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TEN QUESTIONS TO ASK
IN RESPONSE TO TILA RESCISSION CLAIMS
1.

WHAT IS RESCISSION AMOUNT?

2.

SHOULD YOU AGREE TO RESCIND?

3.

HAS THE BORROWER PROVIDED WRITTEN NOTICE?

4.

HAS THE BORROWER RESCINDED WITHIN 3 DAYS/3 YEARS?

5.

IF MORE THAN 3 DAYS, HAS BORROWER ALLEGED LACK OF
MATERIAL DISCLOSURES?

6.

IS THE BORROWER’S LOAN ELIGIBLE FOR RESCISSION?

7.

HAS THE PROPERTY BEEN SOLD OR RE-FINANCED?

8.

HAS BORROWER ALLEGED THAT THEY ARE ABLE TO
TENDER THE RESCISSION AMOUNT?

9.

IS SUMMARY JUDGMENT AVAILABLE?

10.

IS THE BORROWER TRYING TO BRING A RESCISSION CLASS
ACTION? CLASS ACTIONS ARE NOT ALLOWED.
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1.

What is the rescission amount?
A.

Rescission is not a free house; it’s not cancellation of the debt.

B.

Rescission is unwinding the loan, as if the loan never happened. The lender
refunds all the interest and closing costs the borrower paid for the loan, and the
borrower has to return the principal balance.
15 U.S.C. § 1635(b) (“When an obligor exercises his right to rescind under
subsection (a) of this section, he is not liable for any finance or other charge, and
any security interest given by the obligor, including any such interest arising by
operation of law, becomes void upon such a rescission. Within 20 days after
receipt of a notice of rescission, the creditor shall return to the obligor any money
or property given as earnest money, downpayment, or otherwise, and shall take
any action necessary or appropriate to reflect the termination of any security
interest created under the transaction. . . . Upon the performance of the creditor’s
obligations under this section, the obligor shall tender the property to the creditor,
except that if return of the property in kind would be impracticable or inequitable,
the obligor shall tender its reasonable value.”).
12 C.F.R. § 226.23(d):
(1) When a consumer rescinds a transaction, the security interest giving rise to the
right of rescission becomes void and the consumer shall not be liable for any
amount, including any finance charge.
(2) Within 20 calendar days after receipt of a notice of rescission, the creditor
shall return any money or property that has been given to anyone in connection
with the transaction and shall take any action necessary to reflect the termination
of the security interest.
(3) If the creditor has delivered any money or property, the consumer may retain
possession until the creditor has met its obligation under paragraph (d)(2) of this
section. When the creditor has complied with that paragraph, the consumer shall
tender the money or property to the creditor or, where the latter would be
impracticable or inequitable, tender its reasonable value. At the consumer's
option, tender of property may be made at the location of the property or at the
consumer’s residence. Tender of money must be made at the creditor’s
designated place of business. If the creditor does not take possession of the
money or property within 20 calendar days after the consumer’s tender, the
consumer may keep it without further obligation.
(4) The procedures outlined in paragraphs (d)(2) and (3) of this section may be
modified by court order.
Lal v. American Home Servicing, Inc., 680 F. Supp. 2d 1218, 1222 (E.D. Cal.
2010) (“The purpose of rescission under TILA is to return both parties to the
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status quo ante”) (citing Yamamoto v. Bank of New York, 329 F.3d 1167, 1172
(9th Cir. 2003).
C.

Rescission is an unusual remedy in that it generally involves the borrower paying
the lender some amount of money (outstanding balance of the loan minus interest
and fees paid to date). The payment is made in exchange for the lender releasing
the security interest.

D.

Perform a rescission calculation to see what the borrower would have to pay to
complete the rescission.
Rescission amount = Original principal loan amount minus all payments of
principal, interest, fees, and original closing costs.
Semar v. Platte Valley Federal Sav. & Loan Ass'n, 791 F.2d 699, 705-07 (9th Cir.
1986) (summarizing rescission calculation formula).

E.

Rescission is generally governed by three things: 15 U.S.C. § 1635 (section of
the Truth in Lending Act), 12 C.F.R. § 226.23 (section of Regulation Z), and the
FRB’s Commentary addresses unique factual scenarios. 12 C.F.R. Part 226,
Supp. I.
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2.

Should you agree to rescind?
A.

Rescission is not always a bad deal for the lender. Assuming the borrower is
actually able to return the principal, rescission will result in repayment of the
loan, minus interest and fees collected. That may be a good deal for a nonperforming loan secured by underwater property. Getting some money is better
than paying to go through a foreclosure if you’ll get nothing at all.

B.

Agreeing to rescind moots any lawsuit for rescission, and supports dismissal of
case. You have to go through with rescission, but only if borrower can perform.
Andrews v. Chevy Chase Bank, 545 F.3d 570, 574 (7th Cir. 2008) (“[TILA
rescission] is intended to operate privately, at least initially, ‘with the creditor and
the debtor working out the logistics of a given rescission.’”); Nkengfack v.
Homecomings, 2009 WL 1663533, *4 (D. Md. June 15, 2009) (“A borrower is
only permitted to bring a cause of action for rescission in the event that a creditor
fails to appropriately respond to a valid notice of rescission”); Personius v.
Homeamerican Credit, 234 F. Supp. 2d 817, 819 (N.D. Ill. 2002) (creditor’s
“offer to rescind the loans rendered plaintiffs’ claim for rescission moot. . .The
relief that plaintiffs sought and was available to them was fulfilled by [creditor]’s
agreement to rescind the loans.”).

C.

If you’re going to agree, must do so within 20 days of receiving demand for
rescission. But, only need to start the process in that time; process need not be
completed.
15 U.S.C. § 1635(b) (“Within 20 days after receipt of a notice of rescission, the
creditor shall return to the obligor any money or property given as earnest money,
downpayment, or otherwise, and shall take any action necessary or appropriate to
reflect the termination of any security interest created under the transaction.”).
12 C.F.R. § 226.23(d)(2) (“Within 20 calendar days after receipt of a notice of
rescission, the creditor shall return any money or property that has been given to
anyone in connection with the transaction and shall take any action necessary to
reflect the termination of the security interest.”)
12 C.F.R. Part 226, Supp. I, cmt. 23(d)(2)-3 (“The 20-day period for the creditor's
action refers to the time within which the creditor must begin the process. It does
not require all necessary steps to have been completed within that time, but the
creditor is responsible for seeing the process through to completion.”)

D.

If rescission claim is well-founded and you don’t accept, you are subject to
additional TILA claim for any actual damages, plus statutory damages between
$400 and $4,000, plus attorneys’ fees.
15 U.S.C. § 1640 (a) (“any creditor who fails to comply with any requirement
imposed under this part, including any requirement under section 1635 of this title
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. . . is liable to such person in an amount equal to the sum of . . . any actual
damage sustained by such person as a result of the failure [and] . . . in the case of
an individual action relating to a credit transaction not under an open end credit
plan that is secured by real property or a dwelling, not less than $400 or greater
than $4,000.”
E.

If you’re going to rescind, file a motion to establish reasonable rescission
procedures. This generally involves a simultaneous tender of the amount due by
the borrower and a release of the security interest by the lender. Granting the
motion is within court’s discretion, but good arguments can be made to require
simultaneous tender and release of security instrument. Otherwise, your loan
becomes unsecured.
12 C.F.R. § 226.23(d)(4) (“The procedures outlined in paragraphs (d)(2) and (3)
of this section may be modified by court order.”)
12 C.F.R. Part 226, Supp. I, cmt. 23(d)(4)-1 (“The procedures outlined in §
226.23(d)(2) and (3) may be modified by a court. For example, when a consumer
is in bankruptcy proceedings and prohibited from returning anything to the
creditor, or when the equities dictate, a modification might be made.”)
Andrews v. Chevy Chase Bank, 545 F.3d 570, 574 (7th Cir. 2008) (holding that
reasonable rescission procedures should be established by the court on a “case-bycase basis”); American Mortgage Network, Inc. v. Shelton, 486 F.3d 815, 820-21
(4th Cir. 2007) (“Clearly it was not the intent of Congress to reduce the mortgage
company to an unsecured creditor or to simply permit the debtor to indefinitely
extend the loan without interest.”); Yamamoto v. Bank of New York, 329 F.3d
1167, 1171-73 (9th Cir. 2003) (“rescission should be conditioned on repayment of
the amounts advanced by the lender.”) (emphasis in original).
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3.

Has the borrower provided proper notice?
A.

The regulation only requires written notice. Generally done with a letter.
12 C.F.R. § 226.23(a)(2) (“To exercise the right to rescind, the consumer shall
notify the creditor of the rescission by mail, telegram or other means of written
communication. Notice is considered given when mailed, when filed for
telegraphic transmission or, if sent by other means, when delivered to the
creditor’s designated place of business.”)

B.

Split of authority as to whether filing a complaint is written notice.
1.

The majority of courts have held that a complaint can demand rescission
for the first time and constitutes statutory notice of rescission.
Taylor v. Domestic Remodeling, Inc., 97 F.3d 96, 100 (5th Cir. 1996) (“the
filing of the complaint constitutes statutory notice of rescission…”).
Elliott v. ITT Corp., 764 F. Supp. 102, 106 (N.D. Ill. 1991) (“We have
ruled that the complaint does, in fact, satisfy the statutory requirement for
‘written’ notice” of rescission).

2.

Some courts have held that complaint is not written notice of rescission.
Jefferson v. Security Pac. Fin. Servs., 162 F.R.D. 123, 126 (N.D. Ill. 1995)
(rejecting plaintiff’s argument that service of a complaint satisfies Section
1635(b)’s notice requirement as “meritless” because “Section 1635(b)
requires the claimant to present a claim for rescission to the lender to give
the lender twenty days to grant the request before a federal lawsuit is filed.
The filing of a complaint initiates the lawsuit which Section 1635(b) is
expressly intended to defer”).

3.

Others have held that complaint can be written notice, so long as it is
received within 3 year statutory period. Marschner v. RJR Financial
Services, Inc., 382 F. Supp. 2d 918, 922-23 (E.D. Mich. 2005) (holding
that the mere filing of a complaint is insufficient to constitute notice of
rescission under TILA where the creditor does not receive notice
thereof—by service of process or other written notification—before the
limitation period expires).
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4.

Has the borrower rescinded within three days or three years from closing?
A.

3 Days. Where the right exists, it can be exercised for any reason, or no reason,
within 3 business days of loan closing. Borrower has the absolute right to change
their mind within 3 days.
3 Years. If certain kinds of disclosures are not provided, the right to rescind is
extended. The right can be exercised within 3 business days of disclosures
ultimately being provided, but cannot be exercised more than 3 years after loan
closes.
15 U.S.C. § 1635(a) (“the obligor shall have the right to rescind the transaction
until midnight of the third business day following the consummation of the
transaction or the delivery of the information and rescission forms required under
this section together with a statement containing the material disclosures required
under this subchapter, whichever is later . . .”)
15 U.S.C. § 1635(f) (“An obligor’s right of rescission shall expire three years
after the date of consummation of the transaction or upon the sale of the property,
whichever occurs first . . .”).
12 C.F.R. § 226.23(a)(3) (“The consumer may exercise the right to rescind until
midnight of the third business day following consummation, delivery of the notice
required by paragraph (b) of this section, or delivery of all material disclosures,
whichever occurs last. If the required notice or material disclosures are not
delivered, the right to rescind shall expire 3 years after consummation, upon
transfer of all of the consumer’s interest in the property, or upon sale of the
property, whichever occurs first.”)

B.

Three year period is a statute of repose, so there is no equitable tolling.
Beach v. Ocwen Federal Bank, 523 U.S. 410, 412 (1998) (“Sec. 1635(f)
completely extinguishes the right of rescission at the end of the 3-year period.”);
Miguel v. Country Funding, 309 F.3d 1161, 1164 (9th Cir. 2002) (“section
1635(f) represents an ‘absolute limitation on rescission actions’ which bars any
claims filed more than three years after the consummation of the transaction”)

C.

But, there are three exceptions:
1.

Split of authority on whether filing for bankruptcy within three years of
closing, extends time to rescind.
Thomas v GMAC Residential Funding Corp., 309 B.R. 453, 457 (D. Md.
2004) (filing of Chapter 13 petition gave debtor-borrower 60 days to give
notice of intent to rescind mortgage loan transaction, even though TILA's
statute of repose expired three days after bankruptcy petition was filed);
But see In re Williams, 276 B.R. 394, 369-97 (E.D. Pa. 2002) (Chapter 13
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debtor-borrower's right to rescind loan transaction under TILA could no
longer be asserted once three-year limit on exercise of right to rescind had
expired).
But, filing of bankruptcy transfers right to rescind to Chapter 13 trustee.
Guerpo v. Amresco Residential Mortgage Corp., 13 Fed. Appx. 649, 650
(9th Cir. 2001) (holding that debtor’s pre-petition TILA rescission claims
became part of the bankruptcy estate and affirming dismissal of debtor for
lack of standing).
2.

Split of authority regarding whether lawsuit to enforce rescission filed
more than three years after closing is timely where written notice was
provided within three years.
Lawsuit timely: Pearce v. Bank of America Home Loans, 2010 WL
2348637, at *4 (N.D. Cal. June 8, 2010) (rejecting the district’s majority
view and holding that plaintiff’s TILA rescission claims were not timebarred, which is “more consistent with the statutory language” and
Supreme Court caselaw); Jackson v. CIT Grp./Consumer Fin., Inc., Case
No. 06-543, 2006 WL 3098767, at *2 (W.D. Pa. Oct.30, 2006) (“[t]he text
of the statute and regulation do not constitute a statute of limitations which
would require a consumer to initiate a lawsuit within the three-year period
to effectuate rescission”); Briosos v. Wells Fargo Bank, --- F.Supp.2d ----,
Case No. 10-02834, 2010 WL 3341043, at *7 (N.D. Cal. August 25, 2010)
(by sending a letter rescinding the loan, plaintiff “exercised his right to
rescission before the right expired by operation of § 1635(f)'s three-year
limitations period”).
Lawsuit untimely and time barred: Fowler v. Wells Fargo Bank, N.A.,
Slip Copy, 2011 WL 175506, at *6 (N.D. Cal. January 18, 2011) (“the
majority view [in this district] requires a plaintiff to file a lawsuit within
three years from the date of the loan” even if a plaintiff sent a notice of
rescission within three years); Sam v. American Home Mortg. Servicing,
2010 WL 761228, at *2 (E.D. Cal. Mar. 3, 2010) (concluding that whether
plaintiff sent in a notice of rescission within the three year period was
irrelevant to whether plaintiff filed a timely claim for rescission and
holding that “plaintiff must file a complaint seeking rescission before the
statute of repose expires”); Sam v. Am. Home Mortgage Servicing, Case
No. 09-2177, 2010 WL 761228, at *2 (E.D. Cal. Mar. 3, 2010) (dismissing
TILA rescission claim filed after statute of repose expired and finding
notice of rescission sent within three-year period “irrelevant”); Gates v.
Wachovia Mortgage, FSB, Case No. 09-cv-02464, 2010 WL 902818, at *4
(E.D. Cal. Feb. 19, 2010) (“[b]ecause plaintiff filed her Complaint over
three years from the date of consummation, the court is without
jurisdiction to consider her claim for rescission under TILA”).
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3.

Where a relevant administrative proceeding is initiated within 3 years, the
time period to rescind is extended for one year after the proceeding is
over.
15 U.S.C. § 1635(f) (“An obligor’s right of rescission shall expire three
years after the date of consummation of the transaction or upon the sale of
the property, whichever occurs first, notwithstanding the fact that the
information and forms required under this section or any other disclosures
required under this part have not been delivered to the obligor, except that
if (1) any agency empowered to enforce the provisions of this subchapter
institutes a proceeding to enforce the provisions of this section within
three years after the date of consummation of the transaction, (2) such
agency finds a violation of this section, and (3) the obligor's right to
rescind is based in whole or in part on any matter involved in such
proceeding, then the obligor's right of rescission shall expire three years
after the date of consummation of the transaction or upon the earlier sale
of the property, or upon the expiration of one year following the
conclusion of the proceeding, or any judicial review or period for judicial
review thereof, whichever is later.”
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5.

If the borrower is trying to rescind after more than three days, have they alleged a failure
to provide material disclosures?
A.

Only failure to provide material disclosures, or two copies of notice of right to
cancel, extends the right of rescission past three days.

B.

Five material disclosures: (1) APR; (2) finance charge; (3) amount financed; (4)
total of payments; and, (5) payment schedule.

C.

Additional material disclosures exist for “high cost” loans.
15 U.S.C. § 1635(a) (“the obligor shall have the right to rescind the transaction
until midnight of the third business day following the consummation of the
transaction or the delivery of the information and rescission forms required
under this section together with a statement containing the material disclosures
required under this subchapter, whichever is later . . .”)
15 U.S.C. § 1602(u) (“The term “material disclosures” means the disclosure, as
required by this subchapter, of the annual percentage rate, the method of
determining the finance charge and the balance upon which a finance charge will
be imposed, the amount of the finance charge, the amount to be financed, the total
of payments, the number and amount of payments, the due dates or periods of
payments scheduled to repay the indebtedness, and the disclosures required by
section 1639(a) of this title.”)
12 C.F.R. § 226.23(a)(3) (“The term ‘material disclosures’ means the required
disclosures of the annual percentage rate, the finance charge, the amount financed,
the total of payments, the payment schedule, and the disclosures and limitations
referred to in §§ 226.32(c) and (d) and 226.35(b)(2)).
The other material disclosures referred to in these sections relate to “high cost”
mortgages.”
12 C.F.R. § 226.32(c):
Disclosures. In addition to other disclosures required by this part, in a mortgage
subject to this section, the creditor shall disclose the following in conspicuous
type size:
(1) Notices. The following statement: "You are not required to complete this
agreement merely because you have received these disclosures or have signed a
loan application. If you obtain this loan, the lender will have a mortgage on your
home. You could lose your home, and any money you have put into it, if you do
not meet your obligations under the loan."
(2) Annual percentage rate. The annual percentage rate.
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(3) Regular payment; balloon payment. The amount of the regular monthly (or
other periodic) payment and the amount of any balloon payment. The regular
payment disclosed under this paragraph shall be treated as accurate if it is based
on an amount borrowed that is deemed accurate and is disclosed under paragraph
(c)(5) of this section.
(4) Variable-rate. For variable-rate transactions, a statement that the interest rate
and monthly payment may increase, and the amount of the single maximum
monthly payment, based on the maximum interest rate required to be disclosed
under § 226.30.
(5) Amount borrowed. For a mortgage refinancing, the total amount the consumer
will borrow, as reflected by the face amount of the note; and where the amount
borrowed includes premiums or other charges for optional credit insurance or
debt-cancellation coverage, that fact shall be stated, grouped together with the
disclosure of the amount borrowed. The disclosure of the amount borrowed shall
be treated as accurate if it is not more than $100 above or below the amount
required to be disclosed.
12 C.F.R. §226.32(d)
Limitations. A mortgage transaction subject to this section shall not include the
following terms:
(1)(i) Balloon payment. For a loan with a term of less than five years, a payment
schedule with regular periodic payments that when aggregated do not fully
amortize the outstanding principal balance.
(ii) Exception. The limitations in paragraph (d)(1)(i) of this section do not apply
to loans with maturities of less than one year, if the purpose of the loan is a
"bridge" loan connected with the acquisition or construction of a dwelling
intended to become the consumer's principal dwelling.
(2) Negative amortization. A payment schedule with regular periodic payments
that cause the principal balance to increase.
(3) Advance payments. A payment schedule that consolidates more than two
periodic payments and pays them in advance from the proceeds.
D.

Plaintiff must allege which disclosure is inaccurate and why it’s inaccurate to
meet Twombly and Iqbal.
Gens v. Wachovia Mortg. Corp., Case No. 10-CV-01073, 2011 WL 9121, at *4-5
(N.D. Cal. January 03, 2011) (dismissing TILA rescission claim where “Plaintiff
does not specify what disclosures were not made”); Fisher v. Bank of America
Home Loans, Case No. 10-3079, 2010 WL 4296609, at *2 (D. Or. October 21,
2010) (dismissing complaint where “plaintiffs do not plead what disclosures
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defendant failed to make in violation of the TILA”); Mother: Vertis-Mae v.
Argent Mortg. Co. LLC, Case No. 07-CV-2469, 2008 WL 1995363, at *3 (N.D.
Ga. May 05, 2008) (dismissing TILA claim where “Plaintiffs fail to state what
disclosures should have been made or to state otherwise how Defendants violated
TILA”).
E.

The errors Plaintiffs describe must be part of material disclosure. Not all closing
costs are part of finance charge.
Bonte v. U.S. Bank, N.A., 624 F.3d 461, 466 (7th Cir. 2010) (affirming dismissal
where “the charges identified in [the] complaint are not ‘material’ disclosures that
would warrant rescission under TILA”); McCutcheon v. America's Servicing Co.,
560 F.3d 143, 150 n.6 (3rd Cir. 2009) (“[e]ven if [the lender] had failed to send
the pre-closing variable-rate disclosures [plaintiff] would not be entitled to rescind
the mortgage” because there were no allegations that “material disclosures” were
not provided); Jones v. Fitch, 665 F.2d 586 (5th Cir. 1982) (holding that none of
plaintiff’s alleged disclosure violations “constituted a failure to make material
disclosures continuing petitioners' right of rescission under s 1635(a)”).

F.

Error must be more than threshold, which is reduced once foreclosure is initiated.

G.

For loans secured by real estate, error generally must be understatement.
15 U.S.C. § 1605(f); 15 U.S.C. § 1606(c); 15 U.S.C. § 1635(i)(2); 12 C.F.R. §
226.18(d)(1); 12 C.F.R. § 226.23(g).
Citibank v. Dalessio, --- F.Supp.2d ----, Case No. 09-cv-83, 2010 WL 5137601, at
*7 (M.D. Fla. December 10, 2010) (holding mortgagee's overdisclosure, in
material disclosure to mortgagor, did not violate TILA); VanDenBroeck v.
Commonpoint Mortg. Co., 22 F. Supp. 2d 677, 688 (W.D. Mich. 1998) (“an
overstatement of the finance charge, while perhaps technically resulting in a TILA
violation, should not result in liability for the creditor where the charge is
mistakenly disclosed but results in overdisclosure of the finance charge”).
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6.

Is this the type of loan that is eligible for rescission?
A.

TILA’s requirements generally do not apply to loans for business purposes (e.g.,
investment or rental property), or loans to entities rather than individuals. Even if
the loan is secured by home, but is used for business purposes, the loan is not
subject to TILA.
15 U.S.C. § 1603(a)(“This subchapter does not apply to . . . Credit transactions
involving extensions of credit primarily for business, commercial, or agricultural
purposes, or to government or governmental agencies or instrumentalities, or to
organizations.”)
Hill v. Tribeca, 2010 WL 4997724 (3rd Cir. 2010) (holding that TILA is
inapplicable to the subject loan “because [plaintiff’s] loan was principally for
business, not consumer, purposes”); Sherrill v. Verde Capital Corp., 719 F.2d
364, 367 (5th Cir. 1983) (holding that TILA was inapplicable to loan, secured by
plaintiff's home, intended to raise working capital for individual's business raising
horses); Mauro v. Countrywide Home Loans, Inc., 727 F. Supp. 2d 145, 155 (E.D.
N.Y. 2010) (“to the extent plaintiff obtained the loans in order to further her
investment in the rental properties, the loan was clearly a “business” loan as a
matter of law and, therefore, exempt from the coverage of TILA”).

B.

There is no right of rescission for a loan used to purchase or build a house. The
right only applies to loan secured by a home that was already owned by the
borrower, e.g., a re-finance. 15 U.S.C. § 1635(e)(1)
15 U.S.C. § 1635(e)(1) (“This section does not apply to . . . a residential mortgage
transaction as defined in section 1602(w) of this title;”
15 U.S.C. § 1602(w) (“The term “residential mortgage transaction” means a
transaction in which a mortgage, deed of trust, purchase money security interest
arising under an installment sales contract, or equivalent consensual security
interest is created or retained against the consumer's dwelling to finance the
acquisition or initial construction of such dwelling.”)
12 C.F.R. § 226.23(f)(1) (“The right to rescind does not apply to . . . A residential
mortgage transaction.”)
12 C.F.R. Part 226, Supp I, cmt. 23(f)-1 (“Any transaction to construct or acquire
a principal dwelling, whether considered real or personal property, is exempt.”)

C.

Although right of rescission generally applies to re-finance transactions, there are
a narrow class of re-finance transactions to which right of rescission does not
apply, i.e., where the same original creditor is lending nothing more than
outstanding principal balance and accrued interest, and no new advances are
made.

14

15 U.S.C. § 1635(e)(2) (“This section does not apply to . . . a transaction which
constitutes a refinancing or consolidation (with no new advances) of the principal
balance then due and any accrued and unpaid finance charges of an existing
extension of credit by the same creditor secured by an interest in the same
property”)
12 C.F.R. § 226.23(f)(2) (“The right to rescind does not apply to . . . A
refinancing or consolidation by the same creditor of an extension of credit already
secured by the consumer’s principal dwelling. The right of rescission shall apply,
however, to the extent the new amount financed exceeds the unpaid principal
balance, any earned unpaid finance charge on the existing debt, and amounts
attributed solely to the costs of the refinancing or consolidation.”)
D.

Right of rescission only arises for loans secured by “property which is used as the
principal dwelling of the person to whom credit is extended,” so does not apply to
second homes or vacation homes. 15 U.S.C. § 1635(a).
15 U.S.C. § 1635(a) (“Except as otherwise provided in this section, in the case of
any consumer credit transaction (including opening or increasing the credit limit
for an open end credit plan) in which a security interest, including any such
interest arising by operation of law, is or will be retained or acquired in any
property which is used as the principal dwelling of the person to whom credit is
extended, the obligor shall have the right to rescind the transaction . . .”)
12 C.F.R. Part 226, Supp. I, cmt. 23(a)-3 (“A transaction secured by a second
home (such as a vacation home) that is not currently being used as the consumer’s
principal dwelling is not rescindable, even if the consumer intends to reside there
in the future.”)

E.

The purpose of the loan can be difficult to raise on motion to dismiss.
1.

You can argue that plaintiff hasn’t alleged facts to show that TILA applies
and that right of rescission is available, and then put a footnote saying that
they can’t allege that because it isn’t true.

2.

Or, file an immediate motion for summary judgment with loan application
or other document signed by plaintiff showing the purpose of the loan.
Scott v. Long Island Sav. Bank, 937 F.2d 738, 741 (2nd Cir. 1991)
(affirming dismissal of TILA rescission claim because the property was
not the plaintiff's principal dwelling); Thomas v. Chase Bank, Civ. Case
No. 09-3803, 2010 WL 1948266, at *2 (E.D. Pa. May 14, 2010) (holding
that because plaintiffs did not allege properties served as the their
principal dwellings, plaintiffs did not make out a cognizable claim under
TILA); Ford v. Citizens of Southern Nat'l Bank, 700 F.Supp. 1121, 1124
(N.D. Ga. 1988) (dismissing TILA claim where plaintiff did not allege that
security interest was in principal dwelling).

15

7.

Is rescission still available?
A.

Sale of home negates any right of rescission. This includes an involuntary sale,
such as a foreclosure.
15 U.S.C. § 1635(f) (“An obligor’s right of rescission shall expire three years
after the date of consummation of the transaction or upon the sale of the
property, whichever occurs first . . .”).
12 C.F.R. § 226.23 (“If the required notice or material disclosures are not
delivered, the right to rescind shall expire 3 years after consummation, upon
transfer of all of the consumer's interest in the property, or upon sale of the
property, whichever occurs first.”)
12 C.F.R. Part 226, Supp. I, cmt. 23(a)(3)-3 (“A sale or transfer of the property
need not be voluntary to terminate the right to rescind. For example, a foreclosure
sale would terminate an unexpired right to rescind.”)
In re Walker, 232 B.R. 725, 732 (Bankr. N.D. Ill. 1999) (holding “[o]nce there
has been a final foreclosure sale of the borrower's principal residence and the
redemption period has expired, the right to rescind will be terminated”); Benemie
v. Countrywide Home Loans, Inc., Case No. CV 09-7870, 2010 WL 4228339, at
*2 (C.D. Cal. October 26, 2010) (“a TILA rescission claim is extinguished upon
sale of the home, even if the sale occurs after notice of a rescission claim”).

B.

Split on whether re-finance of loan negates right of rescission, but weight of
authority suggests that rescission is still available after re-finance.
Rescission not available after re-finance: King v. State of California, 784 F.2d
910, 913 (9th Cir. 1986) (“The loan of March 1981 cannot be rescinded, because
there is nothing to rescind. King refinanced that loan in November 1981, and the
deed of trust underlying the March 1981 loan has been superseded”).
Rescission still available after re-finance: Barrett v. JP Morgan Chase, 445
F.3d 874, 880 (6th Cir. 2006) (“But neither the Act nor the regulations say that the
right persists only as long as the security interest does, and of course the right
applies to the “transaction,” not just the security interest”); Handy v. Anchor
Mort. Corp., 464 F.3d 760, 765-66 (7th Cir. 2006) (“We agree with the Sixth
Circuit's well-reasoned opinion in Barrett and hold that the remedies associated
with rescission remain available even after the subject loan has been paid off”);
Duren v. First Gov't Mortgage and Investors Corp., Case No. 99-7026, 2000 WL
816042, at *2 (D.C. Cir. June 7, 2000) (per curiam) (“we disagree with [the
creditor's] contention that the refinancing of the 1994 loan rendered unavailable
[TILA’s] statutory rescission remedy, notwithstanding the Ninth Circuit's terse
suggestion to the contrary in King”).
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8.

Has plaintiff alleged an ability to tender?
A.

Split of authority on whether plaintiff must allege the ability to tender.
1.

Must allege ability to tender: Am. Morg. Network v Shelton, 483 F.3d
815, 822 (4th Cir. 2007) (“[t]he trial court properly denied rescission,
given the appellants' inability to tender payment of the loan amount”);
Cheche v. Wittstat Title & Escrow Co., 723 F. Supp. 2d 851, 858 (E.D.
Va. 2010) (“to adequately state a claim for rescission, a Plaintiff must
provide sufficient factual allegations demonstrating a ‘plausible’ ability to
tender”); Garcia v. Wachovia Mortg. Corp., 676 F. Supp. 2d 895, 904-05
(C.D. Cal. 2009) (“Plaintiff must allege (subject to Rule 11) an ability to
tender in order to state a claim for rescission under TILA”); ING Bank v.
Korn, Case No. C09-124Z, 2009 WL 1455488, at *1 (W.D. Wash. May
22, 2009) (dismissing complaint, but grating leave to amend for plaintiffs
to allege that they “have the ability to tender and pay back what they have
received from [the lender] (less interest, finance charges, etc.)”); Hintz v.
JP Morgan Chase Bank, Case No. 10-119, 2010 WL 4220486, at *4 (D.
Minn. October 20, 2010) (“the rescission claim fails” because plaintiff
“failed to demonstrate an ability to tender payment of the net proceeds she
received under the loan”); Stewart v. Bank of New York Mellon, Case No.
10-cv-791, 2010 WL 3789536, at *4 (D. Ariz. September 22, 2010)
(“dismissal is appropriate because Plaintiff did not allege her ability to
tender the amount due”); Gzell v. Novastar Mortgage, Inc., Case No. 101016, 2010 WL 3293537, at *8 (E.D. Cal. August 19, 2010) (dismissing
TILA rescission claim where “[t]he record's silence on [plaintiff's] tender
of or ability to tender amounts outstanding is construed as her concession
of inability to do so”).

2.

Need not allege ability to tender. Bushong v. Paramount Equity Mortg.,
Inc., Case No. 09-1080, 2010 WL 3945256, at *3 (D. Or. October 06,
2010) (adopting the “most workable practice” rationale and holding that
“Yamamoto does not sanction dismissal at the pleading stage for failure to
allege ability to tender”); Quach v. Citimortgage Inc., Case No. 09-05607,
2010 WL 3211937, at *3 (N.D. Cal. August 12, 2010); ING Bank v. Ahn,
Case No. 09-995, 2009 WL 2083965, at *2 (N.D. Cal. July 13, 2009)
(noting that “Yamamoto did not hold that a district court must, as a matter
of law, dismiss a case if the ability to tender is not pleaded. Rather, all of
these cases indicate that it is within the trial court's discretion to choose to
dismiss where the court concludes that the party seeking rescission is
incapable of performance.”); Agustin v. PNC Fin. Servs. Group, 707 F.
Supp. 2d 1080, 1090 (D. Haw. 2010) (denying motion to dismiss TILA
rescission claim for failure to allege ability to repay because “TILA itself
contains no such requirement”).
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B.

Where plaintiff is required to plead an ability to tender, what allegations are
sufficient?
1.

Sufficient: Carrington v. HSBC Bank USA, N.A., --- F.Supp.2d ----, Case
No. 10-cv-208, 2010 WL 5590761, at *7-8 (E.D. Va. October 29, 2010)
(denying motion to dismiss where plaintiff alleged that she “would be able
to tender the amount necessary for TILA rescission, either through
refinancing or, as a last resort, by sale of the home”); Miller v. California
Reconveyance Co., Case No. 10-cv-421, 2010 WL 2889103, at *6 (S.D.
Cal. July 22, 2010) (denying motion to dismiss where plaintiffs allege they
“‘are willing and able and hereby offer to tender any and all amounts due
to any Defendant, upon condition that Defendant does likewise, as the
amounts are determined in judgment by this Court’”); Ramanujam v.
Reunion Mortg., Inc., Case No. 09-cv-03030, 2010 WL 668036, at *4-5
(N.D. Cal. Feb.19, 2010) (finding sufficient plaintiff's allegation that he
“‘is ready, willing and able to tender back to defendants whatever amount
due them under the Truth in Lending Act, once such amount is
determined’”).

2.

Insufficient: Sanders v. Ethington, Case No. 10-cv-00183, 2010 WL
5252843, at *4 (D. Utah December 16, 2010) (holding that pleading the
“ability and willingness to convey the property to [the mortgage holder]
because the property itself constitutes the ‘loan proceeds’” is insufficient);
Briosos v. Wells Fargo Bank, --- F.Supp.2d ----, Case No. 10-02834, 2010
WL 3341043, at *9-10 (N.D. Cal. 2010 August 25, 2010 (granting motion
to dismiss and holding that “[plaintiff] has the ability to tender pursuant to
TILA” is conclusory and insufficient”); Cook v. Wells Fargo Bank, Case
No. 09-cv-2757, 2010 WL 2724270, at *4 (S.D. Cal. July 07, 2010)
(granting motion to dismiss where plaintiffs pleads they “possess
sufficient liquid assets at their disposal to tender the loan proceeds”);
Cheche v. Wittstat Title & Escrow Co., LLC, 723 F. Supp. 2d 851, 858-59
(E.D. Va. 2010) (dismissing TILA rescission claim where plaintiff pled
she “might be able” to tender loan proceeds).
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9.

If TILA violation is sufficiently alleged, can you seek summary judgment?
A.

Provide an affidavit to show that TILA disclosures were provided and are
accurate.

B.

If receipt of disclosures is at issue, then serve requests to admit that plaintiff
signed acknowledgement of receiving disclosures.

C.

But, written acknowledgement “does no more than create rebuttable presumption
of delivery.” 15 U.S.C. § 1635(c)
15 U.S.C. § 1635(c) (“Notwithstanding any rule of evidence, written
acknowledgment of receipt of any disclosures required under this subchapter by a
person to whom information, forms, and a statement is required to be given
pursuant to this section does no more than create a rebuttable presumption of
delivery thereof.”)
Knapp v. Americredit Fin. Servs., Inc., 245 F. Supp. 2d 841, 849 (S.D. W.Va.
2003) (“[T]his [written] acknowledgment only creates a rebuttable presumption of
delivery, 15 U.S.C. 1635(c), a presumption that cannot stand in the face of
testimony that the [plaintiffs] left the office without the TILA disclosure form....”)
(denying summary judgment); Cooper v. First Gov't Mortg. & Investors Corp.,
238 F. Supp. 2d 50, 65 (D. D.C. 2002) (holding that plaintiff's deposition
testimony regarding lack of receipt of disclosure “rebutted the presumption of
delivery and presented more than a scintilla of evidence in support of their
position” (citations omitted)) (denying summary judgment on TILA claim);
Schumacher v. ContiMortgage Corp., Case No. 99-160, 2000 WL 34030847, at
*3 (N.D. Iowa June 21, 2000) (“Courts have consistently held that a debtor's
testimony that he/she did not receive the TILA disclosure statement is sufficient
to rebut the presumption that he/she did”) (denying summary judgment).
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10.

Is plaintiff trying to assert a rescission class action? Class actions aren’t allowed.
A.

The strong weight of authority holds that rescission class actions are not allowed
under TILA.

B.

The three circuit courts to have considered the issue, in the First, Fifth, and
Seventh Circuits, unanimously hold that no class actions can be maintained for
TILA rescission claim.
Andrews v. Chevy Chase Bank, 545 F.3d 570, 576 (7th Cir. 2008) (“TILA's
rescission remedy, § 1635, may not be pursued on a class basis”); McKenna v.
First Horizon Home Loan Corp., 475 F.3d 418, 423 (1st Cir. 2007) (“we hold that
class certification is unavailable as a matter of law for TILA rescission claims
(including declaratory rescission claims)”); James v. Home Constr. Co., 621 F.2d
727, 731 (5th Cir. 1980) (“the notion of a class action in this sort of context would
contradict what would seem to be the Congressional intent about the nature of this
action”).

C.

No circuit courts of appeal have allowed TILA rescission claim.
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