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I. INTRODUCTION

Much of respondents’ Supplemental Brief (“Supplemental

brief”) reads like the California Supreme Court had not decided

Yvanova v. New Century Mortgage Corp., 62 Cal.4th 919 (2016).

But, the Supreme Court opinion precludes all of respondents’

arguments.

Respondents’ arguments also require that this Court ignore

the rule that demurrers do not resolve disputed issues of fact. Evans

v. City of Berkeley, 38 Cal.4th 1, 5 (2006) (“Evans”). Finally, if there

are deficiencies in Yvanova’s Second Amended Complaint, California

law dictates that she should be given leave to amend, even on appeal.

Connerly v. State of California, 229 Cal.App.4th 457, 459 (2014)

II. ARGUMENT

A. No document establishes that the Yvanova
Note or Deed of Trust was properly
transferred to the Morgan 2007-HE 1
Trust.

Respondents begin their argument with a contention that

somehow Yvanova agreed they had properly transferred her loan

into the securitized trust. (Like respondents, Yvanova will call this

trust the “Morgan 2007-HE1 Trust.”) It notes that she had agreed

that the “Lender may transfer this Note” or that “Lender or anyone

who takes this Note by transfer and who is entitled to receive
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payments under this Note is called the ‘Note Holder.’” Supplemental

Brief, at pages 23-24.

But, all respondents establish is that disputed issues of fact

exist on when the Yvanova loan was transferred. And, demurrers do

not resolve disputed issues of fact. Evans, 38 Cal.4th at 5.

(i) The December 2011 assignment by itself
creates a disputed issue of fact.

Respondents contend they did not have to record the

assignment on December 19, 2011. They insist the Yvanova loan was

transferred to the Morgan 2007-HE1 Trust years earlier.

Respondents’ Supplemental Brief (or “Supplemental Brief”), at pages

26-28. All the cases like Rajamin v. Deutsche Bank National Trust

Co., 755 F.3d 79 (2nd Cir. 2014) hold is that the assignment does not

prove when a loan was transferred into a trust. It could have

occurred on the date of the assignment, or it could have occurred

earlier. But, contrary to respondents’ belief, the December 2011

assignment does not prove that the assignment was accomplished

earlier. The December 2011 assignment leaves open an issue of fact

on when the actual transfer took place. Respondents’ demurrer

could not resolve that dispute.

The California Supreme Court rejected respondents’ identical

argument in Yvanova. There, respondents contended, as they do
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now, that a recording of an assignment of a deed of trust did not

reflect the actual date a loan was moved into a trust. It merely

confirmed a transfer that had been executed years earlier. Yvanova,

62 Cal.4th at 942. The Supreme Court found, however, that it could

not conclude as a matter of law that the transfer had taken place

earlier. The date of the recorded assignment, it concluded, raised an

issue of fact it could not resolve on demurrer:

Principally, defendants argue that the December 2011
assignment of the deed of trust . . . was merely
“confirmatory” of a 2007 assignment that had been
executed in blank . . . when the loan was added to the
trust’s investment pool. . . . This claim, which goes not
to the legal issue of a borrower’s standing to sue for
wrongful foreclosure based on a void assignment, but
rather to the factual question of when the assignment in
this case was actually made, is outside the limited
scope of our review. Yvanova, 62 Cal.4th at 942 (italics
added.)

The Supreme Court’s conclusion should come as no surprise,

because the December 2011 assignment does not use the past tense.

It says: “the Assignor does . . . hereby grant, bargain, sell, transfer

and set over unto Assignee. . . .” RA 72. The use of the present tense

tells most people, and certainly most homeowners, that the

assignment occurs at the same time as the recording. The

assignment was signed December 19, 2011 and recorded later in

December 2011. Ibid. There is no language in the assignment

warning anyone, let alone a homeowner, that the assignment had
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been done earlier. No language tells the homeowner that the

assignment had occurred on the effective date of the PSA, in January

2007.

Given the assignment’s plain language, the average

homeowner, such as Yvanova, would have questions about its

validity. The investment trust that received the assignment had,

according to the PSA, a January 1, 2007 cut-off date. Yvanova, 62

Cal.4th at 925. The December 2011 date of the assignment is proof by

itself that it was not executed in 2007 but in 2011. An assignment

that comes nearly five years after the cut-off date surely raises

questions. Those questions cannot be answered on demurrer.

(ii) The PSA does not establish as a matter of
law when Yvanova’s loan was transferred.

Respondents maintain that under section 2.01 of the Pooling

and Servicing Agreement (or “PSA”) the Yvanova loan actually was

transferred in 2007. Supplemental brief, at pages 25-26. Again,

however, the Supreme Court found this point to be a factual issue

that could not be resolved on demurrer: “The same is true of

defendants’ remaining factual claims, including that the text of the

investment trust’s PSA demonstrates plaintiff’s deed of trust was

assigned to the trust before it closed. Yvanova, 62 Cal.4th at 942.



9

Respondents also fail to cite all the relevant portions of the

PSA. The PSA, for example, says the “Depositor, concurrently with

the execution, and delivery hereof, hereby sells, transfers assigns . . .

all the right, title and interest of the Depositor in the Trust Fund. . . .”

AA Vol. 1-2, p. 337, § 2.01 (a) of the PSA. Who is the depositor?

According to first page of the PSA and the PSA’s definition section,

the “Depositor” is “Morgan Stanley ABS Capital I Inc.” Yet,

respondents’ argument misses a crucial step. The PSA does not

explain how Yvanova’s loan passed from New Century Mortgage

Corporation, the originator of the loan, to the Depositor, Morgan

Stanley ABS Capital I Inc. Nothing in the PSA purports to

accomplish this transfer. Without that preliminary step,

respondents cannot rely on the PSA as proof that the Depositor

transferred the Yvanova loan to the investment trust. There is no

indication that the Depositor had the right to do so.

And, under the PSA, the Depositor was required to sell its

interest in the “Trust Fund.” AA Vol. 1-2, p. 337, § 2.01 (a) of the

PSA. Under the definition of “Trust Fund” in the PSA, the fund

consists of “the Mortgage Loans. . . . .” The PSA then defines the

“Mortgage Loans” as “an individual Mortgage Loan” that is

“identified on the Mortgage Loan Schedule. . . .” In other words, all

the Depositor transfers to the investment trust are a list of loans on
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the “Mortgage Loan Schedule.” Nothing in the documents before

this Court, the trial court, or the Supreme Court included a

“Mortgage Loan Schedule.” Such a schedule was required to be

attached to the PSA. There is no way to tell if, according to the terms

of the PSA, Yvanova’s loan was on the list of assets transferred by the

Depositor.

The PSA also provided that a transfer of a loan depended on

the Depositor delivering to the Trustee the “the original Mortgage

Note bearing all intervening endorsements, endorsed ‘Pay to the

order of ______, without recourse and signed . . . in the name of the

last endorsee by an authorized officer.” AA Vol. 1-2, p. 337, PSA,

section 2.01 (b) (i). In addition, the Depositor was to deliver to the

Trustee “the original Assignment of Mortgage for each Mortgage

Loan endorsed in blank . . . the originals of all intervening

assignments of Mortgage . . . evidencing a complete chain of title

from the applicable originator . . . to the last endorsee with evidence

of recording thereof. . . .” AA Vol. 1-2, p. 337, PSA, at sections 2.01

(a) (v) and (vi).

Respondents cannot point to any document in the record that

shows the Depositor completed these tasks. But, without them, the

Depositor could not transfer Yvanova’s loan. The PSA does not

support respondents’ case; the PSA destroys it.
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(iii) The December 2011 assignment is not
authorized by the PSA.

Respondents argue that the late assignment is perfectly

consistent with the PSA, which provides for recordation of an

assignment of a Deed of Trust in California only “if foreclosure

proceedings occur against a Mortgaged Property. . . .” Supplemental

brief, at page 26, quoting the PSA, at section 2.01 (b), AA Vol. 1-2,

page 340. The actual language of the PSA reads: “However, with

respect to the Assignments of Mortgage referred to in clauses (i) and

(ii) above, if foreclosure proceedings occur against a Mortgaged

Property, the applicable Servicer shall record such Assignment of

Mortgage. . . .” AA Vol. 1-2, at page 340.

This clause mentions nothing about California in particular.

Further, it is limited to “Assignments of Mortgage referred to in

clauses (i) and (ii) above. . . .” AA Vol. 1-2, page 340. Clause (i)

refers to mortgages where the “Trustee, the Custodian and each

Rating Agency have received an Opinion of Counsel . . . that

recordation of such Assignments of Mortgage in any specific

jurisdiction is not necessary to protect the Trustee’s interest. . . .”

Ibid.

This clause does not apply to Yvanova, because there was no

document presented to the trial court, the Supreme Court or this
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Court that said the “Trustee” under the PSA received a legal opinion

that recordation was not necessary. As for clause (ii), it applies if

“such Mortgage Loan is a MERS designated Mortgage Loan. . . .”

Ibid. Yvanova’s loan was not a MERS loan. RA 40, 42. Clause (ii)

does not help respondents. Because the Yvanova loan does not fall

within Clauses (i) or (ii), respondents cannot claim the PSA

somehow authorizes the late assignment of her loan to the

investment trust upon commencement of foreclosure proceedings.

Respondents’ claim about the assignment also does not make

sense given the chronology of the foreclosure. They believe the late

assignment was recorded only after Yvanova’s loan went into

foreclosure. Supplemental brief, at page 26. But, respondents

issued the first Notice of Default, which began the foreclosure

process, on August 29, 2008. RA, at page 65. The assignment is

dated over three years later, in December 2011. RA, at page 72. As

respondents read the PSA, the assignment and the start of the

foreclosure should occur close together. They should not occur more

than three years apart.

In any case, even if the PSA language does somehow apply to

the late assignment, it merely creates an issue of fact. Yvanova

argues the December 2011 assignment violates the PSA because it

came nearly five years after the trust’s closure date defined in the
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PSA. Respondents argue the late assignment occurred only because

Yvanova’s loan went into foreclosure. This is a factual dispute.

Demurrers do not resolve factual disputes. Evans, 38 Cal.4th at 5.

(iv) The December 2011 assignment did not
transfer the promissory note.

Respondents insist that under California law, the assignment

of the note carries with it the security of the deed of trust.

Supplemental brief, at pages 24-25. This contention works if the

assignment actually assigns the promissory note and does not

mention the deed of trust. In that event, California law dictates that

assignment of the promissory note also transfers the deed of trust.

In Yvanova’s case, however, the December 2011 assignment

says nothing about assigning the note. It merely states: “Assignor

does . . . hereby grant, bargain, sell, transfer and set over unto the

Assignee . . . to the following deed of trust describing land therein. . .

.” RA, at page 72. Without language specifically describing the

promissory note, the December 2011 assignment threatens to violate

the rule that the failure to assign the note with the deed of trust

invalidates the deed of trust and makes the loan unsecured. See,

e.g., Carpenter v. Longan, 83 U.S. 271, 275 (1873).
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(v) The December 2011 assignment did not
transfer anything because New Century
had nothing to transfer.

The December 2011 assignment purported to convey the

Yvanova deed of trust from New Century Mortgage Corporation to

the Morgan 2007-HE1 Trust. RA 72. But, New Century Mortgage

Corporation went bankrupt in 2007 and was liquidated in 2008.

Yvanova, 62 Cal.4th at 924. By 2011, New Century Mortgage

Corporation had long been liquidated; it had nothing to assign.

These facts imply that the December 2011 assignment actually

conveyed nothing, because there was nothing left to convey. They

make the assignment void. Sciarratta v. US Bank, N.A., 2016 Cal.

App. LEXIS 399, at * 16 (Cal. Ct. App. May 18, 2016) (“Sciarratta”).

They raise an issue of fact a demurrer cannot decide. Evans, 38

Cal.4th at 5.

B. Yvanova has alleged a void assignment.

Respondents next argue that Yvanova cannot allege the

December 2011 assignment of her deed of trust was void.

Supplemental brief, at pages 29-30. The California Supreme Court

held however, that a plaintiff alleges a foreclosure is “void” when she

charges the foreclosing entity had no power to foreclose because it

has no right to enforce the loan. Yvanova, 62 Cal.4th at 935. “A

borrower therefore ‘has standing to challenge the assignment of a
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mortgage on her home to the extent such challenge is necessary to

contest a foreclosing entity’s ‘status qua mortgage’—that is, as the

current holder of the beneficial interest under the deed of trust.”

Yvanova, 62 Cal.4th at 935, quoting Culhane v. Aurora Loan

Services of Nebraska, 708 F.3d 282, 291 (1rst Cir. 2013).

Another court, applying Yvanova, holds that “a mortgage

assignment is void, not merely voidable, where the assignor ‘had

nothing to assign’ or ‘no interest to assign.’” Sciarratta, 2016 Cal.

App. LEXIS 399, at * 16, quoting Wilson v. HSBC Mortgage

Services, Inc., 744 F.3d 1, 9 (1st Cir. 2014).

Yvanova alleges that the Morgan 2007-HE1 Trust had no

power to foreclose because it never received a valid assignment of

her deed of trust. RA 5, ¶¶s 2-3. The December 2011 assignment

was invalid and thus “void” for two reasons. First, it came years after

the closing date of the Morgan 2007-HE1 Trust. Ibid. Second, it

purported to have a bankrupt entity, New Century Mortgage

Corporation, transfer her loan when New Century had been

liquidated and had no power to transfer anything. Ibid. Yvanova

was not required to allege anything more under the Supreme Court’s

ruling. Yvanova, 62 Cal.4th at 935.
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C. New York law is irrelevant.

Respondents argue that Yvanova cannot allege a “void”

assignment because under New York law the December 2011

assignment is merely voidable. Supplemental brief, at pages 29-30,

32-33.

The Yvanova deed of trust contains a clause allowing it to be

assigned. RA 20, Deed of Trust, section 20, “Sale of Note.” The

Morgan 2007-HE1 Trust insists it acquired the Yvanova deed of trust

pursuant to this clause. Supplemental brief, at pages 29-30.

The deed of trust also has a choice of law clause: “This

Security Instrument shall be governed by federal law and the law of

the jurisdiction where the property is located.” RA 51, Deed of Trust,

section 16, “Governing Law.” Yvanova’s home, the subject of the

deed of trust, was located in Woodland Hills, California. RA 40.

California law governs the deed of trust, including its assignment

and the validity of any such assignment. The Morgan 2007-HE1

Trust, as the party claiming the power to enforce the deed of trust, is

bound by this choice of law clause: “The covenants and agreements

of this Security Instrument shall bind . . . and benefit the successors

and assigns of Lender.” RA 50.

Even accepting respondents’ contention, under California law

ratification of a voidable transaction is an issue of fact that cannot be
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resolved on demurrer. Common Wealth Insurance Systems, Inc. v.

Kersten, 40 Cal.App.3d 1014, 1026 (1974). Respondents are arguing

an issue of fact no demurrer should decide.

In any case, New York law is not as clear as respondents insist.

They rely on a Second Circuit case, Rajamin v. Deutsche Bank

National Trust Co., 757 F.3d 79 (2nd Cir. 2014), for their contention

that a late assignment of a loan into a securitized trust is merely

voidable, and not void, under New York law. But, as the California

Supreme Court held in Yvanova, the Rajamin opinion is irrelevant

because it does not consider the issue that a late assignment of a

deed of trust can be void:

The Rajamin court did, in an earlier discussion, state
generally that borrowers lack standing to challenge an
assignment as violative of the securitized trust’s PSA. . .
but in that portion of its analysis did not distinguish
between void and voidable assignments. In a later
portion of its analysis, the court ‘assum[ed] that
‘standing exists for challenges that contend the
assigning party never possessed legal title,’ a defect the
plaintiffs claimed made the assignments void. . . but
concluded the plaintiffs had not properly alleged facts to
support their voidness theory. Yvanova, 62 Cal.4th at
941, quoting Rajamin v. Deutsche Bank National Trust
Co., 757 F.3d at 90-91.

As the California Supreme Court interprets Rajamin, even

New York law will allow a challenge to a void assignment so long as

the plaintiff alleges “the assigning party never possessed legal title.”

Yvanova, 62 Cal.4th at 941. Here, Yvanova has made that exact
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allegation. RA 5, ¶¶s 2-3. Rajamin does not undermine her case,

even if New York law somehow is relevant.

D. By alleging she lost her home to a party
that had no power to foreclose, Yvanova
has alleged injury and thus standing.

Respondents make the curious argument that Yvanova cannot

allege standing because she cannot allege injury. Supplemental

brief, at pages 39-40. This is a version of the old “prejudice”

argument—that, once you default on your loan, you alone are

responsible for all your injuries, including the loss of your home.

Ibid. Respondents even repeat the idea that a borrower must allege

multiple entities demanded payments from her or that multiple

entities tried to foreclose. Ibid.

The Supreme Court rejected all of these arguments in

Yvanova. First, it held that, merely by alleging she lost her home in

a foreclosure sale, a plaintiff alleges injury and thus “standing:” “A

homeowner who has been foreclosed on by one with no right to do so

has suffered an invasion of his or her legal rights at the foreclosing

entity’s hands. Nothing more is required for standing to sue.”

Yvanova, 62 Cal.4th at 939. Another court, interpreting Yvanova,

agreed:
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A homeowner experiences prejudice or harm when an
entity with no interest in the debt forecloses. When a
non-debtholder forecloses, a homeowner is harmed
because he or she has lost her home to an entity with no
legal right to take it. If not for the void assignment, the
incorrect entity would not have pursued a wrongful
foreclosure. Therefore, the void assignment is the
cause-in-fact of the homeowner’s injury and all he or
she is required to allege on the element of prejudice.
The crucial issue is not the plaintiff’s ability to pay, but
rather whether the defendant’s conduct resulted in the
plaintiff’s harm; i.e., a foreclosure that was wrongful
because it was initiated by a person or entity having no
legal right to do so; i.e., holding void title. Sciarratta,
2016 Cal.App. LEXIS 399, at **s 19-20.

Yvanova charges that the Morgan 2007-HE1 Trust had no

right to foreclose because it claimed to own her loan under the void

December 2011 assignment. RA 5, ¶¶s 2-3. Further, she lost her

home as a result. Yvanova, 62 Cal.4th at 925. She is not obligated to

allege anything more to establish her standing.

Second, Yvanova is not required to allege that multiple parties

have tried to collect her debt or threatened to foreclose. Yvanova, 62

Cal.4th at 937-938. As the Supreme Court stressed, “the borrower

owes money not to the world at large but to a particular person or

institution, and only the person or institution entitled to payment

may enforce the debt by foreclosing on the security.” Yvanova, 62

Cal.4th at 938.
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E. Yvanova did not waive any claim by
agreeing to a loan modification.

Respondents stress that Yvanova entered into a loan

modification. Supplemental brief, at page 26. They note that the

modification documents identified Deutsche Bank, the trustee for

the Morgan 2007-HE1 Trust, as the other party to the modification.

Ibid. From these allegations they seem to contend that, by entering

into the modification, Yvanova admitted that the Morgan 2007-HE1

Trust was the rightful holder or owner of her loan. Ibid. Or, they

imply, she somehow waived any argument that this trust did not own

her loan. Ibid.

Respondents point to no language in the loan modification

documents that somehow constitute an admission by Yvanova that

the trust owns her loan. They also do not show any language that

somehow means Yvanova knowingly waived any clam she might

have against the trust. At most, they have set up an issue of fact,

which cannot be resolved on demurrer. Evans, 38 Cal.4th at 5.

F. Yvanova should be given leave to amend

her Second Amended Complaint to state a

claim for wrongful foreclosure.

“The issue of leave to amend is always open on appeal, even if

not raised by the plaintiff.” City of Stockton v. Superior Court, 42

Cal.4th 730, 746 (2007). The California Legislature has also made
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this principle the rule. Section 472c of the Code of Civil Procedure

provides: “When any court makes an order sustaining a demurrer

without leave to amend the question as to whether or not such court

abused its discretion in making such an order is open on appeal even

though no request to amend such pleading was made.” Based on

these rules, the courts of appeal hold that a plaintiff can assert new

legal theories and facts on appeal when seeking leave to amend:

Contrary to longstanding rules generally precluding a
party from changing the theory of the case on appeal a
plaintiff may propose new facts or theories to show the
complaint can be amended to state a cause of action,
thereby showing the trial court “abused its discretion” in
not granting leave to amend. The plaintiff “must show in
what manner he can amend his complaint and how that
amendment will change the legal effect of his pleading.”
Connerly v. State of California, 229 Cal.App.4th 457,
460 (2014), quoting Cooper v. Leslie Salt Co., 70 Cal.2d
627, 636 (1969) (citations omitted).

In her Second Amended Complaint, Yvanova stated a single

cause of action to quiet title. RA 15-16, ¶¶s 27-34. As she

demonstrates above, she has alleged sufficient injury and standing to

allow her to sue for wrongful foreclosure. She should be given leave

on appeal to amend her complaint to allege that cause of action.
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III. CONCLUSION

For these reasons, plaintiff and appellant Tsvetana Yvanova

respectfully requests that this Court follow the mandate of the

Supreme Court. It should reverse the judgment of the trial court

sustaining the demurrer without leave to amend. The case should be

remanded to the trial court with directions that she be allowed to

amend her complaint to state a cause of action for wrongful

foreclosure.

Dated: May 18, 2016 LAW OFFICE OF
RICHARD L. ANTOGNINI

_____________________
Richard L. Antognini
Attorneys for Plaintiff and
Appellant Tsvetana Yvanova
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