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COURT,COUNTY COUNTY, COLORADOARCHULETA
Court Address:
449 San Juan Street P.O. Box 148, Pagosa Springs, CO, 81147
Plaintiff(s) CITIBANK NA AS SUCCESSOR TRUSTEE
v.
Defendant(s) STEVEN R RADER

COURT USE ONLY
Case Number: 2015C 30116
Division: A   Courtroom:

Ruling on Motion RE: Hearing December 4, 2015

This matter coming on for hearing on Plaintiff’s Motion to strike Defendant’s demand for a Jury Trial and the Court having 
examined the briefs filed by counsel and heard argument for both sides finds as follows:
 
Plaintiff Citibank filed a forcible entry and detainer action ("FED") pursuant to C.R.S. § 13-40-104(1)(f), requesting recovery 
of possession of premises located at 47 Bennett Court in Pagosa Springs. Citibank states that it is the owner of the property 
by virtue of a foreclosure sale and confirmation deed. Citibank states that Defendants, the Raders, remain in possession of 
the property despite a demand for possession having been served. 
The Raders filed an Answer and Affirmative defenses. They admit that they are in possession of the property and that they 
were served with the demand for possession. See Def. Answer and Affirmative Defenses ¶ A(3-4). The Raders do not admit 
that Plaintiff is the owner of the property or has legal title. See id. ¶ A(1). They offer six affirmative defenses as to why this 
action should be dismissed or decided in their favor. They also demand a jury trial. 
Plaintiff objects to the demand for the jury trial, and has filed a Motion to Strike the Jury Demand. They argue that 
Defendants’ claims for ownership are equitable in nature because they are seeking to quiet title, and such an action does not 
entitle them to a jury trial. See Mot. to Strike Jury Demand 4 ¶ 2 (citing FDIC v. Mars, 821 P.2d 826, 830 (Colo. Ct. App. 
1991). They argue that Defendants’ RESPA claim also does not entitle them to a jury trial. Plaintiffs argue that even if there 
are legal claims found, the basic thrust of the claims relate to standing and real property ownership and thus are equitable in 
nature. They also maintain that these defenses are barred by res judicata and collateral estoppel. They also point out that 
title to property cannot be determined in an FED case, which is limited to questions of possession. 
The Raders respond that the affirmative defenses raise questions of fact that are triable by a jury. Specifically, the third and 
fourth affirmative defenses, which essentially allege that the party submitting the credit bid at the foreclosure sale had no 
authority to do so, raise questions of fact.  The Raders also argue that they have exercised their right to rescind their loan 
under the TILA, not RESPA. 
Raders’ Affirmative Defenses
First Affirmative Defense: Objection to Entry of Order Approving Sale 
The Raders filed an objection filed to the entry of an order in the Rule 120 action (12CV000143). The objection was filed 
eighteen days after the entry of the order approving sale. The document actually filed is a notice of objection with attached 
affidavits; it is not a post-trial motion seeking reconsideration or any other kind of relief or remedy from the court.  Further, the 
notice provides no procedural rule or other legal authority supporting the filing of such a document.  The filing of notice of the 
Raders’ objections has no legal or procedural significance in these circumstances, and does not create an unresolved claim 
as to ownership in the Rule 120 case. 
Second Affirmative Defense: Tenant in Common
 
The Raders’ second affirmative defense is that Vivian Rader’s "interest" as a tenant in common has not been adjudicated to 
be inferior to any alleged right of Plaintiff," and that the FED action cannot progress until this interest has been adjudicated. 
No facts are presented as to when Vivian Rader acquired an interest in the property – if this occurred prior to, or after the 
loan was issued. No legal authority is cited. 
The property has been sold and the Public Trustee issued a confirmation deed to Citibank.  Upon issuance of this deed, title 
is vested in the holder of the certificate of purchase, and all other interests are extinguished. See C.R.S. § 38-38-501; In re 
Jenkins, 19 B.R. 105, 108-09 (D. Colo. 1982); Green v. Hoefler, 173 P.2d 208, 209 (1946). The confirmation deed is prima 
facie evidence of the transfer of title. See § 38-38-405. 
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Third Affirmative Defense: No Clear Chain of Transfer of Title 
The third affirmative defense is that there is no clear chain of transfer of title to the Plaintiff. The argument is that U.S. Bank 
entered the credit bid, even though Citibank had previously been substituted for U.S. Bank for the party in the case. This, the 
Raders argue, renders U.S. Bank without authority to submit a credit bid. 
It does appear that U.S. Bank was actually the entity who submitted the credit bid, subsequent to Citibank being substituted 
as a party in the Rule 120 action.  Citibank asserted to the Court that it was the holder of the evidence of debt in April of 
2014, and was substituted as a party for that reason. 
 
Fourth Affirmative Defense: Owner of Loan
The Raders argue that the loan is now owned by UBS Real Estate Securities, not U.S. Bank or Citibank. Thus, they assert 
that neither U.S. Bank nor Citibank had authority to enter a credit bid at the sale. 
 
Fifth Affirmative Defense: Issues of Ownership must be Decided Prior to Issues of Possession
The Raders argue that issues of ownership must be addressed before issues of possession can be decided. They assert that 
no right of possession can be granted until the ownership issues have been fully litigated. 
 
Sixth Affirmative Defense: TILA Claim
The Raders state that they are exercising their right under 15 U.S.C. §§ 1635 and 1640 (Truth in Lending Act, or  "TILA") to 
rescind their loan and have served the proper notice. 
Section 1635 permits a borrower to rescind a credit transaction for three days after the credit transaction, and the borrower 
must be given notice of the rescission right by the lender. If notice is not properly given, the right of rescission may be 
exercised up to three years after the consummation of the loan. No relevant facts are in evidence related to this claim, so 
one can only speculate as its potential validity.  However, depending on the facts, the Raders may not have a right to 
rescission under TILA, for a number of reasons. The right of rescission is not applicable to residential mortgage transactions, 
which this could be. If proper notice was given, the right to rescind expired after three days. Even if notice was not given, the 
three year statute of limitations on rescission may have long passed, as the transaction occurred in 2003. Finally, the right of 
rescission is lost when a foreclosure sale is completed. In any event, due to the amount in controversy, the county court 
would likely not have jurisdiction over such a claim in this case. 
 
Issues of Ownership and Possession in the County Court
 
Defendants are correct that in an FED action, ownership of the property must be decided prior to entitlement to possession 
being decided. See Schuler v. Oldervik, 1197 (Colo. Ct. App. 2006); Beeghly v. Mack, 20 P.3d 610 (Colo. 2001) (en banc); 
Lindsay v. District Court, 694 P.2d 843 (Colo. 1985) (en banc); Reitze v. Humphreys, 125 P. 518 (Colo. 1912); Reitze v. 
Humphreys, 125 P. 522 (Colo. 1912). 
A county court does not have jurisdiction to decide issues of title to real property. See C.R.S. § 13-6-105(1)(e). A county 
court does have authority to issue orders regarding possession of premises in an FED action. See C.R.S. § 13-40-109; 
Aasgaard v. Spar Consol. Mining & Dev. Co., 522 P.2d 726, 727 (Colo. 1974).  Forcible entry and detainer statutes were 
originally designed as a way to quickly resolve disputes regarding possession between landlords and tenants, where 
ownership of the premises is not usually at issue.  See Beeghly, 20 P.3d at 612. If a question of ownership of property 
directly affects entitlement to possession, a determination of ownership must be made prior to a determination of entitlement 
to possession. See id. at 614 (citing Lindsay, 694 P.2d at 846). Thus, when the "issue of ownership is validly raised in an 
FED action, and directly affects the right to possession, ownership must be determined prior to a ruling on possession." 
Beeghly, 20 P.3d at 614-15 (citing Lindsay, 694 P.2d at 846). An FED action may proceed simultaneously with other 
disputes among parties, at least until entitlement to possession is determined. See Beeghly, 20 P.3d at 615 (citing Lindsay, 
694 P.2d at 846).
 The court in Beeghly discusses two consolidated cases, the Reitze cases, where entitlement to possession of property 
rested on a question of ownership of the property. See Beeghly, 20 P.3d at 615 (citing Reitze, 125 P. 518 (suit in equity); 
Reitze, 125 P. 522 (FED action)).  The FED action was ultimately dismissed because it was filed after the equity suit, and all 
of the issues to be determined in the FED action were raised and could be addressed by the court in the equity suit. See 
Reitze, 125 P. at 524. The court in Beeghly interpreted the Reitze cases to hold that, where both an FED action and an 
equity suit are pending, and ownership of  property can be sufficiently resolved in the equity suit, either dismissal of the FED 
action or abatement of the FED action until the ownership issue is resolved are appropriate courses of action. See Reitze, 
125 P. at 524; Beeghly, 20 P.3d at 615. 
In Beeghly, the defendants raised an ownership question in an FED action, but the trial court entered a default judgment 
because of failure to post a bond. The appellate court remanded the case to the trial court with directions to determine 
whether or not meritorious claims regarding ownership had been raised. See Beeghly, 20 P.3d at 615. The appellate court 
directed that, once the trial court had determined whether or not the ownership issues raised were relevant to possession 
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interests, entitlement to possession should be decided. See id. In Beeghly, the trial court was a district court with authority to 
decide issues of title. 
 
The Right to a Jury Trial in an FED Action 
 
"The right to a trial by jury in a civil action exists only in proceedings that are legal in nature." Zick v. Krob, 872 P.2d 1290, 
1293 (Colo. Ct. App. 1993) (citations omitted).  "The complaint fixes the nature of a suit, and if it joins or commingles legal 
and equitable claims, the court must determine whether the basic thrust of the action is equitable or legal." Id. (citations 
omitted). C.R.C.P. Rule 339 provides that "when a trial by jury has been demanded, . . . [t]he trial shall be by jury of all 
issues so demanded, unless . . . the court upon motion or on its own initiative finds that a right to trial by jury of some or all of 
those issues does not exist. . . ." C.R.C.P. Rule 339(a).  C.R.S. § 13-40-115(2) refers to jury trials in FED actions, indicating 
that the "general assembly recognized that there could be jury trials in forcible entry and detainer actions. . . ." Husar v. 
Larimer County Court, 629 P.2d 1104, 1105 (Colo. Ct. App. 1981).  
"Forcible entry and detainer statutes are the modern descendants of the common law action of ejectment," and as actions at 
law, were triable to a jury. Id.   
FDIC v. Mars, cited by Plaintiffs, supports the positions of both parties. On one hand, it does clearly state that quiet title 
actions under rule 105 are equitable in nature and create no right to a jury trial. See FDIC v. Mars, 821 P.2d at 830. 
However, it also states that the Plaintiff’s Rule 105 complaint, as a case sounding in equity, did not provide a right to a jury 
trial, and the Defendant’s legal counterclaims did not create such a right. See id.   Here, Plaintiff’s FED action is legal in 
nature, creating a right to a jury trial. Under the rationale of FDIC v. Mars, Defendants’ equitable defenses may not extinguish 
the right to the jury trial. 
However, cases interpreting this question in the context of an FED action have not been so strict. Courts have found that a 
right to a jury trial in an FED action exists only where the predominant issues to be tried are legal issues, rather than 
equitable issues. See Husar, 629 P.2d at 1105 (citing Stone v. Lerner, 195 P.2d 964 (Colo. 1948). "[I]f there are no disputed 
facts with respect to the plaintiff's forcible entry and detainer claim, and the factual issues to be tried relate only to equitable 
defenses asserted by the defendant, no jury is to be impaneled to resolve such issues." RTV, L.L.C. v. Grandote Int'l Liab. 
Co., 937 P.2d 768, 770 (Colo. Ct. App. 1996) (citing Stone, 195 P.2d at 964). "It is the nature of the relief sought or defense 
asserted, not the nature of the factual issues presented, which determines whether the right exists." Id. (citing Federal 
Deposit Insurance Corp. v. Mars, 821 P.2d 826 (Colo.App.1991)).
In the RTV case, RTV initiated an FED action seeking an order of possession for various land parcels; RTV held title to the 
parcels based on treasurer’s deeds issued after a tax lien sale. See id.  Plaintiff RTV alleged in its complaint that it "had been 
issued treasurer’s deeds to the various parcels and was, therefore, entitled to possession of them." Id. Defendants argued in 
three affirmative defenses that the deeds were improperly issued and that they were void. See id. 
"There was no issue raised with respect to the fact that treasurer's deeds had issued to plaintiff and that its claim to 
possession was based on those deeds."  Id. 
Because the fact of the issuance of the treasurer’s deeds was not disputed, "[t]he burden was upon defendants, therefore, to 
demonstrate that those deeds were void." RTV, 937 P.2d at 770. If Defendants prevailed on the claim that the deeds were 
void, the result would have been an "equitable decree of the deed’s invalidity." Id. "And, to the extent that there were any 
factual controversies between the parties, those controversies related to defendant’s equitable defenses, not to plaintiff’s 
forcible entry and detainer claim." Id. It was therefore proper for the trial court to refuse to empanel a jury in order to resolve 
the equitable issues. See id. at 771. 
Analysis 
Here, the Raders admit that they possess the property and currently occupy it. They also admit to receiving a demand for 
possession.  They do not admit that the foreclosure sale occurred and the confirmation deed was issued. However, their 
affirmative defenses do not make any claim that the sale did not occur or the deed did not issue; the arguments are that this 
should not have occurred or is void for various reasons. There can be no reasonable factual dispute that the confirmation 
deed was issued by the Public Trustee. It would therefore appear that this case is similar to the RTV case: there is no factual 
dispute as to the elements of the FED case. 
A strict reading of case law could result in finding that the Raders are entitled to a jury trial because the FED action is legal in 
nature, and the complaint fixes the nature of the suit. See, e.g., Zick v. Krob, 872 P.2d at 1293. However, the Husar and RTV 
cases suggest that a court may consider the nature of defenses presented in its analysis. Under those cases, it could be 
reasonably determined that there is no right to a jury trial.  
Beeghly suggests that a trial court should make a determination as to the merits of ownership claims. See Beeghly, 20 P.3d 
at 615. The Defendants’ first affirmative defense clearly does not have merit. There are not enough facts presented to 
determine whether the second defense has merit. The third affirmative defense may have merit, although Defendants 
provide no authority to support a contention that the alleged defect in the foreclosure process would invalidate the sale. The 
fourth defense may or may not have merit depending on the facts; it depends on when ownership changed, if it actually did. 
The fifth defense is not a defense so much as a statement of the law. There are not enough facts to determine whether or 
not the sixth defense has merit. 
It is true that, if valid ownership claims have been raised, those must be determined prior to possession issues. However, 
Defendants have not indicated that they have filed another action seeking to quiet title, dispute the validity of the foreclosure 
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sale, or raise the TILA claim. Where there is no other pending collateral action in which ownership issues could be decided, it 
does not make sense to delay a determination of possession in the FED action.  Certainly, the history of this case raises 
concerns about delay tactics on the part of Defendants. 
The problem here is not so much the legal or equitable nature of the issues raised on the complaint or Defendants’ 
affirmative defenses; rather, it is the fact that none of the issues raised in the affirmative defenses can be determined by this 
Court. The Defendants argue that the foreclosure procedure was invalid for certain reasons, that Vivian Rader still retains 
some interest in the property, and that they have rescinded the loan under TILA. Most of the Raders’ defenses all come back 
to one overarching premise: that the Raders, not Citibank, are actually the owners of the property. Similarly, this court is 
unlikely to have jurisdiction over Defendants’ TILA claim, if such were meritorious.  The factual issues relating strictly to the 
issues of possession in the FED action are not in dispute, and the defenses raised by the Raders all rest on determinations 
that the county court cannot make. It simply makes no sense to empanel a jury to make finding of facts on issues that this 
court cannot decide.
 
The Court will therefore hold the FED action in abeyance until the issues affecting title are decided by a District Court. 

Issue Date: 12/4/2015

SAMUEL H CASSIDY 
County Court Judge


