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Ohio Federal Court Opinions and Orders in Mortgage Foreclosure Actions 
 
 
Recent decisions rendered by three Federal District Court Judges relating to mortgage 
foreclosure actions in Ohio have generated a lot of attention in the press and various newsletters.  
These decisions actually support the ability of Mortgage Electronic Registration Systems, Inc. 
(MERS) to foreclose on a mortgage loan when MERS is the mortgagee of record and holder of 
the promissory note.  This is true even for loans that have been securitized with MERS as 
mortgagee.  If the loans in the cases had been registered on the MERS® System with MERS as 
the mortgagee, and the plaintiffs had followed the MERS Membership Rules and Recommended 
Foreclosure Procedures, then the cases would not have been dismissed because MERS satisfies 
the conditions laid out by the judges in their decisions.  As best we can tell, only one of the 14 
loans involved in the Ohio cases that were dismissed was a MERS registered loan.  The Plaintiff 
Trustee failed to obtain an assignment from MERS prior to initiating the foreclosure in violation 
of MERS policy. 
 
In recent years certain ill-advised practices have been adopted in the default management process 
by some in the residential servicing community that were intended to expedite the foreclosure 
process - - e.g., the widespread use of lost note affidavits.  It was these “short cuts” that were 
rejected by the judges in the Ohio cases, and none of the rejected procedures are part of the 
approved MERS procedures.   
 
Two fundamental elements that must be pled at the commencement of any foreclosure action in 
order for the plaintiff to show that he or she has standing are (1) that the plaintiff is the holder1 of 
the promissory note evidencing the indebtedness being collected and (2) that the plaintiff is the 
mortgagee of the mortgage that is being foreclosed, which secures the payment of the promissory 
note.  The first problem addressed in the case was that copies of the promissory notes being 
presented to the court were not endorsed either to the Plaintiff or endorsed in blank so that the 
Plaintiff could prove that the plaintiff was the holder of the note.  The other problem was that 
proper assignments of the mortgage to the Plaintiffs had not been prepared prior to the 
commencement of the foreclosure action, and as a result, the plaintiffs could not satisfy the 
second requirement.   
 
The MERS Recommended Foreclosure Procedures2 show how securitization trustees can avoid 
the problems involved in the Ohio cases.   Under the MERS Membership Rules and Foreclosure 
Procedures, if MERS had been the mortgagee of any of the mortgage loans being foreclosed and 
the trustee chose to foreclose in the trustee’s name, then the trustee is required to have obtained 
an assignment from MERS to the trustee prior to initiating the foreclosure action in the trustee’s 
name.  By following this MERS requirement, the trustee would have been protected from what 
                                                 
1 Under the UCC, a plaintiff need only be the holder and not the “owner” of the promissory note. 
2 These procedures can be found on the MERS web site at www.mersinc.org. 
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happened in Ohio when Judge Boyko stated that “none of the Assignments show the named 
Plaintiff to be the owner of the rights, title and interest under the Mortgage at issue as of the date 
of the Foreclosure Complaint.”    
 
Alternatively, if MERS had been the mortgagee on any of the mortgage loans being foreclosed, 
the trustee could have chosen to bring the foreclosure in MERS’ name.  The MERS Membership 
Rules and Foreclosure Procedures require that the note be endorsed in blank and in the 
possession of a MERS officer or its foreclosure counsel.  This results in MERS being the 
mortgagee of record as well as the note-holder.  The MERS requirements address and protect 
against Judge Boyko’s concern that in the 14 cases before him, the attached Note and Mortgage 
do not match the named Plaintiff.    
 
In two Florida appellate court decisions rendered this year, Mortgage Electronic Registration 
Systems, Inc. v. Oscar Revoredo, 955 So.2d 33 and Mortgage Electronic Registration Systems, 
Inc. v. George Azize, 2007 WL 517842, which addressed challenges to the ability of MERS to 
foreclose a mortgage, appellate courts have ruled unanimously that MERS had standing to 
prosecute a foreclosure when MERS is the holder of the promissory note and the mortgagee.  
The laws in Florida about standing to foreclose are not different than the law being applied in the 
Ohio cases.  If the loans in the Ohio cases had been MERS registered mortgage loans with 
MERS as the holder of the note and the mortgagee, and the plaintiffs had followed our 
procedures, the cases would not have been dismissed. 
 
The Ohio decisions should not trouble MERS members.  Instead, the opinions confirm the 
MERS business model and the benefits that MERS offers to the mortgage industry. When MERS 
is the mortgagee, MERS grounds title to the mortgage lien for the original lender and all of its 
successors and assignees, and thus does not require an assignment to be prepared and recorded 
when interests in the mortgage loan are transferred from one trading partner to another, including 
a securitization trustee.  With the additional benefit of tracking the location of the promissory 
note, MERS can easily obtain the required status of being the note-holder.  MERS meets the test 
put forth by the Ohio judges.  By using the MERS® System and following the MERS Rules, 
MERS members can avoid the outcome that occurred in Ohio. 


