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§ 226.34 Prohibited acts or practices in connection with credit secured by a consumer's 
dwelling

(a)(4)  Repayment ability. Engage in a pattern or practice of extending credit subject to § 226.32 
to a consumer based on the consumer's collateral without regard to the consumer's repayment 
ability, including the consumer's current and expected income, current obligations, and 
employment. There is a presumption that a creditor has violated this paragraph (a)(4) if the 
creditor engages in a pattern or practice of making loans subject to § 226.32 without verifying and 
documenting consumers' repayment ability.

§ 103.  Definitions and rules of construction
(v)  The term "dwelling" means a residential structure or mobile home which contains one to four 
family housing units, or individual units of condominiums or cooperatives. 
 (w)  The term "residential mortgage transaction" means a transaction in which a mortgage, deed 
of trust, purchase money security interest arising under an installment sales contract, or 
equivalent consensual security interest is created or retained against the consumer's dwelling to 
finance the acquisition or initial construction of such dwelling.

§ 104.  Exempted transactions 

  This title does not apply to the following: 
    (1)  Credit transactions involving extensions of credit primarily for business, commercial, or 
agricultural purposes, or to government or governmental agencies or instrumentalities, or to 
organizations. 
    (2)  Transactions in securities or commodities accounts by a broker-dealer registered with the 
Securities and Exchange Commission. 
    (3)  Credit transactions, other than those in which a security interest is or will be acquired in 
real property, or in personal property used or expected to be used as the principal dwelling of the 
consumer, in which the total amount financed exceeds $25,000.

§ 125.  Right of rescission as to certain transactions
 (b)  When an obligor exercises his right to rescind under subsection (a), he is not liable for any 
finance or other charge, and any security interest given by the obligor, including any such interest 
arising by operation of law, becomes void upon such a rescission. Within 20 days after receipt of 
a notice of rescission, the creditor shall return to the obligor any money or property given as 
earnest money, downpayment, or otherwise, and shall take any action 
{{10-31-95 p.6579}}necessary or appropriate to reflect the termination of any security interest 
created under the transaction. If the creditor has delivered any property to the obligor, the obligor 
may retain possession of it. Upon the performance of the creditor's obligations under this section, 
the obligor shall tender the property to the creditor, except that if return of the property in kind 
would be impracticable or inequitable, the obligor shall tender its reasonable value. Tender shall 
be made at the location of the property or at the residence of the obligor, at the option of the 
obligor. If the creditor does not take possession of the property within 20 days after tender by the 
obligor, ownership of the property vests in the obligor without obligation on his part to pay for it. 
The procedures prescribed by this subsection shall apply except when otherwise ordered by a 
court.

§ 128.  Consumer credit not under open end credit plans
(14)  In the case of any variable interest rate residential mortgage transaction, in disclosures 
provided at application as prescribed by the Board for a variable rate transaction secured by the 
consumer's principal dwelling, at the option of the creditor, a statement that the periodic payments 
may increase or decrease substantially, and the maximum interest rate and payment for a 
$10,000 loan originated at a recent interest rate, as determined by the Board, assuming the 



maximum periodic increases in rates and payments under the program, or a historical example 
illustrating the effects of interest rate changes implemented according to the loan program. 
    (15)  In the case of a consumer credit transaction that is secured by the principal dwelling of 
the consumer, in which the extension of credit may exceed the fair market value of the dwelling, a 
clear and conspicuous statement that-- 
      (A)  the interest on the portion of the credit extension that is greater than the fair market value 
of the dwelling is not tax deductible for Federal income tax purposes; and 
      (B)  the consumer should consult a tax adviser for further information regarding the 
deductibility of interest and charges. 
  (b)(1)  Except as otherwise provided in this chapter, the disclosures required under subsection 
(a) shall be made before the credit is extended. Except for the disclosures required by subsection 
(a)(1) of this section, all disclosures required under subsection (a) and any disclosure provided for 
in subsection (b), (c), or (d) of section 106 shall be conspicuously segregated from all other 
terms, data, or information provided in connection with a transaction, including any computations 
or itemization. 
    (2)  In the case of a residential mortgage transaction, as defined in section 103(w), which is 
also subject to the Real Estate Settlement Procedures Act, good faith estimates of 
{{6-30-05 p.6588.04-A}}the disclosures required under subsection (a) shall be made in 
accordance with regulations of the Board under section 121(c) before the credit is extended, or 
shall be delivered or placed in the mail not later than three business days after the creditor 
receives the consumer's written application, whichever is earlier. If the disclosure statement 
furnished within three days of the written application contains an annual percentage rate which is 
subsequently rendered inaccurate within the meaning of section 107(c), the creditor shall furnish 
another statement at the time of settlement or consummation.

§ 129.  Requirements for certain mortgages
 (d)  LIMITATIONS AFTER DEFAULT.--A mortgage referred to in section 103(aa) may not provide 
for an interest rate applicable after default that is higher than the interest rate that applies before 
default. If the date of maturity of a mortgage referred to in subsection 103(aa) is accelerated due 
to default and the consumer is entitled to a rebate of interest, that rebate shall be computed by 
any method that is not less favorable than the actuarial method (as that term is defined in section 
933(d) of the Housing and Community Development Act of 1992). 
  (e)  NO BALLOON PAYMENTS.--A mortgage referred to in section 103(aa) having a term of less 
than 5 years may not include terms under which the aggregate amount of the regular periodic 
payments would not fully amortize the outstanding principal balance. 
  (f)  NO NEGATIVE AMORTIZATION.--A mortgage referred to in section 103(aa) may not include 
terms under which the outstanding principal balance will increase at any time over the course of 
the loan because the regular periodic payments do not cover the full amount of interest due. 
  (g)  NO PREPAID PAYMENTS.--A mortgage referred to in section 103(aa) may not include 
terms under which more than 2 periodic payments required under the loan are consolidated and 
paid in advance from the loan proceeds provided to the consumer. 
  (h)  Prohibition on Extending Credit Without Regard to Payment Ability of Consumer.--A creditor 
shall not engage in a pattern or practice of extending credit to consumers under mortgages 
referred to in section 103(aa) based on the consumers' collateral without regard to the 
consumers' repayment ability, including the consumers' current and expected income, current 
obligations, and employment.

§ 131.  Liability of assignees

(a)(2)  Notice to assignee. Sell or otherwise assign a mortgage subject to § 226.32 without 
furnishing the following statement to the purchaser or assignee: "Notice: This is a mortgage 
subject to special rules under the federal Truth in Lending Act. Purchasers or assignees of this 
mortgage could be liable for all claims and defenses with respect to the mortgage that the 
borrower could assert against the creditor."



(c)  Any consumer who has the right to rescind a transaction under section 125 may rescind the 
transaction as against any assignee of the obligation.

d)  RIGHTS UPON ASSIGNMENT OF CERTAIN MORTGAGES.-- 
    (1)  IN GENERAL.--Any person who purchases or is otherwise assigned a mortgage referred to 
in section 103(aa) shall be subject to all claims and defenses with respect to that mortgage that 
the consumer could assert against the creditor of the mortgage, unless the purchaser or assignee 
demonstrates, by a preponderance of the evidence, that a reasonable person exercising ordinary 
due diligence, could not determine, based on the documentation required by this title, the 
itemization of the amount financed, and other disclosure of disbursements that the mortgage was 
a mortgage referred to in section 103(aa). The preceding sentence does not affect rights of a 
consumer under subsection (a), (b), or (c) of this section or any other provision of this title.

(2)  LIMITATION ON DAMAGES.--Notwithstanding any other provision of law, relief provided as a 
result of any action made permissible by paragraph (1) may not exceed-- 
      (A)  with respect to actions based upon a violation of this title, the amount specified in section 
130; and 
      (B)  with respect to all other causes of action, the sum of-- 
        (i)  the amount of all remaining indebtedness; and 
        (ii)  the total amount paid by the consumer in connection with the transaction.

(1)  IN GENERAL.--Except as otherwise specifically provided in this title, any civil action against a 
creditor for a violation of this title, and any proceeding under section 108 against a creditor, with 
respect to a consumer credit transaction secured by real property may be maintained against any 
assignee of such creditor only if-- 
      (A)  the violation for which such action or proceeding is brought is apparent on the face of the 
disclosure statement provided in connection with such transaction pursuant to this title; and 
      (B)  the assignment to the assignee was voluntary.

(f)  TREATMENT OF SERVICER.-- 
    (1)  IN GENERAL.--A servicer of a consumer obligation arising from a consumer credit 
transaction shall not be treated as an assignee of such obligation for purposes of this section 
unless the servicer is or was the owner of the obligation. 
    (2)  Servicer not Treated as Owner on Basis of Assignment for Administrative Convenience.--A 
servicer of a consumer obligation arising from a consumer credit transaction shall not be treated 
as the owner of the obligation for purposes of this section on the basis of an assignment 
of the obligation from the creditor or another assignee to the servicer solely for the 
administrative convenience of the servicer in {{10-31-95 p.6588.10}}servicing the 
obligation. Upon written request by the obligor, the servicer shall provide the obligor, to 
the best knowledge of the servicer, with the name, address, and telephone number of the 
owner of the obligation or the master servicer of the obligation. 
    (3)  SERVICER DEFINED.--For purposes of this subsection, the term servicer' has the same 
meaning as in section 6(i)(2) of the Real Estate Settlement Procedures Act of 1974. 
    (4)  APPLICABILITY.--This subsection shall apply to all consumer credit transactions in 
existence or consummated on or after the date of the enactment of the Truth in Lending Act 
Amendments of 1995.

§ 226.23 Right of rescission. 

  (a)  Consumer's right to rescind.  (1)  In a credit transaction in which a security interest is or will 
be retained or acquired in a consumer's principal dwelling, each consumer whose ownership 



interest is or will be subject to the security interest shall have the right to rescind the transaction, 
except for transactions described in paragraph (f) of this section. 47

(Note 47) For purposes of this section, the addition to an existing obligation of a security interest in a consumer's 
principal dwelling is a transaction. The right of rescission applies only to the addition of the security interest and not 
the existing obligation. The creditor shall deliver the notice required by paragraph (b) of this section but need not 
deliver new material disclosures. Delivery of the required notice shall begin the rescission period.

(f)  Exempt transactions.  The right to rescind does not apply to the following: 
    (1)  A residential mortgage transaction. 
    (2)  A refinancing or consolidation by the same creditor of an extension of credit already 
secured by the consumer's principal dwelling. The right of rescission shall apply, however, to the 
extent the new amount financed exceeds the unpaid principal balance, any earned unpaid 
finance charge on the existing debt, and amounts attributed solely to the costs of the refinancing 
or consolidation. 
    (3)  A transaction in which a state agency is a creditor. 
    (4)  An advance, other than an initial advance, in a series of advances or in a series of single-
payment obligations that is treated as a single transaction under § 226.17(c)(6), if the notice 
required by paragraph

 (d)  Effects of rescission.  (1)  When a consumer rescinds a transaction, the security interest 
giving rise to the right of rescission becomes void and the consumer shall not be liable for any 
amount, including any finance charge. 
    (2)  Within 20 calendar days after receipt of a notice of rescission, the creditor shall return any 
money or property that has been given to anyone in connection with the transaction and shall 
take any action necessary to reflect the termination of the security interest. 
    (3)  If the creditor has delivered any money or property, the consumer may retain possession 
until the creditor has met its obligation under paragraph (d)(2) of this section. When the creditor 
has complied with that paragraph, the consumer shall tender the money or property to the 
creditor or, where the latter would be impracticable or inequitable, tender its reasonable value. At 
the consumer's option, tender of property may be made at the location of the property or at the 
consumer's residence. Tender of money must be made at the creditor's designated place of 
business. If the creditor does not take possession of the money or property within 20 calendar 
days after the consumer's tender, the consumer may keep it without further obligation. 
    (4)  The procedures outlined in paragraphs (d)(2) and (3) of this section may be modified by 
court order

(h)  Special rules for foreclosures.--(1)  Right to rescind. After the initiation of foreclosure on the 
consumer's principal dwelling that secures the credit obligation, the consumer shall have the right 
to rescind the transaction if: 
      (i)  A mortgage broker fee that should have been included in the finance charge was not 
included; or 
      (ii)  The creditor did not provide the properly completed appropriate model form in appendix H 
of this part, or a substantially similar notice of rescission. 
    (2)  Tolerance for disclosures. After the initiation of foreclosure on the consumer's principal 
dwelling that secures the credit obligation, the finance charge and other disclosures affected by 
the finance charge (such as the amount financed and the annual percentage rate) shall be 
considered accurate for purposes of this section if the disclosed finance charge: 
      (i)  is understated by no more than $35; or 
      (ii)  is greater than the amount required to be disclosed.

§ 226.4  Finance charge. 

  (a)  Definition.  The finance charge is the cost of consumer credit as a dollar amount. It includes 
any charge payable directly or indirectly by the consumer and imposed directly or indirectly by the 
creditor as an incident to or a condition of the extension of credit. It does not include any charge 
of a type payable in a comparable cash transaction. 
    (1)  Charges by third parties. The finance charge includes fees and amounts charged by 
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someone other than the creditor, unless otherwise excluded under this section, if the creditor: 
      (i)  requires the use of a third party as a condition of or an incident to the extension of credit, 
even if the consumer can choose the third party; or 
      (ii)  retains a portion of the third-party charge, to the extent of the portion retained. 
    (2)  Special rule; closing agent charges. Fees charged by a third party that conducts the loan 
closing (such as a settlement agent, attorney, or escrow or title company) are finance charges 
only if the creditor: 
      (i)  Requires the particular services for which the consumer is charged; 
      (ii)  Requires the imposition of the charge; or 
      (iii)  Retains a portion of the third-party charge, to the extent of the portion retained. 
    (3)  Special rule; mortgage broker fees. Fees charged by a mortgage broker (including fees 
paid by the consumer directly to the broker or to the creditor for delivery to the broker) are finance 
charges even if the creditor does not require the consumer to use a mortgage broker and even if 
the creditor does not retain any portion of the charge. 
  (b)  Example of finance charge.  The finance charge includes the following types of charges, 
except for charges specifically excluded by paragraphs (c) through (e) of this section: 
{{10-31-96 p.6647}} 
    (1)  Interest, time price differential, and any amount payable under an add-on or discount 
system of additional charges. 
    (2)  Service, transaction, activity, and carrying charges, including any charge imposed on a 
checking or other transaction account to the extent that the charge exceeds the charge for a 
similar account without a credit feature. 
    (3)  Points, loan fees, assumption fees, finder's fees, and similar charges. 
    (4)  Appraisal, investigation, and credit report fees. 
    (5)  Premiums or other charges for any guarantee or insurance protecting the creditor against 
the consumer's default or other credit loss. 
    (6)  Charges imposed on a creditor by another person for purchasing or accepting a 
consumer's obligation, if the consumer is required to pay the charges in cash, as an addition to 
the obligation, or as a deduction from the proceeds of the obligation. 
    (7)  Premiums or other charges for credit life, accident, health, or loss-of-income insurance, 
written in connection with a credit transaction. 
    (8)  Premiums or other charges for insurance against loss of or damage to property, or against 
liability arising out of the ownership or use of property, written in connection with a credit 
transaction. 
    (9)  Discounts for the purpose of inducing payment by a means other than the use of credit. 
    (10)  Debt cancellation fees. Charges or premiums paid for debt cancellation coverage written 
in connection with a credit transaction, whether or not the debt cancellation coverage is insurance 
under applicable law. 
  (c)  Charges excluded from the finance charge.  The following charges are not finance charges: 
    (1)  Application fees charged to all applicants for credit, whether or not credit is actually 
extended. 
    (2)  Charges for actual unanticipated late payment, for exceeding a credit limit or for 
delinquency, default, or a similar occurrence. 
    (3)  Charges imposed by a financial institution for paying items that overdraw an account, 
unless the payment of such items and the imposition of the charge were previously agreed upon 
in writing. 
    (4)  Fees charged for participation in a credit plan, whether assessed on an annual or other 
periodic basis. 
    (5)  Seller's points. 
    (6)  Interest forfeited as a result of an interest reduction required by law on a time deposit used 
as security for an extension of credit. 
    (7)  Real-estate related fees. The following fees in a transaction secured by real property or in 
a residential mortgage transaction, if the fees are bona fide and reasonable in amount: 
      (i)  Fees for title examination, abstract of title, title insurance, property survey, and similar 
purposes. 
      (ii)  Fees for preparing loan-related documents, such as deeds, mortgages, and 
reconveyance or settlement documents. 
      (iii)  Notary, and credit report fees. 



      (iv)  Property appraisal fees or fees for inspections to assess the value or condition of the 
property if the service is performed prior to closing, including fees related to pest infestation or 
flood hazard determinations. 
      (v)  Amounts required to be paid into escrow or trustee accounts if the amounts would not 
otherwise be included in the finance charge. 
    (8)  Discounts offered to induce payment for a purchase by cash, check, or other means, as 
provided in § 167(b) of the act. 
  (d)  Insurance and debt cancellation coverage.  (1)  Voluntary credit. Premiums for credit life, 
accident, health, or loss-of-income insurance may be excluded from the finance charge if the 
following conditions are met: 
{{10-31-96 p.6648}} 
      (i)  The insurance coverage is not required by the creditor, and this fact is disclosed in writing. 
      (ii)  The premium for the initial term of insurance coverage is disclosed. If the term of 
insurance is less than the term of the transaction, the term of insurance also shall be disclosed. 
The premium may be disclosed on a unit-cost basis only in open-end credit transactions, closed-
end credit transactions by mail or telephone under § 226.17(g), and certain closed-end credit 
transactions involving an insurance plan that limits the total amount of indebtedness subject to 
coverage. 
      (iii)  The consumer signs or initials an affirmative written request for the insurance after 
receiving the disclosures specified in this paragraph. Any consumer in the transaction may sign or 
initial the request. 
    (2)  Premiums for insurance against loss of or damage to property, or against liability arising 
out of the ownership or use of property, 5 may be excluded from the finance charge if the 
following conditions are met: 
      (i)  The insurance coverage may be obtained from a person of the consumer's choice, 6 and 
this fact is disclosed. 
      (ii)  If the coverage is obtained from or through the creditor, the premium for the initial term of 
insurance coverage shall be disclosed. If the term of insurance is less than the term of the 
transaction, the term of insurance shall also be disclosed. The premium may be disclosed on a 
unit-cost basis only in open-end credit transactions, closed-end credit transactions by mail or 
telephone under § 226.17(g), and certain closed-end credit transactions involving an insurance 
plan that limits the total amount of indebtedness subject to coverage. 
    (3)  Voluntary debt cancellation fees. (i) Charges or premiums paid for debt cancellation 
coverage of the type specified in paragraph (d)(3)(ii) of this section may be excluded from the 
finance charge, whether or not the coverage is insurance, if the following conditions are met: 
        (A)  The debt cancellation agreement or coverage is not required by the creditor, and this 
fact is disclosed in writing; 
        (B)  The fee or premium for the initial term of coverage is disclosed. If the term of coverage 
is less than the term of the credit transaction, the term of coverage also shall be disclosed. The 
fee or premium may be disclosed on a unit-cost basis only in open-end credit transactions, 
closed-end credit transactions by mail or telephone under § 226.17(g), and certain closed-end 
credit transactions involving a debt cancellation agreement that limits the total amount of 
indebtedness subject to coverage; 
        (C)  The consumer signs or initials an affirmative written request for coverage after receiving 
the disclosures specified in this paragraph. Any consumer in the transaction may sign or initial the 
request. 
      (ii)  Paragraph (d)(3)(i) of this section applies to fees paid for debt cancellation coverage that 
provides for cancellation of all or part of the debtor's liability for amounts exceeding the value of 
the collateral securing the obligation, or in the event of the loss of life, health, or income or in case 
of accident. 
  (e)  Certain security interest charges.  If itemized and disclosed, the following charges may be 
excluded from the finance charge: 
    (1)  Taxes and fees prescribed by law that actually are or will be paid to public officials for 
determining the existence of or for perfecting, releasing, or satisfying a security interest. 
    (2)  The premium for insurance in lieu of perfecting a security interest to the extent that the 
premium does not exceed the fees described in paragraph (e)(1) of this section that otherwise 
would be payable. 
{{12-31-07 p.6648.01}} 
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    (3)  Taxes on security instruments. Any tax levied on security instruments or on documents 
evidencing indebtedness if the payment of such taxes is a requirement for recording the 
instrument securing the evidence of indebtedness. 
  (f)  Prohibited offsets.  Interest, dividends, or other income received or to be received by the 
consumer on deposits or investments shall not be deducted in computing the finance charge. 

[Codified to 12 C.F.R. § 226.4]


