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Dear Mr. Horne and other involved Assistant Attorneys General:

I have been following the Vasquez vs. Deutsche Bank National Trust
Company, as Trustee for Saxon Asset Securities Trust 2005-3,  (“DBNTC”) et al;,
No. CV 11-0091-CQ (Ariz. S. Ct. 2011), Certified Question from Bankruptcy Case,
In re Vasquez, 4:08-bk-15510-EWH (Bky. D. Ariz Tucson), because I am heavily
involved in litigation challenging securitized mortgage claims. I am easily the most
involved person in Tucson in this area and, as far as I can tell, the number of
Attorneys state-wide that handle these issues consistently can be counted on two
hands. I was going to file an Amicus myself, but I have been too busy to take this on. 
Luckily your office has taken this up and is on the right side of the law and of truth. 
To many people, including me, the opinion delivered by the Arizona Supreme Court
in this matter may be the most important decision it has ever made. The question is
no smaller than whether the Court will apply the rule of law and show itself to be
interested in virtue, or whether it will establish itself to be the puppet of the rich and



powerful.

I have read your Brief of Amicus Curiae State of Arizona, Constituting the
Opinion of the Arizona Attorney General, to the Arizona Supreme Court in the
Vasquez certified question, and in my opinion it is excellent. I have provided you with
a short memo in this letter, a good deal of which you provided in your Amicus Brief.
This letter is a little rough as I rushed through it, due to having a deadline myself
today.

There is only one critical thing left out of the amicus, and I implore you to bring
this to the Supreme Court’s attention.  This refers to the impact of Article 9 to the
transfer of security interests in real estate incident to the sale of promissory notes,
as brought home perfectly by the extremely timely March 29, 2011, Draft Report of
the Permanent Editorial Board on the UCC Rules Applicable to the Assignment of
Mortgage Notes and to the Ownership and Enforcement of Those Notes and the
Mortgages Securing Them (the “Report”), a copy of which is attached hereto.

The most important point to bring home with strength and clarity is that the
security interest in real estate represented by the deed of trust belongs to the 
OWNER OF THE LOAN, and only the owner. Being the Holder of the Note does
not carry the security interest with it. Article 9 of the UCC governs in cases involving
the sale of Notes [it is actually the debt or the Loan that is sold, while the Note is only
evidence of the debt] secured by real estate. These Article 9 provisions cannot be
avoided under any circumstances as it trumps all other law and agreements between
the parties. 

The Report makes it clear that OWNERSHIP OF THE NOTE AND LOAN is
required to have a security interest.  It specifically states that there is no security
interest unless the party purchased the Loan from the party that previously owned
it, and that this sale was made pursuant to a special writing that stated that the
purchase of the Note included the security interest in real estate represented by the
deed of trust. THERE IS A SPECIFIC PROVISION PERTAINING TO THE
RECORDING OF DOCUMENTS NECESSARY TO FORECLOSE IN NON-
JUDICIAL FORECLOSURE STATES.  The Claimant cannot record the necessary
documents, including the required affidavit, without perjury, unless it purchased the
loan and security interest from the party that owned it.  By the application of legal
reasoning, the Claimant seeking to foreclose must have evidence and a good faith
belief that it has knowledge fo the entire chain of ownership of the loan all the way
back to the loan Originator (“Lender” in the DOT). They must be able to provide the
information and their evidence to support their belief if challenged in a Court
proceeding.  These provisions are right on point and are determinative of the issues
before the Supreme Court in the certified question. 
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Recently, unexpected salvation came to the aid of borrowers that have been
arguing that ownership of the Loan is required to be secured by a deed of trust and
to have the right to enforce the security interest.  The “Permanent Editorial Board for
the Uniform Commercial Code, as explained in the Report. It explains the two
Articles of the UCC apply to the transfer, ownership, and enforcement of mortgage
notes, Article 3 and Article 9.  The Report explains the interaction of the two articles,
noting that the current version of Article 9 has been enacted in all 50 states. It hinted
that the Report was drafted because or “Recent economic developments have
brought to the forefront complex legal issues about the enforcement and collection
of mortgage debt.”  UCC Report p2.  What this statement really means is  that the
Wall Street Investment Banking Firms took over nearly the entire home lending
industry during the period from approximately between 2001 and 2008, and they
made a mess of the system.  The Report clarified many issues that have frustrated
Attorneys and Judges in recent years.  Enforcement of the law will make Wall Street
accountable to at least some degree for their excesses and crimes. 

The Report makes it clear that OWNERSHIP OF THE NOTE AND LOAN is
required to have a security interest.  It specifically states that there is no security
interest unless the party purchased the Loan from the party that previously owned
it, and that this sale was made pursuant to a special writing that stated that the
purchase of the Note included the security interest in real estate represented by the
deed of trust.

There is a specific provision pertaining to the recording of documents
necessary to foreclose in non-judicial foreclosure states.  ARS § 47-9607(b)(1),
governs the ability to hold a non-judicial foreclosure, and it precisely defines the
necessary documents to be recorded. The Claimant cannot record the necessary
affidavit, without perjury, unless it purchased the loan and security interest from the
party that owned it.  It cannot record the “security agreement,” without supreme
fabrication of documents, unless there was a real purchase contract with a separate
entity from whom it paid value for the purpose of purchasing the Loan and security
interest in the DOT.  And that other party had to be the party that owned the Loan
and security interest at the time of purchase. 

Of particular importance to the foreclose non-judicially is the “security
agreement” referred to in § 47-9607(b), governing the ability to hold a
non-judicial foreclosure. By following the definitions in the above cited provisions,
the “security agreement” is a writing between the seller and buyer that details that
there was in fact a sale of the Loan that included the DOT rights. Neither the Note
nor the DOT qualifies as this writing. There must be a separate and special writing.
Furthermore, in there must be an affidavit by the party seeking to foreclosure
non-judicially. In order to execute the Affidavit in § 47-9607(b)(2), Claimant must
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purchased the Loan for value from the party that owned it previously, pursuant to
47-9203(b). Both the “Security Agreement” and the Affidavit had to have been
recorded prior to posting the Notice of Trustee Sale. The required § 47-9607(b)
writings were not recorded. Therefore, Claimant has no right to foreclosure
non-judicially. See U.S. Natl. Bank Assn., Trustee, v. Ibanez, For ABFC 2005-0PT
1 Trust, ABFC Structured Asset Securities Pass-Through Certificates, Series
2005-0PT 1, No. SJC-10694, (Mass.S.Ct. 2011)(decided together with another
consolidated case, LaRace)(sometimes referred to herein as Ibanez).

In cases involving either negotiable or non-negotiable notes, Article 9 of the
UCC contains important rules governing how ownership of those notes may be
transferred, the effect of the transfer of ownership of the notes on the ownership of
the mortgages securing those notes, and the right of the transferee, under certain
circumstances, to record its interest in the mortgage in the applicable real estate
recording office.  This Report explains the application of the rules in both Article 3
and 9 to provide guidance in identifying the person who is entitled to enforce the
payment obligation of the maker of a mortgage note, and to whom the maker owes
that obligation; and determining who owns the rights represented by the note and
mortgage.

Provisions of the UCC Articles may be varied by agreement, as set forth in
UCC § 1-302, but not when the UCC so indicates (see, e.g., UCC § 9-602), and not
when the variation would disclaim obligations of good faith, diligence,
reasonableness, or care prescribed by the UCC, and not when the meaning of the
statute itself is varied by agreement.  Parties may not avoid the application of UCC
Article 9 to a transaction that falls within its scope and the UCC trumps common law. 
UCC Report, pg. 2-3, fn 7-8.  

UCC Article 9 contains the law of the case pertaining to the enforceability and
perfection of security interests in real estate in transactions involving the sale of
promissory notes secured by real estate. Pursuant to ARS § 47-9203(b)(UCC
9-203(b)), in order for Claimant as purchaser of the Note, regardless of whether it
is negotiable or non-negotiable, to obtain the security interest in the Property and the
right to enforce the security interest, three criteria must be met for the security
interest contained in the DOT to attach: 1) value must have been paid for the Note;
2) the party from whom Claimant purchased the Note must have had ownership
interests in the Loan and DOT rights; and 3) the party that sold the Note to Claimant
must have provided an authenticated writing that provided assurances that the
selling party owned the Note and DOT rights. See ARS §§ 47-9203(b)(3)(A)-(B).
When reading 47-9203(b), it is important to be familiar with the definitions and the
other applicable provisions of Article 9, as they must all be read together to
understand the purport. The terminology applicable in Article 9 is unusual. See
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particularly ARS §§ 47-9203; 47-9312; 47-9313; 47-9102(a)(7), (12), (28), (47), (55),
(60), (65), (71), (72); 47-9607; 47-9309; 47-9108; and 47-1204.

These Article 9 provisions harmonize without conflict with the remainder of
Arizona statutory and case law, with a few minor exceptions, in which Courts have
made mistakes.1  The security interest in real estate represented by the deed of trust
follows ownership of the loan.  The note is merely evidence of the debt, and though
holdership of the note ordinarily includes the right to enforce the note, it does not
include the security interest in real estate unless the holder of the note also owns the
loan.  Accordingly, the security interest follows holdership of the note AND
ownership of the loan and note, but it does not follow mere holdership of the note. 
The rationale behind negotiable instruments law codified in Article 3 of the UCC is
to facilitate the transfer of notes, but it has nothing to do with security interests.

Appellants contend that the note necessarily accompanies an
assignment of the mortgage. Actually, it is the converse that is true; the
mortgage is incident to the obligation which it secures and 'goes with
[ownership of] the note.' Hill v. Favour, 52 Ariz. 561, 568, 84 P.2d 575,
578 (1938). 

Eisele v. Kowal, 465 P.2d 605, 609 11 Ariz.App. 468 (Ariz. App., 1970).  The
often cited rule or law that the security interest follows the note needs clarification. 
The meaning of the rule is not that the security interest follows the “holdership”
status of the note.  It follows ownership of the loan, or the note, of which the note is
evidence. This principal is codified at ARS § 33-817. 

The transfer of any contract or contracts secured by a trust deed shall
operate as a transfer of the security for such contract or contracts.

The “contract” is the ownership of the Loan (debt owed by borrower-
homeowner). It the statute meant Holder of the Note, it would have used that
language.  

Assignments of security interests in deeds of trust  (“ADOT”) can only be
performed by the owner of the Loan (the “Real Beneficiary”) that is evidenced by the

1  See for example, Hogan v. Washington Mutual Bank, No. 1-CA-CV-10-0383
(Ariz.Civ.App. 2011); and a number of cases that entirely miss the real issue with statements
like, “Courts have repeatedly held that the show-me-the-note defense will not work.  “Show me
the Note defense” is a phrase that was created at foreclosure law seminars, as a means of
belittling cases in which homeowners have sought to challenge the validity of foreclosures. This
psychological trick has worked remarkably well in many cases in which Courts may not have
wanted to bother employing legal reasoning and applying it to the facts of the case. 
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note. Holdership status may give the apparent holder the right to enforce the Note,
but it does not by itself grant the right to enforce a security interest in real property 
Hill v. Favour, 52 Ariz. 561, 568-9, 84 P.2d 575 (1938), said that the Note is mere
evidence of the debt, and that the title to the mortgage,  

. . . passes to an assignee by assignment of the debt or obligation
secured by it . . . Where there is no written evidence of the debt or
obligation, the mortgage is evidence both of the debt and security for
its payment. Nevertheless the debt is the principal thing, and the title to
the mortgage must follow an assignment of it. Cornish v. Woolverton et 
al., 32 Mont. 456, 81 P. 4, 108 Am. St. Rep. 598.

Id. at 62 Ariz, citing First Nat. Bank of Saco v. Vagg, 65 Mont. 34, 212 P. 509,
510 (1922). See also, BAC Home Loans Servicing v. Zita, 2-09-bk-19154-SSC, Doc
233-1 Filed 01-25-11 (Bky D AZ 2011). This means that the security interest follows
ownership of the loan of which the Note is merely evidence. The security interest
does not extend to the “holder” of the Note, unless the holder is also the owner. 

Assignment of mortgage without ownership of the underlying debt evidenced
by the note is a mere nullity, or vice versa, is a mere nullity. See among others, Hill
v. Favour, 52 Ariz. 561, 568, 84 P.2d 575, 578 (1938); First Nat. Bank of Saco v.
Vagg, 65 Mont. 34, 212 P. 509, 510 (1922); Cornish v. Woolverton, 32 Mont. 456,
81 P. 4, 108 Am. St. Rep. 598; Jones on Mortgages (7th Ed.) 805, p. 274; 27 Cyc.
1286; Nagle v. Macy, 9 Cal. 426; Jackson v. Blodget, 5 Cow. (N.Y.) [202], 205;
Jackson v. Willard, 4 Johns. ((N.Y.) 41; Schleef v. Purdy, 107 Or. 71, 214 P. 137,
140; Carpenter v. Longan, 16 Wall. 271, 21 L. Ed. 313; Missouri Real Estate & Loan
Co v. Gibson, 282 Mo. 75, 220 S.W. 675; Webb v. Hoselton, 4 Neb. 308, 19 Am.
Rep. 638; Miller v. Berry, 19 S.D. 625, 104 N.W. 311.  And it is certain that any
action purported performed by a MERS agent is a mere nullity.  

The lienholder of record  generally remains in the name of the originator
(“Lender”) on the DOT years after it has transferred its interest.  And more often than
not, the company is out of business at the time an assignment of the DOT out of
their name is recorded, so as to make it appear as if it were properly assigned.  This
normally does not occur until foreclosure proceedings have begun. Recordings that
do not identify the true current beneficiary are in violation of A.R.S. §§ 33-404( C);
33-420( C), (E); 33-801(1); 33-802(B), and only the true beneficiary can appoint a
substitute trustee, so that any notice of trustee sale and trustee’s deed not
performed on behalf of and at the direction of the true beneficiary is fictitious and in
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truth creates a cloud upon title.2  

Please let me know if I can be of any assistance.  

it) yours, 

Ron Id Ry 

copy: 

Carolyn R. Matthews, Asst AZ Atty Gen 
Dena R. Epstein, Asst AZ Atty Gen 
Donnelly A. Dybus, Asst AZ Atty Gen 
Doug Rhoads 
Neil Garfield 
Wm McCaffrey 

RWR 
Enclosure 

2 The Ibanez and LaRace cases, were both begun because the purchasers at the trustee's 
sales, the claimed beneficiaries of each loan, did not have clear and marketable title and sought 
declaratory relief. The decisions on both cases were included in the landmark NJ Supreme Court 
opinion, US Bank NA, trustee for ABFC 2005-0PT 1 Trust vs. Ibanez (and a consolidated case), 
SJC- 10694 (NJ 1-7-2011). 
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