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A deed of trust in which the Mortgage Electronic Registration Systems, Inc. (MERS) is 
named as beneficiary requires special non-judicial foreclosure procedures. MERS was 
created to avoid the cost and delays caused by assignments of mortgages and deeds of 
trust. To avoid the need to prepare and record an assignment with the County 
Recorderʼs office, MERS holds title as nominee for the true mortgagee/beneficiary of the 
mortgage/deed of trust and as transfers occur, they are recorded on the MERS 
computer in a book entry systems similar to the transfer of stocks.

The MERS procedure for tracking the ownership of mortgages has a direct effect on the 
foreclosure process. On MERS loans, MERS is shown as the record beneficiary and 
therefore a MERS foreclosure is brought in the name of MERS. However, at the time of 
sale the true beneficiary is determined by MERS and the Trusteeʼs Deed Upon Sale is 
recorded in the name of that true beneficiary. There are no assignments, additional 
taxes or costs when foreclosing under the MERSʼ foreclosure procedures.

To achieve this result, the following non-judicial foreclosure guidelines are 
recommended:

    On MERS loans, MERS will show as the beneficiary of record. Foreclosures should 
be commenced in the name of MERS. To effectuate this process, MERS has allowed 
each servicer to choose a select number of its own employees to act as officers for 
MERS. Through this process, appropriate documents may be executed at the servicerʼs 
site on behalf of MERS by the same servicing employee that signs foreclosure 
documents for non-MERS loans.

    Until the time of sale, the foreclosure is handled in same manner as non-MERS 
foreclosures. At the time of sale, if the property reverts, the Trusteeʼs Deed Upon Sale 
will follow a different procedure. Since MERS acts as nominee for the true beneficiary, it 
is important that the Trustee's Deed Upon Sale be made in the name of the true 
beneficiary and not MERS. Your title company or MERS officer can easily determine the 
true beneficiary. Title companies have indicated that they will insure subsequent title 
when these procedures are followed.

    Normally, where the name of the grantee under the Trusteeʼs Deed Upon Sale is 
different than the name of the foreclosing entity, the Trusteeʼs Deed Upon Sale states 
that the "Grantee was not the foreclosing beneficiary." This designation triggers the 
imposition of transfer taxes on the sale. It is important to note that in a MERS 
foreclosure sale, even where the property reverts, the name of the grantee will be 
different than the name of the entity foreclosing. Nonetheless, the Trusteeʼs Deed Upon 
Sale should state that "The Grantee was the foreclosing beneficiary." This is because 



MERS merely holds title as nominee for the true beneficiary; it is the true beneficiary 
that has actually foreclosed and acquired title.

    Finally, should a bankruptcy be filed, servicers should use the same procedures they 
use for other investor loans. Motions for Relief from Stay should be brought by the real 
party in interest, namely "Mortgage Electronic Registration Systems, Inc. as record 
holder and nominee for the true beneficiary _________." On Proofs of Claim, both the 
servicer and Mortgage Electronic Registration Systems, Inc. should be jointly named. 
The address to be used is the servicerʼs address so that all trustee payments go directly 
to the servicer.


