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HIGHLIGHTS

Release 64 September 2008

Electronic Discovery
Ch. 2A, Discovery of Computer Records, has been updated for the latest cases and statutes relating to e-discovery.
Recent Judicial Decisions
This release updates California Deposition and Discovery Practice for recent legislation, rules of court, and case law.
For a more detailed summary of the most important changes incorporated into this edition, see below.

This release updates California Deposition and Discovery Practice, including significant new and expanded
coverage of important and emerging topics as well as updating for recent significant judicial decisions. Significant
changes incorporated into this edition include:

E-Discovery. Ch. 2A, Discovery of Computer Records, has been updated throughout to include coverage of the
latest cases and statutes addressing electronic discovery. The chapter includes discussion of the new Federal Rules of
Civil Procedure governing electronically stored evidence, and the proposed California statutes and rules. Also included
is discussion of the particular problems presented by e-discovery with respect to preservation and production or
spoliation of evidence, privacy and privilege, and inadvertent disclosure.

Deliberative Process Privilege. Ch. 20, Scope of Discovery, now includes expanded discussion of the limitations
on discovery of legislator's motivations or mental processes. In San Joaquin County Local Agency Formation
Commission v. Superior Court (2008) 162 Cal. App. 4th 159, an action brought by a real party in interest irrigation
district to challenge a local agency formation commission's denial of district's application to provide retail electric
service, the deliberative process privilege protected from discovery the commissioners' reasoning process and the
evidence they relied on in rejecting district's application. In Sutter's Place Inc. v. Superior Court (2008) 161 Cal. App.
4th 1370, documents relating to legislators' mental processes or reasons for enacting ordinance that imposed limits on
operation of card rooms were irrelevant and not discoverable, because discovery would violate the ''mental processes
principle.'' See § 20.53[1][a].

SVPA Proceeding. In People v. Dixon (2007) 148 Cal. App. 4th 414, the court held that a civil commitment
proceeding under SVPA requires application of civil discovery rules. People v. Dixon (2007) 148 Cal. App. 4th 414,
443, 56 Cal. Rptr. 3d 33. See Ch. 1, Overview of California Discovery, § 1.01[3][c].
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Precertification Discovery of Identity of Class Members. In Cash Call, Inc. v. Superior Court (2008) 159 Cal.
App. 4th 273, the court, addressing an issue of first impression, held that an original plaintiff who lacked standing in a
Code Civ. Proc. § 382 class action should be allowed to obtain precertification discovery of the identities of potential
plaintiffs with standing, subject to a balancing test weighing the danger of potential abuses against the rights of the
parties. See Ch. 30, Right to Privacy, § 30.02[2].

Opt-in Notice. In Puerto v. Superior Court (2008) 158 Cal. App. 4th 1242, the opt-in notice, requiring class action
petitioners to obtain non-party potential witnesses' affirmative consent to disclosure of their addresses and phone
numbers, exceeded the protections necessary to safeguard the witnesses' privacy interests. See Ch. 30, Right to Privacy,
§ 30.02[2].

Fees to Nonnoticing Party for Deposition Transcript. In Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162
Cal. App. 4th 1014, the court ruled that the trial court in a pending action has the authority to require a deposition
reporter to provide a copy of a transcript to a nonnoticing party for a reasonable fee; in the event of a dispute, the trial
court may determine the amount of the reasonable fee. See Ch. 50, Depositions in General, § 50.41[1] and Ch. 51,
Oral Depositions, § 51.81[3].
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DIVISION I CIVIL DISCOVERY IN GENERAL
CHAPTER 1 Overview of California Civil Discovery

1-1 California Deposition and Discovery Practice 1.syn

§ 1.syn Synopsis to Chapter 1: Overview of California Civil Discovery

§ 1.01 California Civil Discovery Act

[1] Adoption and Effective Date

[2] Definitions

[3] Application of Discovery Act

[a] Civil Actions and Proceedings Generally

[b] Limited Civil Cases

[c] Particular Proceedings

[i] Enforcement of Money Judgments

[ii] Judicial Arbitration Proceedings

[iii] Sexually Violent Predators Act

[iv] Competency Determination under Penal Code § 1367 et seq.

[v] Other Proceedings

[d] Discovery Outside California When Action Pending in State

[e] Discovery in California When Action Pending Outside State

[f] Before Action Filed and Pending Appeal

[g] Criminal Proceedings

[4] Structure and Operation
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[a] Scope of Discovery

[b] Modification of Discovery Procedures by Parties

[c] Sanctions for Discovery Misuses

[i] Generally

[ii] Violation of ''Meet and Confer'' Requirements

[d] Time Limits on Discovery

[e] Discovery Methods

[f] Discovery Act Does Not Preclude Lawful Informal Investigation

[g] Discovery Act Does Preclude Illegal ''Self-Help''

§ 1.02 Purpose and Function of Discovery

§ 1.03 Rules of Interpretation

[1] Construction of Discovery Act

[a] Rule of Liberal Construction

[b] Effect of Federal Rules of Civil Procedure

[2] Exercise of Judicial Discretion

[a] General Rules

[b] Manner in Which Discretion Should Be Exercised

[c] Opportunities for Exercise of Discretion Under Discovery Act

§ 1.04 Discovery at Pleading Stage

[1] When Participation in Discovery Constitutes General Appearance

[2] Discovery of Matters Admitted in Pleadings

[3] Amendment of Pleadings

[a] Generally

[b] Discovery Impermissible When Unrelated to Claim for Relief

[c] Discovery in Aid of Cause of Action
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[i] When Discovery Is Impermissible

[ii] When Discovery Is Permissible

[4] Postponement of Discovery Pending Ruling on Sufficiency of Pleadings

[5] Reliance by Court on Discovery in Ruling on Demurrer

§ 1.05 Discovery in Motion Practice

[1] Discovery of Matters Relevant to Motions in Action

[2] Motion for Summary Judgment

[a] Generally

[b] Effect of Deemed Admission

[3] Other Motions

[a] Motion to Dismiss for Improper Venue

[b] Motion to Dismiss for Want of Prosecution

[c] Motion to Modify Judgment

§ 1.06 Discovery After Judgment

[1] Ordered Discovery Serves No Purpose

[2] Existing Protective Order
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Scope

SCOPE

This chapter provides an overview of civil discovery in California. Thus, it reviews (1) general discovery principles,
including the purposes and functions of discovery, (2) the structure of the California Civil Discovery Act (Code of Civil
Procedure Sections 2016.010-2036.050), (3) rules of interpretation, and (4) the practical applications of discovery at the
pleading stage and in motion practice. The overview of the Discovery Act is designed to provide the reader with a brief
guide to the structure of this set.

For discussion of the relationships between the different discovery methods in making a discovery plan, see Chapter 2.
For a discussion of general procedures applicable to all discovery motions, see Chapter 8.
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DIVISION I CIVIL DISCOVERY IN GENERAL
CHAPTER 1 Overview of California Civil Discovery

1-1 California Deposition and Discovery Practice § 1.01

§ 1.01 California Civil Discovery Act

[1] Adoption and Effective Date

Civil discovery is governed by the California Civil Discovery Act, which revised, recast, and renumbered the provisions
of the California Civil Discovery Act of 1986 (former Code Civ. Proc. §§ 2016-2036) without making substantive
changes. The 1986 Act had repealed and replaced the Discovery Act of 1956 (former Code Civ. Proc. §§ 2016-2036.5)
and related provisions governing the exchange of expert witness lists (former Code Civ. Proc. §§ 2037-2037.9).n1 The
current Act is set out in Code of Civil Procedure Sections 2016.010-2036.050.n2

The operative date of the current Act was July 1, 2005.n3

The Act may be cited as the Civil Discovery Act.n4

For the complete text of the Discovery Act, along with the text of pertinent Evidence Code provisions, see Appendix A
in Volume 3.

[2] Definitions

As used in the California Civil Discovery Act, ''action'' means a civil action and a special proceeding of a civil nature
pursuant to Code of Civil Procedure Section 1063 et seq. (special proceedings).n5 The term ''court'' means the trial court
in which the action is pending, unless otherwise specified.n6 The terms ''document'' and ''writing'' mean a writing as
defined in Evidence Code Section 250.n7

[3] Application of Discovery Act

[a] Civil Actions and Proceedings Generally

In view of the definition of ''action,''n8 discovery under the Civil Discovery Act is available in special civil proceedings
as well as in civil actions. Counsel should consult the provisions governing a particular special proceeding to determine
if they modify, in the context of that proceeding, the application of Code of Civil Procedure Section 2016.010 et seq.n9
A pending action or proceeding is required to invoke the relief available under the Discovery Act.n10 Thus, once a
judgment is final, and is not appealed, the Discovery Act is not applicable to assist a party in deciding whether or not to
institute proceedings to enforce that judgment.n11

[b] Limited Civil Cases
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Code of Civil Procedure Section 2016.010 et seq. applies to limited civil cases only to the extent provided in Code of
Civil Procedure Sections 94 and 95.n12 Limited civil cases are those cases involving a limited amount in controversy,
formerly in the jurisdiction of the municipal courts and now within the jurisdiction of the unified superior courts.n13
For more detailed discussion of the restrictions imposed on the extent of discovery in limited civil cases, see Chapter 5.

[c] Particular Proceedings

[i] Enforcement of Money Judgments

Code ofCivil Procedure Section 2016.010 et seq. applies to discovery in aid of enforcement of a money judgment only
to the extent provided in Code of Civil Procedure Sections 708.010-708.020 (written interrogatories to judgment
debtor).n14 For further discussion of Code of Civil Procedure Section 708.010 et seq., see California Forms of
Pleading and Practice, Ch. 254, Executions and Enforcement of Judgments (Matthew Bender).

[ii] Judicial Arbitration Proceedings

Parties to judicial arbitration under Code of Civil Procedure Section 1141.10 et seq. are entitled to obtain discovery in
accordance with the Discovery Act, except that all discovery must be completed no later than 15 days before the date set
for the arbitration, absent an order extending the time.n15 Other modifications of the general discovery provisions
include, for example, a prohibition of discovery after an arbitration award, absent a stipulation or court order to the
contrary.n16 In any judicial arbitration proceeding, no party may require the production of evidence specified in Civil
Code Section 3295(a) (regarding a claim for punitive damages) at the arbitration, unless the court enters an order
permitting pretrial discovery of that evidence in accordance with Civil Code Section 3295(c).n17 For further discussion
of the rules and procedures for discovery in judicial arbitration proceedings, see Chapter 4, § 4.02[3], and California
Forms of Pleading and Practice, Ch. 36, Judicial Arbitration (Matthew Bender).

[iii] Sexually Violent Predators Act

The Third and Sixth Appellate Districts have held that the Discovery Act applies to proceedings under the Sexually
Violent Predators Act (SVPA) (Welf. & Inst. Code § 6600 et seq.). The Third Appellate District court panel held the
trial court abused its discretion by denying a motion to compel exchange of expert witness information based on its
erroneous conclusion that the civil discovery procedures did not apply.n18 The Sixth Appellate District court agreed
that the Civil Discovery Act (Code Civ. Proc. § 2016.010 et seq.) applies to proceedings under the SVPA, including the
right to notice depositions. However, the court noted that the right to discovery in SVPA proceedings is also subject to
those provisions of the Civil Discovery Act that expressly authorize the trial court to manage discovery and to prevent
misuse of discovery procedures. Accordingly, in managing discovery in SVPA proceedings, the trial court must keep in
mind both the narrow scope of permissible discovery and the need for expeditious adjudication. The scope of discovery
in SVPA proceedings is circumscribed by the two narrow issues presented at trial: (1) whether the person sought to be
committed has been convicted of a sexually violent offense against two or more victims, and (2) whether the person has
a diagnosed mental disorder that makes the person a danger to the health and safety of others in that it is likely that he or
she will engage in sexually violent criminal behavior.n19

However, the Fourth Appellate District, Division Three, held, as a matter of first impression, that requests for
admissions may not be propounded in SVPA proceedings because their use would eviscerate the SVPA's requirement
that the state prove its case beyond a reasonable doubt and, when the case is tried to a jury, obtain a unanimous verdict
before a person may be committed. To relieve the state of this burden would deprive a person of his or her due process
rights.n19.1 The Fourth Appellate District, Division Two, held that as a special proceeding of a civil nature, a civil
commitment proceeding under the SVPA requires application of the civil discovery rules.n19.2 However, the court did
not address whether all of the specific procedures afforded under the Civil Discovery Act apply to SVPA proceedings,
noting Division Three's holding that, in SVPA proceedings, the use of requests for admission under Code of Civil
Procedure Section 2019.010(e) would violate defendant's due process rights.n19.3
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[iv] Competency Determination under Penal Code § 1367 et seq.

The First Appellate District has held that the Discovery Act applies to competency hearings under Penal Code Section
1369.n20 The appellate court ruled the trial court may order a criminal defendant to submit to a mental examination by
an expert designated by the prosecution in order to evaluate mental competence under Penal Code Section 1369, but the
order must comply with the Discovery Act, specifying the time, place, manner, conditions, scope and nature of the
examination, and the identity and specialty of persons performing the examination, in accordance with Code of Civil
Procedure Section 2032.310.n21

[v] Other Proceedings

Code of Civil Procedure Section 2016.010 et seq. applies to discovery in probate proceedings, except as otherwise
provided by the Probate Code or by the rules adopted by the Judicial Council.n22 They apply in uninsured motorist
proceedings as provided for and limited by Insurance Code Section 11580.2(f), and in a formal State Bar proceeding as
adopted or limited by the Rules of Procedure of the State Bar of California, such as Rule 300 et seq.n23

Depositions are available under certain circumstances in proceedings before the Workers' Compensation Appeals
Board.n24 Discovery procedures, except those provided for by Code of Civil Procedure Section 2030.010 et seq.
(interrogatories), may be authorized to apply if deemed appropriate in proceedings by the New Motor Vehicle
Board.n25

Family law litigants are entitled to all the discovery provided by the Civil Discovery Act (Code of Civil Procedure
Section 2016.010 et seq.).n26 For example, Family Code Section 3666 specifically makes the usual practices of civil
discovery applicable to the enforcement of expedited family law discovery.n27 The family court, like any other court
presiding over a civil proceeding, also has discretion to limit discovery.n28

[d] Discovery Outside California When Action Pending in State

The Discovery Act provides for obtaining discovery by taking an oral or written deposition in another state of the
United States, in a territory or an insular possession subject to its jurisdiction,n29 or in a foreign nation, when the action
is pending in California. For further discussion of conducting discovery outside California, see Chapter 6, Discovery
Outside California.

[e] Discovery in California When Action Pending Outside State

The Discovery Act provides procedures for taking the oral or written deposition of a natural person in California for an
action pending in another state, territory, or district of the United States, or in a foreign nation.n30 For further
discussion of obtaining discovery in California for an action pending outside the state, see Chapter 51, Oral
Depositions, § 51.03.

[f] Before Action Filed and Pending Appeal

As provided in Code of Civil Procedure Sections 2035.010-2036.050, specified portions of the Act apply to discovery
proceedings before an action has been filed and pending appeal.n31 For a discussion of discovery in these situations,
see Chapter 65, Perpetuation of Testimony and Preservation of Evidence.

[g] Criminal Proceedings

By its terms, the Act does not apply in criminal proceedings.n32 However, some limitations on the scope of civil
discovery, particularly privilege and work product protection, may apply in criminal discovery proceedings.n33 Note
that the mere characterization of damages as a ''penalty'' does not, without the other incidents of a criminal proceeding,
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convert a civil proceeding into a criminal proceeding.n34 For a discussion of these and other aspects of criminal
discovery, see California Criminal Defense Practice, Ch. 70, Discovery and Investigation (Matthew Bender).

[4] Structure and Operation

[a] Scope of Discovery

The scope of discovery under the Discovery Act is governed by Code of Civil Procedure Sections 2017.010-2017.740.
The scope of discovery is generally defined in terms of the relevance of the material sought to be discovered to the
subject matter of the pending action or motion.n35 Information is discoverable under the discovery statutes if it is
unprivileged and is either relevant to the subject matter of the action or reasonably calculated to reveal admissible
evidence.n36 The scope specifically includes discovery of the existence and extent of liability insurance coveragen37
and specifically excludes discovery of privileged matter.n38 The scope is further limited by work product
protections,n39 and the availability of protective orders to limit the scope of discovery.n40

For further discussion of the scope of discovery, see Chapter 20. For a discussion of privileged matters, see Chapters
21-27 and 29-32. For a discussion of attorney work product protection, see Chapter 28.

[b] Modification of Discovery Procedures by Parties

Under the Discovery Act, the parties may stipulate to modify the Act's procedures governing all discovery methods and
may specifically stipulate to vary the time, place, manner, and use of depositions,n41 and to the use of technology in
conducting discovery.n42 The stipulations are not subject to court approval, although the trial court has the power to
prohibit or veto any otherwise permissible stipulation.n43 This stipulation procedure expands on its counterpart in
Federal Rules of Civil Procedure, Rule 29.n44 For further discussion of the regulation of discovery methods, see
Chapter 41.

[c] Sanctions for Discovery Misuses

[i] Generally

Those sections of the Discovery Act that address specific discovery methods each contain their own provisions for the
imposition of sanctions for specified proscribed behavior.n45 These sanctions, and the procedure governing their
imposition, are described in a general provision of the Act, applicable to all discovery methods.n46 This general
sanctions provision also contains an illustrative, but not exhaustive, list of conduct constituting misuses of the discovery
process.n47 The list underscores the importance of conducting discovery in a manner that does not misuse the methods
provided to achieve its goals.n48

For a discussion of sanctions for discovery misuses, see Chapter 42.

[ii] Violation of ''Meet and Confer'' Requirements

The requirement that parties make a reasonable and good-faith attempt at informal resolutions of issues presented on
motion is included throughout the sections governing specific discovery methods. Under this so-called ''meet and
confer'' requirement, a motion to compel or limit discovery must be accompanied by a declaration stating facts showing
a reasonable and good-faith attempt at an informal resolution of any issue presented by the motion.n49 Furthermore, the
court must impose a monetary sanction under Code of Civil Procedure Section 2023.020 against any party, person, or
attorney who unsuccessfully makes or opposes one of these motions, unless it finds that the one subject to the sanction
acted with substantial justification or that other circumstances make the imposition of the sanction unjust.n50

Compliance with meet and confer requirements may involve stipulations to resolve discovery disputes made by a party's

Page 17
1-1 California Deposition and Discovery Practice § 1.01



attorney without the party's express knowledge or consent. So long as an attorney does not abdicate a substantial right of
his or her client contrary to express instructions, such a stipulation is within the attorney's authority.n51 Further, when a
stipulation provides that it be approved and enforced by a court order, an order may be issued without subjecting the
discovery commitments contained in the stipulation to judicial scrutiny.n52

For further discussion of the meet and confer requirement, see Chapter 42. For discussion of this requirement in the
context of a particular discovery method, see the chapter governing method in question.n53

[d] Time Limits on Discovery

The Discovery Act provides time limits for completing discovery proceedings or hearing discovery motions, including
discovery relating to expert witnesses, and provides for the extension or reopening of discovery.n54 These time limits
are expressly inapplicable to forcible entry and detainer proceedings under Code of Civil Procedure Sections
1159-1179a, and eminent domain proceedings under Code of Civil Procedure Sections 1230.010-1273.050,n55 and are
limited in cases ordered to judicial arbitration under Code of Civil Procedure Sections 1141.10-1141.31.n56

For a discussion of time limits on discovery, see Chapter 3.

[e] Discovery Methods

The Discovery Act authorizes six methods of discovery, which are listed in Code of Civil Procedure Section 2019.010.
Except to the degree that each discovery method is subject to the general provisions of the Act,n57 provisions
governing a particular method of discovery are self-contained within a section, or a range of sections, of the Act.n58

Note that courts are without power to expand the methods of civil discovery beyond those authorized by statute.n59
This principle has been construed to mean that, in the area of civil discovery, the judiciary has no power to create or
sanction types or methods of discovery not based on a reasonable interpretation of statutory provisions.n60

For a discussion of discovery methods in general, see Chapter 40. For a discussion of specific discovery methods, see
Chapters 50-53 (depositions), 60 (interrogatories), 61 (inspection of documents, things, and places), 62 (physical and
mental examinations), 63 (requests for admission), and 64 (exchange of expert trial witness information).

[f] Discovery Act Does Not Preclude Lawful Informal Investigation

Informal discovery techniques, such as interviews and investigations, remain a viable and often important alternative or
adjunct to formal discovery under the Act.n61

For example, one court has held that there is nothing in the Discovery Act to prevent a party from conducting a
unilateral investigation without resort to any statutory discovery device, provided that the investigation is otherwise
lawful. In that case, a plaintiff's expert in a slip-and-fall case successfully conducted tests on the floor of defendant
store, when the store was open to the public during business hours, without recourse to a formal demand to inspect the
premises under Code of Civil Procedure Section 2031.010 et seq.n62

Similarly, a plaintiff in an action against a public agency may, either directly or indirectly through a representative such
as his or her counsel, file a request under the Public Records Act (Gov. Code § 6250 et seq.) to obtain public records for
use in the plaintiff's civil action. The requested documents must be produced unless one of the statutory exemptions set
forth in the Public Records Act applies or the documents are otherwise privileged.n63 For further discussion of the
Public Records Act and its procedures and exemptions, see Chapter 20, Scope of Discovery, Subpart 2, ''Discovery of
Public Records,'' § 20.51 et seq.
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Informal discovery using online sources may be particularly useful in finding and investigating corporate and business
records and filings. For further discussion of these options, see Matthew Bender(R) Practice Guide: California Civil
Discovery, Ch. 5, Discovery of Electronic Information . For discussion of electronic discovery (''e-discovery''), see Ch.
2A, Discovery of Computer Records.

[g] Discovery Act Does Preclude Illegal ''Self-Help''

The fact that counsel can still conduct much pretrial preparation and discovery without judicial assistance does not
mean parties to litigation can operate outside the applicable parameters of the Discovery Act or may violate other laws
or common law strictures in their zeal to pursue litigation.n64 Any ''self-help'' discovery that violates ownership or
privacy interests, or that is unjustified by any exception to the jurisdiction of the courts to administer the orderly
resolution of disputes, is not permitted. For example, any litigant or potential litigant who, acting outside the legal
process, converts, interdicts, or otherwise purloins documents in the pursuit of litigation does so without the general
protections afforded by the laws of discovery. That litigant risks being found to have violated protected rights.n65 Thus,
self-help evidence gathering by employees for use in contemplated litigation against their soon-to-be former employer,
through the unauthorized removal of confidential personnel documents from the employer's offices, was wrong.
Discovery in the litigation context presupposes ownership of documents will remain with whomever holds title, while
allowing access to the trier of fact, and litigants, in specifically delineated legal proceedings.n66

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawGovernmental InformationFreedom of InformationDisclosure RequirementsRecord RequestsCivil
ProcedureJurisdictionSubject Matter JurisdictionAmount in ControversyCivil ProcedureDiscoveryGeneral
OverviewCivil ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryDisclosuresMotions to
CompelCivil ProcedureDiscoveryDisclosuresSanctionsCivil ProcedureDiscoveryMethodsAdmissionsGeneral
OverviewCivil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical ExaminationsCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMethodsStipulationsCivil
ProcedureDiscoveryPrivileged MattersGeneral OverviewCivil ProcedureAlternative Dispute
ResolutionArbitrationsGeneral OverviewCivil ProcedureJudgmentsEntry of JudgmentsEnforcement &
ExecutionGeneral OverviewCivil ProcedureJudgmentsEntry of JudgmentsEnforcement & ExecutionDiscovery of
AssetsCriminal Law & ProcedureCriminal OffensesVehicular CrimesLicense ViolationsInvalid Insurance &
RegistrationCriminal Law & ProcedurePretrial Motions & ProceduresCompetency to Stand TrialEvidenceDocumentary
EvidenceWritingsGeneral OverviewWorkers' Compensation & SSDIAdministrative ProceedingsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See 1986 Stats. ch. 1334, § 1, ch. 1336, § 3.

(n2)Footnote 2. See 2004 Stats. ch 182, § 23.

(n3)Footnote 3. 2004 Stats. ch. 182, § 64.

(n4)Footnote 4. Code Civ. Proc. § 2016.010.

(n5)Footnote 5. Code Civ. Proc. § 2016.020(a).

(n6)Footnote 6. Code Civ. Proc. § 2016.020(b).

(n7)Footnote 7. Code Civ. Proc. § 2016.020(c). See also Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343,
1347, 249 Cal. Rptr. 419 (''writing'' includes videotapes).
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(n8)Footnote 8. See Code Civ. Proc. § 2016.020(a) and 1.01[4].

(n9)Footnote 9. See, e.g., discussion in 1.01[5][c].

(n10)Footnote 10. Dep't of Fair Employment and Housing v. Superior Court (1990) 225 Cal. App. 3d 728, 732,
275 Cal. Rptr. 156 .

(n11)Footnote 11. Dep't of Fair Employment and Housing v. Superior Court (1990) 225 Cal. App. 3d 728,
730-732, 275 Cal. Rptr. 156 (Department was not permitted to compel discovery in form of interrogatories and demand
for inspection of documents in order to decide whether to initiate proceedings against party who refused to pay
adjudged penalty).

(n12)Footnote 12. See Code Civ. Proc. § 94.

(n13)Footnote 13. See Code Civ. Proc. §§ 85, 86; see also California Forms of Pleading and Practice, Ch. 345A,
Limited Civil Cases (Matthew Bender).

(n14)Footnote 14. Code Civ. Proc. § 2016.070.

(n15)Footnote 15. Cal. Rules of Ct., Rule 1612.

(n16)Footnote 16. See Code Civ. Proc. § 1141.24; but see McMillan v. Superior Court (1983) 146 Cal. App. 3d
1014, 1018, 194 Cal. Rptr. 670 (Code Civ. Proc. § 1141.24 is not applicable when plaintiff has requested expedited
arbitration); see also Roe v. Superior Court (1990) 224 Cal. App. 3d 642, 645-647, 273 Cal. Rptr. 745 (discovery
permissible after arbitration proceedings have been completely vacated).

(n17)Footnote 17. Code Civ. Proc. § 1141.19.5.

(n18)Footnote 18. Leake v. Superior Court (2001) 87 Cal. App. 4th 675, 682, 104 Cal. Rptr. 2d 767 , overruled
on other grounds, People v. Yartz (2005) 37 Cal. 4th 529, 537, 36 Cal. Rptr. 3d 328, 123 P.3d 604 .

(n19)Footnote 19. People v. Superior Court (Cheek) (2001) 94 Cal. App. 4th 980, 987-991, 114 Cal. Rptr. 2d 760
.

(n20)Footnote 19.1. Murillo v. Superior Court (2006) 143 Cal. App. 4th 730, 739-740, 49 Cal. Rptr. 3d 511 .

(n21)Footnote 19.2. People v. Dixon (2007) 148 Cal. App. 4th 414, 443, 56 Cal. Rptr. 3d 33 .

(n22)Footnote 19.3. People v. Dixon (2007) 148 Cal. App. 4th 414, 442 n.2, 56 Cal. Rptr. 3d 33 ; see Murillo v.
Superior Court (2006) 143 Cal. App. 4th 730, 740, 49 Cal. Rptr. 3d 511 .

(n23)Footnote 20. Baqleh v. Superior Court (People) (2002) 100 Cal. App. 4th 478, 491, 122 Cal Rptr. 2d 673 ;
see Penal Code § 1367 et seq. (mentally incompetent immune from trial or punishment; determination of competency).

(n24)Footnote 21. Baqleh v. Superior Court (People) (2002) 100 Cal. App. 4th 478, 505-506, 122 Cal Rptr. 2d
673 .

(n25)Footnote 22. Prob. Code § 1000.

(n26)Footnote 23. Cal. State Bar, Rules of Procedure, Rule 315; see California Forms of Pleading and Practice,
Ch. 70, Attorney Admission and Discipline (Matthew Bender).

(n27)Footnote 24. See Lab. Code § 5710.
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(n28)Footnote 25. Veh. Code §§ 3050.1, 3050.2.

(n29)Footnote 26. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 711, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n30)Footnote 27. Fam. Code § 3666; see In re Marriage of Loh (2002) 93 Cal. App. 4th 325, 327, 330-331, 112
Cal. Rptr. 2d 893 (reversing child support order based on ''lifestyle'' evidence consisting of photos of ex-spouse at his
girlfriend's home and with different cars, because that type of evidence ''is not a cheap substitute for proper discovery of
income reported on tax returns,'' when ex-wife made no motions to compel production of those documents). Fam. Code
§ 3666 provides that discovery before beginning modification or termination proceedings for support orders may be
enforced in the manner specified in Code Civ. Proc. §§ 1991 (disobedience to subpoenas may be punished by
contempt), 1991.1 (witness disobedience to deposition subpoena may be punished by contempt), 1991.2 (Code Civ.
Proc. § 2034 is applicable to enforcement proceedings under Code Civ. Proc. § 1991), 1992 (witnesses can be fined and
liable for disobedience to subpoenas), and 1993 (arrest warrants may be issued to compel witness attendance) and in
Code Civ. Proc. § 2016.010 et seq., and any other statutes applicable to the enforcement of procedures for discovery.

(n31)Footnote 28. See, e.g., In re Marriage of Hixson (2003) 111 Cal. App. 4th 1116, 1121, 4 Cal. Rptr. 3d 483
(family court did not abuse its discretion in preventing unnecessary discovery with respect to parties' stock).

(n32)Footnote 29. See Code Civ. Proc. §§ 2026.010(a), 2028.010.

(n33)Footnote 30. See Code Civ. Proc. § 2029.010.

(n34)Footnote 31. See Code Civ. Proc. §§ 2035.010-2035.060 (discovery before action filed), 2036.010-2036.050
(discovery pending appeal).

(n35)Footnote 32. See Code Civ. Proc. § 2016.020(a).

(n36)Footnote 33. See, e.g., People v. Collie (1981) 30 Cal. 3d 43, 177 Cal. Rptr. 458, 634 P.2d 534 (application
of work-product doctrine).

(n37)Footnote 34. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 1000, 126 Cal. Rptr. 297 .

(n38)Footnote 35. See Code Civ. Proc. § 2017.010. But see Code Civ. Proc. § 2032.020(a) (scope of discovery in
physical and mental examination limited to when physical or mental condition of examinee is in controversy in the
action).

(n39)Footnote 36. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 711, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n40)Footnote 37. See Code Civ. Proc. § 2017.210.

(n41)Footnote 38. See Code Civ. Proc. § 2017.010.

(n42)Footnote 39. See Code Civ. Proc. §§ 2018.010-2018.080.

(n43)Footnote 40. See Code Civ. Proc. § 2017.020; Raymond Handling Concepts Corp. v. Superior Court (1995)
39 Cal. App. 4th 584, 588-590, 45 Cal. Rptr. 2d 885 .

(n44)Footnote 41. See Code Civ. Proc. § 2016.030.

(n45)Footnote 42. See Code Civ. Proc. § 2017.730.

(n46)Footnote 43. See Code Civ. Proc. § 2016.030; see also Rep.'s Notes to Proposed Cal. Civ. Discovery Act of
1986, Note to § 2021.
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(n47)Footnote 44. See Fed. Rules Civ. Proc., Rule 29; see also discussion of Federal Rules in Chapter 7.

(n48)Footnote 45. See, e.g., Code Civ. Proc. §§ 2025.450, 2025.480, 2030.290, 2030.300, 2031.290, 2031.300.

(n49)Footnote 46. See Code Civ. Proc. § 2023.030.

(n50)Footnote 47. See Code Civ. Proc. § 2023.010.

(n51)Footnote 48. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2023.

(n52)Footnote 49. See, e.g., Code Civ. Proc. §§ 2017.020, 2017.220, 2019.030(a)(2), 2024.050, 2025.410,
2025.420, 2025.480, 2028.040(b), 2030.090, 2030.300, 2030.310, 2031.050, 2031.300, 2032.250, 2032.620, 2032.650,
2033.080, 2033.290, 2034.250, 2034.470, 2034.610, 2034.710; see also Code Civ. Proc. §§ 2023.010(i) and 2023.020
(failure to meet and confer defined as misuse of discovery process).

(n53)Footnote 50. See, e.g., Code Civ. Proc. §§ 2017.020, 2017.220, 2019.030, 2024.050, 2025.410, 2025.420,
2025.470, 2025.480, 2028.040, 2028.050, 2030.090, 2030.300, 2030.310, 2031.050, 2031.300, 2032.250, 2032.610,
2032.650, 2033.080, 2033.290, 2034.470, 2034.630, 2034.730.

(n54)Footnote 51. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 115-116, 260 Cal. Rptr. 369 , cert. denied,
108 L. Ed. 2d 941 (1990) (attorneys may exercise their best discretion in protecting their clients' rights and achieving
their clients' fundamental goals).

(n55)Footnote 52. See Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 116-117, 260 Cal. Rptr. 369 , cert. denied,
108 L. Ed. 2d 941 (1990) (affirming, under egregious facts of case, ''death knell'' sanctions and entry of summary
judgment based in part on party's willful violation of order enforcing stipulation).

(n56)Footnote 53. See Chs. 51-64.

(n57)Footnote 54. See Code Civ. Proc. §§ 2024.010-2024.060.

(n58)Footnote 55. See Code Civ. Proc. § 2024.040(b). In unlawful detainer proceedings, discovery must be
completed on or before the fifth day before the date set for trial except as provided in Code Civ. Proc. §§ 2024.050 and
2024.060.

(n59)Footnote 56. See Code Civ. Proc. § 2024.040(a).

(n60)Footnote 57. See Code Civ. Proc. §§ 2016.010-2024.060.

(n61)Footnote 58. See Code Civ. Proc. §§ 2025.010-2029.010 (oral and written depositions), 2030.010-2030.410
(written interrogatories), 2031.010-2031.510 (inspection of documents, tangible things, and land or other property),
2032.010-2032.650 (physical and mental examinations), 2033.010-2033.420 (requests for admission),
2034.010-2034.730 (exchange of expert trial witness information).

(n62)Footnote 59. Holm v. Superior Court (1986) 187 Cal. App. 3d 1241, 1247, 232 Cal. Rptr. 432 (decided
under prior law). See Walsh v. Caidin (1991) 232 Cal. App. 3d 159, 162-163, 283 Cal. Rptr. 326 (court is not
authorized to order autopsy for civil discovery purposes).

(n63)Footnote 60. See Walsh v. Caidin (1991) 232 Cal. App. 3d 159, 162-163, 283 Cal. Rptr. 326 (in absence of
authorizing statute, trial court has no authority to order autopsy solely for purpose of civil discovery); Holm v.
Superior Court (1986) 187 Cal. App. 3d 1241, 1247, 232 Cal. Rptr. 432 (courts have no legal authority, absent express
statutory authority, to direct the disinterment and dissection of human remains for purposes of producing evidence
relevant to issues in a civil proceeding; decided under prior law).
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(n64)Footnote 61. See Pillsbury, Madison Sutro v. Schectman (1997) 55 Cal. App. 4th 1279, 1289, 64 Cal. Rptr.
2d 698 (dictum); see also Pullin v. Superior Court (2000) 81 Cal. App. 4th 1161, 1164-1165, 97 Cal. Rptr. 2d 447
(noting that there is little authority on the distinction between formal discovery and informal investigation, ''with
everyone apparently assuming that everyone else knows the difference;'' citing examples).

(n65)Footnote 62. Pullin v. Superior Court (2000) 81 Cal. App. 4th 1161, 1164-1165, 97 Cal. Rptr. 2d 447
(defendant had denied prior formal demand for inspection) (decided under prior law).

(n66)Footnote 63. County of Los Angeles v. Superior Court (2000) 82 Cal. App. 4th 819, 826-830, 98 Cal. Rptr.
2d 564 (holding that plaintiff could seek discovery of public records under Public Records Act, even though previous
motions for formal discovery of the identical documents had been denied, when not all elements of collateral estoppel
doctrine were present).

(n67)Footnote 64. Pillsbury, Madison Sutro v. Schectman (1997) 55 Cal. App. 4th 1279, 1288, 64 Cal. Rptr. 2d
698 .

(n68)Footnote 65. Pillsbury, Madison Sutro v. Schectman (1997) 55 Cal. App. 4th 1279, 1289, 64 Cal. Rptr. 2d
698 .

(N69)Footnote 66. Pillsbury, Madison Sutro v. Schectman (1997) 55 Cal. App. 4th 1279, 1284-1289, 64 Cal.
Rptr. 2d 698 (injunction requiring return to status quo existing at time documents were taken was least severe sanction).
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§ 1.02 Purpose and Function of Discovery

As noted by the United States Supreme Court in Hickman v. Taylor, n1 statutes governing discovery are to function as
devices for ascertaining the facts, or information as to the existence or whereabouts of facts, relative to the basic issues
between the parties.n2 In this way, civil trials need not be carried on in the dark, and parties can obtain the fullest
possible knowledge, consistent with recognized privileges, of the issues and facts before trial.n3

In Greyhound Corp. v. Superior Court, n4 the California Supreme Court identified nine purposes that the Discovery Act
of 1956 was intended to accomplish.n5 These purposes, equally well served by the California Civil Discovery Act of
1986, are as follows:n6

1. To give greater assistance to the parties in ascertaining the truth and in checking and preventing
perjury;

2. To provide an effective means of detecting and exposing false, fraudulent and sham claims and
defenses;

3. To make available, in a simple, convenient and inexpensive way, facts that could not be proved except
with great difficulty;

4. To educate the parties in advance of trial about the real value of their claims and defenses, thereby
encouraging settlement;

5. To expedite litigation;

6. To safeguard against surprise;

7. To prevent delay;

8. To simplify and narrow the issues; and

9. To expedite and facilitate both preparation and trial.

Some of the foregoing purposes of discovery are discussed in detail in other chapters in this set. For a discussion of the
use of discovery to elicit a party's contentions, see Chapter 20. For a discussion of the use of discovery to clarify the
pleadings, see Chapter 2. For a discussion of the relevance of discovery to eliminate surprise at trial, see Chapter 20.
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FOOTNOTES:
(n1)Footnote 1. Hickman v. Taylor (1947) 329 U.S. 495, 67 S. Ct. 385, 91 L. Ed. 451 .

(n2)Footnote 2. See Hickman v. Taylor (1947) 329 U.S. 495, 500-501, 67 S. Ct. 385, 91 L. Ed. 451 (decided
under Fed. Rules Civ. Proc., Rules 26-37). See generally Hoffmann-LaRoche Inc. v. Sperling (1989) 493 U.S. 165,
170, 110 S. Ct. 482, 107 L. Ed. 2d 480 (in action under Age Discrimination in Employment Act (29 U.S.C. § 621 et
seq.) brought by discharged employee who is member of potential class, plaintiff is properly permitted to discover
names and addresses of similarly discharged employees because that discovery is relevant to the subject matter of the
action and there are no grounds to limit discovery).

(n3)Footnote 3. See Hickman v. Taylor (1947) 329 U.S. 495, 501, 67 S. Ct. 385, 91 L. Ed. 451 .

(n4)Footnote 4. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 15 Cal. Rptr. 90, 364 P.2d 266 .

(n5)Footnote 5. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 376, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law). For discussion of the continuing validity of the Greyhound decision under the current Act,
see § 1.03[1][a].

(n6)Footnote 6. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 376, 15 Cal. Rptr. 90, 364 P.2d 266 .
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§ 1.03 Rules of Interpretation

[1] Construction of Discovery Act

[a] Rule of Liberal Construction

In order to accomplish the various legislative purposes of the discovery statutes, the Legislature enacted an entire article
in the Code of Civil Procedure providing for various discovery procedures.n1 In order to interpret any one section, it is
necessary to consider the entire article. Only in this fashion can the general legislative intent be ascertained.n2

Additionally, the discovery statutes must be construed liberally in favor of disclosure of the information sought to be
discovered unless the request is clearly improper by virtue of well-established causes for denial.n3 In fact, disclosure is
a matter of right unless statutory or public policy considerations clearly prohibit it.n4 Even in those instances in which a
statute requires a showing of good cause, that showing must be liberally construed.n5 Therefore, because
discoverability does not depend on the admissibility at trial of the information sought to be discovered, doubts about the
propriety of a given line of inquiry, in view of the liberal policies underlying the discovery statutes, should generally be
resolved in favor of permitting discovery.n6

These general interpretive principles, as initially articulated by the Supreme Court in Greyhound, were applied to the
former Discovery Act of 1956. The Supreme Court has since held, however, that these principles apply with equal
validity in interpreting the Civil Discovery Act of 1986.n7

[b] Effect of Federal Rules of Civil Procedure

The Discovery Act of 1956 was closely modeled on the discovery rules in the Federal Rules of Civil Procedure in effect
at the time the Act was enacted. Any deviations, either substantive or nonsubstantive, in the California statutes from the
federal rules have been made, almost without exception, for the express purpose of creating in California a system of
discovery procedures less restrictive than those then employed in the federal courts.n8 The current Civil Discovery Act,
by incorporating parts of the former Discovery Acts and selected portions of federal procedure, continues to be modeled
in part on the Federal Rules of Civil Procedure.n9

California's discovery statutes have been viewed as counterparts of the discovery rules of the Federal Rules of Civil
Procedure as those rules existed when the discovery statutes were enacted.n10 The Legislature is presumed to have
intended them to have the same meaning, force, and effect as given the federal rules by the federal courts.n11 However,
when the federal construction is rendered after the adoption of the statute by this state, it is not binding on California
courts, even though it may be persuasive and entitled to considerable respect.n12
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For a discussion of discovery in federal actions, see Chapter 7.

[2] Exercise of Judicial Discretion

[a] General Rules

The discovery statutes vest a wide discretion in the trial court in granting or denying discovery, and this exercise may
only be disturbed when there has been an abuse of discretion.n13 Indeed, the general management of discovery matters,
including calendar management and the setting of cutoff dates, lies within the sound discretion of the trial court. As
long as there is a basis for the trial court's ruling and it is supported by the evidence, a reviewing court will not
substitute its opinion for that of the trial court.n14 However, even though the trial court's discretion in discovery matters
is broad, it is not unlimited, and if there is no legal justification for an exercise of discretion, it must be held that an
abuse occurred.n15 For example, neither the court's inherent power to exercise reasonable control over discovery
matters nor any California statute authorized a trial court to order litigants before trial to pay for destructive testing or
any other discovery they did not wish to pursue.n16

Within the broad framework of the foregoing rules, it is possible to lay down certain general rules based on the nature
and purpose of the discovery statutes that can be used in determining the proper exercise of discretion in all discovery
cases.n17 Because each exercise of discretion will occur under a differing set of facts, each case must, of necessity, be
decided in light of those particular facts.n18 To constitute a proper exercise of discretion, the factual determination of
the trial court should clearly and unequivocally be based on the following legal concepts:n19

1. The legislative purposes of discoveryn20 are not to be subverted under the guise of the exercise of
discretion.

2. Those purposes are to be given effect rather than thwarted, to the end that discovery is encouraged.

3. When disputed facts provide a basis for the exercise of discretion, those facts should be liberally
construed in favor of discovery, rather than in the most limited and restrictive manner possible.

4. Although the statutory limitations on discovery must be applied when the facts so warrant, the exercise
of discretion does not authorize extension of discovery beyond the limits expressed by the Legislature.

5. There is no room for judicial discretion in those situations not included in the statutes but asserted as
general limitations on the privileges conferred. Such situations, however, may be subject to judicial
discretion under the statutory power to prevent abuse and advance the ends of justice.

6. The trial court's power to prevent abusen21 is the power to exercise discretion based on the factual
showing made. When the record indicates facts on which the court exercised its discretion, that exercise
will not be disturbed on appeal; when the facts are undisputed, or there is but one reasonable
interpretation of them, the question ceases to be fact, and is one of law.

7. The trial courts in exercising their discretion should keep in mind that the Legislature has suggested
that, when possible, the courts should impose partial limitations rather than outright denial of discovery.

8. In the exercise of its discretion the court should weigh the relative importance of the information
sought against the hardship that its production might entail, and it must weigh the relative ability of the
parties to obtain the information before requiring the adversary to bear the burden or cost of production,
keeping in mind the statutory admonition of entering an order consistent with justice.
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For a discussion of the review of discovery orders, see Chapter 9.

[b] Manner in Which Discretion Should Be Exercised

In discovery proceedings, discretion is not exercised merely by denying or granting a given request.n22 To predicate
appellate review on the hypothesis that such an exercise of discretion may not be disturbed is to overlook the purpose of
the discovery statutes.n23 In some cases, consideration should be given to the purpose of the information sought, the
effect that discovery will have on the parties and on the trial, the nature of the objections urged by the party resisting
discovery, and the ability of the court to make an alternative order granting partial discovery, discovery in another form,
or discovery only in the event that the party seeking the information undertakes certain specified burdens that appear
just under the circumstances.n24 With these considerations in mind, a court may grant a request in full or in part.n25 It
may grant a request subject to specified limitations that it finds proper to impose, and it may, when necessary, deny the
request in toto.n26

Furthermore, courts should be careful to impose the burden of showing discretion or a lack of it on the proper party.n27
For example, there are several situations in which the litigant starts the discovery process without prior court
intervention, and the burden of showing discretion is then on the party seeking to deny that right.n28 On the other hand,
when the party must show ''good cause'' for the discovery, obviously the burden is on the party seeking the
discovery.n29

[c] Opportunities for Exercise of Discretion Under Discovery Act

There are numerous opportunities throughout the Civil Discovery Act for a trial court to exercise its discretion. Two
examples of these opportunities that pervade the Act arise when the trial court is called on to issue an order after good
cause is shown,n30 and when the trial court is called on to issue an order ''that justice requires''n31 or is ''in the interests
of justice.''n32

In the case of a required showing of good cause, ''good cause'' may not be statutorily defined.n33 However, the very
language of the statute requiring the showing limits the discretion that the statute has created to situations in which good
cause has been shown.n34

In the case of the issuance of an order that justice requires, the very language of a statutory provision authorizing
issuance of the order likewise limits the discretion that the statute has created to situations in which justice requires the
exercise of that discretion.n35 In specific cases in which the court is authorized to issue an order that justice requires to
protect a party or other person from annoyance, embarrassment, oppression, or undue burden and expense,n36
discovery need not necessarily be denied in every case in which annoyance or oppression is demonstrated.n37 Rather,
the trial court should try to arrive at a just result by the application of its powers to make such an order as justice
requires.n38 Similarly, in situations in which the only valid objection to discovery is that it imposes an undue burden on
the party from whom discovery is sought, the trial court should give consideration to various alternatives provided in
the statute.n39 In many instances, for example, justice might be served by approving that portion of the request that
appears to the court to be of sufficient importance to override the consideration of burden, while disapproving those
portions that do not.n40

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesDiscretionCivil ProcedureDiscoveryRelevanceCivil ProcedureAppealsStandards
of ReviewAbuse of DiscretionEvidenceProcedural ConsiderationsPreliminary QuestionsAdmissibility of
EvidenceGeneral OverviewGovernmentsCourtsJudicial PrecedentsGovernmentsLegislationInterpretation

FOOTNOTES:
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(n1)Footnote 1. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 371, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n2)Footnote 2. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 371, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n3)Footnote 3. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 377, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n4)Footnote 4. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 378, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n5)Footnote 5. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 378, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n6)Footnote 6. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 179, 84 Cal. Rptr. 718, 465 P.2d
854 (decided under prior law).

(n7)Footnote 7. See Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 1107-1108, 68 Cal. Rptr.
2d 883, 946 P.2d 841 (affirming that its conclusions in its prior landmark decision of Greyhound apply equally to
Discovery Act of 1986, which retains the expansive scope of the former act, and that the Discovery Act of 1986 must
similarly be construed liberally in favor of disclosure) (decided under prior law).

(n8)Footnote 8. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 375, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n9)Footnote 9. See, e.g., Rep.'s Notes to Proposed Cal. Civil Disc. Act of 1986, Notes to §§ 2017, 2019, 2023,
2030, 2031, 2033.

(n10)Footnote 10. See Gorman Rupp Industries, Inc. v. Superior Court (1971) 20 Cal. App. 3d 28, 30, 97 Cal.
Rptr. 377 (decided under prior law).

(n11)Footnote 11. See Gorman Rupp Industries, Inc. v. Superior Court (1971) 20 Cal. App. 3d 28, 30, 97 Cal.
Rptr. 377 (decided under prior law).

(n12)Footnote 12. Kahn v. Kahn (1977) 68 Cal. App. 3d 372, 387, 137 Cal. Rptr. 332 (decided under prior law).

(n13)Footnote 13. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 171, 84 Cal. Rptr. 718, 465
P.2d 854 (decided under prior law).

(n14)Footnote 14. Philippine Export & Foreign Loan Guarantee Corp. v. Chuidian (1990) 218 Cal. App. 3d
1058, 1085, 267 Cal. Rptr. 457 (trial court concluded that it was unlikely that three witnesses, residents of a foreign
country, who had refused to appear for their depositions in that country, would ever attend depositions, and thus granted
a protective order preventing further depositions in foreign county). For discussion of time limits on discovery, see Ch.
3.

(n15)Footnote 15. Lehman v. Superior Court (1986) 179 Cal. App. 3d 558, 562, 224 Cal. Rptr. 572 (decided
under prior law).

(n16)Footnote 16. San Diego Unified Port Dist. v. Barnhart (2002) 95 Cal. App. 4th 1400, 1405, 116 Cal. Rptr.
2d 65 (in construction defect case, trial court abused its discretion by requiring defendants to share in cost of destructive
testing they did not want).
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(n17)Footnote 17. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 383, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n18)Footnote 18. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 382-383, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law).

(n19)Footnote 19. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 383-384, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law).

(n20)Footnote 20. See discussion in § 1.02.

(n21)Footnote 21. See, e.g., Code Civ. Proc. §§ 2017.020, 2019.030, 2025.260, 2025.420, 2028.070, 2030.090,
2031.050, 2032.510, 2033.080, 2034.250.

(n22)Footnote 22. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 382, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n23)Footnote 23. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 382, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n24)Footnote 24. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 382, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n25)Footnote 25. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 382, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n26)Footnote 26. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 382, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n27)Footnote 27. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 379, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n28)Footnote 28. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 379, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n29)Footnote 29. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 379, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n30)Footnote 30. See, e.g., Code Civ. Proc. §§ 2017.220 (good cause for obtaining discovery about plaintiff's
sexual conduct with individuals other than alleged perpetrator in civil actions alleging conduct constituting sexual
harassment, sexual assault, or sexual battery), 2019.020 (good cause for establishing sequence and timing of discovery),
2025.420, 2025.470 (good cause for obtaining protective order relating to oral deposition), 2030.090 (good cause for
obtaining protective order relating to interrogatories), 2032.320 (good cause for obtaining discovery by physical
examination other than as prescribed in Code Civ. Proc. § 2032.210 et seq., or by mental examination).

(n31)Footnote 31. See, e.g., Code Civ. Proc. §§ 2025.420, 2030.090, 2031.050 (trial court may make any
protective order that justice requires in relation to oral depositions, interrogatories, or inspection demands, respectively,
to protect party or person from unwarranted annoyance, embarrassment, or oppression, or undue burden and expense).

(n32)Footnote 32. See, e.g., Code Civ. Proc. § 2019.020 (court may establish sequence and timing of discovery for
convenience of parties and in interests of justice).

(n33)Footnote 33. See, e.g., Code Civ. Proc. §§ 2017.220, 2019.020, 2025.420, 2025.470, 2030.090, 2032.320.
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(n34)Footnote 34. See Carlson v. Superior Court (1961) 56 Cal. 2d 431, 438, 15 Cal. Rptr. 132, 364 P.2d 308
(decided under prior law).

(n35)Footnote 35. Carlson v. Superior Court (1961) 56 Cal. 2d 431, 438, 15 Cal. Rptr. 132, 364 P.2d 308
(decided under prior law).

(n36)Footnote 36. See, e.g., Code Civ. Proc. §§ 2025.420, 2030.090, 2031.050.

(n37)Footnote 37. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 380, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n38)Footnote 38. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 380, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n39)Footnote 39. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 380, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n40)Footnote 40. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 380, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).
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§ 1.04 Discovery at Pleading Stage

[1] When Participation in Discovery Constitutes General Appearance

Generally, a party makes a general appearance in an action or proceeding when he or she participates in any matter
(other than solely to contest the court's jurisdiction) that itself would be a regular proceeding in the case.n1 Therefore, a
party who uses the court's processes to initiate or otherwise participate in discovery proceedings may be held to have
made a general appearance even though that party denominates its appearance as special.n2 However, objection to a
discovery method on the ground that it is oppressive, made during the pendency of a motion to quash service of
summons on the ground that the court lacks personal jurisdiction over the objecting party, does not constitute a general
appearance, because a defendant should not be penalized for seeking a statutorily authorized protective order to obtain
relief from oppressive discovery.n3 Furthermore, an individual defendant's filing of answers to interrogatories in his or
her capacity as a corporate codefendant's employee and agent does not constitute a general appearance by the individual
defendant because the appearance is made on the employer's behalf and under compulsion of Code of Civil Procedure
section 2030.010 et seq.n4

[2] Discovery of Matters Admitted in Pleadings

Although one of the purposes of discovery is to permit parties to learn the issues on which they are in agreement and
thereby simplify the trial, one party, by conceding some matters, cannot unilaterally close the door to all discovery
concerning that concession.n5 Even if, by concession in a pleading, a party removes, perhaps temporarily, a given issue
from the case, the scope of discoverable information will not necessarily be narrowed.n6

[3] Amendment of Pleadings

[a] Generally

Even though a general demurrer to a complaint is sustained with leave to amend, a plaintiff remains a party for the
purpose of conducting discovery to enable him or her to amend the complaint.n7 The fact that a hearing on a demurrer
to the complaint is pending does not excuse the demurring party from complying with a discovery request. Pleading
deficiencies generally do not affect either party's right to conduct discovery. In fact, the right to conduct discovery
becomes particularly important to the plaintiff in need of discovery to amend its complaint.n8

Relevance of the subject matter of discovery does not depend on a legally sufficient pleading or on the issues formally
raised in the pleadings.n9 Rather, discovery is proper if it would be material to any possible issue raised by new
allegations in an amended complaint.n10
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[b] Discovery Impermissible When Unrelated to Claim for Relief

It is an abuse of discretion for a trial court to compel a party to respond to discovery inquiries that are unrelated to any
claim for relief by that party.n11 Similarly, when a judgment on the pleadings is properly entered, and the material
allegations of the complaint are admitted by an answering defendant, it is not error to deny defendant any exercise of
discovery when the pleadings do not join any genuine issue of material fact.n12

[c] Discovery in Aid of Cause of Action

[i] When Discovery Is Impermissible

The availability of discovery in aid of a cause of action generally turns on whether the complaint alleges facts sufficient
to state a cause of action.n13 Therefore, when the infirmity of the pleading is not a mere matter of form, and there is no
contention that the complaint can be improved by amendment, discovery in aid of the cause of action is properly
denied.n14 Once it is recognized that the complaint shows that plaintiff has no claim, all concerned should be be spared
the expense of further proceedings.n15

Therefore, a party must have, or at least assert, a cause of action against another before he or she will be permitted to
bring the other party into an action by way of cross complaint, or otherwise.n16 The court's processes may not be used
to bring a party into an action simply to determine, by discovery, whether a cause of action against him or her actually
exists.n17 Additionally, the procedures for perpetuating testimony or preserving testimony prior to the filing of an
action may not be employed to ascertain the possible existence of a cause of action or a defense to it, or to identify those
who might be made parties to an action not yet filed.n18

A plaintiff cannot, by filing an ambiguous and investigatory complaint that the plaintiff refuses to cure by amendment,
attempt to secure the right to discovery to explore at random and at enormous expense to a defendant.n19 A defendant
is entitled to know what acts constitute the claim for relief so that the time and expense involved in conducting an
investigation and pursuing discovery may be reasonably limited; otherwise, the complaint might be construed as a
blanket license to indulge in interrogatories, depositions, and motions to produce ad infinitum.n20

[ii] When Discovery Is Permissible

Clearly, there are cases in which discovery should not be allowed merely to enable a litigant to discover whether he or
she has a cause of action or a defense.n21 However, each discovery case must be determined on its own facts, because
what may be oppressive in one case may not be in another.n22

For example, a plaintiff should be allowed discovery to amend a complaint, after a demurrer has been sustained with
leave to amend, to plead a cause of action with more particularity when the fact that the plaintiff intends, in good faith,
to pursue a theory of liability about which it already possesses some data is not contested, and when that fact appears on
record in the trial court.n23

Additionally, when a complaint alleges facts sufficient to state a cause of action against a general demurrer, the plaintiff
is entitled to discover facts peculiarly within the defendant's knowledge in order to amend the complaint to plead those
facts with more particularity.n24

[4] Postponement of Discovery Pending Ruling on Sufficiency of Pleadings

The trial court may, as necessary, postpone discovery in whole or in part, pending hearing before and ruling by the court
on issues related to the sufficiency of the pleadings.n25

[5] Reliance by Court on Discovery in Ruling on Demurrer
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It is generally not proper for the court to refer to extrinsic material or facts in ruling on a general demurrer, for the
obvious reason that only the law is presented for the court's consideration.n26 However, this rule occasionally has been
relaxed to allow the court to take judicial notice of evidentiary matters in its own records, including affidavits,
declarations, and interrogatories or requests for admission, which are inconsistent with the allegations in the
complaint.n27

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionPersonal Jurisdiction & In Rem ActionsIn Personam ActionsGeneral OverviewCivil
ProcedurePleading & PracticeDefenses, Demurrers, & ObjectionsDemurrersCivil ProcedurePleading &
PracticeDefenses, Demurrers, & ObjectionsFailures to State ClaimsCivil ProcedurePleading &
PracticePleadingsAmended PleadingsGeneral OverviewCivil ProcedurePleading & PracticeService of
ProcessSummonsGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryRelevanceCivil
ProcedureAppealsStandards of ReviewAbuse of DiscretionEvidenceJudicial NoticeAdjudicative FactsGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. See Creed v. Schultz (1983) 148 Cal. App. 3d 733, 740, 196 Cal. Rptr 252 .

(n2)Footnote 2. Creed v. Schultz (1983) 148 Cal. App. 3d 733, 740, 196 Cal. Rptr 252 (defendant's service of
notice of taking deposition constituted general appearance, even though notice not subsequently filed); Chitwood v.
County of Los Angeles (1971) 14 Cal. App. 3d 522, 527-528, 92 Cal. Rptr. 441 (defendant's preparation, filing, and
service of answers to interrogatories constituted general appearance).

(n3)Footnote 3. 1880 Corp. v. Superior Court (1962) 57 Cal. 2d 840, 843, 22 Cal. Rptr. 209, 371 P.2d 985
(decided under prior law).

(n4)Footnote 4. Semole v. Sansoucie (1972) 28 Cal. App. 3d 714, 723-724, 104 Cal. Rptr. 897 (decided under
prior law and distinguishing Chitwood ).

(n5)Footnote 5. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 174-175, 84 Cal. Rptr. 718, 465
P.2d 854 .

(n6)Footnote 6. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 174-175, 84 Cal. Rptr. 718, 465
P.2d 854 .

(n7)Footnote 7. See Budget Finance Plan v. Superior Court (1973) 34 Cal. App. 3d 794, 798, 110 Cal. Rptr. 302 .

(n8)Footnote 8. Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1436, 1436 n.3, 273
Cal. Rptr. 262 .

(n9)Footnote 9. Union Mut. Life Ins. Co. v. Superior Court (1978) 80 Cal. App. 3d 1, 10, 145 Cal. Rptr. 316 .

(n10)Footnote 10. Union Mut. Life Ins. Co. v. Superior Court (1978) 80 Cal. App. 3d 1, 10, 145 Cal. Rptr. 316
(plaintiff permitted to discover information enabling him to amend complaint to state California or nationwide class
action if discovery discloses a basis for it).

(n11)Footnote 11. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 52, 66 Cal. Rptr. 250 .
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(n12)Footnote 12. Knoff v. City etc. of San Francisco (1969) 1 Cal. App. 3d 184, 200, 81 Cal. Rptr. 683 .

(n13)Footnote 13. See, e.g., Silver v. City of Los Angeles (1966) 245 Cal. App. 2d 673, 674, 54 Cal. Rptr. 203 .

(n14)Footnote 14. Silver v. City of Los Angeles (1966) 245 Cal. App. 2d 673, 674, 54 Cal. Rptr. 203 .

(n15)Footnote 15. Silver v. City of Los Angeles (1966) 245 Cal. App. 2d 673, 674-675, 54 Cal. Rptr. 203 .

(n16)Footnote 16. Stambaugh v. Superior Court (1976) 62 Cal. App. 3d 231, 239, 132 Cal. Rptr. 843 .

(n17)Footnote 17. Stambaugh v. Superior Court (1976) 62 Cal. App. 3d 231, 239, 132 Cal. Rptr. 843 .

(n18)Footnote 18. Code Civ. Proc. § 2035.010; see Orr v. City of Stockton (2007) 150 Cal. App. 4th 622
(procedure to perpetuate testimony or to preserve evidence ''does not provide the petitioner with any further relief
beyond obtaining discovery materials. It does not attempt to redress any injury or enforce any substantive right against
another party'').

(n19)Footnote 19. Chicago Title Ins. Co. v. Great Western Financial Corp. (1968) 69 Cal. 2d 305, 327-328, 70
Cal. Rptr. 849, 444 P.2d 481 .

(n20)Footnote 20. Chicago Title Ins. Co. v. Great Western Financial Corp. (1968) 69 Cal. 2d 305, 326, 70 Cal.
Rptr. 849, 444 P.2d 481 .

(n21)Footnote 21. Los Angeles Cemetery Asso. v. Superior Court of Los Angeles County (1968) 268 Cal. App. 2d
492, 494, 74 Cal. Rptr. 97 .

(n22)Footnote 22. Los Angeles Cemetery Asso. v. Superior Court of Los Angeles County (1968) 268 Cal. App. 2d
492, 494, 74 Cal. Rptr. 97 .

(n23)Footnote 23. Los Angeles Cemetery Asso. v. Superior Court of Los Angeles County (1968) 268 Cal. App. 2d
492, 494, 74 Cal. Rptr. 97 .

(n24)Footnote 24. Credit Managers Assn. v. Superior Court (1975) 51 Cal. App. 3d 352, 361-362, 124 Cal. Rptr.
242 .

(n25)Footnote 25. See, e.g., Union Mut. Life Ins. Co. v. Superior Court (1978) 80 Cal. App. 3d 1, 15, 145 Cal.
Rptr. 316 (discovery ordered deferred until trial court could decide preliminary questions of jurisdiction, suitability, and
composition of class in class action suit); Silver v. City of Los Angeles (1966) 245 Cal. App. 2d 673, 674, 54 Cal. Rptr.
203 (motion for protective order placed off calendar pending hearing on issue of whether complaint stated cause of
action).

(n26)Footnote 26. Able v. Van Der Zee (1967) 256 Cal. App. 2d 728, 734, 64 Cal. Rptr. 481 .

(n27)Footnote 27. Able v. Van Der Zee (1967) 256 Cal. App. 2d 728, 734, 64 Cal. Rptr. 481 .
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§ 1.05 Discovery in Motion Practice

[1] Discovery of Matters Relevant to Motions in Action

The permissible scope of discovery under the Civil Discovery Act includes any matter, not privileged, that is relevant to
the determination of any motion made in that action, if the matter either is itself admissible in evidence or appears
reasonably calculated to lead to the discovery of admissible evidence.n1

[2] Motion for Summary Judgment

[a] Generally

A motion for summary judgment may be supported or opposed by admissions, answers to interrogatories, and
depositions, in addition to affidavits, declarations, and matters of which judicial notice must or may be taken.n2
However, when a defendant who moves for summary judgment can establish a defense with a plaintiff's admissions
sufficient to pass the strict construction test imposed on a defendant's affidavits, the credibility of the admissions are
valued so highly that any of the plaintiff's affidavits controverting the admissions may be disregarded as irrelevant,
inadmissible, or evasive.n3

Summary judgment is not premature because discovery remains to be done, unless the remaining discovery is relevant
to the issues on summary judgment.n4

[b] Effect of Deemed Admission

Under the pre-1986 version of the Civil Discovery Act, the failure to serve a timely denial of or objection to a particular
request for admission resulted in a deemed admission, and summary judgment motions based on these deemed
admissions were granted.n5 However, under the current Civil Discovery Act, matters specified in requests for
admission to which timely response has not been made can only be deemed admitted by court order.n6 Furthermore,
even though matters involved in requests for admission may be deemed admitted if a party fails to obey a court order
compelling further response to the requests, they can only be deemed admitted on court order.n7

For a discussion of requests for admission, see Chapter 63.

[3] Other Motions

[a] Motion to Dismiss for Improper Venue
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On a motion to dismiss for improper venue under Federal Rules of Civil Procedure, Rule 12(b), the district court may
properly limit discovery to venue-related issues, rather than allowing unlimited discovery on the merits of the action,
and may also properly dispense with discovery altogether if the party seeking unlimited discovery will not consent to
limited discovery.n8

[b] Motion to Dismiss for Want of Prosecution

A plaintiff's failure to either initiate discovery or timely respond to defense discovery requests may mitigate against the
plaintiff's showing of good cause for delay in prosecuting an action, and may also be grounds for granting a defense
motion to dismiss the action for want of prosecution, even though defendant has been dilatory in its discovery.n9

[c] Motion to Modify Judgment

Discovery is available to a party moving to modify a judgment, even though that party engaged in discovery in the
action that produced the original judgment, when the party seeks information on an issue of fact that did not exist at the
time of the action producing the original judgment.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureVenueGeneral OverviewCivil ProcedurePleading & PracticeDefenses, Demurrers, & ObjectionsMotions
to DismissCivil ProcedureDiscoveryMethodsAdmissionsEffectCivil
ProcedureDiscoveryMethodsAdmissionsObjectionsCivil ProcedureDiscoveryMethodsAdmissionsResponsesCivil
ProcedureDiscoveryRelevanceCivil ProcedureSummary JudgmentEvidenceCivil ProcedureSummary JudgmentMotions
for Summary JudgmentGeneral OverviewCivil ProcedureSummary JudgmentSupporting MaterialsAffidavitsCivil
ProcedureSummary JudgmentSupporting MaterialsDiscovery MaterialsCivil ProcedureJudgmentsRelief From
JudgmentMotions to Alter & AmendEvidenceJudicial NoticeAdjudicative FactsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2017.010; see also discussion in Ch. 20.

(n2)Footnote 2. See Code Civ. Proc. § 437c(b)(1); see, e.g., Leasman v. Beech Aircraft Corp. (1975) 48 Cal. App.
3d 376, 380, 121 Cal. Rptr. 768 .

(n3)Footnote 3. Leasman v. Beech Aircraft Corp. (1975) 48 Cal. App. 3d 376, 382, 121 Cal. Rptr. 768 (granting
defense motion for summary judgment in light of conflicting evidence in plaintiff's affidavits, deposition testimony, and
interrogatory answers).

(n4)Footnote 4. Korens v. R. W. Zukin Corp. (1989) 212 Cal. App. 3d 1054, 1061-1062, 261 Cal. Rptr. 137 .

(n5)Footnote 5. See, e.g., Jack v. Wood (1968) 258 Cal. App. 2d 639, 644, 65 Cal. Rptr. 856 (decided under prior
law).

(n6)Footnote 6. See Code Civ. Proc. § 2033.280.

(n7)Footnote 7. See Code Civ. Proc. § 2033.290.

(n8)Footnote 8. See Hayashi v. Red Wing Peat Corporation (9th Cir. 1968) 396 F.2d 13, 14-15 .

(n9)Footnote 9. See Lowe v. Thomas (1970) 11 Cal. App. 3d 867, 871-872, 90 Cal. Rptr 202 (plaintiff's counsel
failed to initiate discovery proceedings); Monroy v. Roman Catholic Archbishop (1969) 276 Cal. App. 2d 492,
494-495, 81 Cal. Rptr. 130 (plaintiff contributed to defendant's delays in discovery by failing to timely respond to
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defendant's discovery requests).

(n10)Footnote 10. See, e.g., Carlson v. Superior Court (1961) 56 Cal. 2d 431, 439, 15 Cal. Rptr. 132, 364 P.2d
308 (modification of interlocutory judgment of divorce).
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§ 1.06 Discovery After Judgment

[1] Ordered Discovery Serves No Purpose

The purpose of discovery is to enable the parties to an action to obtain material that is relevant to the subject matter in
the pending action. Once a case has ended, there is no longer a reason for discovery. Indeed, once a case has been
dismissed and rights to appeal have lapsed, parties are under no legal or practical obligation even to preserve discovery
materials they have obtained.n1

Public Citizen v. Liggett Group, Inc.,n2 involved discovery claims by a third party after an action was dismissed.
During the course of the underlying action, a suit brought by the survivors of a lung cancer victim against a tobacco
company, the district court had issued a protective order providing broad protection for documents produced by the
tobacco company. The protective order mandated that all information produced in the course of the action be used
solely for the purposes of the case. After the case had been dismissed, a group of public health organizations requested
the district court to order the parties to file all discovery materials in court and sought a modification of the protective
order so that all discovery material could be freely disseminated except for those for which good cause existed for
confidentiality. The district court's order that all documents be filed in court was overturned by the court of appeals.n3
The court of appeals found that when the district court acted on the group's request, it lacked the power to impose any
new, affirmative requirements on the parties relating to discovery. The district court's judgment was a final dismissal on
the merits which left no substantive issue unresolved, and it contained no provision for equitable relief that would have
required ongoing supervision by the court.n4

[2] Existing Protective Order

Although a court is without authority to require new discovery after judgment and the lapse of rights to appeal,n5 a
court may have authority to act pursuant to a protective order entered before dismissal.n6 For example, in Public Citizen
v. Liggett Group, Inc.,n7 the district court had entered a protective order before dismissal, which by its own terms
extended until 45 days after the final adjudication of the claims.n8 The court of appeals, when ruling on a request by
third parties to modify the order after judgment, noted that the district court had the power to enforce the protective
order at any time while it was in effect, including periods after judgment. Correlative with this enforcement power is an
inherent power retained by the court to modify discovery-related protective orders, even after judgment when
circumstances justify such action.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryProtective OrdersCivil ProcedureDiscoveryRelevance
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FOOTNOTES:
(n1)Footnote 1. Public Citizen v. Liggett Group, Inc. (1st Cir. 1988) 858 F.2d 775, 781 .

(n2)Footnote 2. Public Citizen v. Liggett Group, Inc. (1st Cir. 1988) 858 F.2d 775 .

(n3)Footnote 3. Public Citizen v. Liggett Group, Inc. (1st Cir. 1988) 858 F.2d 775, 781 .

(n4)Footnote 4. Public Citizen v. Liggett Group, Inc. (1st Cir. 1988) 858 F.2d 775, 781 .

(n5)Footnote 5. See 1.06[1].

(n6)Footnote 6. Public Citizen v. Liggett Group, Inc. (1st Cir. 1988) 858 F.2d 775, 781-782 .

(n7)Footnote 7. Public Citizen v. Liggett Group, Inc. (1st Cir. 1988) 858 F.2d 775 .

(n8)Footnote 8. Public Citizen v. Liggett Group, Inc. (1st Cir. 1988) 858 F.2d 775, 781-782 .

(n9)Footnote 9. Public Citizen v. Liggett Group, Inc. (1st Cir. 1988) 858 F.2d 775, 782 .
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§ 2.syn Synopsis to Chapter 2: Planning Discovery

§ 2.01 Methods, Scope, and Purposes of Discovery

[1] Methods of Discovery

[2] Scope of Discovery and Restrictions

[3] Purposes of Discovery

[a] To Clarify Facts and Issues and Obtain Evidence

[b] To Promote Settlement

§ 2.02 Value of Discovery Plan

[1] To Execute Case Strategy

[2] To Lessen Discovery Expense

§ 2.03 Effect of Trial Court Delay Reduction Act on Discovery Plan

§§ 2.04-2.09 [Reserved]

§ 2.10 Review of Discovery Methods: Advantages and Disadvantages of Individual Methods

[1] Oral Deposition

[a] Generally

[b] Function

[c] Advantages

[d] Disadvantages

[2] Written Deposition
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[3] Deposition of Nonparty

[4] Interrogatories

[a] Generally

[b] Function

[c] Advantages

[d] Disadvantages

[5] Inspection of Documents, Land, or Other Property

[6] Request for Admissions

[7] Physical or Mental Examination

[8] Exchange of Expert Trial Witness Lists

[9] Other Procedures and Proceedings

[a] Perpetuation of Testimony or Preservation of Evidence

[b] Summary Judgment

§ 2.11 Preliminary Considerations

[1] Information Needed

[a] Generally

[b] Information Regarding Unknown Facts

[c] Information Required for Proof

[d] Information Required for Opponent's Proof

[e] Source of Information

[2] Expense

[3] Sequence of Discovery

[4] Timing of Discovery

[5] Strategical Considerations

[6] Frequency and Quantity of Discovery
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[7] Status of Person From Whom Discovery Is Sought

[a] Parties

[b] Nonparties

[i] Generally

[ii] Experts

[c] Corporations and Other Business Entities

[d] Prisoners

[8] When Discovery Must Be Completed

§ 2.12 Strategy Guidelines

[1] Clarify Facts and Claims Early

[2] Get Documents Early

[3] Move From General to Specific

[4] Coordinate Discovery Procedures

[5] Generally Take Depositions at Late Stage

[6] Consider Time and Expense Factors
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Scope

SCOPE

This chapter discusses the practical aspects of preparing and executing a discovery plan. Part A of this chapter discusses
the methods and purposes of discovery and the importance of having a discovery plan. Part B provides a step-by-step
approach to framing a discovery plan by discussing the functions, advantages, and disadvantages of each discovery
method, analyzing some preliminary factors that should be considered before initiating any method, and summarizing
various strategy guidelines that apply to any discovery plan.

This chapter provides general information about the various discovery methods to assist the attorney in making a
selection and choosing a sequence for the use of these methods. More detailed discussions of each method are found in
the particular chapters relating to each method. Depositions are discussed in Chapters 50 through 53. Other discovery
methods are discussed in Chapters 60 through 65. The discovery of computer records is discussed in Chapter 2A. The
use of technology in conducting discovery is discussed in Chapter 41.
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§ 2.01 Methods, Scope, and Purposes of Discovery

[1] Methods of Discovery

The methods by which discovery may be obtained by a party are (1) oral depositions, (2) written depositions, (3) written
interrogatories to a party, (4) inspections of documents, things, and places, (5) physical and mental examinations, (6)
requests for admissions, and (7) simultaneous exchanges of expert trial witness information.n1

[2] Scope of Discovery and Restrictions

The scope of discovery is set forth in Code of Civil Procedure Sections 2017.010-2017.220n2 and general restrictions
on discovery are set forth in Code of Civil Procedure Sections 2019.020 and 2019.030.n3 Oral depositions and written
depositions, written interrogatories, inspection of documents, tangible things, land, and other property, and requests for
admission are subject to these provisions.n4 Proceedings to perpetuate testimony or preserve evidence prior to the
commencement of an action or pending an appeal are also subject to Code of Civil Procedure Sections
2017.010-2017.740 and 2019.020-2019.030.n5 Discovery by means of physical or mental examination is subject to the
restrictions set forth in Code of Civil Procedure Sections 2019.020 and 2019.030.n6

Discovery may not be used to escape the consequences of applicable procedural rules. For example, a complaint must
be served within a specified time period to avoid mandatory dismissal of the action.n7 Although any time during which
service was impossible, impracticable, or futile due to causes beyond the plaintiff's control is excluded,n8 failure to
discover relevant facts or evidence is not a cause beyond the plaintiff's control.n9 Thus, when a plaintiff's sole excuse
for delay in service of the complaint was that his counsel was conducting discovery, dismissal of that action is
appropriate.n10

Similarly, a plaintiff may normally commence only after serving his or her complaint on one or more defendants.n11 It
is therefore proper for a court to dismiss a plaintiff's action when that plaintiff has not been able to identify any viable
defendant, and has sought leave to begin discovery prior to service of summons on any defendant solely in order to
conduct a ''fishing expedition'' to locate potential defendants.n12

[3] Purposes of Discovery

[a] To Clarify Facts and Issues and Obtain Evidence

The Discovery Act itself does not contain a specific statement of the purpose of discovery, but it is clear from the entire
thrust of the statutory scheme that the essential purpose is the broadening of the understanding of relevant facts and of
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the contentions of both parties in litigation. The legislative intent in enacting the discovery statutes was to remove the
''game'' element of trial preparation by allowing and encouraging parties to learn the evidence and issues asserted by the
opponent prior to trial.n13

It is worth keeping this ultimate purpose of discovery in mind while developing a discovery plan or responding to an
opponent's discovery, because the various discovery methods will function best when used for their intended purpose
and will be less effective if employed for some other purpose.

[b] To Promote Settlement

A strong secondary objective and beneficial side effect of the Discovery Act is the encouragement of settlements. The
process of early education of facts and evaluation of the positions of the respective parties promotes reasonable and
meaningful settlement negotiations.

In cases involving substantial monetary or other consequences, experienced lawyers rarely settle until they are fully
informed of the strengths and weaknesses of their cases. In personal injury actions and other actions for damages in
which insurance is involved, it is the practice for the insurance carrier to review the depositions and products of other
discovery methods to assist in evaluating the case for settlement or trial purposes. Thus, early activation of discovery is
usually desirable from the plaintiff's standpoint to attract the attention of the insurance carrier and its counsel. The
diligence and skill of the respective attorneys and the kind of record built in the discovery stage of the case will have a
strong bearing on whether settlement can be effected and on the amount of the settlement.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsComplaintsGeneral OverviewCivil ProcedurePleading &
PracticePleadingsTime LimitationsGeneral OverviewCivil ProcedurePleading & PracticeService of ProcessGeneral
OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral
OverviewCivil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical
ExaminationsCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for
Production & InspectionCivil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDismissalsInvoluntary
DismissalsFailures to ProsecuteCivil ProcedureSettlementsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2019.010; see § 2.10 (separate review of each method).

(n2)Footnote 2. See Ch. 20.

(n3)Footnote 3. See Ch. 41.

(n4)Footnote 4. Code Civ. Proc. §§ 2025.010, 2026.010, 2027.010 (oral depositions), 2028.010 (written
depositions), 2030.010 (written interrogatories), 2031.010 (inspection of documents, tangible things, land, and other
property), and 2033.010 (requests for admission).

(n5)Footnote 5. Code Civ. Proc. §§ 2035.010, 2036.010.

(n6)Footnote 6. Code Civ. Proc. § 2032.020.

(n7)Footnote 7. See Code Civ. Proc. §§ 583.110-583.260 (mandatory dismissal); see also Code Civ. Proc. §§
583.410-583.430 (discretionary dismissal).
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(n8)Footnote 8. See Code Civ. Proc. § 583.240(d).

(n9)Footnote 9. Code Civ. Proc. § 583.240(d); County of Los Angeles v. Superior Court (1988) 203 Cal. App. 3d
1205, 1209-1210, 250 Cal. Rptr. 481 .

(n10)Footnote 10. County of Los Angeles v. Superior Court (1988) 203 Cal. App. 3d 1205, 1209-1210, 250 Cal.
Rptr. 481 . For further discussion of mandatory dismissal, see California Forms of Pleading and Practice, Ch. 212,
Dismissal .

(n11)Footnote 11. See, e.g., Code Civ. Proc. §§ 2025.210, 2028.020, 2030.020, 2031.020, 2033.020.

(n12)Footnote 12. See Pearlson v. Does 1 to 646 (1999) 76 Cal. App. 4th 1005, 1010, 90 Cal. Rptr. 2d 787 (no
error in dismissing action pursuant to inherent power as provided under Code Civ. Proc. § 583.150, when plaintiff had
not identified or served summons on any defendant and sought leave under Code Civ. Proc. § 2025(b)(2) (now Code
Civ. Proc. § 2025.210) to depose an individual before having served any defendant); see also Lyons v. Wickhorst
(1986) 42 Cal. 3d 911, 915, 231 Cal. Rptr. 738, 727 P. 2d 1019 (trial court may invoke its limited, inherent
discretionary power to dismiss claim with prejudice, absent statutory authority, when plaintiff has failed to prosecute
diligently or has no valid cause of action).

(n13)Footnote 13. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 376, 15 Cal. Rptr. 90, 364 P.2d
266 .
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§ 2.02 Value of Discovery Plan

[1] To Execute Case Strategy

The value of planning in discovery is essentially the same as the value of planning in any other aspect of a business.
Without a plan, there is no framework for making decisions during the pretrial discovery stage of a case; choices are
thus made randomly without moving toward a predetermined goal, and there is no standard against which progress may
be measured.

In any particular case it may be determined that the best plan is to conduct no discovery. There should be no confusion,
however, between having a plan to do nothing and having no plan.

The development of a discovery plan is intimately connected with the overall case strategy and management. Initially,
case management decisions will set time and expense budgets, factors which are significant in discovery planning and
which are discussed more fully in Part B. Specific choices and alterations in the discovery plan have the effect of
executing or amending the overall plan for management of the case.

[2] To Lessen Discovery Expense

Each discovery method has certain advantages and disadvantages, and each performs somewhat different, but
sometimes overlapping, functions. The various discovery methods do not operate entirely independently of each other,
and the sequence of their use and their interrelationship will vary from case to case. Hence, the use of the various
discovery methods should be planned and fitted to the case at hand to make for a cohesive and efficient process.

A lawyer who fails to plan discovery runs the risk of conducting discovery in a haphazard manner, losing opportunities
to be efficient, and occasionally wandering into unneccesary areas. Such a wasteful approach to discovery results in
added expense, something that most clients and most law practitioners prefer to avoid.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral Overview
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§ 2.03 Effect of Trial Court Delay Reduction Act on Discovery Plan

In devising a discovery plan, counsel must consider the impact of the Trial Court Delay Reduction Act (Gov. Code §
68600 et seq.). The Act establishes a program to provide for the expeditious resolution of cases. Participating courts
assign certain cases in their docket to be processed under special delay reduction rules. The Act states that from
commencement to resolution, litigation should require only that time reasonably necessary for pleadings, discovery,
preparation, and court events; any additional elapsed time is delay and should be eliminated.n1 By July 1, 1992,
superior courts in all California counties were required to implement delay reduction programs.n2

The Civil Discovery Act governs discovery in cases processed under delay reduction rules, except in arbitration
proceedings.n3 Notwithstanding this fact, local delay reduction rules may have a significant impact on the planning of
discovery. For example, in Alameda County, to facilitate discovery in actions claiming damages for personal injury,
including emotional distress, or wrongful death, the plaintiff must serve with the complaint a written statement
containing biographical, damages, and medical information.n4 This information, which is typically obtained through the
use of interrogatories or depositions, may be disclosed by use of the written statement, and the need to use discovery
methods by the defendant to obtain such information may be delayed or eliminated. By the same token, the plaintiff
must be prepared to disclose the required information at the time of serving the complaint, and thus plaintiff's counsel
may have to compile more preliminary information before service than would otherwise be done.

Other examples of local delay reduction requirements designed to facilitate discovery planning include the following:

That the assigned judge establish a discovery plan or schedule at a conference prior to trial.n5

That parties seeking to have a case redesignated to another dispositional category provide
information concerning discovery.n6

There is considerable variation between local fast track programs, and some local rules have been subject to relatively
frequent amendments since statewide implementation of the program. Thus counsel should review the applicable fast
track rules carefully when planning discovery.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil
ProcedureDiscoveryMethodsOral DepositionsCivil ProcedurePretrial MattersConferencesPretrial
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ConferencesTortsDamagesCompensatory DamagesPain & SufferingEmotional & Mental DistressGeneral
OverviewTortsProcedureDiscoveryTortsWrongful Death & Survival ActionsRemediesCompensatory DamagesPain &
Suffering

FOOTNOTES:
(n1)Footnote 1. Gov. Code § 68603(a); see also § 3.01A.

(n2)Footnote 2. Gov. Code § 68605.5.

(n3)Footnote 3. Gov. Code § 68616(f).

(n4)Footnote 4. Alameda Co. Super. Ct. Rules, Rule 4.2(2).

(n5)Footnote 5. See, e.g., Los Angeles Co. Super Ct. Rules, Rule 7.9(b)(3).

(n6)Footnote 6. See, e.g., Sacramento Co. Super. Ct. Rules, Rule 11.06(C).
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[Reserved]
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§ 2.10 Review of Discovery Methods: Advantages and Disadvantages of Individual Methods

[1] Oral Deposition

[a] Generally

Any party may obtain discovery by taking in California the oral deposition of any person, including a party to the
action.n1 Oral depositions of opposing parties, commonly referred to simply as depositions, are a standard practice in
most cases. The person deposed may be a natural person, an organization such as a public or private corporation, a
partnership, an association, or a governmental agency.n2 However, if the deponent is not a natural person, the
deposition notice must describe the matters on which examination is requested, and the deponent is then required to
designate and produce at the deposition those people who are most qualified to provide such information.n3

An oral deposition under Code of Civil Procedure Section 2025.010 et seq., whether of a party or a nonparty witness,n4
consists generally of the oral questioning by counsel for the parties of a person under oath.n5 The questions asked can
be wide-ranging and, unless otherwise limited by order of the court, may regard any matter that is relevant to the subject
matter of the action or to the determination of a motion made in the action when the matter either is itself admissible in
evidence or appears reasonably calculated to lead to the discovery of admissible evidence and is not privileged or in
violation of the work product rules.n6 The testimony, as well as any objections, are usually recorded stenographically
by a deposition reporter and later transcribed or, when required conditions are met, the deposition may be recorded by
audio or video technology or stenographically through the instant visual display of the testimony.n7

The form and substance of answers given on depositions stenographically recorded and transcribed can be changed by
following a specified procedure.n8 Although there is a risk of impeachment, a party is not precluded from presenting
evidence at the trial that is at variance with statements made at depositions.n9

For full discussion of oral depositions, see Chapters 50 and 51.

[b] Function

An oral deposition may be used to obtain the identity and location of witnesses, the description and location of
documents, the production of documents themselves, and the deponent's version of the facts of the case. Thus, the
function of an oral deposition is to obtain evidence and to lay a foundation for other discovery methods.

In addition to discovering the identity of omitted parties, admissible evidence, and leads to admissible evidence, the
purposes for which an oral deposition may be taken include the following:n10
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To preserve evidence for use at trial;

To pin the deponent down to a definite version of the facts;

To obtain admissions of fact and thus avoid the necessity for further proof at trial;

To obtain evidence for later use by an expert; and

To expose false, fraudulent, and sham claims or defenses, the evidence of which may be used in
support of a motion for summary judgment under Code of Civil Procedure Section 437c.n11

Oral depositions may also result in impeaching or contradictory evidence and prevent subsequent intentional or
unintentional perury.n12

[c] Advantages

Oral depositions are extremely useful for obtaining factual information regarding an opponent's contentions. The
procedure allows broad development and follow-up questioning and has the advantage of eliciting spontaneous
responses from a witness. Depositions may also provide information that will lead to further discovery through other
procedures.

In addition, depositions have the advantage of forcing the deponent to commit himself or herself to a position or
testimony that cannot be changed without risking impeachment or contradiction by other witnesses.n13

Another important advantage of depositions is that they provide the attorneys with an opportunity to evaluate the
deponent in terms of credibility, clarity, and general jury appeal. Particularly in personal injury actions, the appearance
and intelligence of the witnesses and an evaluation of how a jury would react to them are strong factors in deciding
whether to settle or try a case. The deposition enables the examining attorney to actually see the witness and observe his
or her demeanor as to honesty, evasiveness, and other characteristics to which a jury reacts favorably or unfavorably. It
should be remembered that it is just as important for evaluation purposes to observe how counsel's own client or witness
reacts at a deposition as it is to observe how the opponent or the opponent's witnesses perform.

The deposition will also afford counsel who is not acquainted with the opposing attorney an opportunity to observe him
or her in action and thus provide one further factor for consideration with respect to settlement or trial preparation.

Finally, some defense lawyers do not give serious consideration to settlement until depositions on both sides are taken,
physical examinations completed, and the strengths and weaknesses of the respective sides exposed. Depositions are
thus often an indispensable prelude to the settlement of lawsuits.

[d] Disadvantages

The most significant disadvantages of depositions are their cost and burden. The preparation for and taking of a
deposition can take substantial attorney time, and a deposition normally requires the hiring of a stenographic
reporter.n14

With a favorable witness there may be little to be accomplished by a deposition if the witness will be available at trial.
Furthermore, in the less controlled format of a deposition, there is the possible risk that the favorable witness may
become confused and make statements that will allow his or her impeachment at trial. On the other hand, an
unfavorable witness may gain from the practice effect of the deposition and become a better witness at trial. Also, if the
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unfavorable witness later becomes unavailable for trial, the taking of his or her deposition could result in perpetuating
adverse testimony.n15

[2] Written Deposition

Any party may obtain discovery by taking a deposition by written questions instead of oral examination.n16 In a
deposition by written questions, the witness appears before a deposition officer and gives oral answers to the questions
propounded by the officer. Depositions on written questions, however, are rarely used, and the proceedings are
somewhat cumbersome.n17 Their primary use is when the witness is outside the state and personal attendance to take
the deposition would be too expensive. This kind of deposition may also be appropriate if the witness is not hostile,
testimony relating to a particular point is sought, and the answers are known in advance.

In comparison, when the examination is of a party to the action, written interrogatoriesn18 are more expeditious and
less expensive than a deposition by written questions. However, with interrogatories the questions are seen in advance,
thus affording the opponent's attorney the opportunity to frame answers after deliberation. If the examination is by a
deposition on written questions, the party taking the deposition has the choice of whether to allow the deponent to study
the questions on direct examination prior to the deposition.n19 If it is important to have the spontaneous reaction of the
witness, or an opportunity to follow up leads with a detailed or exploratory examination, an oral deposition is more
effective and should be used if merited by the expense.

For the mechanics of taking depositions by written questions, see Chapter 52.

[3] Deposition of Nonparty

The methods for obtaining discovery within California from one who is not a party to the action are (1) an oral
deposition pursuant to Code of Civil Procedure Section 2025.010 et seq., (2) a written deposition pursuant to Code of
Civil Procedure Section 2028.010 et seq., and (3) a deposition for production of business records and things pursuant to
Code of Civil Procedure Section 2020.410 et seq.n20

Except as provided in Code of Civil Procedure Section 2025.280,n21 the process by which a nonparty is required to
submit to discovery is a deposition subpoena, which may command (1) only the attendance and testimony of the
deponent, (2) only the production of business records for copying, or (3) both the attendance and testimony of the
deponent as well as the production of business records and other documents and tangible things.n22

If the nonparty is a friendly witness, a subpoena may be unnecessary. Otherwise, the issuance and service of a
deposition subpoena is necessary to secure the response of a nonparty witness. The only choice to be made by counsel
in this situation is the scope of the subpoena. If the deponent was a percipient witness to the events that are the subject
of the lawsuit, his or her attendance and testimony will be required. If the subpoena relates to the production of business
records for copying, counsel must determine whether the subpoena should be limited to requiring only the production of
the records for copying, or whether it should also require the attendance and testimony of an individual to allow inquiry
into the interpretation or significance of the records or the possible existence of other unrequested but pertinent records.
A deposition limited to production is clearly less expensive and less burdensome than one that requires attendance and
testimony, but it may be incomplete. On the other hand, a combined testimony and production subpoena may result in a
poorly thought-out examination if the attorney cannot carefully review the documents prior to conducting the
examination. If there is time, or if an appropriate stipulation can be reached with opposing counsel, the party issuing the
deposition subpoena may seek to review the documents before making the decision whether to conduct an oral
deposition.

For further discussion of depositions of a nonparty, see Chapter 53.
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[4] Interrogatories

[a] Generally

Any party may obtain discovery by propounding to any other party to the action written interrogatories that must be
answered under oath.n23 The scope of inquiry on written interrogatories is the same as the scope of inquiry in
depositions.n24 However, use of written interrogatories is limited to parties to the action.n25 If the party served is a
public or private corporation, or a partnership, association, or governmental agency, one of its officers or agents must
sign the response to the interrogatories under oath on behalf of the party.n26

[b] Function

One of the important functions of written interrogatories is to lay a foundation for other discovery procedures. Through
interrogatories, a party can obtain a preliminary explanation of facts, conditions, documents, and other matters in
preparation for the taking of a deposition or the identity and location of witnesses so that their depositions may be taken.
Another function of interrogatories is to elicit information concerning ''the existence, description, nature, custody,
condition, and location of any document, tangible thing, or land or other property'' that constitutes or contains evidence
within the scope permitted by discovery.n27 Having obtained this information, the party is equipped to satisfy the
statutory requirements for securing inspection of the documents.n28 Answers to written interrogatories showing the
nonexistence or existence of factual issues may also be useful to either party to support or oppose a summary judgment
motion under Code of Civil Procedure Section 437c.n29

For further discussion of written interrogatories, see Chapter 60.

[c] Advantages

With written interrogatories, the answering party has the opportunity to review the interrogatories and to have the
assistance of counsel in preparing the answers. Thus, interrogatories are most effective when answers are not to be
elicited as spontaneous responses of the witness, but rather require some deliberation and reflection, research, or the
looking up of information, such as who were employers over a given period of time, earnings for such periods, dates of
prior injuries, dates and periods of hospitalization, doctors in attendance, medical bills, and other such specific items.
Thus, although interrogatories are not generally well adapted to pursuing extensive issues, they can be particularly
useful when the facts sought to be developed are not within the personal knowledge of the responding party, but relate
to information that the party can obtain or compile. In such a case, the responding party must make a reasonable and
good-faith effort to obtain the information by inquiry to other persons or organizations, except when the information is
equally available to the propounding party.n30

There may also be an advantage in propounding interrogatories when the party is a corporation or other organization.
Because the information desired may be partially known to many of the organization's officers and employees and thus
could be fully elicited only by taking the deposition of numerous witnesses, not all of whom may be known to counsel
and whose answers might only be those of the individual witness and not those of the party, the propounding of
interrogatories to the party may be advisable.

Interrogatories are also useful for learning the opposing party's legal and factual contentions and other nonprivileged
information that a lay witness may not be able to provide accurately.n31

Finally, perhaps the most frequently considered advantage of written interrogatories is that they are less expensive and
less burdensome than depositions. However, this feature must be weighed against the consideration that drafting proper
interrogatories that will not be objected to or answered evasively can sometimes be as time consuming as the taking of a
deposition.
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[d] Disadvantages

After a party submits interrogatories, the answers are prepared in writing with the aid of opposing counsel, and are often
noncommittal, evasive, or self-serving. Moreover, with extra time for reflection, opposing counsel may propose
objections that will require a motion and additional time to resolve if the propounding party deems that the objections
are without merit or too general.n32

Furthermore, there is no opportunity to obtain spontaneous answers and to size up the party or opposing counsel as with
an oral deposition.

Finally, statements in answers to interrogatories constitute evidentiary admissions only and do not assume the status of
judicial admissions.n33 Thus, although a party may be impeached by inconsistent answers to interrogatories, the party
is not precluded from presenting at trial evidence that is at variance with his or her pretrial statement.n34 In order to
make a party's answers binding at trial, it is necessary to submit requests for admission or to move under Code of Civil
Procedure Section 2030.310 to make the initial answer binding when the initial answer has been amended.n35

[5] Inspection of Documents, Land, or Other Property

Discovery of documents held by a nonparty, other than an officer, director, managing agent, or employee of a party
whose attendance and production of documents may be secured by a deposition notice under Code of Civil Procedure
Section 2025.220,n36 must be obtained through the procedure of a deposition subpoena.n37 However, production of
documents held by a party may be compelled by either a notice to produce documents on oral deposition,n38 or by a
demand for the inspection of documents.n39 Under Code of Civil Procedure Section 2031.010 et seq., any party may
obtain discovery by inspecting documents in the possession, custody, or control of the party.n40 This procedure does
not, however, allow for interrogation regarding the items inspected.n41

The word ''document,'' as used in Code of Civil Procedure Section 2031.010, means a writing as defined in Evidence
Code Section 250.n42 This document discovery procedure is thus less expensive than a notice to produce on oral
deposition, but involves the same strategy considerations as those involved in securing production for copying of
documents held by a nonparty witness in choosing between production only or production with attendance and
testimony.n43

These production procedures are commonly employed to obtain production and inspection of various financial records,
writings, agreements, hospital records, medical records, business records, photographs, statements of witness and
reports to an insurer (when discoverable), employment records, medical records, and any other documents or things
bearing on the case.

Code of Civil Procedure Section 2031.010 also authorizes inspection of tangible things, land, or other property in the
possession, custody, or control of another party to the action.n44 A demand to inspect land, for example, may be
necessary when the event giving rise to the lawsuit occurred on land in the private ownership of a party to the action or
when the action is for damage to real property.

For a further discussion of discovery by the inspection of documents and other tangible things, see Chapter 61.

[6] Request for Admissions

Any party may obtain discovery by a written request that any other party to the action admit the genuineness of a
specified document or the truth of specified matters of fact, opinion relating to fact, or application of law to fact. A
request for admission may relate to a matter that is in controversy between the parties.n45 This procedure offers great
possibilities toward narrowing triable issues and avoiding lengthy and sometimes difficult foundational proof. As a

Page 56
1-2 California Deposition and Discovery Practice § 2.10



result, requests for admission can have the advantages of saving expense, saving trial time, and avoiding the risk of a
technical failure to lay a proper foundation for the introduction of evidence.

Unlike an answer in a deposition or to an interrogatory, any matter admitted in response to a request for admission is
conclusively established in the pending action against the party making it, unless the court permits withdrawal or
amendment.n46 That is, the admission constitutes a judicial admission.n47 Moreover, the failure to admit the
genuineness of any document or truth of any matter when requested to do so may result in imposition against the failing
party of the expenses and attorney's fees incurred by the requesting party in proving it.n48 Therefore, admissions should
be sought following favorable answers at a deposition or to interrogatories, as those answers could otherwise be
changed at the trial without any penalty other than impeachment.

Requests for admission are particularly useful in authenticating documents, and are generally effective whenever they
pertain to facts that are not really in dispute and that may be admitted clearly or subject to a simple qualification. As the
fact requested for admission gets closer to the heart of the case, the procedure becomes less useful because the opponent
is likely to provide an evasive denial based on incomplete discovery. However, even in such cases a straightforward
factual request for admission can have value in highlighting to the opponent the weaknesses in his or her case. Requests
for admission can also be used effectively on a summary judgment motion under Code of Civil Procedure Section
437c.n49

For further discussion of requests for admission, see Chapter 63.

[7] Physical or Mental Examination

Any party may obtain discovery subject to the restrictions set forth in Code of Civil Procedure Sections 2019.020 and
2019.030 (methods of and restrictions on discovery) by means of a physical or mental examination of a party to the
action, an agent of any party, or a natural person in the custody or under the legal control of a party in any action in
which the mental or physical condition (including the blood group) of that party or other person is in controversy.n50

Physical, mental, and blood examinations are most commonly used in personal injury cases and paternity cases and
somewhat less frequently in dissolution of marriage proceedings.

This procedure is routinely employed by defense counsel in personal injury actions to secure the physical examination
of the plaintiff. However, plaintiffs may consider the possibility of having an examination made of the defendant when
there is reason to believe that he or she has some physical or mental impairment that contributed to the incident out of
which the action arose.

A defendant in a personal injury case is entitled to one physical examination of the plaintiff without leave of court as
long as the examination does not include any diagnostic test or procedure that is painful, protracted, or intrusive and is
conducted within 75 miles of the plaintiff's residence.n51 In other situations, discovery by physical or mental
examination requires a court order.n52

In dissolution of marriage cases when a spouse claims illness or inability to work, the opposing party may wish to
consider obtaining an order for a physical examination of the spouse making the claim, or for a psychiatric examination
of the spouse seeking custody of minor children and possibly of the children if the fitness of that spouse to have custody
is in issue.

For further discussion of physical and mental examinations, see Chapter 62.

[8] Exchange of Expert Trial Witness Lists
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Code of Civil Procedure Section 2034.210 et seq. provides a procedure for obtaining on demand of any party the
mutual and simultaneous exchange by all parties of a list of each other's expert trial witnesses. If the expert is a party or
an employee of a party, or has been retained by a party for the purpose of litigation, then the party must also supply a
statement of the expert's qualifications and the general substance of the testimony that the expert is expected to give.n53
In this latter event, a party may also demand the mutual and simultaneous exchange of all discoverable reports and
writings made by the expert in the course of preparing his or her opinion.n54

This procedure provides the obvious advantage of allowing a broad examination of the opponent's expert evidence, but
it brings with it the built-in disadvantage of requiring the demanding party to supply the opponent with the same
information about his or her expert witnesses.

For further discussion of the procedure for the exchange of expert witness information, see Chapter 64.

[9] Other Procedures and Proceedings

[a] Perpetuation of Testimony or Preservation of Evidence

Code of Civil Procedure Sections 2035.010 et seq. and 2036.010 et seq. provide for the perpetuation of testimony or the
preservation of evidence before the filing of an action or while an appeal is pending, respectively. These are primarily
special purpose rules and not truly discovery devices. The methods that may be used to perpetuate testimony or preserve
evidence are (1) oral or written depositions, (2) inspections of documents, things, and places, and (3) physical and
mental examinations.n55 The discovery procedures for perpetuating testimony or preserving evidence before filing an
action must not be used for the purpose either of ascertaining the possible existence of a cause of action or a defense to
it, or of identifying those who might be made parties to an unfiled action.n56

For further discussion of the procedure for perpetuation of testimony or preservation of evidence, see Chapter 65,
Perpetuation of Testimony and Preservation of Evidence. For discussion of ex parte applications to preserve electronic
storage media, refer to Chapter 2A, Discovery of Computer Records.

[b] Summary Judgment

Although it is technically not a discovery procedure, a motion for summary judgment or summary adjudication of issues
pursuant to Code of Civil Procedure Section 437c accomplishes various discovery goals by removing or clarifying
issues and forcing opponents to expose their case and contentions.

On a summary judgment motion, the moving party sets forth the facts in support of the motion for summary judgment,
including a separate statement of material facts that the moving party contends are undisputed.n57 The opposing party
is then required to set forth the countervailing facts sufficient to present triable issues of fact, including a separate
statement that responds to each of the material facts contended by the moving party to be undisputed, indicating
whether the opposing party agrees or disagrees that those facts are undisputed.n58 Thus, the motion requires some
exposition of the evidence.

The summary judgment may be the end result of the preceding discovery proceedings because the depositions, answers
to interrogatories, and responses to admissions may all be used in support of (and in opposition to) the motion for
summary judgment in whole or in part.n59 For example, admissions made by a plaintiff in a deposition may serve as the
primary basis for granting a motion for summary judgment.n60 When the objective of a partial or complete summary
judgment exists, discovery proceedings can be conducted with the express purpose of developing the necessary facts
leading to a summary judgment.

Possible results of the motion for summary judgment are obtaining exposure of the opponent's case in the
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counterdeclarations and on oral argument, the resolution of the contentions of the parties and the factual basis for those
contentions, and the removal of specific issues from the case.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsEffectCivil ProcedureDiscoveryMethodsAdmissionsWithdrawalsCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesUseCivil ProcedureDiscoveryMethodsMental & Physical
ExaminationsCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for
Production & InspectionCivil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureSummary
JudgmentMotions for Summary JudgmentGeneral OverviewCivil ProcedurePretrial MattersSubpoenasCivil
ProcedureRemediesCosts & Attorney FeesAttorney Expenses & FeesGeneral OverviewCriminal Law &
ProcedureCriminal OffensesMiscellaneous OffensesPerjuryGeneral OverviewEvidenceAuthenticationGeneral
OverviewEvidenceJudicial AdmissionsGeneral OverviewEvidenceTestimonyCredibilityImpeachmentPrior Inconsistent
Statements

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.010.

(n2)Footnote 2. Code Civ. Proc. § 2025.010.

(n3)Footnote 3. Code Civ. Proc. § 2025.230.

(n4)Footnote 4. Discussed separately in 2.10[3].

(n5)Footnote 5. See ch. 51.

(n6)Footnote 6. See Code Civ. Proc. §§ 2017.010, 2018.080, 2019.030, 2025.460. For discussion of privileges,
including the work product rules, see Chs. 21- 32.

(n7)Footnote 7. See Code Civ. Proc. § 2025.220(a), 2025.320, 2025.330, 2025.510.

(n8)Footnote 8. See Code Civ. Proc. § 2025.520.

(n9)Footnote 9. See Code Civ. Proc. § 2025.620.

(n10)Footnote 10. See Code Civ. Proc. § 2025.620.

(n11)Footnote 11. See Code Civ. Proc. § 437c(b).

(n12)Footnote 12. See Code Civ. Proc. § 2025.620; see also Evid. Code §§ 1200-1203, 1235-1238 (hearsay rule
and exceptions for prior statements of witnesses).

(n13)Footnote 13. See Code Civ. Proc. § 2025.620; see also Evid. Code §§ 770, 1235 (admissibility of prior
inconsistent testimony of witness).

(n14)Footnote 14. See Code Civ. Proc. §§ 2025.320-2025.340.

(n15)Footnote 15. See Code Civ. Proc. § 2025.620(c).

(n16)Footnote 16. Code Civ. Proc. § 2028.010.
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(n17)Footnote 17. See Code Civ. Proc. § 2028.010-2028.080.

(n18)Footnote 18. Discussed in 2.10[4].

(n19)Footnote 19. See Code Civ. Proc. § 2028.060.

(n20)Footnote 20. Code Civ. Proc. § 2020.010.

(n21)Footnote 21. Relating to securing testimony from and production of things by an officer, director, managing
agent, or employee of a party.

(n22)Footnote 22. Code Civ. Proc. § 2020.020.

(n23)Footnote 23. Code Civ. Proc. § 2030.010.

(n24)Footnote 24. See Code Civ. Proc. §§ 2017.010 et seq., 2025.010, 2030.010.

(n25)Footnote 25. See Code Civ. Proc. § 2030.010, 2030.020.

(n26)Footnote 26. Code Civ. Proc. § 2030.250.

(n27)Footnote 27. See Code Civ. Proc. § 2017.010, discussed in Chapter 20.

(n28)Footnote 28. See Code Civ. Proc. § 2031.030, discussed in 2.10[5].

(n29)Footnote 29. See Code Civ. Proc. § 437c(b).

(n30)Footnote 30. Code Civ. Proc. § 2030.220.

(n31)Footnote 31. See Code Civ. Proc. § 2030.010(b).

(n32)Footnote 32. See Code Civ. Proc. § 2030.240, 2030.300.

(n33)Footnote 33. For use of the terms ''evidentiary admissions'' and ''judicial admissions,'' see Weiss v. Baba
(1963) 218 Cal. App. 2d 45, 48, 32 Cal. Rptr. 137 .

(n34)Footnote 34. See generally Evid. Code §§ 770, 1235.

(n35)Footnote 35. See Code Civ. Proc. §§ 2030.310, 2033.010 et seq.; see also discussion in 2.10[6].

(n36)Footnote 36. See Code Civ. Proc. § 2025.280.

(n37)Footnote 37. Code Civ. Proc. § 2020.010 et seq.; see discussion in 2.10[3].

(n38)Footnote 38. Code Civ. Proc. § 2025.220, 2025.280.

(n39)Footnote 39. See Code Civ. Proc. § 2031.010.

(n40)Footnote 40. Code Civ. Proc. § 2031.010 et seq.

(n41)Footnote 41. See Code Civ. Proc. § 2031.010 et seq.

(n42)Footnote 42. Code Civ. Proc. § 2016.020(c).

(n43)Footnote 43. See discussion in 2.10[3].
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(n44)Footnote 44. See Code Civ. Proc. § 2031(a)(2),(3).

(n45)Footnote 45. Code Civ. Proc. § 2033.010.

(n46)Footnote 46. Code Civ. Proc. § 2033.410.

(n47)Footnote 47. See Weiss v. Baba (1963) 218 Cal. App. 2d 45, 48, 32 Cal. Rptr. 137 .

(n48)Footnote 48. See Code Civ. Proc. § 2033.420. For discussion of sanctions for denial of matters proved true,
see Ch. 63, §§ 63.60-63.69.

(n49)Footnote 49. See Code Civ. Proc. § 437c(b).

(n50)Footnote 50. Code Civ. Proc. § 2032.020.

(n51)Footnote 51. Code Civ. Proc. § 2032.220(a).

(n52)Footnote 52. Code Civ. Proc. § 2032.310.

(n53)Footnote 53. See Code Civ. Proc. §§ 2034.210-2034.310.

(n54)Footnote 54. Code Civ. Proc. § 2034.210.

(n55)Footnote 55. Code Civ. Proc. §§ 2035.020, 2036.020.

(n56)Footnote 56. Code Civ. Proc. § 2035.010; see Orr v. City of Stockton (2007) 150 Cal. App. 4th 622, 630-631,
58 Cal. Rptr. 3d 662 (petition to preserve evidence under Code Civ. Proc. § 2035.010 et seq. did not constitute ''an
action'' that satisfied statute of limitations in Gov. Code § 945.6(a)(1); procedure to perpetuate testimony or to preserve
evidence ''does not provide the petitioner with any further relief beyond obtaining discovery materials'').

(n57)Footnote 57. See Code Civ. Proc. § 437c(b)(3).

(n58)Footnote 58. See Code Civ. Proc. § 437c(b)(3).

(n59)Footnote 59. See Code Civ. Proc. § 437c(a), (b).

(n60)Footnote 60. Tinsley v. American President Lines, Ltd. (1992) 6 Cal. App. 4th 562, 569-570, 8 Cal. Rptr. 2d
851 (admissions in deposition are entitled to great deference and possess a high degree of credibility).
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PART B. Developing a Discovery Plan
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§ 2.11 Preliminary Considerations

[1] Information Needed

[a] Generally

A preliminary consideration in developing a discovery plan is an analysis of what information is needed for the
development of the case. Broad based and somewhat unfocused discovery, commonly characterized as a ''fishing
expedition,'' is often important, particularly for the sake of thoroughness and the prevention of subsequent surprise. It is
thus sometimes necessary to search for whatever might be found, without a clear idea of what to look for. However,
such an approach can be both expensive and fruitless. Discovery aimed at specific elements is more direct and more
likely to yield results.

A thorough analysis of the information necessary for a case includes giving consideration to any gaps in counsel's
factual knowledge of the matter, the elements that must be demonstrated to establish the case, the elements the opponent
must demonstrate, and the potential sources for this information.

[b] Information Regarding Unknown Facts

Determining what is not known is in some ways a continuation of the factual investigation begun at the initial client
interview. Both to be able to present the case in a complete and reasonable manner and to avoid a disastrous surprise, it
is clearly essential to know and understand all the facts that relate to the case. Much of the factual background will be
supplied by the client, and other matters may be discovered by investigation without formal discovery proceedings.
However, there frequently remain critical areas of factual uncertainty. Some facts may be uniquely in the possession of
the opponent; other facts may be in dispute, but the exact claim and basis for that claim may not be fully understood. In
any case, the beginning of the analysis of what information is needed is a review of the factual gaps in the attorney's
understanding of the case.

[c] Information Required for Proof

One of the keys to having specific goals for discovery is to analyze what must be proved to establish the case. The best
beginning for this analysis is legal research for a checklist of the elements of the claim or defense. Once a checklist has
been prepared, the attorney can then consider each element in terms of how it may be proved. Some elements will be
contested, and the attorney will want to present the evidence in the best manner to support the client's argument. Other
elements may not seriously be in dispute, but the attorney will still need to either obtain an appropriate admission from
the opponent or find the proper witness to establish the element at trial.
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[d] Information Required for Opponent's Proof

In planning discovery, counsel should also analyze what matters the opponent will be required to prove. If counsel has
favorable information that is unknown to the opponent, or if counsel believes that the opponent cannot prove a vital
element, it might be desirable to quickly educate the opponent to improve settlement opportunities. This could be done
either directly, by informing the opponent of the flaws of his or her case, or indirectly by initiating discovery methods
that demonstrate such flaws. On the other hand, if settlement is not likely in any case, counsel may prefer not to educate
the opponent at an early stage by a deposition or interrogatory that exposes a weakness but provides ample time to
develop a creative path around the weakness. Similarly, counsel may hope that the opponent does not discover the
weakness of counsel's own case, and may even aim discovery in another area in hopes of distracting the opponent.
Finally, an understanding of what the opponent must prove will help counsel monitor the opposition's stage of
preparation. For example, if it is recognized that the opponent's case requires the use of certain expert witnesses,
counsel can tell how prepared the opponent is for trial based on whether such experts have been identified and prepared.

[e] Source of Information

Discovery planning should also include an analysis of where the information needed can be obtained. Usually, the
easiest and cheapest source of information is the client. However, counsel frequently needs to know something beyond
the range of the client's knowledge. Determining the best source for that information is part of the art of being a trial
lawyer. Sometimes the information is available to several people, and the question is which of them would provide the
most impact and create the best impression on the trier of fact. Other times counsel may not know who has the
necessary information, and will need to employ preliminary discovery devices in a multistaged process of first learning
who has information, and later discovering the specifics of that information. Finally, some matters are within the
domain of expert witnesses and thus require special consultations. In such cases, not only is the process of obtaining an
expert an important aspect of the discovery plan, but use of the expert may become integrated with other discovery.
Counsel may need to obtain certain information for the expert, and may want the expert to review various aspects of
discovery, and perhaps assist in drafting, preparing, and even planning other discovery. And, of course, the expert is
likely to become a deponent in a deposition taken by the opponent.

[2] Expense

The financial resources both of the client and of the attorney's law practice frequently affect the choice of discovery
procedures.

Counsel should analyze whether a particular procedure is cost-effective for the case. In cases of high monetary value
and a high expectation of success, this factor may be minimized, but low-value cases demand increased cost economy.

As already discussed, oral depositions tend to be the most expensive discovery method, while interrogatories, requests
for admissions, and inspection of documents tend to be less expensive.

If the nature of the case will not bear the expense of oral depositions, it may be that most of the essential information
can be developed through detailed interrogatories and requests for admission of facts or genuineness of documents. In
fact, there are certain types of information that would take considerable deposition time to obtain, but could be more
easily obtained through the less expensive means of interrogatories or requests for admission. The possible availability
of form interrogatories that can be prepared with a minimum of drafting is an additional factor in this consideration. On
the other hand, original interrogatory drafting can be quite time-consuming in complex matters and may result in only a
minimal cost advantage.

Another option is an intentionally limited oral deposition. If other matters can be covered through less expensive
procedures, it may be possible to organize a tightly conducted deposition that covers a few critical areas but is not
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particularly time-consuming.

[3] Sequence of Discovery

The Discovery Act does not require any particular discovery sequence. Rather, it provides that unless there is a Judicial
Council rule, local court rule, or local uniform written policy to the contrary, the methods of discovery may be used in
any sequence, and the fact that a party is conducting discovery, whether by deposition or another method, shall not
operate to delay the discovery of any other party.n1 However, on motion and for good cause shown, the court may
establish the sequence of discovery for the convenience of parties and witnesses and in the interests of justice.n2 For
discussion of motions to regulate the sequence of discovery, see Chapter 41.

[4] Timing of Discovery

The timing of discovery is also generally unrestricted. However, a plaintiff may not serve a notice of oral deposition
without leave of court until 20 days after the service of the summons or the appearance by any defendant, whichever
occurs first.n3 Similarly, a plaintiff may not propound interrogatories, make a demand for inspection, or request
admissions without leave of court until l0 days after either the service of the summons on the party to whom the
interrogatory, inspection demand, or admission request is directed or the appearance of that party, whichever occurs
first.n4 A defendant may propound interrogatories, make a demand for inspection, or request admissions without leave
of court at any time,n5 and may serve a notice of oral deposition or, in a proper case, demand a physical examination of
the plaintiff at any time after being served with summons or appearing in the action, whichever occurs first.n6

Counsel should be aware that in unlawful detainer proceedings, the timing of discovery is accelerated and the plaintiff
may make requests for discovery sooner than in general civil actions.n7

As with the sequence of discovery, the court may, on motion and for good cause shown, establish the timing of
discovery for the convenience of parties and witnesses and in the interests of justice.n8 For discussion of motions to
regulate the timing of discovery, see Chapter 41.

A demand for an exchange of information concerning expert trial witnesses may not be made until after the setting of
the initial trial date.n9

The timing of discovery may be generally affected by local court rules issued pursuant to the Trial Court Delay
Reduction Act (Gov. Code § 68600 et seq.). For further discussion, see § 2.03, and Appendix D.

[5] Strategical Considerations

The strategical considerations regarding the sequence and timing of the use of the various discovery methods will
depend on the particular case and on the goals of discovery.

Frequently, the party desiring production of documents and things does not have sufficient information to specify the
documents or things to be produced. The information can be obtained through interrogatories or oral depositions, which
may then be followed by a demand for inspection.

In some instances, depending on the person to be deposed, it might be advisable or necessary to precede a deposition
with interrogatories to a party. For example, the identities and location of witnesses may be discovered from the adverse
party through interrogatories, in which event the depositions of the witnesses will be taken later, if at all. In a personal
injury action, however, it may be advantageous to take the deposition of the adverse party or a nonparty witness at an
early time while the facts are still fresh in the person's mind, and thus to commit the person to a version of the case
before there is too much time for the testimony to be colored by the exigencies of the case or the influence of interested
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persons. Each case must, however, be evaluated separately as to the speed with which discovery should proceed, and
with relation to particular persons and matters.

[6] Frequency and Quantity of Discovery

The Discovery Act places no limitation on the number of demands to inspect documents, tangible things, land, or other
property of a party or on requests for admission of the genuineness of documents other than as justice requires to protect
the responding party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense.n10 But it
does place certain initial limitations on the quantity of discovery through depositions, interrogatories, requests for
admission of matters not relating to the genuineness of documents, and the physical examination of the plaintiff in a
personal injury action. Thus, Code of Civil Procedure Section 2025.610 provides that once any party has taken the
deposition of any natural person, including that of a party to the action, neither the party who gave, nor any other party
who received, notice of the deposition may take a subsequent deposition of that deponent, unless the court for good
cause otherwise permits or the parties so stipulate, with the consent of the deponent if he or she is not a party to the
action. There are, however, no limits as to the length of a deposition or on the number of witnesses who may be
deposed.n11

The Discovery Act also contains limitations on the number of specially prepared interrogatories or requests for
admissions that may be propounded.n12 For discussion of these limitations, see Chapters 60 and 63, respectively. The
Act also limits the use of physical and mental examinations.n13

The strategical considerations regarding the quantity and frequency of the use of the various discovery methods will
depend on the particular case, and on the goals of discovery.

It is often advisable, particularly in large and complex cases, to conduct different series of discovery proceedings,
developing broad matters initially and subsequently probing into more detail. For example, an early deposition might
develop only a portion of the facts, such as the identity of then known witnesses and the existence and location of
pertinent documents. A later deposition of the same deponent might be required to obtain further facts or to interrogate
the witness about the details of documents subsequently obtained by a demand for inspection.n14 Similarly, an early set
of interrogatories might seek general information, and, depending on the responses, it may become necessary to pursue
certain phases of the case in greater detail in subsequent sets of interrogatories or depositions.

[7] Status of Person From Whom Discovery Is Sought

[a] Parties

The discovery procedure available and the material that can be discovered depends on the relationship or status of the
person from whom discovery is sought. Most discovery procedures are designed to be directed toward the opposing
party, and there is thus a broad variety of devices available to obtain such discovery.

In planning discovery that is meant to obtain information from the opponent, it is possible to select from oral or written
depositions;n15 interrogatories;n16 demands for inspection of documents, tangible things, and land or other
property;n17 requests for admission;n18 and a physical or mental examination in any case in which the physical or
mental condition of the party is in controversy.n19

[b] Nonparties

[i] Generally

Through the use of a deposition subpoena, one who is not a party to the action may be required to attend and testify at
an oral or written deposition, or to produce business records for copying, or both to attend and testify and to produce
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business records, other writings, and things.n20

If a nonparty is required to provide testimony at a deposition, the deposition is conducted in the same manner and
subject to the same scope as the deposition of a party.n21 However, a command to a nonparty to produce business
records is distinct and different from the similar demand for inspection of documents and other things directed to a
party. A nonparty can be commanded through its custodian of records to produce business records for copying.n22 This
is considerably narrower than the inspection demand that can be made to a party regarding documents, tangible things,
and land or other property in the possession, custody, or control of the party.n23

A nonparty may also be subjected to a physical or mental examination by a physician or other appropriate health-care
practitioner, if the nonparty is either an agent of a party or is in the custody or under the legal control of a party, and the
mental or physical condition of the nonparty is in controversy in the action.n24

[ii] Experts

A distinction is made between an expert engaged by a party to consult and report, but who will not be a witness, and
someone who is identified as an expert trial witness.

After the setting of the initial trial date, a demand may be made requiring certain information to be exchanged regarding
each party's expert trial witnesses.n25 After receiving the opponent's expert witness list, a party may conduct a
deposition of any person on the list.n26

In contrast, discovery of the identity of, and facts observed by, an expert consulted, retained, or specially employed by a
party in anticipation of litigation or preparation for trial but not designated as a trial witness pursuant to Code of Civil
Procedure Section 2034.210 et seq. is strictly limited. Such matters may be discovered only if the court determines that
denial of discovery will unfairly prejudice the party seeking discovery in preparing that party's claim or defense or will
result in an injustice.n27

[c] Corporations and Other Business Entities

Whether a party or nonparty, the deposition of a corporation or other business entity presents a practical problem in that,
by its nature, a deposition requires the participation of a natural person. Often, the party seeking discovery does not
know which person or persons within the entity are qualified to furnish the desired information. This situation is
handled by a requirement that the deposition notice describe the matters on which examination is requested. The
deponent is then required to designate and produce at the deposition those individuals who are the most qualified to
testify on the matters requested.n28

[d] Prisoners

Although the Discovery Act has no special rules regarding the taking of depositions of prisoners, certain procedures are
required by other statutes.

If the witness is a prisoner confined in a county jail, the taking of a deposition requires a court order from the court in
which the action is pending, a Supreme Court justice, or a superior court judge of the county where the action is
pending.n29 The order requires a motion by a party, with an affidavit, or a declaration under Code of Civil Procedure
Section 2015.5, showing the nature of the action, the expected testimony, and the materiality of the expected
testimony.n30

Similar provisions apply to a witness who is a prisoner confined in a state prison in California.n31
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For further discussion of depositions of prisoners, see Chapter 50.

[8] When Discovery Must Be Completed

Other than actions that have been submitted to judicial arbitration or proceedings in unlawful detainer, forcible entry,
forcible detainer, and eminent domain,n32 parties are entitled, as a matter of right, to complete discovery proceedings
until 30 days, and to have motions concerning discovery heard until 15 days, before the date initially set for trial.n33 If
either of these dates falls on a Saturday, Sunday, or judicial holiday,n34 the last day is the next court day closer to the
trial date.n35

If, however, the discovery proceeding pertains to a witness identified under Code of Civil Procedure Section
2034.210,n36 parties are entitled as a matter of right to complete discovery proceedings until 15 days, and to have
motions concerning discovery heard until 10 days, before the date initially set for trial.n37 If either of those days falls
on a Saturday, Sunday, or holiday, the last day becomes the next court day closer to the trial date.n38

Discovery is considered completed on the day a response is due or on the day a deposition begins.n39 On motion of a
party, the court may, on a consideration of specified matters, grant leave to complete discovery proceedings, or to have
a motion concerning discovery heard closer to the initial trial date, or to reopen discovery after a new trial date has been
set.n40

When retrial or new trial of an action is required after a mistrial, the grant of a motion for new trial, or remand after
reversal of judgment on appeal, discovery is reopened. The last day for completing discovery that has been reopened in
these circumstances is 15 days before the date initially set for the new trial.n41

When the last day to perform or complete any act provided for in the Discovery Act falls on a Saturday, Sunday, or
holiday, the time limit is extended until the next court day that is not a Saturday, Sunday, or holiday.n42

For full discussion of time limitations on discovery and motions to extend those time limitations, see Chapter 3.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeTime LimitationsCivil ProcedurePleading & PracticeService of
ProcessSummonsIssuanceCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral
OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsExpert
Witness DiscoveryCivil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMethodsMental & Physical
ExaminationsCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for
Production & InspectionCivil ProcedureDiscoveryRelevanceCivil ProcedureDiscoveryUndue BurdensCivil
ProcedureAlternative Dispute ResolutionArbitrationsGeneral OverviewCivil ProcedurePretrial MattersSubpoenasCivil
ProcedureJudgmentsRelief From JudgmentMotions for New TrialsReal Property LawEminent Domain
ProceedingsProcedureReal Property LawLandlord & TenantLandlord's Remedies & RightsEviction ActionsForcible
Entry & DetainerReal Property LawTitle QualityAdverse Claim ActionsUnlawful Detainer

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. 2019.020.

(n2)Footnote 2. Code Civ. Proc. § 2019.020.

(n3)Footnote 3. Code Civ. Proc. § 2025.210.
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(n4)Footnote 4. See Code Civ. Proc. §§ 2030.020, 2031.020, 2033.020.

(n5)Footnote 5. See Code Civ. Proc. §§ 2030.020, 2031.020, 2033.020.

(n6)Footnote 6. See Code Civ. Proc. §§ 2025.210, 2032.220.

(n7)Footnote 7. See, e.g., Code Civ. Proc. §§ 2030.020, 2031.020, 2033.020; see generally Code Civ. Proc. §
2024.040.

(n8)Footnote 8. Code Civ. Proc. § 2019.020.

(n9)Footnote 9. Code Civ. Proc. § 2034.210.

(n10)Footnote 10. See Code Civ. Proc. §§ 2031.030, 2031.050, 2033.030.

(n11)Footnote 11. See Code Civ. Proc. § 2025.010 et seq.; see also discussion in Chapter 51.

(n12)Footnote 12. See Code Civ. Proc. §§ 2030.030, 2033.030.

(n13)Footnote 13. See Code Civ. Proc. § 2032.320; see also discussion in Chapter 62.

(n14)Footnote 14. Such a subsequent deposition may, however, require leave of court pursuant to Code Civ. Proc.
§ 2025.610.

(n15)Footnote 15. Code Civ. Proc. §§ 2025.010 et seq., 2028.010 et seq.

(n16)Footnote 16. Code Civ. Proc. § 2030.010.

(n17)Footnote 17. Code Civ. Proc. § 2031.010.

(n18)Footnote 18. Code Civ. Proc. § 2033.010.

(n19)Footnote 19. Code Civ. Proc. § 2032.020.

(n20)Footnote 20. Code Civ. Proc. § 2020.010.

(n21)Footnote 21. See Code Civ. Proc. § 2020.030.

(n22)Footnote 22. Code Civ. Proc. § 2020.410.

(n23)Footnote 23. Code Civ. Proc. § 2031.010.

(n24)Footnote 24. Code Civ. Proc. § 2032.020.

(n25)Footnote 25. Code Civ. Proc. § 2034.210; see discussion in Chapter 64.

(n26)Footnote 26. Code Civ. Proc. § 2034.410.

(n27)Footnote 27. See Code Civ. Proc. § 2018.030.

(n28)Footnote 28. Code Civ. Proc. § 2025.230; see also Code Civ. Proc. § 2020.310.

(n29)Footnote 29. Code Civ. Proc. § 1995.

(n30)Footnote 30. Code Civ. Proc. § 1996.
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(n31)Footnote 31. See Penal Code § 2623.

(n32)Footnote 32. See Code Civ. Proc. § 2024.040.

(n33)Footnote 33. Code Civ. Proc. § 2024.020.

(n34)Footnote 34. See Code Civ. Proc. § 10 (designated judicial holidays).

(n35)Footnote 35. Code Civ. Proc. § 2016.060.

(n36)Footnote 36. Relating to exchange of lists of expert witnesses.

(n37)Footnote 37. Code Civ. Proc. § 2024.030.

(n38)Footnote 38. Code Civ. Proc. § 2016.060; see Code Civ. Proc. § 10

(n39)Footnote 39. Code Civ. Proc. § 2024.010.

(n40)Footnote 40. See Code Civ. Proc. §§ 2024.050; § 3.02.

(n41)Footnote 41. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70,
991 P.2d 156 (for purposes of calculating discovery cutoff for retrial or new trial, ''initial trial date'' in former Code Civ.
Proc. § 2024(a) (now Code Civ. Proc. § 2024.020) refers to date initially set for the retrial or new trial, not the date
initially set for the original trial); see § 3.01[2][g].

(n42)Footnote 42. Code Civ. Proc. § 2016.060; see Code Civ. Proc. § 10 for specification of holiday.
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1-2 California Deposition and Discovery Practice § 2.12

§ 2.12 Strategy Guidelines

[1] Clarify Facts and Claims Early

The significance and priority of discovering ultimate facts and acquiring a clear understanding of the opponent's case
cannot be overemphasized. A misunderstanding of the facts or the opponent's claims can lead to misevaluation of a case
and thus development of inappropriate work plans and inappropriate expectations.

Allegations in complaints and answers are sometimes pleaded so generally as to provide a minimum of information.
Tort actions based on negligence are particularly susceptible to broad, unspecified claims, sometimes even pleaded in
the alternative. Such a complaint leaves the plaintiff room to develop a clearer theory of liability as discovery
progresses, but may provide little specific information to the defendant. Even a contract action, which is a type of
dispute that can lend itself to a reasonably clear exposition of facts and claims at the complaint stage, may contain
allegations based on information and belief that leave the defense unsure of what the plaintiff knows or suspects. The
opportunity for vagueness is not limited to complaints, and in fact may be even more of a problem with answers. The
extreme example of this is the general denial, which disputes the complaint but provides the plaintiff with no specific
contrary facts or claims.

An attorney must become informed regarding the opponent's claims and versions of the facts as quickly and efficiently
as possible. If the opponent's claims cannot be clarified by a cooperative conversation with opposing counsel, or by a
demurrer, then this task must be accomplished through discovery procedures.

[2] Get Documents Early

It is usually good practice to obtain document production at an early stage of discovery. There are several reasons for
this, as explained below, even in a case that is not particularly document oriented. Additionally, there are usually no
good reasons for delaying requests for documents known or expected to be relevant.

If the documents are business reports of a nonparty, such as a police accident report or a hospital medical record, then
the document may be a strong objective factual framework for a particular aspect of the case. In that case, obtaining the
document early is an important element of an early clarification of facts and may provide a basis for determining what
matters are not in dispute.

If there is any risk that relevant documents might become lost, inadvertently destroyed, or intentionally altered, it is
particularly important to demand production early to avoid the loss of favorable evidence. For example, if transitory
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business records such as correspondence, memos, or notes are expected to be relevant, they should be made a part of the
case before they are disposed of in routine file maintenance. And certainly if there is a suspicion that the opponent may
be unethical and unscrupulous, and thus capable of altering a document, it is critical to obtain discovery before the
party's theories and knowledge of the case have developed enough that an alteration could be considered and
accomplished carefully enough to avoid detection. For example, if a plaintiff's attorney in a wrongful discharge case has
reason to believe that the plaintiff's former supervisor may be capable of altering the plaintiff's employment records to
justify the wrongful termination, it is important to get the personnel file out of the control of the supervisor before the
supervisor has had an opportunity to understand what documents will be critical in the action.

Although opposing counsel can usually be counted on for sufficient honesty and ethics to assure the absence of
intentional document destruction or alteration, there may also be an advantage to obtaining documents before the
opposing attorney has fully reviewed them or realized their significance. Although an ethical attorney would not prevent
discovery of relevant material, an aggressive attorney who is aware of a ''smoking gun'' and has adequate time to
analyze its discoverability may be able to interpose objections that might prevent discovery relating to the document or
at least raise the ante by increasing the expense and effort required to obtain such discovery.

[3] Move From General to Specific

The most efficient and effective approach to discovery is generally to begin by setting the broad framework of the case,
and then later filling in details. How this approach works in a particular situation will depend on what is already known
and what is sought to be learned.

For example, counsel may believe that a contract matter will turn on a party's intent at the time of entering a contract,
and may ultimately want to depose the party and probe his or her memory about events surrounding the formation of the
contract. However, before the deposition, counsel should review all relevant documents reflecting the contract. The first
step will thus be to clarify what written evidence of the contract exists before getting involved in the finer detail of the
interpretation of a specific clause, and the initial discovery should be tailored toward this broader goal.

The rationale for proceeding from the general to the specific is two-fold. First, it is simply the easiest way to learn. To
the extent that the discovery process is an educational process for the attorney to learn the case, it is helpful to design
the program in a way that will facilitate a quick and accurate understanding. Second, it is usually more efficient and less
embarrassing than the reverse method of focusing immediately on a particular detail. Although counsel may have fully
and accurately analyzed a case at an early stage and may have some advantage by being able to immediately direct
discovery on a particular element before the opponent is prepared, such an advantage is frequently more illusory than
real. The opponent's analysis may not be as slow as counsel anticipates, or counsel's own analysis may not be as
accurate as thought. Worst of all, by focusing on a specific detail too early counsel may allow an opponent to develop
an escape at a later stage through an explanation that could have been discovered sooner or perhaps even foreclosed by
a more thorough and general beginning to the discovery plan.

[4] Coordinate Discovery Procedures

Each of the discovery methods has special uses.n1 The choice and possible sequential interplay of the various discovery
methods will depend on the case at hand. For example, if interrogatoriesn2 are unable to elicit satisfactory answers
because the issues need development in detail, it may be necessary to take depositions. On the other hand, before taking
a deposition,n3 it may be advisable to first serve interrogatories to ascertain the names and locations of persons with
knowledge of relevant facts, or the existence of documents and things. In other situations, interrogatories might follow a
deposition if a review of the deposition answers indicates specific areas that need further development but which might
be dealt with more conveniently and inexpensively through interrogatories than through another deposition.n4

Requests for admissionn5 may also be appropriate at various stages. They may be used early, as a means of narrowing
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issues and developing an agreed-upon version of facts before more detailed discovery. They are also appropriate as a
follow-up to an admission obtained in a deposition or interrogatory.

The point is that a discovery plan frequently entails the integrated use of several discovery procedures, and
consideration should be given to the most reasonable sequence. In the previous example of discovery relating to the
formation of a contract,n6 a possible discovery sequence might be (1) interrogatories to determine the existence and
location of documents, (2) a combination of inspection of documents demands to the party and a deposition subpoena to
a nonparty for production of documents, (3) a request for admissions that a document list is exhaustive and that the
documents are genuine, (4) a deposition involving questioning about the documents, and (5) a request for admissions
regarding statements made in the deposition.

[5] Generally Take Depositions at Late Stage

As a general rule, if a case merits a multi-tiered discovery plan, it is usually better to begin with the written procedures
of interrogatories and inspection of documents, and to take depositions at a later stage of the case.

This guideline is, in part, simply the logical consequence of the previously stated considerations and guidelines
discussed in 2.12[1]-[4]. If it is generally advisable to get documents early through inspection of documents or a
subpoena deposition for the production of documents, then the corollary of this rule is that a deposition should normally
not be conducted until after the documents have been obtained. Similarly, if it is advisable to move from the general to
the specific, then a set of contention and general background interrogatories will usually precede a deposition. Finally,
to the extent that expense is a factor, there may be cause to delay use of the most expensive discovery procedure,
particularly if the case presents the possibility of an early settlement without the need for a deposition.

Another strategical consideration, particularly when opposing a corporation or other entity involving many different
individuals, is that loyalties may change with the passage of time. A nonparty witness who would provide strong
testimony favorable for the opponent at the beginning of a lawsuit may have a change of heart after a passage of time
that would result in a significantly different deposition. This occurs most obviously in the situation of an employee who
might loyally adhere to the company's version of events if deposed early, but who might later change jobs and
subsequently feel much freer about offering evidence harmful to the previous employer.

There are clear exceptions to a strategy of taking depositions late in the discovery process. In some cases, depositions
should be taken immediately. Examples of situations in which it may be appropriate to take an early deposition are (1)
when there is a strong possibility that a key witness may become unavailable later, (2) when the primary information for
initiating discovery may be best obtained through a deposition, or (3) when a quick deposition of the opposing party or
a key witness may have a strong impact on the case by either setting significant facts or revealing an opponent's
weakness. The impact of local fast-track rules may also necessitate taking depositions at an earlier stage in the discovery
process.n7

[6] Consider Time and Expense Factors

Although counsel will have already given consideration to the relative expense of the discovery procedures in the
preliminary analysis, budgetary considerations of the time and money involved in case presentation should also arise in
a strategic analysis.

If a case involves a relatively small monetary claim, it may not justify the expense of depositions or even other types of
discovery. At the other extreme, disputes over huge monetary claims may warrant extensive planning and thorough
discovery plans. The fact that the value of the case is subject to change as the discovery process progresses
demonstrates the need to review case strategy and reconsider the discovery plan at regular intervals.
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In other cases, the pressing element may be a time budget rather than expense budget. For example, a case in which
little discovery was accomplished because a settlement was anticipated may need a speeded-up discovery timetable if
the settlement possibility vanishes. In this situation, normal considerations and guidelines may be dispensed with in the
need to accomplish as much as possible in a restricted time.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersCivil ProcedurePleading & PracticePleadingsComplaintsGeneral
OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryRelevance

FOOTNOTES:
(n1)Footnote 1. See generally discussion in § 2.10.

(n2)Footnote 2. See generally Code Civ. Proc. § 2030.010 et seq.

(n3)Footnote 3. See generally Code Civ. Proc. § 2025.010 et seq.

(n4)Footnote 4. To depose a person more than once may require a court order. See Code Civ. Proc. § 2025.610; see
also discussion in § 2.11[6].

(n5)Footnote 5. See generally Code Civ. Proc. § 2033.010 et seq.

(n6)Footnote 6. See discussion in 2.12[3].

(n7)Footnote 7. See discussion in §§ 2.03, 3.01A.
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AUTHOR: Lawrence P. Ebiner, Esq. and Lester I. Yano, Esq.

§ 2A.syn Synopsis to Chapter 2A: Discovery of Computer Records

§ 2A.01 Nature of Computer Records

§ 2A.02 Authority for Discovery of Computer Records

§ 2A.02A Federal Rules of Civil Procedure Governing Electronic Discovery

§ 2A.02B Judicial Council's Proposed Electronic Discovery Rules

§ 2A.03 Preliminary Considerations

[1] Assessing Appropriateness and Risks of Computer Discovery

[2] Whether to Retain Expert

§ 2A.04 Conducting Preliminary Investigation Before Formal Discovery

[1] Importance of Gathering Preliminary Information

[2] Initial Interrogatories and Depositions

[3] Profile of Computer System

[a] Importance of Computer Profile

[b] Number, Types, and Locations of Computers

[c] Computer Software

[d] Operating Systems

[e] Existence of Computer Network

[f] Electronic Mail
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[g] Data Storage and Retention

[4] Identification of Computer Users and Support Staff

[5] Identification of Computer Records

§ 2A.05 Preserving Computer Records Prior to Production

[1] Duty to Preserve Electronic Evidence

[1A] Guidelines for Preserving Electronic Evidence

[1B] Possibility of Inadvertent Destruction

[2] Stipulation to Preserve Computer Records

[3] Ex Parte Application to Preserve Data

§ 2A.06 Obtaining Computer Records: Request for Documents

[1] Methods of Obtaining Computer Records

[2] Designating Form of Data to be Produced

§ 2A.07 Discovery of Hardware and Program Software

§ 2A.08 Responding to Discovery Requests

[1] Application of General Discovery Rules

[1A] Duty to Produce Electronic Evidence

[2] Specific Objections

[3] Restricting Scope of Discovery Request

[4] Inability to Comply

[5] Pre-Production Review

[5A] Protecting Confidentiality and Privilege

[6] Method of Production

[7] Inadvertent Disclosure

§ 2A.09 Enforcement of Discovery Requests

[1] Meet and Confer Requirement

Page 75
1-2A California Deposition and Discovery Practice 2A.syn



[2] Motion to Compel

§ 2A.10 Care and Custody of Computer Records After Production

§ 2A.11 Burden and Expense of Production

§ 2A.12 Admissibility of Computer Records

[1] Governing Statutes

[2] Best Evidence Rule

[3] Computer Records as Business Records

§ 2A.13 Checklist: Contents of Interrogatories Regarding Computer System

§ 2A.14 Checklist: Contents of Demand for Inspection of Documents Regarding Computer Simulation of Vehicle
Crash

§§ 2A.15-2A.29 Reserved

§ 2A.30 Ex Parte Application For Temporary Restraining Order and Preliminary Injunction to Prevent Destruction
of Computer Records [ Code Civ. Proc. § 527 ; Cal. Rules of Ct., Rules 3.1200-3.1207]

[1] FORM

[2] Comment

[a] Use of Form

[b] Supporting Papers

§ 2A.31 Declaration in Support of Ex Parte Application [ Code Civ. Proc. § 527 ; Cal. Rules of Ct., Rules
3.1200-3.1207]

[1] FORM

[2] Comment

§ 2A.32 Order Granting Application for Temporary Restraining Order and to Show Cause Re Preliminary
Injunction Preventing Destruction of Computer Records [ Code Civ. Proc. § 527 ; Cal. Rules of Ct., Rules
3.1200-3.1207]

[1] FORM

[2] Comment

Lawrence P. Ebiner, Esq. and Lester I. Yano, Esq. n*

FOOTNOTES:
(n1)Footnote *. Mr. Ebiner is a partner in the Orange County office of Morrison & Foerster, specializing in a broad
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range of commercial litigation matters. Mr. Yano is a litigation associate in the Los Angeles office of Morrison &
Foerster. Joan Feldman of Computer Forensics in Seattle, Washington, provided technical consultation for the chapter.
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AUTHOR: Lawrence P. Ebiner, Esq. and Lester I. Yano, Esq.

Scope

Lawrence P. Ebiner, Esq. and Lester I. Yano, Esq. n* SCOPE

This chapter discusses the practical aspects of preparing for and executing the discovery of computer records, often
referred to as electronic discovery (e-discovery). Part A describes the preliminary investigation that should be
conducted before formal discovery is commenced, including obtaining information on the computer hardware, software,
and operating systems, and identifying key computer users and support staff. Part A also covers the preservation of
computer records prior to production, discovery of computer records and software, responses to computer-related
discovery requests, enforcement of discovery requests, care of computer records after production, and admissibility of
computer records. Finally, Part A provides checklists to help counsel formulate a discovery plan. Part B offers forms for
use when counsel wishes to prevent the destruction of the other party's computer records, including forms of an ex parte
application for a temporary restraining order and preliminary injunction, a supporting declaration, and a court order.

The chapter focuses on the discovery of computer records. A discussion of discovery in general can be found in Chapter
2.

FOOTNOTES:
(n2)Footnote *. Mr. Ebiner is a partner in the Orange County office of Morrison & Foerster, specializing in a broad
range of commercial litigation matters. Mr. Yano is a litigation associate in the Los Angeles office of Morrison &
Foerster. Joan Feldman of Computer Forensics in Seattle, Washington, provided technical consultation for the chapter.
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1-2A California Deposition and Discovery Practice § 2A.01

AUTHOR: Lawrence P. Ebiner, Esq. and Lester I. Yano, Esq.

§ 2A.01 Nature of Computer Records

A sweeping array of computer technologies is available for generating, organizing, using, storing, and transmitting
information. Businesses, governments, and individuals rely extensively on computers to create and maintain an almost
infinite variety of important records. Payroll information, billings, accounting records, construction schedules,
blueprints, maintenance records, patient treatments, calendars, diaries, and formal correspondence are created and
retained electronically. Electronic mail is the preferred means of communication for many who have access to a
computer network.

When computer records and technology are the subject of the litigation itself, such as in some copyright, trade secret,
and patent suits, electronic evidence will be the central focus of discovery. However, because so much information now
exists in electronic form--and sometimes only in electronic form--no discovery plan should be finalized without at least
considering whether to pursue discovery of computer records.

A computer record can generally be defined as any information that is created and retained in a computer storage
medium, most commonly computer tapes or disks. The courts and authorities have variously described
computer-generated information as electronic data, electronic media, electronically stored information, electronic data
compilations, computerized information, or, simply, computer records. The Code of Civil Procedure refers to ''data
compilations.''n1 For further discussion of sources of electronic evidence, refer to Matthew Bender(R) Practice Guide:
California Civil Discovery, Ch. 5, Discovery of Electronic Information .

Cases use various terms to describe ''electronic discovery,'' often referred to as ''e-discovery.''n2 The Federal Rules of
Civil Discovery refer to the ''disclosure and discovery of electronically stored information,'' or ''ESI''n3 Some courts use
the more prosaic ''computer inspection'' or simply refer to discovery of ''electronic evidence'' or ''electronic data.''n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCopyright LawCivil Infringement ActionsGeneral
OverviewEvidenceDemonstrative EvidenceComputer-Generated EvidencePatent LawInfringement ActionsGeneral
OverviewTrade Secrets LawCivil ActionsDiscoveryTrade Secrets LawProtection of SecrecyEmail & Internet Display

FOOTNOTES:
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(n1)Footnote 1. Code Civ. Proc. § 2031.280(c).

(n2)Footnote 2. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 216 F.R.D. 280, 284 (''electronic discovery'').

(n3)Footnote 3. See, e.g., Fed. R. Civ. P. 16.

(n4)Footnote 4. Advante Int'l Corp. v. Mintel Learning Tech. (N.D. Cal. June 29, 2006) 2006 U.S. Dist. LEXIS
45859, at *3 .
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§ 2A.02 Authority for Discovery of Computer Records

Under the Civil Discovery Act, a document means a writing as defined in Section 250 of the Evidence Code.n1Section
250 of the Evidence Code defines a writing to include ''every ... means of recording upon any tangible thing any form of
communication or representation, including letters, words, pictures, sounds, or symbols, or combinations thereof.''n2
Since a computer record is nothing more than the recording of information in electronic form, computer records
constitute documents within the scope of the Civil Discovery Act.n3

Computer records are also discoverable under federal law. Rule 34 of the Federal Rules of Civil Procedure provides for
discovery of all ''data compilations.''n4 The Notes of Advisory Committee on Rules explain as follows:

The inclusive description of ''documents'' is revised to accord with changing technology. It makes
clear that Rule 34 applies to electronic data compilations from which information can be obtained only
with the use of detection devices, and that when the data can as a practical matter be made usable by the
discovering party only through respondent's devices, respondent may be required to use his devices to
translate the data into usable form.

For further discussion of federal rules governing electronic discovery, see § 2A.02A.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsRequests for Production & InspectionEvidenceDemonstrative
EvidenceComputer-Generated EvidenceEvidenceDocumentary EvidenceWritingsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2016.020(c).

(n2)Footnote 2. Evid. Code § 250.

(n3)Footnote 3. See Code Civ. Proc. § 2031.280(c) (statute provides for translation of ''data compilations'' into
reasonably usable forms through ''detection devices'').

(n4)Footnote 4. Fed. R. Civ. P. 34.
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§ 2A.02A Federal Rules of Civil Procedure Governing Electronic Discovery

Federal e-discovery rules, effective December 1, 2006, expressly require the investigation, discussion, handling, and
production of electronic data in the ordinary course of discovery. Because the California Judicial Council has proposed
rules that essentially mirror the federal rules (see § 2A.02B), the federal rules are discussed briefly. Moreover,
California case law dealing with electronic discovery is sparse, so California courts may look for guidance to federal
decisions construing the federal rules.

Civil Rule 16 provides that the scheduling order may include ''provisions for the disclosure and discovery of
electronically stored information'' (sometimes referred to as ESI) as well as ''agreements the parties reach for asserting
claims of privilege or of protection [of] trial-preparation material after production.''n1

Rule 26(a)(1)(A)(ii) requires parties to disclose any electronically stored information they may use in support of their
claims or defenses. Rule 26(b)(2)(B) distinguishes electronically stored information that is not ''reasonably accessible.''
If a party claims that evidence is inaccessible, the party must identify the data and show why it is unreasonably
burdensome or costly to retrieve. If that showing is made, the objecting party may still need to preserve the evidence,
because the court may order discovery if the requesting party shows good cause.n2

Rule 26(b)(5) addresses inadvertent disclosure of privileged or protected information. The producing party must
promptly notify the receiving party of the inadvertent disclosure. The receiving party must return, sequester, or destroy
that information. If that information has already been disseminated, the receiving party must take reasonable steps to
retrieve it.n3 For discussion of California case law related to inadvertent disclosure of privileged information, see §
2A.08[7] and Ch. 28, Attorney Work Product Protection, § 28.04[9].

Rule 26(f) requires the parties to ''meet and confer'' about the preservation of discoverable evidence and the form in
which the electronically stored information must be produced.n4

Rule 34 explicitly recognizes electronically stored information as a category subject to discovery, distinct from
''documents'' and ''tangible things.''n5 The requesting party may specify the form or forms in which the electronically
stored information is to be produced.n6 The responding party may object.n7 Absent a court order, stipulation, or request
for a particular form, a party may produce electronically stored information in the form in which it is ordinarily
maintained or in a reasonably usable form. Unless otherwise ordered by the court, a party need only produce
electronically stored information in one form.n8
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Rule 37 addresses sanctions for failure to produce electronically stored information. Absent ''exceptional
circumstances,'' sanctions may not be imposed under the civil rules if electronically stored information requested in
discovery is lost as a result of the routine, good-faith operation of an electronic information system, provided the
operation is in good faith.n9 The rule does not define ''exceptional circumstances'' and permits sanctions for the
destruction of evidence.n10

For a detailed discussion of the federal rules, see Matthew Bender(R) Practice Guide: Federal Pretrial Civil Procedure in
California, Ch. 23, Methods of Discovery .

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsElectronic DiscoveryPrivileged InformationCivil
ProcedureDiscoveryMisconductCivil ProcedurePretrial MattersConferencesScheduling Conferences

FOOTNOTES:
(n1)Footnote 1. Fed. R. Civ. P. 16(b)(3)(B)(iii), (iv).

(n2)Footnote 2. Fed. R. Civ. P. 26(b)(2)(B).

(n3)Footnote 3. Fed. R. Civ. P. 26(b)(5)(B).

(n4)Footnote 4. Fed. R. Civ. P. 26(f)(3)(C).

(n5)Footnote 5. See Fed. R. Civ. P. 34(a)(1)(A).

(n6)Footnote 6. Fed. R. Civ. P. 34(b)(1)(C).

(n7)Footnote 7. Fed. R. Civ. P. 34(b)(2)(D).

(n8)Footnote 8. Fed. R. Civ. P. 34(b)(2)(E).

(n9)Footnote 9. Fed. R. Civ. P. 37(e).

(n10)Footnote 10. See Fed. R. Civ. P. 37(b)(2)(A).
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§ 2A.02B Judicial Council's Proposed Electronic Discovery Rules

Attorneys who deal with electronic discovery matters should acquaint themselves with the California Judicial Council's
proposal to substantially revise the statutes and rules of court relating to electronic discovery in California state courts.
This proposal was unanimously approved by the Judicial Council on April 25, 2008, and was introduced in the 2008
legislative session as AB926. For an analysis of this proposal, see Kiesel, Paul R., and McBride, Kevin. ''The Proposed
e-Discovery Rules for California: How Will the New Rules Affect State Court Practice?'' LexisNexis[(R)] Expert
Commentary, available online on lexis.com under Legal > States Legal - U.S. > California > Emerging Issues >
Electronic Discovery & Evidence.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsElectronic DiscoveryGeneral Overview
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§ 2A.03 Preliminary Considerations

[1] Assessing Appropriateness and Risks of Computer Discovery

Whether to seek computer records should be assessed in light of the nature and size of the case. Among other things,
counsel should consider the extent to which computer systems may have been used to generate potentially relevant
information, whether the information can be obtained through conventional document discovery, the amount at stake in
the litigation, and the potential cost of the discovery. Not every case is appropriate for electronic discovery. Although
electronically stored information may provide golden nuggets of relevant data, and occasionally even a smoking gun, it
can be prohibitively expensive, particularly if the discovery requests are unfocused.

In addition, service of a request for production of computer records by one party is an invitation for the responding
party to serve a similar request for production. Accordingly, since the client's computer records may ultimately have to
be produced, counsel should consider what may be hidden in the client's computer files before demanding production of
computer records from the other side.

[2] Whether to Retain Expert

A general understanding of what a computer does and how computer records are stored is a prerequisite to computer
discovery. An attorney who is uncomfortable or inexperienced with computers may be reluctant to pursue electronic
information despite its potential importance. Counsel can learn enough about the fundamentals of computer hardware,
software, operating systems, and data creation and retention to evaluate whether to pursue computer records in a given
case.

However, many lawyers may not have the technical knowledge necessary to formulate a comprehensive discovery plan
for computer records. Others who have the knowledge may still need technical assistance to implement fully a
discovery strategy. A computer expert can assist in developing and implementing a discovery plan by preparing
interrogatories and requests for production, evaluating responses to written discovery, accessing and retrieving data,
storing the data, preparing for deposition, and testifying at trial.

In larger cases involving a multitude of computer records or when the central issues in the case involve electronic data
or computer technology, an expert will be crucial. When computer records may have been deleted or erased, that
information may be lost without the assistance of an expert. Some experts have assembled software programs to retrieve
data on old disks and tapes that might otherwise be inaccessible.
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In smaller cases, the additional costs of an expert must be balanced against the potential benefits. If counsel possesses
the technical knowledge and a clear understanding of the particular electronic data needed, an expert may be
unnecessary. However, any lawyer who participates in accessing and retrieving the data risks becoming a witness with
respect to those collection techniques.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryRelevanceCivil
ProcedureDiscoveryUndue BurdensEvidenceRelevanceRelevant EvidenceEvidenceTestimonyExpertsGeneral Overview
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§ 2A.04 Conducting Preliminary Investigation Before Formal Discovery

[1] Importance of Gathering Preliminary Information

Computer records may be obtained by means of an inspection demand, a deposition subpoena, or a document request in
a notice of deposition. However, before serving a formal request for production of electronic data, counsel should
consider conducting a preliminary investigation into the nature of the computer system from which records are being
sought, the identity of key computer operators and technical support staff, and the categories of information that may
potentially be stored in electronic form. This preliminary information can usually be obtained through a combination of
independent investigation, interrogatories, and preliminary depositions. Inspection demands for computer records may
be served without conducting preliminary discovery.n1 However, unless counsel knows from the outset what electronic
data to look for and where to find it, it may be difficult not only to craft appropriate demands but also to enforce them.

[2] Initial Interrogatories and Depositions

Section 2030.010 et seq. of the Code of Civil Procedure sets forth the procedure for propounding written
interrogatories.n2 In general, interrogatories are useful in obtaining information about the responding party's computer
system, including hardware and software, and the kind of information generated and retained by computer.
Interrogatories may also be used to identify the persons who may have operated computers to generate potentially
relevant data, and the technical support staff, who may be able to provide additional information on how the computer
system works and where key electronic data might be stored. For a general discussion of interrogatories, see Ch. 60,
Interrogatories.

Section 2025.010 et seq. of the Code of Civil Procedure govern the procedures for taking oral depositions.n3
Preliminary depositions may be used to obtain additional information about the computer system, and to identify
specifically where relevant electronic data may be located and how to access it. For a discussion of depositions, see Ch.
50, Depositions in General.

[3] Profile of Computer System

[a] Importance of Computer Profile

A first step in a preliminary investigation is to develop a profile of the computer systems used by the responding party
to generate and store data. A computer profile is important for two reasons. First, asking the responding party to provide
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a profile of its computer system may force that party to evaluate its data management system systematically, a necessary
step if the responding party and its counsel are to perform a reasonable and good faith effort to locate and produce
computer records. Second, with the computer system profile in hand, counsel will have a better idea about the kinds of
electronic records that may exist and will also be better able to monitor the production of computer records by the other
side.

A profile of the computer system includes information about the numbers, types, and locations of computers, the
software used, the existence of a computer network, electronic mail, backup schedules, and data retention and
destruction policies.

[b] Number, Types, and Locations of Computers

Computers come in different shapes, sizes, and with different capabilities. They range from portable computers of all
sizes to desktop computers, minicomputers, and mainframe computers. However, the size of the computer is not
necessarily indicative of the computational capability or the information that can be stored in the computer. Therefore,
counsel should develop a computer profile listing the types of computers that may have been used to create or store
potentially relevant information, and the number and location of each type.

It is not always necessary to develop a list of every computer owned or used by an opposing party. In large
organizations there may be hundreds or thousands of computers containing information that is irrelevant to the issues in
the case. A request for this kind of information will almost certainly be met with an objection. Accordingly, counsel
should focus on those computers that may have been used to create, manipulate, or store potentially relevant data.
Computers used by the key percipient witnesses and their secretaries and assistants should be at the top of the list.
Personal or home computers should not be overlooked.

[c] Computer Software

Computer software refers to the programs that provide the instructions that cause the computer to work. Software can
include anything from the programs that run computer games to the programs that are used for complex mathematical
modeling. The kind of software used depends on the type of work done by the business or individual. Some software are
designed for a broad spectrum of users. For example, certain word processing programs are used not only in the largest
centers of government and industry but also in the smallest home offices. The most common types of software that
counsel will encounter include word processing, spreadsheet, database, and calendering programs.

Word processing software (e.g., Microsoft Word and WordPerfect) enables the user to draft and revise documents on a
computer. Virtually every individual or business that possesses a computer uses word processing software. Spreadsheet
programs (e.g., Microsoft Excel, Lotus 1-2-3) are used for organizing numbers and performing numerical calculations.
Many businesses with unique computing requirements use customized spreadsheet software to handle their specialized
needs. Database programs (e.g., Access and Paradox) are designed to organize, store, sort, and retrieve bits of
information, whether words or numbers. Like spreadsheets, databases are generally customized to deal with the specific
need of the organization or individual. Calendar programs (e.g., Schedule Plus and WordPerfect Office) permit the user
to calendar dates on the computer. Individuals often maintain their calendars solely on their computer, and groups may
pool scheduling information using work-group scheduling programs. A complete computer profile will include the type,
brand, and version of the pertinent software.

[d] Operating Systems

The operating system is the software program that controls the workings of the computer itself and the computer's
relationship to peripheral equipment such as monitors and printers. It maintains the disk files, manages the screen, and
provides the means by which application software is accessed, among other things. MS-DOS, OS/2, DR DOS, PC DOS,
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UNIX, and the Macintosh System 7 are examples of some common operating systems.

[e] Existence of Computer Network

A network permits two or more computers to communicate with each other. Persons who have access to a network can
exchange files, share common hardware, and run common software programs. One of the most important hardware
components of the network is the file server, which transmits and stores information from other computers. Once the
computers on the network have been identified, it may be possible to track the flow of information from computer to
computer. Tracking the flow of information is important because data that may have been permanently deleted from one
computer may still exist in another computer.

[f] Electronic Mail

Electronic mail (''e-mail'') is a form of communication of messages from one computer to another. Although many
businesses have formal policies governing its use, e-mail messages are often informal and frank, and contain statements
that the user might never consider including in a written report or public conversation. Moreover, as with other
information created or stored on the computer, even after an e-mail message is deleted from the system by the user, it
may continue to exist in electronic form. As a result, discovery of e-mail can often reveal a treasure chest of information
not available elsewhere.

[g] Data Storage and Retention

All electronic data is stored as magnetic impulses, typically on hard drives, floppy disks, or tapes. For personal
computers, the hard drive is generally found inside the computer, although some computers have external or removable
hard drives that the user can take out for transportation or storage. Floppy disks are portable disks that function
essentially like the hard drive, but are always removable. Magnetic tape can be used for storage of large amounts of data
or to store backup copies of data.

The identification of the device or medium on which data is stored may be essential to ensure retrieval of the
information. Large organizations typically have data backup and data retention policies, which should be ascertained.
Counsel should consider all potential sources of electronic data since the same data can be stored on different storage
devices at the same time. For example, information that has been deleted from the hard drive may still exist on a backup
tape or floppy disk. Even information that has been ''deleted'' or ''erased'' can, in some cases, be recovered.

[4] Identification of Computer Users and Support Staff

A computer user will inevitably know more about the records that were created or stored in the computer than a lawyer
responding to a discovery request. Accordingly, the identification of persons who may have used computers to generate
potentially relevant data is usually helpful. Key information would include the names, addresses, positions, and titles of
these persons, as well as a description of the hardware and software they used, the location of pertinent computer
components, and the purpose or purposes for which the individuals used the computer.

Identification of technical support staff is often useful as well. Most organizations employ at least one key person
dedicated to managing and servicing the computer system. Larger companies have entire departments dedicated to
computer operations. No matter what the department is called (e.g., Management Information Services, Electronic
Information Services, Data Processing), those responsible for managing and servicing the computers may be able to
provide information regarding the hardware, software, document retention policies, and other valuable information that
may be crucial in identifying, locating, and retrieving pertinent computer records.

[5] Identification of Computer Records
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Concurrent with the development of a computer profilen4 and the identification of key operators and technical support
staff,n5 counsel should identify categories of key information that might exist in electronic form. Knowledge of
computer operations and the software programs customarily used to create data will generally aid counsel in evaluating
the kinds of information that may be stored electronically.

Computer records may be obtained by identifying with particularity the category of items requested without specific
reference to electronic evidence.n6 However, without some background knowledge about the kinds of software and
computer systems that are typically used to create and store data, it will be difficult to formulate an appropriate
discovery request and ensure that all relevant information has been provided. An attorney seeking discovery of
documents or memoranda need not know that some word processing program has been used. However if certain
case-specific information is sought, then it may be important to know that specialized software has been used. For
example, in a construction case, counsel may wish to determine if a contractor used software to assist in the design
process or in scheduling construction tasks, or, in a case involving a stock portfolio, counsel may look for a program
that has been used to track investments.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesUseCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionComputer & Internet LawInternet BusinessGeneral
OverviewEvidenceDemonstrative EvidenceComputer-Generated Evidence

FOOTNOTES:
(n1)Footnote 1. See § 2A.09.

(n2)Footnote 2. Code of Civ. Proc. § 2030.010 et seq.

(n3)Footnote 3. Code of Civ. Proc. §§ 2025.010-2025.620, 2026.010, 2027.010.

(n4)Footnote 4. See § 2A.04[3].

(n5)Footnote 5. See § 2A.04[4].

(n6)Footnote 6. See Code Civ. Proc. § 2031.030.
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§ 2A.05 Preserving Computer Records Prior to Production

[1] Duty to Preserve Electronic Evidence

A party's duty to preserve electronic evidence is triggered when the party has notice that the evidence is relevant to
litigation or when the party should have known that the evidence might be relevant to litigation.n1 This duty ensures
that potentially relevant evidence is not lost or destroyed.n2

Once a party reasonably anticipates litigation, it must suspend its routine document retention/destruction policy and put
a ''litigation hold'' in place to ensure the preservation of relevant documents. As a general rule, that litigation hold does
not apply to ''inaccessible backup tapes [e.g., those typically maintained solely for the purpose of disaster recovery],
which may continue to be recycled on the schedule set forth in the company's policy. On the other hand, if backup tapes
are accessible [i.e. actively used for information retrieval], then such tapes would likely be subject to the litigation
hold.''n3 Any further destruction of documents could result in spoliation claims.n4

If a party cannot fulfill the duty to preserve because it does not own or control the evidence, the party still has an
obligation to give the opposing party notice of access to the evidence or of the possible destruction of the evidence, if
the party anticipates litigation involving that evidence.n5

Informal agreements regarding preservation of electronic evidence will sufficiently preserve a party's right to seek
spoliation sanctions against the opposing party if that party breaches the agreements.n6

For a sample preservation request and order and a sample interrogatory to discover whether the opposing party has a
records retention policy and whether the opposing party has suspended any destruction of records in response to a
request to do so, see Matthew Bender(R) Practice Guide: California Civil Discovery, Ch. 5, Discovery of Electronic
Information . Related forms in Matthew Bender(R) Practice Guide: California Civil Discovery, Ch. 5, Discovery of
Electronic Information include sample depositions questions, an inspection demand, and requests for production of
electronic evidence. For a form of preliminary injunction to preserve electronic evidence pending a discovery order, see
California Points and Authorities, Ch. 116, Injunctions (Matthew Bender).

For discussion of guidelines for preserving electronic evidence, see [1A], below. For coverage of enforcement of
discovery requests, see § 2A.09. For further discussion of the preservation of evidence generally, refer to Ch. 65,
Perpetuation of Testimony and Preservation of Evidence.
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[1A] Guidelines for Preserving Electronic Evidence

The Zubulake opinions issued by the Southern District of New York, particularly the fourth and fifth cases, are the
leading federal cases on the preservation of electronic evidence.n7 These cases have been cited and followed by many
of the federal district courts.n8 Although the cases are not binding precedent in California courts, the opinions provide
valuable guidance to attorneys confronted with electronic evidence preservation issues in e-discovery.

The fourth Zubulake case enumerates directives concerning preservation of electronic evidence once a party reasonably
anticipates litigation.n9 These guidelines include the following:

Once a party reasonably anticipates litigation, it must suspend its routine document
retention/destruction policy and put in place a ''litigation hold'' to ensure the preservation of relevant
documents.n10

As a general rule, the litigation hold does not apply to inaccessible backup tapes (e.g., those typically
maintained solely for the purpose of disaster recovery); these tapes may continue to be recycled on the
schedule set forth in the company's policy. However, if backup tapes are accessible (i.e., actively used
for information retrieval), they would likely be subject to the ''litigation hold.''n11

If a company can identify where particular employee documents are stored on backup tapes, then the
tapes storing the documents of ''key players'' to the existing or potential litigation should be preserved if
the information contained on those tapes is not otherwise available. This applies to all backup tapes.n12

''Must a corporation, upon recognizing the threat of litigation, preserve every shred of paper, every
e-mail or electronic document, and every backup tape? The answer is clearly, 'no'. Such a rule would
cripple large corporations ... that are almost always involved in litigation.''n13

The duty to preserve electronic evidence extends to:n14

Any documents or tangible things made by individuals likely to have discoverable
information that the disclosing party may use to support its claims or defenses;

Documents prepared for those individuals, to the extent those documents can be
readily identified (for example, from the ''to'' field in e-mails);

Information that is relevant to the claims or defenses of any party; and

Information that is relevant to the subject matter of the litigation.

A party or anticipated party must retain all relevant documents (but not multiple identical copies) in existence at the
time the duty to preserve attaches, and any relevant documents created thereafter. ''In recognition of the fact that there
are many ways to manage electronic data, litigants are free to choose how this task is accomplished.''n15

For detailed discussion of the Zubulake cases, including directives to attorneys, see Matthew Bender(R) Practice Guide:
Federal Pretrial Civil Procedure in California, Ch. 23, Methods of Discovery . For a step-by-step guide to preserving
electronic evidence, see Matthew Bender(R) Practice Guide: California Civil Discovery, Ch. 5, Discovery of Electronic
Information .

[1B] Possibility of Inadvertent Destruction
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Computer records may be inadvertently deleted or destroyed, or rendered significantly more difficult to retrieve, during
the ordinary course of business. Accordingly, any attorney who decides to pursue electronic data should consider taking
steps prior to the actual production of the documents to preserve potentially relevant data. In some cases, counsel may
be able to obtain a stipulation to ensure preservation of the records.n16 In other cases, an ex parte application may be
necessary.n17

Electronic evidence may be deleted or inadvertently destroyed in several different ways. For example, a computer user
may, without thinking, delete potentially relevant data files to obtain more storage space. Similarly, many companies
have a computer maintenance program that routinely removes old computer records that have not been used for a given
amount of time. Electronic data may also be destroyed when backup files are reused for more current system backups.
On many computer systems, it is an often unseen practice to back up, or make copies of, all computer records on the
computer at a given point in time. Backing up computer records ensures that the data can be recovered if a computer
malfunctions or stops running for any reason while the user is accessing a data file. Thus, even if a data file has been
deleted, the evidence may still exist on a backup tape. However, if older backup tapes are reused, as they frequently are,
potentially relevant data may be permanently obliterated.

Computer records may also be destroyed when files that have been deleted or erased are overwritten with new data. A
computer user can ''delete'' or erase a file by means of the delete function. Files that have been deleted, however, often
continue to exist in electronic form, perhaps on the hard drive, until overwritten with new data. Thus, electronic data
that has been deleted has not necessarily been destroyed and, under some circumstances, can still be recovered.
However, if a deleted file has been overwritten with new data, recovery of the deleted file may be difficult or
impossible.

For discussion of sanctions for spoliation of evidence, see § 2A.09[2].

[2] Stipulation to Preserve Computer Records

Given the possibility that important electronic evidence may be destroyed during the ordinary course of business,
counsel should consider obtaining a stipulation to preserve the records before production. The nature of a stipulation
will vary according to the circumstances. In some situations, obtaining a stipulation that files containing potentially
relevant data will not be manually erased and that automatic file management programs (programs that routinely delete
old files) will be temporarily disabled until the relevant records can be obtained may be sufficient. If potentially relevant
information might be contained on backup tapes, a stipulation from the responding party not to reuse existing backup
computer files until those files are examined may be advisable. Finally, counsel should evaluate whether to obtain a
stipulation to prevent reuse of the storage devices on which deleted files may be located. A stipulation to protect deleted
files may be difficult to obtain because implementation of such a commitment may substantially interfere with the
ongoing operations of the computer system or even result in shutting down an entire system.

[3] Ex Parte Application to Preserve Data

When opposing counsel will not stipulate to the preservation of computer records,n18 or when there is a concern that
computer records may be intentionally destroyed,n19 counsel should evaluate whether to proceed on an ex parte basis to
preserve the integrity of the records immediately.n20

Courts have inherent power to make orders in furtherance of the discovery and presentation of evidence related to
pending civil litigation; they do not need specific statutory authority to prevent destruction of evidence.n21 An order
preventing the potential destruction of evidence is, in effect, a form of injunction.n22 Accordingly, an application for an
order preventing the destruction of computer records may be made pursuant to Code of Civil Procedure Section 525 et.
seq.n23 In support of the application, counsel must attach affidavits or declarations containing specific facts supporting
the allegations contained in them. Affidavits containing only statements of ''information and belief'' are not
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sufficient.n24

A court will probably not grant the motion unless the moving party provides specific information about the particular
computer records at issue, their potential relevance, the computer system containing the data, the reasons for concern
that the data will be destroyed, the nature of the irreparable harm that will be suffered, and the impact the order will
have on the ongoing operation of the responding party.n25

No temporary restraining order may be granted without notice to the opposing party, unless (1) it appears from facts
shown by affidavit or by the verified complaint that great or irreparable injury will result to the applicant before the
matter can be heard on notice and (2) the applicant or the applicant's attorney certifies one of the following to the court
under oath:

a. That within a reasonable time prior to the application the applicant informed the opposing party or the
opposing party's attorney of the time and place that the application would be made.

b. That the applicant in good faith attempted but was unable to inform the opposing party and the
opposing party's attorney, specifying the efforts made to contact them.

c. That for reasons specified the applicant should not be required to inform the opposing party or the
opposing party's attorney.n26

See Part B for forms relating to an ex parte application to preserve data.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureDiscoveryMethodsStipulationsCivil ProcedureDiscoveryPrivileged MattersWork
ProductGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductOpinion Work ProductCivil
ProcedureDiscoveryUndue BurdensCivil ProcedureRemediesInjunctionsTemporary Restraining
OrdersGovernmentsCourtsAuthority to Adjudicate

FOOTNOTES:
(n1)Footnote 1. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 216 ; see UMG Recordings, Inc. v.
Hummer Winblad Venture Partners ( In re Napster, Inc. Copyright Litig.) (N.D. Cal. 2006) 462 F. Supp. 2d 1060, 1069
(defendant's duty to preserve evidence attached when defendant ''should reasonably have believed that litigation against
it was probable'').

(n2)Footnote 2. Cedars-Sinai Med. Ctr. v. Superior Court (1998) 18 Cal. 4th 1, 12, 74 Cal. Rptr. 2d 248, 954
P.2d 511 ; Dodge, Warren & Peters Ins. Services, Inc. v. Riley (2003) 105 Cal. App. 4th 1414, 1418-1420, 130 Cal.
Rptr. 2d 385 (injunction was appropriate remedy to prevent defendants from destroying potentially discoverable
evidence); see Code Civ. Proc. § 2023.010 (sanctions).

(n3)Footnote 3. Thompson v. United States HUD (D. Md. 2003) 219 F.R.D. 93, 100 (citations omitted).

(n4)Footnote 4. Thompson v. United States HUD (D. Md. 2003) 219 F.R.D. 93, 100-105 .

(n5)Footnote 5. Silvestri v. GMC (4th Cir. 2001) 271 F.3d 583, 591 .

(n6)Footnote 6. R.S. Creative, Inc. v. Creative Cotton, Ltd. (1999) 75 Cal. App. 4th 486, 497-498, 89 Cal. Rptr.
2d 353 (sanctions for destroying evidence of forgery contained on plaintiffs' computer).
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(n7)Footnote 7. See Zubulake v. UBS Warburg LLC (S.D.N.Y. 2004) 229 F.R.D. 422 (Zubulake V) ; Zubulake v.
UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 216 (Zubulake IV) .

(n8)Footnote 8. See, e.g., OpenTV v. Liberate Techs. (N.D. Cal. 2003) 219 F.R.D. 474, 476-479 (following
Zubulake I and II).

(n9)Footnote 9. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 .

(n10)Footnote 10. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 .

(n11)Footnote 11. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 .

(n12)Footnote 12. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 .

(n13)Footnote 13. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 .

(n14)Footnote 14. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 217-218 .

(n15)Footnote 15. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 .

(n16)Footnote 16. See 2A.05[2].

(n17)Footnote 17. See 2A.05[3].

(n18)Footnote 18. See § 2A.06[2].

(n19)Footnote 19. See § 2A.06[1].

(n20)Footnote 20. See Armstrong v. Bush (D.D.C. 1992) 807 F. Supp. 816, 820-821 , reversed on other grounds,
Armstrong v. Executive Office of the President (D.C. Cir. 1996) 90 F.3d 553 (temporary restraining order granted to
prevent destruction of backup tapes); see also Ch. 20, Scope of Discovery (discussion of protective order to limit scope
of discovery). If records are destroyed, an action for spoliation of evidence may be appropriate. See Ch. 61, Demand for
Inspection of Documents, Things, and Land (discussion of spoilation of evidence.

(n21)Footnote 21. Northpoint Homeowners Assn. v. Superior Court (1979) 95 Cal. App. 3d 241, 244, 157 Cal.
Rptr. 42 ; see, e.g., Dodge, Warren & Peters Ins. Serv., Inc. v. Riley (2003) 105 Cal. App. 4th 1414, 1419-1420, 130
Cal. Rptr. 2d 385 (in action by employer against terminated employees for misappropriation of trade secrets, unfair
business practices, breach of fiduciary duty and breach of contract, trial court properly issued preliminary injunction
against defendants, requiring preservation of electronic evidence by prohibiting defendants from destroying, deleting or
secreting from discovery any of their electronic storage media, when Discovery Act did not provide an adequate remedy
at law).

(n22)Footnote 22. See Code Civ. Proc. § 525 et seq.

(n23)Footnote 23. See § 2A.30 (form of ex parte application).

(n24)Footnote 24. See, e.g., Low v. Low (1956) 143 Cal. App. 2d 650, 654, 299 P.2d 1022 . For a form of a
declaration in support of an ex parte application, see § 2A.31.

(n25)Footnote 25. See Code Civ. Proc. § 526(a); see also § 2A.32 (form of court order granting application for
temporary restraining order).

(n26)Footnote 26. Code Civ. Proc. § 527(c).
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§ 2A.06 Obtaining Computer Records: Request for Documents

[1] Methods of Obtaining Computer Records

The objective of preparing a computer profile,n1 identifying key computer operators and technical support staff,n2
identifying categories of information that may exist in electronic form,n3 and preserving computer datan4 is, ultimately,
to obtain the relevant computer records. Computer records may be obtained by an inspection demand under Section
2031.010 et seq. of the Code of Civil Procedure, a deposition subpoena under Section 2020.010 et seq. of the Code of
Civil Procedure, or a request for documents in a deposition notice under Section 2025.010 et seq. of the Code of Civil
Procedure.

Whatever method is used, requests for computer records should be as specific and as narrowly drawn as possible under
the circumstances. Discovery of computer records will not be permitted if it is duplicative, unreasonably burdensome or
expensive, or is designed to harass the other side.n5 In addition, if a request for production is unfocused, the responding
party might produce a voluminous amount of material that is largely useless. For detailed discussion and forms relating
to demands for inspection and production, see Ch. 61, Demand for Inspection of Documents, Things, and Land.

[2] Designating Form of Data to be Produced

A party seeking discovery of information on computer records may generally select the form of the data to be produced
as long as the request is not unduly burdensome.n6 Accordingly, counsel should consider whether the computer records
should be produced on printouts, computer tapes, computer disks, or in some other form. If the data is to be produced by
computer tape or computer disks, counsel should specify a format that is compatible with the computer that counsel
anticipates using to process the data. Otherwise, although the data may be ''computer readable'' to some computers, it
may not be comprehensible to the particular computer system that counsel intends to use.

A follow-up request for documents in computer-readable form is permissible.n7 However, subsequent discovery
requests may be denied if the responding party has already provided the requested information.n8 Discovery requests
may also be denied if the requesting party is trying to make use of legal research that the responding party has
performed,n9 or if the data has been processed in anticipation of trial.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
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Civil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryPrivileged
MattersWork ProductGeneral OverviewEvidenceDemonstrative EvidenceComputer-Generated Evidence

FOOTNOTES:
(n1)Footnote 1. See § 2A.04[3].

(n2)Footnote 2. See § 2A.04[4].

(n3)Footnote 3. See § 2A.04[5].

(n4)Footnote 4. See § 2A.05.

(n5)Footnote 5. See Code Civ. Proc. §§ 2017.020, 2019.030. For a discussion of protective orders, see Ch. 20,
Scope of Discovery; Ch. 41, Regulation of Discovery Methods.

(n6)Footnote 6. See, e.g., Daewoo Electronics Co., Ltd. v. United States (Ct. Int'l Trade 1986) 650 F. Supp. 1003,
1006 ; Nat. Union Elec. Corp. v. Matsushita Elec. Indus. Co. (E.D. Pa. 1980) 494 F. Supp. 1257, 1262 .

(n7)Footnote 7. See e.g., Donaldson v. Pillsbury Co. (8th Cir. 1977) 554 F.2d 825, 828 ; American Brass v. U.S.
(Ct. Int'l Trade 1988) 699 F. Supp. 934, 935-936 ; Nat. Union Elec. Corp. v. Matsushita Elec. Indus. Co. (E.D. Pa.
1980) 494 F. Supp. 1257, 1258-1260 ; United States v. Davey (S.D.N.Y. 1975) 404 F. Supp. 1283, 1284-1285 ; Adams
v. Dan River Mills, Inc. (W.D. Va. 1972) 54 F.R.D. 220, 221-222 .

(n8)Footnote 8. Williams v. Owens-Illinois, Inc. (9th Cir. [Cal.] 1982) 665 F.2d 918, 933 , cert. denied, 459 U.S.
971 (although request for production of data contained on computer tapes was denied, responding party was ordered to
perform analyses requested by requesting party).

(n9)Footnote 9. Indiana Coal Council v. Hodel (D.D.C. 1988) 118 F.R.D. 264, 265-266 .

(n10)Footnote 10. Shipes v. Bic Corp. (M.D. Ga. 1994) 154 F.R.D. 301, 309 ; Santiago v. Miles (W.D.N.Y. 1988)
121 F.R.D. 636, 640 .
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§ 2A.07 Discovery of Hardware and Program Software

In some cases, counsel may require access to the software, i.e., the programs used to manipulate the data. In other cases,
it may be necessary to access the physical hardware where the data is stored. Discovery of computer software may be
especially important when the responding party has made its own unique modifications to the programsn1 or when the
requesting party knows that expert testimony based on computer analyses will be presented at trial.n2 In these instances,
knowledge of the computer software may be necessary to understand the significance of computer records provided by
the responding party or to prepare the cross examination of a testifying expert. For example, if statistical analysis has
been performed on the data, it may be helpful to understand the assumptions the software used to make those
predictions.

Software would also be discoverable if it is part of the direct evidence that will be introduced at trial. For example, if a
computer simulation of an airplane crash will be presented as evidence, the requesting party may be entitled to a
computer-readable form of the flight simulation program as well as the underlying data used by the program.n3 As in
other non-computer discovery requests, software is subject to the normal discovery objections such as attorney
work-product protection.n4

Since discovery may be satisfied by providing the requesting party with copies of the information stored in the
computer record in the form of printouts or in a computer-readable format,n5 it will not usually be necessary to produce
computer hardware unless the hardware is at issue in the case.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryPrivileged
MattersWork ProductGeneral OverviewEvidenceDemonstrative EvidenceComputer-Generated Evidence

FOOTNOTES:
(n1)Footnote 1. See Armstrong v. Bush (D.D.C. 1991) 139 F.R.D. 547, 553-554 , reversed on other grounds,
Armstrong v. Executive Office of the President (D.C. Cir. 1996) 90 F.3d 553 .

(n2)Footnote 2. See Shu-Tao Lin v. McDonnell Douglas Corp. (2nd Cir. 1984) 742 F.2d 45, 48 ; Dunn v.
Midwestern Indem. (S.D. Ohio 1980) 88 F.R.D. 191, 194-196 ; but see McDonald Ford Sales, Inc. v. Ford Motor Co.
(1987) 165 Mich. App. 321, 330, 418 N.W.2d 716 (denial of plaintiff's request to discover software used by defendant's
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expert witness, made during cross-examination of witness, upheld).

(n3)Footnote 3. In re Air Crash Disaster at Detroit Metro. Airport (E.D. Mich. 1989) 130 F.R.D. 634, 636 .

(n4)Footnote 4. Santiago v. Miles (W.D.N.Y. 1988) 121 F.R.D. 636, 640 ; see Ch. 28, Attorney Work Product
Protection.

(n5)Footnote 5. See Fed. R. Civ. P. 33(c).
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§ 2A.08 Responding to Discovery Requests

[1] Application of General Discovery Rules

The same provisions in the Code of Civil Procedure that apply to responses to requests for documents apply equally to
responses to requests for computer records.n1 Once a request for computer records has been received, the responding
party should review it carefully in consultation with the client and, if necessary, an expert.n2

In response to an inspection demand to a party under Code Civ. Proc. § 2031.010 et seq., the responding party must
respond to each item or category of item. The response should state that the party will comply, in whole or part, with the
particular demand for inspection and any related activities, a representation that the party lacks the ability to comply
with the demand for inspection or a particular item or category of item, or an objection to the particular demand.n3

A good faith response presupposes that counsel has made a preliminary inquiry into the nature of the client's computer
system and has evaluated whether there may exist potentially relevant and responsive electronic data.n4

[1A] Duty to Produce Electronic Evidence

The responding party has a duty to produce electronic evidence unless the court determines that production would
impose burden, expense, or intrusiveness that clearly outweighs the likelihood that the information sought will lead to
the discovery of admissible evidence.n5

In recognition of the fact that there are many ways to manage electronic data, litigants are free to choose how this task is
accomplished. "For example, a litigant could choose to retain all then--existing backup tapes for the relevant personnel
(if such tapes store data by individual or the contents can be identified in good faith and through reasonable effort), and
to catalog any later--created documents in a separate electronic file. That, along with a mirror-image of the computer
system taken at the time the duty to preserve attaches (to preserve the documents in the state they existed at the time),
creates a complete set of relevant documents. Presumably there are a multitude of other ways to achieve the same
result."n6

However, the responding party cannot refuse inspection and copying or condition access to records by not preparing a
record when the raw data is available to do so.n7 At the reasonable expense of the demanding party, the responding
party must, through detection devices, translate any data compilations into reasonably usable form.n8
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In certain circumstances, the entire computer or hard drive must be produced if requested.n9

On the other hand, one federal district court found that allowing a party to satisfy its electronic discovery obligations by
simply turning over its two computers for inspection unfairly shifts the burden and expense of discovery and could
potentially result in relevant and otherwise discoverable information being shielded from the requesting party.n10

In an e-mail case in federal district court, defendant filed a motion for sanctions based on plaintiff's failure to produce
e-mails and accompanying attachments together. Even though plaintiff produced attachments separately on disk, the
court found this insufficient. The court ordered plaintiff to produce the e-mails with the attachments physically attached
or to provide specific references (i.e., date of production, Bates and/or page numbers, and labels) to enable defendant to
identify which attachments belong to which e-mails. If plaintiff failed to comply, he would be precluded from using any
e-mails or attachments that were not properly attached to each other.n11

For a step-by-step guide to responding to e-discovery, see Matthew Bender(R) Practice Guide: California Civil
Discovery, Ch. 5, Discovery of Electronic Information . For discussion of the use of technology in cases specified in
Code Civ. Proc. § 2017.730(a), including complex litigation, see Ch. 41, Regulation of Discovery Methods, § 41.03. For
a form of supporting motion for the use of technology in those cases, see California Points and Authorities, Ch. 80,
Discovery: Scope, Regulation, and Timing .

[2] Specific Objections

The responding party can make objections based on specific grounds, for example, the request is defective in form or
content, the service is defective, the request is burdensome or oppressive, or the requested computer records are beyond
the scope of discovery because of attorney-client privilege,n12 privacy,n13 work product,n14 or because the records are
not relevant.n15 Counsel for responding party should not make generalized objections. Some local court rules
specifically address these situations and provide for sanctions for making artificially restrictive interpretations to avoid
discoveryn16 or for making inappropriate claims of privilege.n17 If an objection is based on a claim of privilege, the
particular privilege invoked must be stated. If an objection is based on a claim that the information sought is protected
work product, that claim must also be expressly asserted.n18

[3] Restricting Scope of Discovery Request

A party responding to a discovery request for computer records may obtain a limitation on the scope of the request if the
burden, expense, or intrusiveness of the demand clearly outweighs the likelihood that the information sought will lead
to the discovery of admissible evidence.n19 Discovery may also be limited if the request is unreasonably cumulative or
duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less expensive.n20
Additionally, discovery may be restricted if the selected method of discovery is unduly burdensome or expensive,
taking into account the needs of the case, the amount in controversy, and the importance of the issues at stake in the
litigation.n21

Accordingly, a court may limit computer discovery if the discovery requests would substantially interfere with the
ongoing operations of the responding party by, for example, requiring a shutdown of the computer system or
substantially interfering with day-to-day computer use. Therefore, the requesting party should work with the responding
party to ensure minimal disruption to the responding party's business in complying with an e-discovery request.n22

Depending on the circumstances, the court might also restrict computer discovery if the same documents contained in
electronic form are also available and are more easily accessible in printed form.

[4] Inability to Comply
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A representation of inability to comply with a discovery request must affirm that a diligent search and a reasonable
inquiry has been made in an effort to comply with the demand. Counsel must further specify whether the party cannot
comply because the particular item or category (1) has never existed, (2) has been destroyed, (3) has been lost,
misplaced, or stolen, or (4) has never been, or is no longer, in the possession, custody, or control of the responding
party. Counsel must also set forth the name and address of any natural person or organization known or believed by that
party to have possession, custody, or control of that item or category of item.n23 Thus, if the responding party believes
that certain relevant computer records are in the possession, custody, or control of a person no longer affiliated with the
party, such as a former employee, the responding party must identify the person.

The federal rules expressly address the potential burden associated with producing electronic evidence, by providing
that a party need not provide discovery of electronically stored information from sources that are not reasonably
accessible because of undue burden or cost, unless the requesting party shows good cause for production.n24

[5] Pre-Production Review

It is essential that the responding party carefully review, before production, all electronic data for material that is
protected by the work product doctrinen25 or is otherwise privileged or confidential.n26

In some circumstances, the responding party should retain an expert to assist with the identification and production of
responsive computer records, both during the due diligence phase and in accessing, retrieving, and monitoring the
production of the electronic data itself.n27 An inexperienced or unmotivated user attempting to retrieve computer
records for production may damage or effectively destroy important electronic data files.n28

Before producing any floppy disks or hard drives, counsel should review them for deleted files that may be susceptible
to recovery by the other side.

[5A] Protecting Confidentiality and Privilege

E-discovery activity may involve the production of confidential, proprietary, or private information. The same
considerations of confidentiality and privilege that apply to other types of communications apply equally to
electronically stored information.n29 Further, a communication between a client and his or her attorney does not lack
confidentiality solely because the communication is transmitted by facsimile, cellular telephone, or other electronic
means.n30

Courts addressing privacy or privilege considerations in the context of e-discovery generally rely on agreement of the
parties or on a protective order to minimize these concerns.n31 However, a party's failure to seek a protective order
waives the privacy rights to electronic information that is not otherwise privileged.n32

To help ensure confidentiality, the parties may want to retain a neutral expert to perform the electronic data
recovery.n33

Although the right to privacy is guaranteed by California Constitution, article I, Section 1, a responding party's privacy
objections may not survive if there is no reasonable expectation of privacy. For example, an employee has a diminished
expectation of privacy in data found on a company-owned computer and can waive any expectation of privacy by
agreeing to company policy allowing the company to inspect the computer at any time.n34 However, this waiver of
privacy rights does not give third parties the right to inspect the computer, and the court may issue a protective order to
limit the inspection and copying of information on the computer to evidence that is directly relevant to the litigation.n35

For checklists for protecting confidentiality and privilege in electronic discovery, and for protecting clients and data
during electronic discovery, see Matthew Bender(R) Practice Guide: California Civil Discovery, Ch. 5, Discovery of
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Electronic Information . For further discussion of privilege and privacy issues generally, see Ch. 21, Privileged Matters
in General and Ch. 30, Right to Privacy.

[6] Method of Production

If computer records are produced, they must be produced as they are kept in the usual course of business, or be
organized and labeled to correspond with the categories in the demand.n36 The latter alternative will rarely be available
when tapes on disks are being produced. If necessary, the responding party at the reasonable expense of the demanding
party must, through detection devices, translate any data compilations into reasonably usable form.n37 ''Usable form''
does not necessarily mean readable without a computer. If printouts of the computer records would be voluminous or if
counsel wishes to perform subsequent analysis on the data, it may be necessary to produce the documents in
computer-readable form, i.e., by tape or disk.n38 Some local court rules specify that documents are not to be produced
in a disorganized or unintelligible fashion or in some way calculated to hide or obscure the existence of particular
documents.n39

[7] Inadvertent Disclosure

The risk of inadvertent disclosure of protected or privileged material increases exponentially with respect to
electronically stored information, based on the shear volume of information. The responding party may consider asking
the requesting party to stipulate to procedures designed to prevent waiver of privilege through inadvertent disclosure of
electronic information.n40 For detailed discussion of stipulations, see Ch. 41, Regulation of Discovery Methods, Part A.

In Rico v. Mitsubishi Motors Corp.,n41 the California Supreme Court adopted an ''objective standard,'' to be applied
prospectively when an attorney inadvertently receives obviously confidential or privileged material.n42 Under this
standard, when an attorney receives materials obviously subject to attorney-client privilege, or otherwise clearly
confidential and privileged, and it is reasonably apparent that they were made available through inadvertence, that
attorney should refrain from examining them any more than is essential to ascertain if they are privileged, and must
immediately notify the sender that he or she has possession of materials that appear to be privileged. The attorney must
also notify the party entitled to the privilege. The parties may then proceed to resolve the situation by agreement or may
turn to the court for guidance, with the benefit of protective orders and other judicial intervention.n43

For further discussion of the ethical duty of an attorney who receives inadvertent disclosure, see Ch. 28, Attorney Work
Product Protection, § 28.04[9].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryPrivileged
MattersAttorney-Client PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork ProductGeneral OverviewCivil
ProcedureDiscoveryRelevanceCivil ProcedureDiscoveryUndue BurdensEvidencePrivilegesAttorney-Client
PrivilegeScopeGovernmentsCourtsRule Application & Interpretation

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2031.060, 2031.210; see also Ch. 61, Demand for Inspection of Documents,
Things, and Land.

(n2)Footnote 2. See § 2A.03[2].

(n3)Footnote 3. See Code Civ. Proc. § 2031.210.

(n4)Footnote 4. See [1A], below.

Page 103
1-2A California Deposition and Discovery Practice § 2A.08



(n5)Footnote 5. Code Civ. Proc. § 2017.020(a); see [1], above.

(n6)Footnote 6. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 ; see 2A.08[5].

(n7)Footnote 7. Person v. Farmers Ins. Group of Companies (1997) 52 Cal. App. 4th 813, 818, 61 Cal. Rptr. 2d
30 (access to medical records).

(n8)Footnote 8. Code Civ. Proc. § 2031.280(b); see § 2A.11.

(n9)Footnote 9. See, e.g., TBG Ins. Services Corp. v. Superior Court (2002) 96 Cal. App. 4th 443, 448-449, 117
Cal. Rptr. 2d 155 (defendant employee had diminished expectation of privacy in data found on company-owned
computer and waived any expectation of privacy by agreeing to allow company to inspect computer at any time); R.S.
Creative, Inc. v. Creative Cotton, Ltd. (1999) 75 Cal. App. 4th 486, 496, 89 Cal. Rptr. 2d 353 (terminating sanction for
repeated violations of stipulations and court orders, including deliberate destruction of electronic evidence pertinent to
exposing forgery).

(n10)Footnote 10. Super Film of Am., Inc. v. UCB Films, Inc. (D. Kan. 2004) 219 F.R.D. 649, 657 .

(n11)Footnote 11. Miller v. IBM (N.D. Cal. Apr. 14, 2006) 2006 U.S. Dist. LEXIS 22506, at *17-*18 .

(n12)Footnote 12. See § 2A.08[3A]. For detailed discussion of the attorney client privilege, See Ch. 27,
Attorney-Client Privilege.

(n13)Footnote 13. See § 2A.08[3A]. For detailed discussion of the right to privacy, see Ch. 30, Right to Privacy.

(n14)Footnote 14. See Ch. 28, Attorney Work Product Protection.

(n15)Footnote 15. See Ch. 61, Demand for Inspection of Documents, Things, and Land.

(n16)Footnote 16. See, e.g., Los Angeles Co. Super. Ct. Rules, Rule 7.12(f)(3).

(n17)Footnote 17. See, e.g., Los Angeles Co. Super. Ct. Rules, Rule 7.12(f)(4).

(n18)Footnote 18. Code Civ. Proc. § 2031.240(b)(2).

(n19)Footnote 19. Code Civ. Proc. § 2017.020.

(n20)Footnote 20. Code Civ. Proc. § 2019.030.

(n21)Footnote 21. Code Civ. Proc. § 2019.030.

(n22)Footnote 22. See Playboy Enters. v. Welles (S.D. Cal. 1999) 60 F. Supp. 2d 1050, 1055 , rev'd in part, (9th
Cir. 2002) 279 F.3d 796 (finding need for requested e-mails outweighed burden on defendant); Dodge, Warren &
Peters Ins. Services, Inc. v. Riley (2003) 105 Cal. App. 4th 1414, 1421, 130 Cal. Rptr. 2d 385 (approving temporary
injunction to prevent spoliation); Code Civ. Proc. § 2031.010(c), (d) (inspection demand).

(n23)Footnote 23. Code Civ. Proc. § 2031.230.

(n24)Footnote 24. See Fed. R. Civ. P. 26(b)(2)(B); § 2A.02A.

(n25)Footnote 25. See Ch. 28, Attorney Work Product Protection.

(n26)Footnote 26. See § 2A.08[5A]; see generally Chs. 20-27, 29-32.
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(n27)Footnote 27. See § 2A.03[2] (use of expert).

(n28)Footnote 28. See § 2A.05[1B] (inadvertent destruction of computer records).

(n29)Footnote 29. See Playboy Enters. v. Welles (S.D. Cal. 1999) 60 F. Supp. 2d 1050, 1054-1055 , rev'd in part,
279 F.3d 796 (9th Cir. 2002) ; Dodge, Warren & Peters Ins. Services, Inc. v. Riley (2003) 105 Cal. App. 4th 1414,
1421, 130 Cal. Rptr. 2d 385 .

(n30)Footnote 30. Evid. Code § 917; see California Points and Authorities, Ch. 81, Discovery: Privileges and
Other Discovery Limitations (Matthew Bender) (no presumption of confidentiality for electronic communications).

(n31)Footnote 31. See, e.g., Playboy Enters. v. Welles (S.D. Cal. 1999) 60 F. Supp. 2d 1050, 1054-1055 , rev'd in
part, (9th Cir. 2002) 279 F.3d 796 (defendant's attorney-client privilege and privacy concerns were protected by
protective order and court's ''finding that this process will not waive any attorney-client privilege''); Dodge, Warren &
Peters Ins. Services, Inc. v. Riley (2003) 105 Cal. App. 4th 1414, 1421, 130 Cal. Rptr. 2d 385 (because copied material
from defendant's computer and electronic storage media would be unavailable to anyone except on parties' agreement or
court order, ''concerns over privacy and privilege were minimized to the point of nonexistence''); see also Code Civ.
Proc. § 2031.060 (protective order).

(n32)Footnote 32. See R.S. Creative, Inc. v. Creative Cotton, Ltd. (1999) 75 Cal. App. 4th 486, 498, 89 Cal. Rptr.
2d 353 ; Code Civ. Proc. § 2031.060(a).

(n33)Footnote 33. See, e.g., Playboy Enters. v. Welles (S.D. Cal. 1999) 60 F. Supp. 2d 1050, 1055 , rev'd in part,
(9th Cir. 2002) 279 F.3d 796 ; Dodge, Warren & Peters Ins. Services, Inc. v. Riley (2003) 105 Cal. App. 4th 1414,
1417, 130 Cal. Rptr. 2d 385 ; see § 2A.03[2].

(n34)Footnote 34. TBG Ins. Services Corp. v. Superior Court (2002) 96 Cal. App. 4th 443, 450-452, 117 Cal.
Rptr. 2d 155 .

(n35)Footnote 35. TBG Ins. Services Corp. v. Superior Court (2002) 96 Cal. App. 4th 443, 454, 117 Cal. Rptr. 2d
155 .

(n36)Footnote 36. Code Civ. Proc. § 2031.280(a); see Code Civ. Proc. § 2031.280(b) (when computer records
must be produced).

(n37)Footnote 37. Code Civ. Proc. § 2031.280(c); see, e.g., American Brass v. U.S. (Ct. Int'l Trade 1988) 699 F.
Supp. 934, 938 (several thousand page computer printout was ''unusable by the plaintiffs due to its size and
complexity'').

(n38)Footnote 38. Timken Co. v. U.S. (Ct. Int'l Trade 1987) 659 F. Supp. 239, 240 n.3 (data ''released in an
unusable form are ... the equivalent of no data at all'').

(n39)Footnote 39. See, e.g., LA Sup. Ct., rule 7.12(f)(5).

(n40)Footnote 40. See, e.g., Fed. R. Civ. P. 26(b)(5) (allowing a party to claim a privilege for information already
produced in discovery and requiring notified party to return, sequester, or destroy the information); see also § 2A.02A,
discussing the federal rules.

(n41)Footnote 41. Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807, 817, 68 Cal. Rptr. 3d 758, 171 P.3d
1092 .

(n42)Footnote 42. Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807, 817, 68 Cal. Rptr. 3d 758, 171 P.3d
1092 .
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(n43)Footnote 43. Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807, 817, 68 Cal. Rptr. 3d 758, 171 P.3d
1092 (relying on State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 656-657, 82 Cal. Rptr. 2d 799 ).
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§ 2A.09 Enforcement of Discovery Requests

[1] Meet and Confer Requirement

If the responding party objects to the production of the requested computer records, the requesting party should attempt
to ''meet and confer'' to make a ''reasonable and good faith attempt'' to resolve the issues outside of court, when such a
requirement is imposed.n1 In many cases, it may be possible to narrow the requests for computer records substantially
during the meet and confer process. A failure to make such an attempt when required is a ''misuse of the discovery
process.''n2

[2] Motion to Compel

If the ''meet and confer'' does not resolve the discovery issues, then the requesting party should evaluate whether to file a
motion to compel. A motion to compel must state specific facts showing good cause justifying the production of
documents.n3 If the court grants the motion to compel and the responding party still fails to produce the computer
records, then the court may impose monetary and/or contempt sanctions if the refusal is to a deposition subpoena or a
subpoena duces tecum, but only monetary sanctions if the failure is to an inspection demand. Further, the responding
party's wilful failure to comply may lead to additional monetary sanctions and other sanctions such as:

1. ''Issue sanctions,'' prohibiting the party who disobeyed the court order from supporting or opposing
designated claims.n4

2. ''Evidence sanctions,'' prohibiting the party who disobeyed the court order from introducing matters
into evidence.n5

3. ''Doomsday sanctions,'' striking out the disobeying party's pleadings, dismissing the party's action, or
rendering a default judgment against the party.n6

For example, in a case involving destruction of electronic data, the court of appeal found a terminating sanction was
appropriate under former Code of Civil Procedure Section 2023(b)(4)(A) (now see Code of Civil Procedure Section
2023.030(d)(1)) for ''pervasive and consistent'' misuse of the discovery process, including failure to comply with any
discovery orders regarding plaintiffs' document inspection demands and specially prepared interrogatories, and the
intentional, ''brazen'' destruction of data on the hard drives of several computers.n7
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And in patent infringement action in federal district court, defendant was ordered to pay enhanced damages of $25
million plus almost $2 million in attorneys' fees for, among other things, failing to produce a key e-mail on a timely
basis during discovery and failing to disclose the existence of a data base.n8

Destruction of evidence may not necessarily result in a spoliation claim, however, when destruction was in good faith
and pursuant to a bona fide consistent and reasonable document retention policy.n9

Evidence of spoliation may result in the inference that the information destroyed was adverse to that party's interests, if
potentially relevant documents are destroyed other than in accordance with a retention/destruction policy.n10

An attorney may be subject to discipline, including suspension and disbarment, for misleading a judge or jury or
suppressing or destroying evidence an attorney has an obligation to reveal.n11

For detailed discussion of monetary, issue, evidence, and terminating sanctions, see Ch. 42, Sanctions for Misuse of
Discovery Process. For a checklist for making a spoliation of electronic evidence claim, see Matthew Bender(R)
Practice Guide: California Civil Discovery, Ch. 5, Discovery of Electronic Information .

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to CompelCivil ProcedureDismissalsInvoluntary DismissalsGeneral OverviewCivil
ProcedurePretrial JudgmentsDefaultDefault JudgmentsCivil ProcedurePretrial MattersSubpoenasCivil
ProcedureSanctionsMisconduct & Unethical BehaviorGeneral OverviewEvidenceProcedural ConsiderationsPreliminary
QuestionsAdmissibility of EvidenceGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2023.010(i).

(n2)Footnote 2. Code Civ. Proc. § 2023.010.

(n3)Footnote 3. Code Civ. Proc. § 2031.310.

(n4)Footnote 4. Code Civ. Proc. § 2023.030(b).

(n5)Footnote 5. Code Civ. Proc. § 2023.030(c); see, e.g., Hassoldt v. Patrick Media Group, Inc. (2000) 84 Cal.
App. 4th 153, 169, 100 Cal. Rptr. 2d 662 (on remand, plaintiffs were free to apply to trial court for issue or evidentiary
sanctions based on defendant's spoliation of evidence).

(n6)Footnote 6. Code Civ. Proc. § 2023.030(d); see Puritan Ins. Co. v. Superior Court (1985) 171 Cal. App. 3d
877, 887 n.11, 217 Cal. Rptr. 602 .

(n7)Footnote 7. Electronic Funds Solutions, LLC v. Murphy (2005) 134 Cal. App. 4th 1161, 1183-1184, 36 Cal.
Rptr. 3d 663 .

(n8)Footnote 8. z4 Techs., Inc. v. Microsoft Corp. (E.D. Tex. Aug. 18, 2006) 2006 U.S. Dist. LEXIS 58374, at
*85-*86) .

(n9)Footnote 9. Willard v. Caterpillar, Inc. (1995) 40 Cal. App. 4th 892, 921, 48 Cal. Rptr. 2d 607 , overruled on
other grounds, Cedars-Sinai Med. Ctr. v. Superior Court (1998) 18 Cal. 4th 1, 18 n.4, 74 Cal. Rptr. 2d 248, 954 P.2d
511 (destruction of product design plans years before litigation); see Fed. R. Civ. P. 37(f) (absent exceptional
circumstances, a party may not be sanctioned under discovery rules for failing to provide electronically stored
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information lost as a result of routine, good-faith operation of an electronic information system).

(n10)Footnote 10. Evid. Code §§ 412, 413; Cedars-Sinai Med. Ctr. v. Superior Court (1998) 18 Cal. 4th 1, 11,
74 Cal. Rptr. 2d 248, 954 P.2d 511 .

(n11)Footnote 11. See Bus. & Prof. Code § 6106; Cal. Rules of Prof. Conduct, Rules 5-200, 5-220.
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§ 2A.10 Care and Custody of Computer Records After Production

To the extent possible, all pertinent information relating to the circumstances under which the electronic data was
located should be recorded. For example, it is important to document who finds the information, where and how it was
found, and what was done with it once it was found. Establishing the chain of custody of computer records may be the
determining factor in its admissibility at trial.n1

Once electronic records have been produced, they should not be corrupted. The original data should be secured and
should not be used for subsequent analysis. Identical copies of the disks, tapes, or other electronic media should be
made, and all analysis should be performed on the copies instead of the originals. In some cases, it may be appropriate
for a neutral third party to retain custody of the originals to ensure that the original data is not modified, deleted or
destroyed. Alternatively, the parties may agree to retain a single independent expert jointly to retrieve and access
electronic data. Under the latter arrangement, the parties could agree that the independent expert would forward all
electronic data to the producing party for a privilege review prior to actual production.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryPrivileged
MattersAttorney-Client PrivilegeEvidenceAuthenticationChain of CustodyEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidenceProcedural ConsiderationsPreliminary QuestionsAdmissibility of EvidenceGeneral
OverviewEvidenceTestimonyExpertsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See § 2A.12.
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§ 2A.11 Burden and Expense of Production

Each party to litigation is expected to bear the ordinary burden and expenses typically involved in responding to
e-discovery requests, such as the expense of producing documents, answering interrogatories, or submitting to
depositions.n1

However, the court has discretion to protect the responding party from undue burden or expense, either by restricting
discovery or requiring the discovering party to pay costs.n2 California courts have been willing to shift costs to the
requesting party when production requires significant or special costs.n3

When responding to an e-discovery request requires the responding party to translate electronic data compilations in
order to obtain usable information, the expense of translation shifts to the demanding party.n4 However, the demanding
party is expected to pay only its reasonable expense for a necessary translation.n5 Reasonableness and necessity are
factual issues, which, if disputed, are left to the trial court's discretion. When a demanding party is asked to pay for
translations that the party does not believe are necessary, or when the party disputes the reasonableness of the expenses
alleged, the party may seek a protective order or move to compel production, and the trial court then may make
whatever orders justice requires.n6 One California court of appeal has rejected the parties' reliance on cost-shifting
analyses in cases from other jurisdictions, including Zubulake v. UBS Warburg,n7 on the ground that Code of Civil
Procedure Section 2031.280(b) was controlling.n8 For discussion of the Zubulake cost-shifting test, see Matthew
Bender(R) Practice Guide: Federal Pretrial Civil Procedure in California, Ch. 23, Methods of Discovery .

Federal district courts have held that costs may be apportioned between the parties.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesDiscretionCivil ProcedureDiscoveryProtective OrdersCivil
ProcedureDiscoveryUndue Burdens

FOOTNOTES:
(n1)Footnote 1. See San Diego Unified Port Dist. v. Douglas E. Barnhart, Inc. (2002) 95 Cal. App. 4th 1400, 1404,
116 Cal. Rptr. 2d 65 (''That principle is violated when a party is ordered to pay for discovery sought by another party.'');
Linnen v. A.H. Robins Co. (Mass. Super. 1999) 1999 Mass. Super. LEXIS 240, 10 Mass. L. Rep. 189 (producing party
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ordered to restore, at its own expense, 1000 back-up tapes from three to four years before commencement of lawsuit).

(n2)Footnote 2. See Code Civ. Proc. § 2031.060 (on motion for protective order in response to demand for
inspection, court may order inspection on specified terms and conditions).

(n3)Footnote 3. See San Diego Unified Port Dist. v. Douglas E. Barnhart, Inc. (2002) 95 Cal. App. 4th 1400,
1405, 116 Cal. Rptr. 2d 65 (acknowledging that principles of fundamental fairness may require demanding party to pay
any significant '' 'special attendant' costs beyond those typically involved in responding to routine discovery[,]'' but
declining to shift costs in this case); see also Dodge, Warren & Peters Ins. Services, Inc. v. Riley (2003) 105 Cal. App.
4th 1414, 1421, 130 Cal. Rptr. 2d 385 (upholding injunctive relief to allow copying of hard drives to preserve evidence,
based in part on fact that requesting party would bear cost of producing party's review of documents for privileged
material, subject to reallocation by court).

(n4)Footnote 4. Code Civ. Proc. § 2031.280(b); Toshiba America Electronics Components v. Superior Court
(2004) 124 Cal. App. 4th 762, 772, 21 Cal. Rptr. 3d 532 (former Code Civ. Proc. § 2031(g)(1) (now see Code Civ.
Proc. § 2031.280(b)) is ''a legislatively determined exception to the general rule that the responding party bear the cost
of responding to discovery'').

(n5)Footnote 5. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762, 773,
21 Cal. Rptr. 3d 532 ; see Code Civ. Proc. § 2031.280(b).

(n6)Footnote 6. See Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762,
772-773, 21 Cal. Rptr. 3d 532 ; Code Civ. Proc. §§ 2031.060(a), 2031.300(b).

(n7)Footnote 7. Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 217 F.R.D. 309 .

(n8)Footnote 8. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762,
771-772, 21 Cal. Rptr. 3d 532 .

(n9)Footnote 9. See, e.g., IO Group, Inc. v. Veoh Networks, Inc. (N.D. Cal. Apr. 13, 2007) 2007 U.S. Dist. LEXIS
31639, at *18 (''cost-shifting is appropriate for the discovery of inaccessible data''; but denying defendant's request for
cost shifting, because there was no evidence that requested information was ''inaccessible''); OpenTV v. Liberate Techs.
(N.D. Cal. 2003) 219 F.R.D. 474, 476 (responding party was required to bear portion of cost of reducing code to usable
form, because electronic data was stored in inaccessible format); Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 216
F.R.D. 280, 284 (listing factors to consider in cost-shifting analysis); Rowe Entm't, Inc. v. William Morris Agency, Inc.
(S.D.N.Y. 2002) 205 F.R.D. 421, 432-433 (cost allocated to requesting party, except for cost of producing party's review
for privilege and responsiveness).
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§ 2A.12 Admissibility of Computer Records

[1] Governing Statutes

If computer records are ultimately presented for introduction into evidence at trial, the Evidence Code will govern
questions of admissibility.n1 If counsel wishes to introduce the computer records to ''prove the existence and content of
the computer information or computer program,'' then Evidence Code Section 1500.5 governs the admissibility of the
printed representations of the computer information or the computer program.n2 However, if the computer records are
being offered for the truth of the information in the computer records, then the records are only admissible if they
satisfy a hearsay exception such as the business records exception under Evidence Code Section 1271.n3 As with any
other hearsay exception, counsel has the burden of showing that the foundational requirements for the hearsay exception
are met.

[2] Best Evidence Rule

Computer recorded information or computer programs--or copies of computer recorded information or computer
programs--are not rendered inadmissible by the best evidence rule. Printed representations of computer information and
computer programs are presumed to be accurate representations of the computer information or computer programs that
they purport to represent. However, this presumption affects only the burden of producing evidence. If a party to a
judicial proceeding introduces evidence that a printed representation is inaccurate or unreliable, the party introducing it
into evidence will have the burden of proving, by a preponderance of the evidence, that the printed representation is the
best available evidence of the existence and content of the computer information or computer programs that it purports
to represent.n4

[3] Computer Records as Business Records

A party wishing to introduce computer records under the business records hearsay exception must lay a proper
foundation.n5 The declarant must establish that the ''writings'' were made in the regular course of business and at or near
the time of the event.n6 A writing is not limited to physical forms of writing but is defined to include all ''means of
recording upon any tangible thing any form of communication or representation, including letters, words, pictures,
sounds, or symbols, or combinations thereof.''n7 For computer records, the ''writing'' is the entry of the data onto the
computer storage device.n8

A declarant must be a ''custodian or other qualified witness'' able to testify to the identity and the mode of the
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preparation of the computer records.n9 To satisfy this requirement, counsel will not have to use a declarant who is the
custodian of the computer records, nor is it necessary for the declarant to be able to verify that the printout has been
compared to the original data.n10 A qualified witness for the purposes of computer records is a person who generally
understands the computer system's operation and possesses sufficient knowledge and skill to use the computer system
properly and explain the resultant data, even if he or she is unable to perform every task from initial design and
programming to final printout.n11 Therefore, to lay the foundation for admitting the computer records, a witness should
testify about the general procedures used to create the computer printout, and verify that the computer printout (1) was
printed in accordance with the correct procedures for getting hard copies from the computer, and (2) contains pertinent
and conforming information.n12

PRACTICE TIP:
Regarding discovery directed to nonparties, the procedures set forth in Evidence Code Section 1560 et
seq. may be utilized. Evidence Code Sections 1561 and 1562 address the admissibility of records without
the necessity of a witness. Commentary by John F. DeMeo.

In determining whether a proper foundation has been established for introducing the computer printout as a business
record, the court must consider whether the ''sources of information and method and time of preparation were such as to
indicate its trustworthiness.''n13

PRACTICE TIP:
One should consider the use of Requests for Admissions to extract from the adverse party admissions
regarding the genuineness of discovered electronic data and to admit to the formal prerequisites for
admissibility, as permitted by Code of Civil Procedure Section 2033.010 et seq. Under certain
circumstances, if a party fails to admit the genuineness of any document or the truth of any matter when
requested to do so pursuant to Code of Civil Procedure Section 2033.010 et seq., and if the requesting
party thereafter proves the genuineness of that document or the truth of the matter, the requesting party
may be entitled to reasonable expenses incurred in making that proof, including reasonable attorney's
fees.n14 Commentary by John F. DeMeo.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsRequests for
Production & InspectionCivil ProcedureRemediesCosts & Attorney FeesAttorney Expenses & FeesGeneral
OverviewEvidenceAuthenticationGeneral OverviewEvidenceAuthenticationChain of CustodyEvidenceDemonstrative
EvidenceFoundational RequirementsEvidenceDocumentary EvidenceBest Evidence RuleEvidenceDocumentary
EvidenceWritingsGeneral OverviewEvidenceHearsayExceptionsBusiness RecordsNormal Course of
BusinessEvidenceInferences & PresumptionsPresumptionsEvidenceProcedural ConsiderationsBurdens of
ProofPreponderance of EvidenceEvidenceProcedural ConsiderationsPreliminary QuestionsAdmissibility of
EvidenceGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Aguimatang v. California State Lottery (1991) 234 Cal. App. 3d 769, 797-798, 286 Cal. Rptr. 57 ;
People v. Lugashi (1988) 205 Cal. App. 3d 632, 638-643, 252 Cal. Rptr. 434 ; People v. Cohen (1976) 59 Cal. App. 3d
241, 249, 130 Cal. Rptr. 656 , cert. denied, 429 U.S. 1045 ; People v. Dorsey (1974) 43 Cal. App. 3d 953, 960-961,
118 Cal. Rptr. 362 .

(n2)Footnote 2. See Evid. Code § 1500.5.
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(n3)Footnote 3. Aguimatang v. California State Lottery (1991) 234 Cal. App. 3d 769, 797, 286 Cal. Rptr. 57 ;
People v. Lugashi (1988) 205 Cal. App. 3d 632, 638-643, 252 Cal. Rptr. 434 ; Evid. Code § 1271; see also Johnson,
California Trial Guide, Unit 40 (Matthew Bender) (discussion of admissibility of computer printouts as business
records).

(n4)Footnote 4. Evid. Code § 1500.5.

(n5)Footnote 5. Fed. R. Evid. 901(a), (b)(9); Evid. Code § 1271.

(n6)Footnote 6. Evid. Code § 1271(a), (b).

(n7)Footnote 7. Evid. Code § 250.

(n8)Footnote 8. Aguimatang v. California State Lottery (1991) 234 Cal. App. 3d 769, 798, 286 Cal. Rptr. 57 .

(n9)Footnote 9. Evid. Code. § 1271(c).

(n10)Footnote 10. Aguimatang v. California State Lottery (1991) 234 Cal. App. 3d 769, 798-799, 286 Cal. Rptr.
57 .

(n11)Footnote 11. People v. Lugashi (1988) 205 Cal. App. 3d 632, 640, 252 Cal. Rptr. 434 .

(n12)Footnote 12. See People v. Lugashi (1988) 205 Cal. App. 3d 632, 641, 252 Cal. Rptr. 434 .

(n13)Footnote 13. Evid. Code § 1271(d).

(n14)Footnote 14. Code Civ. Proc. § 2033.420.
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§ 2A.13 Checklist: Contents of Interrogatories Regarding Computer System

In the course of pursuing another party's computer records, it may be necessary to obtain some or all of the following
information about the computer system used by the party:

1. The kind of computers used by the responding party, including microcomputers, portable computers,
desktop computers, work stations, minicomputers, and mainframe computers.n1

2. The type and version number of the operating system used in each pertinent computer.n2

3. The computer storage devices used, for example, mass storage devices, hard drives, disks, or magnetic
tapes.n3

4. The communications capability among computers, including computer connections via network or
modem.n4

5. Whether the responding party or the party's employees or agents use electronic calendars, electronic
address files, e-mail systems, word processing systems, electronic spreadsheets, and electronic database
software, and the brand and version numbers of these and any other items.n5

6. Whether the responding party uses any specialized software related to the information being sought.

7. Document retention and backup policy and practice for computer records.

8. The identity of key individuals who use the computers.n6

9. The identity of individuals who are responsible for maintaining the computers.n7

10. Whether any of the key individuals in the case use computers outside the office, and, if so, a
description of the computer system or systems used.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMethodsRequests for Production &
Inspection

FOOTNOTES:
(n1)Footnote 1. See § 2A.04[3][b].

(n2)Footnote 2. See § 2A.04[3][d].

(n3)Footnote 3. See § 2A.04[3][g].

(n4)Footnote 4. See § 2A.04[3][e].

(n5)Footnote 5. See § 2A.04[3][c].

(n6)Footnote 6. See § 2A.04[4].

(n7)Footnote 7. See § 2A.04[4].
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§ 2A.14 Checklist: Contents of Demand for Inspection of Documents Regarding Computer Simulation of Vehicle
Crash

When a computer simulation of a vehicle crash has been prepared by the adverse party, the following checklist of items
to be requested as part of either a demand for inspection for documents, a notice of taking of deposition with production
of documents, or a deposition subpoena for records only may be used:

1. Any and all documents pertaining to the set up and operation of the computer and technological
hardware used to create and produce the video graphics videotape to be shown at trial.

2. All input data, including but not limited to raw data, scanned images, acceleration tests,
measurements, and reference points taken of the accident scene at the corner of ____________________
and ____________________, and any photographs or aerial maps or street maps relied on for input into
the ____________________ [name of program] programs.

3. The manual for software operation.

4. The warranty information on the ____________________ [name of program] programs.

5. Any and all printouts or documentation of mathematical calculations or formulas performed by the
technological hardware, including but not limited to computers, scanners, and video stop mechanisms.

6. Any and all information, documents, or other materials regarding the chip and microprocessor
specifications in any and all computers and technological hardware.

7. Data files and data storage disks containing input data used in the ____________________ [name of
program] programs to produce the video presentation for trial.

8. The actual ____________________ [name of program] software programs.

9. Any documents, software, or any other media that would reflect the date code of the
____________________ [name of program] software programs.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedurePretrial MattersSubpoenasEvidenceDemonstrative EvidenceComputer-Generated Evidence
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Reserved
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§ 2A.30 Ex Parte Application For Temporary Restraining Order and Preliminary Injunction to Prevent
Destruction of Computer Records [Code Civ. Proc. § 527; Cal. Rules of Ct., Rules 3.1200-3.1207]

[1] FORM
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name] Plaintiff,
vs.
______________________ [name] Defendant.

)
)
)
)
)
)
)
)
)
)

NO. ___________________
EX PARTE APPLICATION IN SUPPORT OF
TEMPORARY RESTRAINING ORDER AND OR-
DER TO SHOW CAUSE RE PRELIMINARY IN-
JUNCTION
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

___________________ [party, e.g., Plaintiff] ___________________ [name] hereby applies for a temporary
restraining order preventing ___________________ [name(s)] and ____________________ [his or her] agents,
servants, employees, and representatives from ____________________ [describe acts, e.g., erasing, reusing, and
overwriting of backup computer tapes stored on ____________________ (specify computer systems to be included)],
and an order to show cause why a preliminary injunction should not be granted enjoining ___________________
[name(s)] and ____________________ [his or her] agents, servants, employees, and representatives from performing
these acts during the pendency of this action. This application is made on the ground(s) ___________________ [specify
one or more grounds listed in Code of Civ. Proc. § 526(a) ], and on the further ground that great and irreparable injury
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will result to ___________________ [name] before the matter can be heard on notice. This application is based on the
declaration of ____________________ [specify, e.g., plaintiff, attorney for plaintiff] attached to this application [, and
on the attached memorandum of points and authorities].
Dated: ____________________

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[2] Comment

[a] Use of Form

The form in [1], above, for an ex parte application in support of a temporary restraining order and an order to show
cause is for use by a party seeking to prevent the destruction of computer records prior to the hearing on an order to
show cause why a preliminary injunction should not be issued. The form is intended for use when counsel has a factual
basis for believing that court intervention is immediately required to prevent destruction of information contained in
computer records.n1 An application for an order preventing the destruction of computer records may be made pursuant
to Code of Civil Procedure Section 525 et. seq.n2

For a discussion of ex parte procedures, see Ch. 8, General Procedures for Discovery Motions and Shortening or
Extending Time.

[b] Supporting Papers

The ex parte application may be supported by a declaration specifying reasons why the moving party should not be
required to inform the opposing party or the opposing party's attorney.n3 However, an ex parte application may also be
made when it appears by affidavit or declaration that (1) within a reasonable time before the application the party
making the application informed the opposing party or the opposing party's attorney when and where the application
would be made; or (2) the moving party in good faith attempted to inform the opposing party and the opposing party's
attorney but was unable to do so, specifying the efforts made to inform them.n4

There is generally no requirement that a memorandum support an ex parte application for a temporary restraining order
and order to show cause, unless a statute or local rule requires such a memorandum.

PRACTICE TIP:
Nevertheless, it is the recommended practice to provide a memorandum in support of the application
since extraordinary relief is being requested. Commentary by John F. DeMeo.

If a memorandum is used, the nature of the papers in the caption of this form should be amended to include ''and
Memorandum.''

A proposed order for the judge's signaturen5 is usually endorsed at the end of the application.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureRemediesInjunctionsElementsGeneral OverviewCivil ProcedureRemediesInjunctionsPreliminary &
Temporary InjunctionsCivil ProcedureRemediesInjunctionsTemporary Restraining Orders

FOOTNOTES:
(n1)Footnote 1. See § 2A.05[1B]. Alternatively, the parties could stipulate to the preservation of the records. See §
2A.05[2].

(n2)Footnote 2. See § 2A.05[3].

(n3)Footnote 3. Code Civ. Proc. § 527(a); Cal. Rules of Ct., Rule 3.1204(b)(3); see § 2A.31 (form of declaration).

(n4)Footnote 4. See § 2A.05[3].

(n5)Footnote 5. See § 2A.32 (form of order).
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§ 2A.31 Declaration in Support of Ex Parte Application [Code Civ. Proc. § 527; Cal. Rules of Ct., Rules
3.1200-3.1207]

[1] FORM
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name] Plaintiff,
vs.
______________________ [name] Defendant.

)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF IN SUPPORT OF EX PARTE
APPLICATION FOR TEMPORARY RESTRAIN-
ING ORDER AND ORDER TO SHOW CAUSE RE
PRELIMINARY INJUNCTION
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name], declare:

1. 1.I am ____________________ [declarant, e.g., an attorney at law duly admitted to practice before all the courts
of the state of California and the attorney of record in this matter for ____________________ (specify, e.g., plaintiff,
moving party) or ____________________ moving party].

2. 2.This declaration is made in support of ____________________ [specify, e.g., plaintiff's] application for a
temporary restraining order and an order to show cause re preliminary injunction to prevent ____________________
[name(s)] and ____________________ [his or her] agents, servants, employees, and representatives from
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____________________ [describe acts, e.g., erasing, reusing, or overwriting of backup computer tapes stored on
____________________ (specify computer systems to be included)].

3. 3.[Identify any exhibits attached as evidence to this declaration.]

4. 4.Notice to ____________________ [name], the opposing ____________________ [party or party's attorney],
of the above application for a temporary restraining order and an order to show cause re preliminary injunction should
not be required because ____________________ [name of moving party] has reason to believe that defendant may
destroy the documents in ____________________ [his, her, or its] possession that are described in Paragraph 2, above,
and that are vital to plaintiff's cause of action in that ____________________ [set forth in separately numbered
paragraphs facts within personal knowledge of applicant establishing right to order preventing destruction of
information stored on computer storage devices, including facts relating to nature of irreparable injury; if facts are not
within applicant's personal knowledge, person with knowledge should make affidavit or declaration to this application,
and incorporate it by reference. Attach as many affidavits or declarations as are necessary to establish required facts.].

5. 5.[On ____________________ (date), (and a number of times since then,) ____________________ (I or
plaintiff) demanded that ____________________ (name(s)) and ____________________ (his or her) agents, servants,
employees, and representatives stop their ____________________ (wrongful or threatened) conduct described above.
____________________ (name(s)) have refused, and still refuse, to refrain from their (threatened) conduct.]

I declare under penalty of perjury under the laws of the state of California that the foregoing is true and correct.
____________________ [date]

___________________ [signature]

___________________ [typed name]

[2] Comment

The form in [1], above, is for use as a declaration in support of an ex parte application when counsel seeks a temporary
restraining order without notice.n1 The affidavit or declaration must contain specific facts supporting the allegations
contained in it. A declaration containing only statements of ''information and belief'' is not sufficient.n2 The declaration
or affidavit in support of the ex parte application may be a separate document, as is shown in this form, or incorporated
into the application.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureRemediesInjunctionsElementsGeneral OverviewCivil
ProcedureRemediesInjunctionsPreliminary & Temporary InjunctionsCivil ProcedureRemediesInjunctionsTemporary
Restraining OrdersCopyright LawOwner RightsMoral Rights

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 527(c); see also § 2A.30 (form of ex parte application).

(n2)Footnote 2. See, e.g., Low v. Low (1956) 143 Cal. App. 2d 650, 654, 299 P.2d 1022 ; see § 2A.05[3].
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AUTHOR: Lawrence P. Ebiner, Esq. and Lester I. Yano, Esq.

§ 2A.32 Order Granting Application for Temporary Restraining Order and to Show Cause Re Preliminary
Injunction Preventing Destruction of Computer Records [Code Civ. Proc. § 527; Cal. Rules of Ct., Rules
3.1200-3.1207]

[1] FORM
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name] Plaintiff,
vs.
______________________ [name] Defendant.

)
)
)
)
)

NO. ___________________
ORDER

__________________________________________________

Application has been made by ____________________ [specify, e.g., moving party], and, it appears to the court that
unless the temporary restraining order prayed for is granted, great or irreparable injury will result to
____________________ [specify name] before the matter can be heard on notice. Therefore, the court grants an order to
show cause for a preliminary injunction and a temporary restraining order.

IT IS ORDERED that ____________________ [names of responding parties] appear in [Department or Division of
____________________] this court, located at ____________________ [address], on ____________________ [date],
at ____________________ [time], or as soon thereafter as the matter may be heard, then and there to show cause, if
they have any, why they and their agents, servants, employees, and representatives should not be enjoined and
restrained by order of this Court during the pendency of this action from committing or performing, directly or
indirectly, any and all of the following acts:

[List and specify each act sought to be prohibited, e.g., deleting or erasing existing computer records stored on
____________________ (specify computer systems to be included); reusing backup computer tapes from
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____________________ (specify dates and computer systems); writing over, erasing, or destroying any information on
these tapes.]

IT IS FURTHER ORDERED that, pending the hearing and determination of the order to show cause, from this day
forward ____________________ [names] and their officers, agents, employees, and representatives, and all persons
acting in concert or participating with them, are hereby restrained and enjoined from engaging in or performing, directly
or indirectly, any and all of the following acts:

[List and specify each act sought to be prohibited, e.g., deleting or erasing existing computer records stored on
____________________ (specify computer systems to be included); reusing backup computer tapes from
____________________ (specify dates and computer systems); writing over, erasing, or destroying any information on
these tapes.]

IT IS FURTHER ORDERED that copies of the complaint, [memorandum,] attached declaration(s), and this order to
show cause and temporary restraining order be served on ____________________ [names of responding parties or the
party against whom this order is made] not later than ____________________ [date].

IT IS FURTHER ORDERED that this Order will be effective immediately on payment by ____________________
[names] of cash or a surety bond that meets the satisfaction of the Clerk of the Court in the amount of
$____________________.

IT IS FURTHER ORDERED that this Order will expire 10 days after entry of this Order unless the Court is shown
good cause to modify or extend it for an additional 10 days.
Dated: ____________________

___________________ [signature]

Judge of the Superior Court

[2] Comment

The form in [1], above, is an order granting a temporary restraining order and an order to show cause re preliminary
injunction. The form contains prohibitory allegations; counsel may also include mandatory allegations, although
mandatory temporary restraining orders are rarely issued.n1 If immediate action is not necessary, then counsel can
remove the language referring to a temporary restraining order so that the order will be for a preliminary injunction. A
court may be reluctant to issue a temporary restraining order if such an order will substantially interfere with necessary
ongoing computer operation of the responding party. While counsel may elect to use a noticed-motion procedure
instead of an order to show cause, counsel may wish to use the order to show cause because it is an order from the court
that may be enforced by contempt proceedings.n2

An order to show cause why the preliminary injunction should not be granted is required when a temporary restraining
order is issued ex parte.n3 The order to show cause and the temporary restraining order are stated separately within the
same document, with the restraining language repeated in the order to show cause and the temporary restraining order.
The format of the order to show cause and temporary restraining order is required by some local court rules,n4 and also
allows the court to edit the temporary restraining order without striking anything from the order to show cause.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureRemediesInjunctionsElementsGeneral OverviewCivil ProcedureRemediesInjunctionsPreliminary &
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Temporary InjunctionsCivil ProcedureRemediesInjunctionsTemporary Restraining OrdersCriminal Law &
ProcedureCriminal OffensesFraudComputer FraudGeneral OverviewGovernmentsCourtsClerks of Court

FOOTNOTES:
(n1)Footnote 1. See, e.g., LA Sup. Ct. Rule 9.32(d)(1).

(n2)Footnote 2. Code Civ. Proc. § 1209(a)(5).

(n3)Footnote 3. Code Civ. Proc. § 527(d).

(n4)Footnote 4. See, e.g., LA Sup. Ct., Rule 9.32(b)(1).
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§ 3.syn Synopsis to Chapter 3: Time Limits on Discovery

§ 3.01 Time Limits Generally

[1] Governing Law

[2] Time for Completion of Discovery Proceedings

[a] General Time Limits

[b] Discovery of Expert Trial Witnesses

[c] Discovery in Judicial Arbitration Proceedings

[d] Discovery in Eminent Domain Proceedings

[e] Discovery in Unlawful Detainer, Forcible Entry, and Forcible Detainer Proceedings

[f] Effect of Postponement of Trial Date

[g] Effect of New Trial Date in Cases of Mistrial, Order Granting New Trial, or Remand for New Trial After
Reversal on Appeal

§ 3.01A Impact on Timing by Trial Court Delay Reduction Act

§ 3.02 Deviation From Time Limits by Motion

§ 3.03 Deviation From Time Limits by Agreement Between Parties

§ 3.04 Time Limits Under Federal Rules Compared

[1] Generally

[2] Order Pursuant to Pretrial Scheduling Conference

[3] Order Pursuant to Discovery Conference
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§§ 3.05-3.09 Reserved

§ 3.10 Motion to Change Time Limits on Discovery and Impose Monetary Sanction

[1] Notice of Motion and Motion to Change Time Limits on Discovery and Impose Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion to Change Time Limits on Discovery and Impose Monetary Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Change Time Limits on Discovery and Impose Monetary Sanction

[a] Form

[b] Comments

[c] References
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Scope

SCOPE

This chapter discusses time limits on the completion of discovery prior to trial, as well as methods by which parties can,
by motion or informal agreement, deviate from the legally prescribed limits. The chapter also addresses the procedures
under which federal courts establish timetables for the completion of discovery. In addition, the chapter contains forms
for use in a motion to change time limits.
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§ 3.01 Time Limits Generally

[1] Governing Law

Code of Civil Procedure Section 2024.010 et seq. sets forth requirements governing when discovery must be completed
and contains provisions allowing parties to deviate from these requirements, either by informal agreement or by motion.
This statute is applicable in all civil actions and special proceedings, with several exceptions.n1 Chapter 8 of the
Discovery Act, ''Time for Completion of Discovery'', Code of Civil Procedure Section 2024.010 et seq., is expressly
inapplicable to forcible entry and detainer proceedings and eminent domain proceedings, and the statute's application to
judicially arbitrated actions is limited.n2

[2] Time for Completion of Discovery Proceedings

[a] General Time Limits

Except as discussed in Section 3.01[b] through [e], a party is generally entitled to complete discovery proceedings until
30 days, and to have motions concerning discovery heard until 15 days, before the date initially set for the trial of the
action.n3 If either of these dates falls on a Saturday, Sunday, or judicial holiday,n4 the last day is the next court day
closer to the trial date.n5 For purposes of Code of Civil Procedure Section 2024.010 et seq., discovery is considered
completed on the day a response to a discovery request is due or on the day a deposition begins.n6

When the last day to perform or complete any act provided for in the Discovery Act falls on a Saturday, Sunday, or
holiday, the time limit is extended until the next court day that is not a Saturday, Sunday, or holiday.n7

Counsel should note, however, that a party may be estopped from relying on the discovery motion cut-off date. For
example, in an insurance bad faith case, appellant attorney's false assurances that he would produce documents after
they were due, along with other delaying conduct, estopped him from relying on the discovery motion cut-off date
specified in former Code of Civil Procedure Section 2024(a) (now see Code of Civil Procedure Section
2024.020(a)).n7.1

[b] Discovery of Expert Trial Witnesses

A party is entitled to complete discovery proceedings pertaining to expert trial witnesses identified under Code of Civil
Procedure Section 2034.210 et seq.n8 until 15 days, and to have motions concerning that discovery heard until 10 days,
before the date initially set for the trial of the action.n9 If either of those days falls on a Saturday, Sunday, or holiday,
the last day becomes the next court day closer to the trial date.n10
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[c] Discovery in Judicial Arbitration Proceedings

The time limit on completing discovery in an action to be arbitrated under Code of Civil Procedure Section 1141.10 et
seq. is subject to Judicial Council rule. After an award in a case ordered to judicial arbitration, completion of discovery
is limited by Code of Civil Procedure Section 1141.24.n11 Under the California Rules of Court, discovery in a judicial
arbitration proceeding must be completed not later than 15 days before the date set for the arbitration hearing, unless the
court, on a showing of good cause, makes an order granting an extension of the time within which discovery must be
completed.n12 When an action is assigned to judicial arbitration fewer than 30 days before the date set for trial, the
parties may complete discovery as authorized by the Rules of Court, notwithstanding the time limit in Code of Civil
Procedure Section 2024.020(a).n13

Following an award in a case ordered to arbitration pursuant to Code of Civil Procedure Section 141.11, no discovery
other than discovery of information relating to expert witnesses is permitted except by stipulation of the parties or by
leave of the court on a showing of good cause.n14

When all arbitration proceedings pertaining to a civil action ordered to arbitration have been completely vacated by the
striking of the at-issue memorandum, discovery is permissible following the vacation. The timing of that discovery is
then limited only by any new dates set either for trial or arbitration.n15 For further discussion of discovery rules in
judicial arbitration proceedings, see Chapter 4, Discovery in Proceedings Other Than Civil Actions.

[d] Discovery in Eminent Domain Proceedings

The time limits for discovery set out in Code of Civil Procedure Section 2024.010 et seq. also do not apply to eminent
domain proceedings governed by Code of Civil Procedure Section 1230.010 et seq.n16 The eminent domain law
provides for a special discovery method involving exchange of lists of witnesses and statements of valuation data.n17 A
party to such an exchange may obtain discovery from the other party to the exchange and from any person listed as an
expert witness until not later than 20 days prior to the day set for trial of the issue of compensation.n18 For additional
discussion of discovery in eminent domain proceedings, see California Forms of Pleading and Practice, Ch. 247,
Eminent Domain , Part I (Matthew Bender).

[e] Discovery in Unlawful Detainer, Forcible Entry, and Forcible Detainer Proceedings

The time limits for discovery set out in Code of Civil Procedure Section 2024.010 et seq. do not apply to summary
proceedings for obtaining possession of real property governed by Code of Civil Procedure Section 1159 et seq.
(unlawful detainer, forcible entry, and forcible detainer proceedings).n19 In these proceedings, discovery must be
completed on or before the fifth day before the date set for trial except as provided in Code of Civil Procedure Section
2024.050 and 2024.060.n20 For general discussion of unlawful detainer, forcible entry, and forcible detainer
proceedings, see California Forms of Pleading and Practice, Ch. 333, Landlord and Tenant: Eviction Actions (Matthew
Bender).

[f] Effect of Postponement of Trial Date

A continuance or postponement of the trial date does not operate to reopen discovery proceedings, unless the court has
granted a motion to reopen discovery under Code of Civil Procedure Section 2024.050.n21 For a discussion of motions
to extend the period for completing discovery or to reopen discovery, see § 3.02.

[g] Effect of New Trial Date in Cases of Mistrial, Order Granting New Trial, or Remand for New Trial After
Reversal on Appeal

When an action is set for a retrial or new trial following a mistrial, the grant of a motion for new trial, or remand after
reversal of the judgment of an appeal, discovery is reopened and the discovery cut-off date is calculated based on the
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date initially set for the new trial.n22

In other words, the phrase ''date initially set for the trial'' in Code of Civil Procedure Section 2024.020(a), by which the
cut-off date is calculated, has been interpreted in this situation to mean the date initially set for the new trial, as
distinguished from the date initially set for the original trial.n23 Accordingly, the last day for completing discovery is
15 days before the date initially set for the new trial.n24

Moreover, since discovery is reopened in the event of a new trial or retrial, a party is not required to establish good
cause for additional discovery. Requiring parties to seek leave for any additional discovery in this situation is contrary
to the Discovery Act's goal of promoting discovery in order to permit parties to inform themselves fully, expedite
efficient trial preparation, and reduce litigation over discovery disputes.n25

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeTime LimitationsCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureAlternative Dispute
ResolutionArbitrationsGeneral OverviewCivil ProcedurePretrial MattersContinuancesCivil ProcedureTrialsMotions for
MistrialCivil ProcedureJudgmentsRelief From JudgmentMotions for New TrialsReal Property LawEminent Domain
ProceedingsProcedureReal Property LawLandlord & TenantLandlord's Remedies & RightsEviction ActionsForcible
Entry & Detainer

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2024.020 et seq.

(n2)Footnote 2. Code Civ. Proc. § 2024.040; see also Code Civ. Proc. § 1141.24; Cal. Rules of Ct., Rule 3.822
(limits on discovery in actions subject to judicial arbitration); Code Civ. Proc. §§ 1258.020(a) (limits on discovery in
eminent domain cases), 2024.040(b) (limits on discovery in forcible entry and detainer proceedings); see generally
Code Civ. Proc. §§ 1141.10 et seq., 1159 et seq., 1230.010 et seq. (statutes governing judicial arbitration, forcible entry
and detainer, and eminent domain proceedings, respectively).

(n3)Footnote 3. Code Civ. Proc. § 2024.020.

(n4)Footnote 4. See Code Civ. Proc. § 10 (designated judicial holidays).

(n5)Footnote 5. Code Civ. Proc. § 2016.060.

(n6)Footnote 6. Code Civ. Proc. § 2024.010.

(n7)Footnote 7. Code Civ. Proc § 2016.060; see Code Civ. Proc. § 10 for specification of holiday.

(n8)Footnote 7.1. Sears, Roebuck and Co. v. Nat'l Union Fire Ins. Co. (2005) 131 Cal. App. 4th 1342, 1351-1352,
32 Cal. Rptr. 3d 717 (''Although [respondent] might have acted sooner in response to [appellant attorney's]
machinations, it was [attorney who set this chain of events in motion by his evasions and false assurances. Even if
[respondent] danced too close to the cut-off date, it was [appellant attorney] who was leading.'').

(n9)Footnote 8. See Ch. 64 for discussion of expert witness discovery pursuant to Code Civ. Proc. § 2034.210 et
seq.

(n10)Footnote 9. Code Civ. Proc. § 2024.030.

(n11)Footnote 10. Code Civ. Proc. § 2016.060; see Code Civ. Proc. § 10 (designated holidays).
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(n12)Footnote 11. Code Civ. Proc. § 2024.040.

(n13)Footnote 12. Cal. Rules of Ct., Rule 3.822.

(n14)Footnote 13. See Zinn v. Superior Court (1980) 108 Cal. App. 3d 583, 589, 166 Cal. Rptr. 640 ; see also
Code Civ. Proc. § 2024.040. Zinn was decided under former Cal. Rules of Ct., Rule 222, which was, until 1983, the
provision governing timing for the completion of discovery.

(n15)Footnote 14. Code Civ. Proc. § 1141.24.

(n16)Footnote 15. Roe v. Superior Court (1990) 224 Cal. App. 3d 642, 645-647, 273 Cal. Rptr. 745 (fact that
arbitration proceedings are vacated within 15 days of the arbitration hearing is not determinative).

(n17)Footnote 16. Code Civ. Proc. § 2024.040(b)(2).

(n18)Footnote 17. See Code Civ. Proc. § 1258.210 et seq.

(n19)Footnote 18. Code Civ. Proc. § 1258.020(a), (b).

(n20)Footnote 19. Code Civ. Proc. § 2024.040(b)(1).

(n21)Footnote 20. Code Civ. Proc. § 2024.040(b)(1).

(n22)Footnote 21. Code Civ. Proc. § 2024.020(b).

(n23)Footnote 22. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70,
991 P.2d 156 ; see Code Civ. Proc. § 2024.020.

(n24)Footnote 23. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 92 Cal. Rptr. 2d 70, 991
P.2d 156 (decided under prior law).

(n25)Footnote 24. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70,
991 P.2d 156 .

(n26)Footnote 25. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 252-253, 92 Cal. Rptr. 2d 70, 991
P.2d 156 ; cf. Code Civ. Proc. § 2024.050 (requiring good cause to extend time limits on discovery or reopen
discovery).
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§ 3.01A Impact on Timing by Trial Court Delay Reduction Act

The Trial Court Delay Reduction Actn1 establishes a program to provide for the expeditious resolution of cases. The
Act, effective January 1, 1991, reenacts, with some changes, provisions of the Trial Court Delay Reduction Act of
1986,n2 which had established a three-year pilot project in specified superior courts. The new Act converts the 1986
pilot project to a program that operates indefinitely and applies to actions and proceedings in all California superior
courts.n3 Superior courts for the various counties are generally authorized to adopt local rules implementing a fast-track
program in accordance with the Act and with rules promulgated by the Judicial Council.n4

Superior courts assign certain cases to be processed under special delay reduction rules. The Act states that from
commencement to resolution, litigation should require only that time reasonably necessary for pleadings, discovery,
preparation, and court events; any additional elapsed time is delay and should be eliminated.n5

With respect to cases filed on or after January 1, 1991, and processed through a delay reduction program, the California
Civil Discovery Actn6 governs discovery, except in arbitration proceedings.n7 Consequently, local delay reduction
rules applied in such cases must not conflict with statutory provisions concerning timing of discovery.n8

Examples of local delay reduction requirements designed to expedite discovery include the following:

That the assigned judge, after a pretrial conference, issue orders that schedule discovery, require or
limit discovery, establish a plan for discovery, regulate the timing and scope of discovery, or set
deadlines for completing discovery.n9

That the parties outline the status of discovery in case management conference statements.n10

While local court rules relating to discovery are, in general, preempted by the Judicial Council in favor of statewide
rules,n11 there is an exception for local rules relating to discovery that are adopted under the Trial Court Delay
Reduction Act.n12

There is considerable variation between local fast track programs, and some local rules have been subject to relatively
frequent amendments since statewide implementation of the program. Thus, counsel should review the applicable
fast-track rules carefully when establishing a timetable for discovery.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedurePretrial MattersConferencesCase ManagementCivil
ProcedurePretrial MattersConferencesPretrial ConferencesCivil ProcedurePretrial MattersConferencesPretrial
OrdersGovernmentsCourtsRule Application & Interpretation

FOOTNOTES:
(n1)Footnote 1. Gov. Code § 68600 et seq.

(n2)Footnote 2. Former Gov. Code § 68600 et seq., repealed effective January 1, 1991.

(n3)Footnote 3. See Gov. Code § 68605.5. But see Gov. Code § 68608(a) (cases excepted from program).

(n4)Footnote 4. See Gov. Code §§ 68612, 68619(b); see also Gov. Code §§ 68607 (enumerating delay reduction
methods), 68620(a) (superior courts also required to establish delay reduction programs for limited civil cases).

(n5)Footnote 5. Gov. Code § 68603(a); see also § 2.03.

(n6)Footnote 6. Code Civ. Proc. § 2016.010 et seq.

(n7)Footnote 7. Gov. Code § 68616(f).

(n8)Footnote 8. See Wagner v. Superior Court (1993) 12 Cal. App. 4th 1314, 1317-1320, 16 Cal. Rptr. 2d 534
(trial court erred when it set a discovery cut-off date when no trial date had been set, a conflict with former Code Civ.
Proc. § 2024(a), now see Code Civ. Proc. § 2024.020).

(n9)Footnote 9. See, e.g., Alameda Co. Super. Ct. Rules, Rule 4.4(2)(n).

(n10)Footnote 10. See, e.g., Alameda Co. Super. Ct. Rules, Rule 4.3.

(n11)Footnote 11. See Cal. Rules of Ct., Rule 3.20(a) (preempted fields are pleadings, demurrers, ex parte
applications, motions, discovery, provisional remedies, and form and format of papers).

(n12)Footnote 12. Cal. Rules of Ct., Rule 3.20(b)(4).
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§ 3.02 Deviation From Time Limits by Motion

On motion of any party, the court may grant leave to complete discovery proceedings, or to have a motion concerning
discovery heard, closer to the initial trial date or to reopen discovery after a new trial date has been set.n1 This motion
must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an informal
resolution of each issue presented by the motion.n2

In exercising its discretion to grant or deny this motion, the court must take into consideration any matter relevant to the
leave requested, including, but not limited to, the following:n3

1. The necessity and the reasons for the discovery;

2. The diligence or lack of diligence of the party seeking the discovery or the hearing of a discovery
motion, and the reasons that the discovery was not completed or that the discovery motion was not heard
earlier;

3. Any likelihood that permitting the discovery or hearing the discovery motion will prevent the case
from going to trial on the day set, or otherwise interfere with the trial calendar, or result in prejudice to
any other party; and

4. The length of time that has elapsed between any date previously set and the date presently set for the
trial of the action.

For example, death or serious illness of a trial attorney or a party should, under normal circumstances, be considered
good cause for granting the continuance of a trial date, as well as good cause to reopen discovery after a trial date has
been continued.n4

The court shall impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to extend or to reopen discovery, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n5 For discussion of sanctions for abuse of discovery procedures, see Chapter 42, Sanctions for Misuse
of Discovery Process.

Forms for use in a motion under Code of Civil Procedure Section 2024.050 are contained in § 3.10.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil ProcedurePleading & PracticeMotion
PracticeTime LimitationsCivil ProcedureJudicial OfficersJudgesDiscretionCivil ProcedureDiscoveryGeneral
OverviewCivil ProcedureDiscoveryMethodsStipulationsCivil ProcedureDiscoveryMisconductCivil ProcedurePretrial
MattersContinuancesCivil ProcedureSanctionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2024.050.

(n2)Footnote 2. Code Civ. Proc. § 2024.050(a).

(n3)Footnote 3. Code Civ. Proc. § 2024.050(b).

(n4)Footnote 4. Hernandez v. Superior Court (2004) 115 Cal. App. 4th 1242, 1247-1248 ; 9 Cal. Rptr. 3d 821
(attorney suffered from pancreatic cancer during closing phases of discovery and died five days after initial trial date);
see Cal. Stds. Jud. Admin., § 9, Code Civ. Proc. § 2024.050.

(n5)Footnote 5. Code Civ. Proc. § 2024.050(c).
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§ 3.03 Deviation From Time Limits by Agreement Between Parties

Parties to an action may agree to extend the time for the completion of discovery proceedings or for the hearing of
motions concerning discovery, or to reopen discovery after a new date for trial of the action has been set, with the
consent of any party affected by the agreement.n1 The agreement may be informal, but it must be confirmed in a
writing that specifies the extended date.n2 In no event may this agreement require a court to grant a continuance or
postponement of the trial of the action.n3

PRACTICE TIP:
Pursuant to a stipulation among the parties or a suggestion by the court at a Fast Track Status Hearing or
other pretrial conference, Doe Defendants are sometimes prematurely dismissed. Government Code
Section 68616(h) precludes the court from dismissing Does until the conclusion of evidence. In light of
the current mode of pointing the finger at the empty chair, counsel is well advised to preserve the Does
as long as possible so that a viable defendant is not lost. Commentary by John F. DeMeo.

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2024.060.

(n2)Footnote 2. Code Civ. Proc. § 2024.060.

(n3)Footnote 3. Code Civ. Proc. § 2024.060.
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§ 3.04 Time Limits Under Federal Rules Compared

[1] Generally

Unlike the California Civil Discovery Act,n1 the general provisions governing discovery under the Federal Rules of
Civil Procedure, Rules 26 through 37, do not impose set time limits on the completion of discovery. The federal rules
do, however, allow a court to determine the time limit as it sees fit, by a scheduling order made after a pretrial
scheduling conference or discovery conference,n2 as discussed in 3.04[2], [3].

[2] Order Pursuant to Pretrial Scheduling Conference

In any action, the court may, in its discretion, direct the attorneys for the parties and any unrepresented parties to appear
before it for one or more conferences before trial for a number of purposes relating to efficient management of the
action.n3 Except in categories of actions exempted by district court rule as inappropriate, the judge, or a magistrate
when authorized by district court rule, may, after receiving the report from the parties under Rule 26(f),n4 or after
consulting with the attorneys for the parties and any unrepresented parties, enter a scheduling order that limits the time
to complete discovery.n5 This order must issue as soon as practicable, but in no event more than 90 days after the
appearance of a defendant or 120 days after service of the complaint.n6 A schedule may not be modified except by
leave of the judge or the magistrate when authorized by district court rule on a showing of good cause.n7 If a party or a
party's attorney fails to comply with the scheduling order, the attorney and the party may be subject to sanctions.n8

[3] Order Pursuant to Discovery Conference

Parties must generally meet as soon as practicable to discuss their claims and defenses and the possibilities of a
settlement, among other items, and to develop a proposed discovery plan. Among discovery issues, the plan must
indicate when discovery should be completed.n9 Failure to participate in the development and submission of a proposed
discovery plan may result in sanctions.n10

See Chapter 7 for discussion of discovery conferences in federal courts.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesDiscretionCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMisconductCivil ProcedurePretrial MattersConferencesPretrial OrdersCivil ProcedurePretrial
MattersConferencesScheduling ConferencesCivil ProcedureSanctionsGeneral Overview
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FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2024.010 et seq.

(n2)Footnote 2. See Fed. R. Civ. P., Rules 16, 26(f).

(n3)Footnote 3. See Fed. R. Civ. P., Rule 16(a).

(n4)Footnote 4. See § 7.02[2].

(n5)Footnote 5. Fed. R. Civ. P., Rule 16(b)(3).

(n6)Footnote 6. Fed. R. Civ. P., Rule 16(b).

(n7)Footnote 7. Fed. R. Civ. P., Rule 16(b).

(n8)Footnote 8. See Fed. R. Civ. P., Rule 16(f).

(n9)Footnote 9. Fed. R. Civ. P., Rule 26(f)(2).

(n10)Footnote 10. Fed. R. Civ. P., Rule 37(g).
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§ 3.10 Motion to Change Time Limits on Discovery and Impose Monetary Sanction

[1] Notice of Motion and Motion to Change Time Limits on Discovery and Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO CHANGE DISCOVERY TIME LIMITS
AND IMPOSE MONETARY SANCTION[; POINTS
AND AUTHORITIES; DECLARATION(S)
OF____________________(name(s))]
[Telephone Appearance]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

To___________________[identify party, e.g., defendant]___________________[name ] and to his/her attorney of
record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter may be heard in___________________[Department or
Division]____________________[number ] of this court, located at___________________[street address
],___________________[city ],___________________[specify moving party, e.g., plaintiff] will, and hereby does,
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move for an order___________________[describe type of order sought, e.g., allowing discovery to be taken in this
action until___________________(date ) or reopening discovery in this action until___________________(date
)].___________________[Identify party, e.g., Plaintiff] will also move for an order to impose a monetary sanction in
the amount of $_____ against___________________[name ],___________________[specify, e.g., defendant]. The
motion for an order___________________[extending the time to complete or reopening] discovery will be made on the
ground that___________________[state grounds for motion, e.g., plaintiff must depose___________________(name ),
an essential witness to plaintiff's case, and such deposition could not have been commenced 30 days before the trial date
due to the witness' prior hospitalization]. The motion for imposition of a monetary sanction will be made on the ground
that___________________[identify moving party, e.g., plaintiff] made an unsuccessful but reasonable and good faith
attempt at an informal resolution of the issues presented by the motion to___________________[extend the time to
complete or reopen] discovery.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name]

[b] Comments

[i] Use of Form

Ordinarily, parties engaging in civil discovery must complete discovery proceedings and have discovery motions heard
a specific number of days prior to the date initially set for the trial of the action.n1 This form may be used by a party to
seek leave to complete discovery proceedings, or to have a motion concerning discovery heard, closer to the initial trial
date, or to reopen discovery after a new trial date has been set.n2 When stating grounds for the motion, counsel should
keep in mind that, in exercising its discretion to grant or deny this motion, the court must take into consideration any
matter relevant to the leave requested, including, but not limited to:n3

1. The necessity and the reasons for the discovery;

2. The diligence or lack of diligence of the party seeking the discovery or the hearing of a discovery
motion, and the reasons that the discovery was not completed or that the discovery motion was not heard
earlier;

3. Any likelihood that permitting the discovery or hearing the discovery motion will prevent the case
from going to trial on the day set, or otherwise interfere with the trial calendar, or result in prejudice to
any other party; and

4. The length of time that has elapsed between any date previously set, and the date presently set, for the
trial of the action.
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This motion must be accompanied by a declaration stating facts showing a reasonable and good faith attempt at an
informal resolution of any issue presented by the motion.n4 For a form of accompanying declaration, see [2], below.

[ii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion to extend or to reopen discovery, unless it finds that
the one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n5 If a monetary sanction is sought, the request for the sanction must, in the notice of motion, identify
every person, party, and attorney against whom the sanction is sought, and specify the type of sanction sought. The
notice must be supported by a memorandum of points and authorities, and be accompanied by a declaration setting forth
facts supporting the amount of any monetary sanction sought.n6

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For a discussion of monetary sanctions in general, see Chapter 42.

[2] Declaration Supporting Motion to Change Time Limits on Discovery and Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER TO
CHANGE DISCOVERY TIME LIMITS AND IM-
POSE MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2024.050
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

I,____________________[name ], declare:

1. 1.I am____________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for____________________(moving party, e.g.,
plaintiff) or other statement as appropriate ].
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2. 2.This declaration is made in support of____________________[identify moving party, e.g., plaintiff]'s motion
for an order to___________________[describe type of order sought ].

3. 3.This declaration is also made in support of___________________[specify party, e.g., defendant]'s motion for
an order to impose a monetary sanction in the amount of $_____against___________________[name
],___________________[specify, e.g., defendant], pursuant to Code of Civil Procedure Sections 2023.010 et seq. and
2024.050.

4. 4.The nature of this___________________[action or proceeding] is____________________[specify nature of
action or proceeding ].

5. 5. ___________________ [State facts showing good cause for granting the motion to extend or reopen
discovery, e.g., facts showing necessity and reasons for the discovery, the diligence of the party seeking discovery, the
likelihood that permitting the discovery or hearing the discovery motion will not interfere with the trial calendar, or
prejudice any other party, e.g., Plaintiff seeks leave to extend the time for completing discovery
until___________________(date ) so that he/she can take the deposition of___________________(name of witness
).___________________(Name of witness ) is a percipient witness to the accident on which plaintiff's cause of action is
based and his/her testimony is critical to plaintiff's case.___________________(Name of witness ) was not previously
deposed because he/she was hospitalized and in critical condition because of injuries suffered in the accident. He/she
has now been released from the hospital and is willing and able to be deposed. The deposition can be taken on or
before___________________(date ), and will not take more than ____________________hours. The taking of the
deposition on or before that date will not necessitate any delay in the trial schedule for this action].

6. 6. ___________________ [State facts showing that moving party made reasonable and good faith attempt to
informally resolve each issue presented by the motion, e.g., I mailed a letter to defendant's
attorney___________________(name ) on____________________(date ) seeking authorization to
depose___________________(name of witness ) on___________________(date ,_____(number ) days before the date
set for trial of this case, but___________________(name of opposing party's attorney ) responded, in a letter
dated___________________(date ) that he/she would not permit the deposition to be taken. I
telephoned___________________(name of opposing party's attorney ) on____________________(date ), in an attempt
to reach an agreement regarding the deposition.___________________(Name of opposing party's attorney ) repeated
his/her refusal, stating that under no circumstances would he/she allow any depositions to be taken within 30 days of the
trial date].

7. 7. ___________________ [Specify party, e.g., Plaintiff] bases his/her request for the imposition of a sanction in
the amount of $____________________ on___________________[itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

[b] Comments

This form of declaration under penalty of perjuryn7 is for use in support of a motion for an order to change the time
limitations on discovery or to reopen discovery.n8 Any motion for such an order must be accompanied by a declaration
stating facts showing a reasonable and good faith attempt at an informal resolution of any issue presented by the
motion.n9 For a form of notice of motion, see [1], above.

[c] References
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For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Change Time Limits on Discovery and Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION FOR ORDER TO
CHANGE DISCOVERY TIME LIMITS [AND IM-
POSE MONETARY SANCTION]
Code Civ. Proc. §§ 2023.030(a), 2024.050
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

The motion of____________________[identify moving party, e.g., plaintiff] for an
order___________________[identify order, e.g., that discovery in this action may proceed
until___________________(date ) or reopening discovery in this action until___________________(date )] came on
regularly for hearing by the court on____________________[date ]. Plaintiff appeared by
counsel____________________[name ]; defendant appeared by counsel____________________[name ].

The court finds that the moving party has engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion. [The court also finds that___________________(specify opposing party, e.g.,
defendant) has not shown that he/she acted with substantial justification or that other circumstances make imposition of
a sanction unjust.]

On proof made to the satisfaction of the court that the motion ought to be granted,

IT IS ORDERED that the motion be, and it hereby is, granted.

[If monetary sanctions imposed, add following ]

IT IS FURTHER ORDERED that___________________[name ],___________________[specify, e.g., defendant or
attorney for defendant____________________(name )] shall forthwith pay to___________________[specify, e.g.,
plaintiff], as a sanction authorized by Code of Civil Procedure Sections 2023.010 et seq. and 2024.050, the sum of
$_____ for reasonable expenses and attorney's fees.
Dated: ___________________
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___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form may be used when a motion for an order to change time limitations on discovery or to reopen discovery has
been granted.n10

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion to extend or to reopen discovery, unless it finds that
the one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n11

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureJudicial OfficersGeneral OverviewCivil ProcedureJudicial
OfficersJudgesGeneral OverviewCriminal Law & ProcedureDiscovery & InspectionDiscovery MisconductGeneral
OverviewCriminal Law & ProcedureTrialsExamination of WitnessesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2024.020, 2024.030; see also discussion in § 3.01.

(n2)Footnote 2. Code Civ. Proc. § 2024.050; see discussion in § 3.02.

(n3)Footnote 3. Code Civ. Proc. § 2024.050.

(n4)Footnote 4. Code Civ. Proc. § 2024.050.

(n5)Footnote 5. Code Civ. Proc. § 2024.050(c).

(n6)Footnote 6. Code Civ. Proc. § 2023.040.

(n7)Footnote 7. See Code Civ. Proc. § 2015.5.

(n8)Footnote 8. See Code Civ. Proc. § 2024.050.

(n9)Footnote 9. Code Civ. Proc. § 2024.050.

(n10)Footnote 10. See Code Civ. Proc. § 2024.050.

(n11)Footnote 11. Code Civ. Proc. § 2024.050.
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§ 4.syn Synopsis to Chapter 4: Discovery in Proceedings Other Than Civil Actions

§ 4.01 Scope of Discovery Act

§ 4.02 Special Proceedings

[1] Discovery Act Applicable in Special Proceedings

[a] Generally

[b] What Constitutes ''Special Proceedings''

[c] Exceptions to Applicability of Discovery Act

[2] Eminent Domain Proceedings

[a] Exchange of Lists and Statements of Valuation

[b] Discovery After Exchange

[3] Judicial Arbitration

[a] Generally

[b] Special Discovery Rules

[c] Use of Deposition at Arbitration Hearing

[d] Restriction on Discovery After Arbitration

[4] Arbitration by Agreement

[a] Generally

[b] Arbitration Under Uninsured Motorist Policy

§ 4.03 Administrative Adjudications
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§ 4.04 Enforcement of Money Judgments

§ 4.05 De Novo Judicial Review of Decision by Labor Commissioner
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Scope

SCOPE

This chapter discusses the applicability of the Civil Discovery Act in proceedings other than civil actions and briefly
describes special discovery provisions applicable in various specific types of proceedings. The chapter provides an
overview of special proceedings of a civil nature and a discussion of the applicability of the Civil Discovery Act to such
proceedings. The chapter also refers to specific discovery provisions applicable to eminent domain proceedings, judicial
and nonjudicial arbitration proceedings, and administrative adjudications.

For a general overview of the Civil Discovery Act, see Chapter 1. For discussion of special discovery rules applicable to
municipal and justice court actions, see Chapter 5.

For discussion of discovery in criminal proceedings, see California Criminal Defense Practice, Ch. 70, Discovery and
Investigation (Matthew Bender).
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§ 4.01 Scope of Discovery Act

Although the Civil Discovery Actn1 generally governs discovery in civil actions and special proceedings, the Act is not
the exclusive body of law governing all discovery. On the contrary, California law contains scattered statutes and rules
that, under certain circumstances, substitute for or supplement the provisions in the Act. These statutes and rules
concern a variety of matters, including privileges,n2 interrogatories,n3 and expert witness information.n4 Consequently,
an attorney should never assume that the Act provides all of the law related to a particular discovery matter. This is
particularly true in the case of special proceedings, about which the Legislature has enacted a considerable amount of
specific discovery law.

Counsel should also note that discovery in limited civil cases is restricted by special statutory provisions that are not
contained in the Civil Discovery Act.n5 For discussion of these provisions, see Chapter 5.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureDiscoveryMethodsInterrogatoriesGeneral
OverviewCivil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2016.010 et seq.

(n2)Footnote 2. See Evid. Code § 900 et seq. For a discussion of privileges, see Chs. 21- 32.

(n3)Footnote 3. See Code Civ. Proc. § 708.010.

(n4)Footnote 4. See Code Civ. Proc. § 1258.210 et seq.

(n5)Footnote 5. See Code Civ. Proc. §§ 93-97.
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§ 4.02 Special Proceedings

[1] Discovery Act Applicable in Special Proceedings

[a] Generally

The Civil Discovery Act generally permits discovery regarding any unprivileged matter that is relevant to the subject
matter involved in a pending ''action'' or to the determination of any motion made in an ''action,'' subject to various
limitations.n1 As used in the Act, the term ''action'' includes both civil actions and special proceedings of a civil
nature.n2 Consequently, the discovery rules applicable to civil actions are also generally applicable to special
proceedings of a civil nature.

[b] What Constitutes ''Special Proceedings''

The Code of Civil Procedure divides judicial remedies into two classes: actions and special proceedings.n3 An action is
an ordinary proceeding in a court of justice by which one party prosecutes another for the declaration, enforcement, or
protection of a right, the redress, or prevention of a wrong, or the punishment of a public offense.n4 Every other remedy
is a special proceeding.n5

Special proceedings include the following remedies:

1. Writs of review, mandamus, and prohibition;n6

2. Summary proceedings, including judicial arbitration;n7

3. Lien enforcements;n8

4. Contempt proceedings;n9

5. Eminent domain proceedings;n10

6. General arbitration proceedings;n11

7. Arbitration of medical malpractice proceedings;n12

8. Public construction arbitration proceedings;n13
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9. Unclaimed property and escheat proceedings;n14

10. Uniform Reciprocal Enforcement of Support proceedings;n15

11. Proceedings under the Fiduciaries' Wartime Substitution Law;n16

12. Proceedings for the enforcement of sister state and foreign money judgments;n17

13. Conciliation proceedings;n18

14. Recovery of preferences and exempt property in an assignment for the benefit of creditors;n19 and

15. Inspection warrant proceedings.n20

[c] Exceptions to Applicability of Discovery Act

Specific procedural rules applicable to special proceedings are set forth in Code of Civil Procedure Section 1063 et seq.,
as well as in the California Rules of Court. Several statutes and rules of court create special discovery rules that only
apply in certain types of special proceedings. The discussions below outline some of these provisions.

[2] Eminent Domain Proceedings

[a] Exchange of Lists and Statements of Valuation

The discovery devices generally available in civil actions are supplemented in eminent domain proceedings by special
statutory provisions.n21 These statutory provisions, providing for exchange of expert witness lists and valuation data
before trial,n22 are not intended to replace the usual discovery procedures or limit the scope of discovery.n23 The
usefulness of the exchange of such information in eminent domain proceedings has been recognized by the courts as a
means of insuring fairness and expediting the trial.n24 For discussion of special discovery procedures in eminent
domain proceedings, see California Forms of Pleading and Practice, Ch. 247, Eminent Domain (Matthew Bender).

[b] Discovery After Exchange

After an exchange under Code of Civil Procedure Section 1258.210 et seq. has occurred, a party to the exchange may
generally obtain discovery, without court order, from any other party to the exchange and from any person listed by that
party as an expert witness.n25

[3] Judicial Arbitration

[a] Generally

Code of Civil Procedure Section 1141.10 et seq. provide for judicial arbitration in most superior court actions when the
amount in controversy, in the court's opinion, will not exceed $50,000.n26 Any party may request a trial de novo after
the arbitration award is filed.n27

Parties to a judicial arbitration proceeding have the right to obtain discovery and for that purpose may utilize all the
rights, remedies, and procedures provided in the Civil Discovery Act, except that all discovery must be completed not
later than 15 days prior to the date set for the arbitration hearing unless the court, on showing of good cause, makes an
order granting an extension of the time.n28

In any judicial arbitration proceeding, no party may require the production of evidence specified in Civil Code Section
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3295(a) with respect to punitive damages at the arbitration, unless the court enters an order permitting pretrial discovery
of that evidence pursuant to Civil Code Section 3295.n29

When all arbitration proceedings pertaining to a civil action ordered to arbitration have been completely vacated before
the date set for arbitration by the striking of the at-issue memorandum, discovery is permissible following the
vacation.n30

[b] Special Discovery Rules

The Judicial Arbitration Rules for Civil Casesn31 contain special provisions regarding discovery and evidence in civil
arbitration proceedings.n32 With regard to discovery and use of expert witnesses' reports and other documentary
evidence, any party may offer written reports of any expert witness, medical records and bills (including physiotherapy,
nursing, and prescription bills), documentary evidence of loss of income, property damage repair bills or estimates,
police reports concerning an accident that gave rise to the case, other bills and invoices, purchase orders, checks, written
contracts, and similar documents prepared and maintained in the ordinary course of business.n33 The arbitrator must
receive them in evidence if copies have been delivered to all opposing parties at least 20 days before the hearing.n34
Any other party may subpoena the author or custodian of the document as a witness and examine the witness as if under
cross examination.n35 Any repair estimate offered as an exhibit, and the copies delivered to opposing parties, must be
accompanied by a statement indicating whether or not the property was repaired, and if it was, whether the estimated
repairs were made in full or in part, and by a copy of the receipted bill showing the items or repair made and the amount
paid.n36 The arbitrator may not consider any opinion as to ultimate fault expressed in a police report.n37

The written statements of any other witness may be offered and must be received in evidence if (1) they are made by
declaration under penalty of perjury; (2) copies have been delivered to all opposing parties at least 20 days before the
hearing; and (3) no opposing party has, at least 10 days before the hearing, delivered to the proponent of the evidence a
written demand that the witness be produced in person to testify at the hearing.n38 The arbitrator must disregard any
portion of a statement received that would be inadmissible if the witness was testifying in person, but the inclusion of
inadmissible matter does not render the entire statement inadmissible.n39

[c] Use of Deposition at Arbitration Hearing

The deposition of any witness may be offered by any party and must be received in evidence in an arbitration hearing,
subject to objections available under the Discovery Act,n39.1 notwithstanding that the deponent is not ''unavailable as a
witness'' within the meaning of Evidence Code Section 240 and no exceptional circumstances exist, if (1) the deposition
was taken in the manner provided for by law or by stipulation of the parties and within the time provided for in the
California Rules of Court,n40 and (2) not less than 20 days before the hearing the proponent of the deposition delivered
to all opposing parties notice of his or her intention to offer the deposition in evidence.n41 The opposing party, on
receiving the notice, may subpoena the deponent and, if he or she does so, either the deposition may be excluded from
evidence or the deposition may be admitted and the deponent may be further cross examined by the party who
subpoenaed him or her, at the discretion of the arbitrator.n42 This limitations are not applicable to a deposition under
the terms of Code of Civil Procedure Section 2025.620 (deposition uses).n42.1

For the purposes of California Rules of Court, Rule 1613, ''delivery'' of a notice may be accomplished manually or by
mail in the manner provided by Code of Civil Procedure Section 1013. If service is by mail, the time prescribed for
delivery of notices is increased by five days.n43

[d] Restriction on Discovery After Arbitration

When a party requests a trial de novo,n44 further discovery in the action is limited by statute. Code of Civil Procedure
Section 1141.24 provides that in cases ordered to arbitration under Code of Civil Procedure Section 1141.11,n45 no
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discovery is permissible after an arbitration award other than the exchange of expert witness lists and expert witness's
reports and writings, except by stipulation of the parties or by leave of court on a showing of good cause.n46

The restriction on discovery after an arbitration award set out in Code of Civil Procedure Section 1141.24 does not
apply when arbitration at an earlier date than that provided for by Code of Civil Procedure Section 1141.16(c)n47 was
requested by the plaintiff, pursuant to Code of Civil Procedure Section 1141.16(c)(2)n48 (arbitration at earlier date at
request of all plaintiffs).n49

The proffered justification in one case that the action was complex and that several witnesses could not be compelled to
testify was held not to satisfy the requirement of good cause for permitting post-arbitration discovery set out in Code of
Civil Procedure Section 1141.24, since both the complexity of the case and the unavailability of the witnesses had
existed before the arbitration as well as after.n50 The court criticized Code of Civil Procedure Section 1141.24 as
potentially making arbitration unnecessarily expensive and encouraging parties to seek trial de novo after an adverse
arbitration hearing by compelling parties to make substantial investments in discovery prior to arbitration, but stated
that it was constrained to follow the statute.n51

[4] Arbitration by Agreement

[a] Generally

In arbitration proceedings pursuant to an agreement,n52 the provisions of the Code of Civil Procedure are only
applicable to the extent expressly provided by the Code.n53Code of Civil Procedure Section 1283.05 contains rules
regarding the applicability of the Civil Discovery Act to arbitration proceedings pursuant to an agreement and provides
for a right to discovery to the same extent and by the same procedures permitted in that Act,n54 subject to certain
limitations.n55 However, Code of Civil Procedure Section 1283.1 further limits the applicability of the Civil Discovery
Act in these proceedings. That section provides that the provisions of Section 1283.05 are conclusively deemed to be
incorporated into, made a part of, and applicable to every agreement to arbitrate any dispute, controversy, or issue
arising out of or resulting from any injury to, or death of, a person caused by the wrongful act or neglect of another.n56
However, Section 1283.05 is not applicable to any other arbitration agreement unless the parties by their agreement so
provide.n57 Thus, except when the issue to be arbitrated involves personal injury or wrongful death, discovery in
arbitration proceedings pursuant to an agreement is generally regulated by the agreement and by the procedural rules
established by the arbitration agency performing the arbitration.n58

[b] Arbitration Under Uninsured Motorist Policy

Insurance Code Section 11580.2(f) provides for mandatory arbitration of certain disputes between an insurer and its
insured under an uninsured motorist policy and sets forth the procedures governing such arbitration. Under the statute,
the Civil Discovery Act, with certain limitations, applies to such arbitration proceedings.n59

The superior court has exclusive jurisdiction under uninsured motorist law to hear discovery matters arising in
uninsured motorist arbitrations.n60

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionSubject Matter JurisdictionJurisdiction Over ActionsExclusive JurisdictionCivil
ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryRelevanceCivil
ProcedureAlternative Dispute ResolutionArbitrationsCivil ProcedureAlternative Dispute ResolutionMandatory
ADRCivil ProcedurePretrial MattersSubpoenasCivil ProcedureRemediesWritsCommon Law WritsMandamusCivil
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ProcedureRemediesWritsCommon Law WritsProhibitionCivil ProcedureSanctionsContemptGeneral OverviewCivil
ProcedureEminent Domain ProceedingsGeneral OverviewInsurance LawMotor Vehicle InsuranceCoverageUninsured
MotoristsGeneral OverviewReal Property LawEminent Domain ProceedingsProcedure

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2017.010. For full discussion of the permissible scope of discovery, see Ch. 20.

(n2)Footnote 2. Code Civ. Proc. § 2016.020(a); see generally Code Civ. Proc. § 1063 et seq. (governing special
proceedings).

(n3)Footnote 3. Code Civ. Proc. §§ 20, 21.

(n4)Footnote 4. Code Civ. Proc. § 22.

(n5)Footnote 5. Code Civ. Proc. § 23.

(n6)Footnote 6. Code Civ. Proc. § 1067 et seq.

(n7)Footnote 7. Code Civ. Proc. § 1132 et seq.

(n8)Footnote 8. Code Civ. Proc. § 1180 et seq.

(n9)Footnote 9. Code Civ. Proc. § 1209 et seq.

(n10)Footnote 10. Code Civ. Proc. § 1230.010 et seq.

(n11)Footnote 11. Code Civ. Proc. § 1280 et seq.

(n12)Footnote 12. Code Civ. Proc. § 1295.

(n13)Footnote 13. Code Civ. Proc. § 1296.

(n14)Footnote 14. Code Civ. Proc. § 1300 et seq.

(n15)Footnote 15. Fam. Code § 4800 et seq.

(n16)Footnote 16. Code Civ. Proc. § 1700 et seq.

(n17)Footnote 17. Code Civ. Proc. § 1710.10 et seq.

(n18)Footnote 18. Fam. Code § 1800 et seq.

(n19)Footnote 19. Code Civ. Proc. §§ 1800, 1801.

(n20)Footnote 20. Code Civ. Proc. § 1822.50 et seq.

(n21)Footnote 21. See Code Civ. Proc. § 1258.010 et seq.

(n22)Footnote 22. See Code Civ. Proc. §§ 1258.020, 1258.210 et seq.

(n23)Footnote 23. Code Civ. Proc. § 1258.010; but see Code Civ. Proc. § 2034.010 (general provisions for
exchange of expert witness lists, reports, and writings in Code Civ. Proc. § 2034.210 et seq. do not apply in eminent
domain proceedings).
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(n24)Footnote 24. See Swartzman v. Superior Court (1964) 231 Cal. App. 2d 195, 203-204, 41 Cal. Rptr. 721 .

(n25)Footnote 25. See Code Civ. Proc. § 1258.020(a), (b).

(n26)Footnote 26. See Code Civ. Proc. § 1141.11. For full discussion of judicial arbitration procedures, see
California Forms of Pleading and Practice, Ch. 36, Judicial Arbitration (Matthew Bender).

(n27)Footnote 27. Code Civ. Proc. § 1141.20.

(n28)Footnote 28. Cal. Rules of Ct., Rule 3.822.

(n29)Footnote 29. Code Civ. Proc. § 1141.19.5.

(n30)Footnote 30. Roe v. Superior Court (1990) 224 Cal. App. 3d 642, 645-647, 273 Cal. Rptr. 745 (fact that
arbitration proceedings are vacated within 15 days of the arbitration hearing is not determinative).

(n31)Footnote 31. Cal. Rules of Ct., Rule 3.810 et seq.; see also Code Civ. Proc. § 1141.14 (authorizing Judicial
Council to promulgate procedural rules for judicial arbitration proceedings).

(n32)Footnote 32. See Cal. Rules of Ct., Rules 3.822 (discovery), 3.823 (evidence).

(n33)Footnote 33. Cal. Rules of Ct., Rule 3.823(b)(1).

(n34)Footnote 34. Cal. Rules of Ct., Rule 3.823(b)(1)(A).

(n35)Footnote 35. Cal. Rules of Ct., Rule 3.823(b)(1)(B).

(n36)Footnote 36. Cal. Rules of Ct., Rule 3.823(b)(1)(C).

(n37)Footnote 37. Cal. Rules of Ct., Rule 3.823(b)(1)(D).

(n38)Footnote 38. Cal. Rules of Ct., Rule 3.823(b)(2)(A)-(C).

(n39)Footnote 39. Cal. Rules of Ct., Rule 3.823(b)(2)(C).

(n40)Footnote 39.1. Code Civ. Proc. § 2025.410.

(n41)Footnote 40. See Cal. Rules of Ct., Rule 3.822.

(n42)Footnote 41. Cal. Rules of Ct., Rule 3.823(b)(3)(A).

(n43)Footnote 42. Cal. Rules of Ct., Rule 3.823(b)(3)(B).

(n44)Footnote 42.1. Cal. Rules of Ct., Rule 3.823(b)(3)(B).

(n45)Footnote 43. Cal. Rules of Ct., Rule 3.823(d).

(n46)Footnote 44. See Code Civ. Proc. § 1141.20.

(n47)Footnote 45. Code Civ. Proc. § 1141.11(a) provides for arbitration, in each superior court with 18 or more
judges, of all nonexempt unlimited civil cases in which the amount in controversy, in the court's opinion, will not
exceed $50,000 for each plaintiff. Code Civ. Proc. § 1141.11(b) provides that in each superior court with fewer than 18
judges, the court may require, by local rule, that all nonexempt unlimited civil cases be submitted to arbitration, if the
amount in controversy, in the court's opinion, will not exceed $50,000 for each plaintiff. Finally, Code Civ. Proc. §
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1141.11(c) provides that each superior court may provide by local rule that all nonexempt unlimited civil cases must be
submitted to arbitration, with the exception of actions in small claims court or actions in accordance with Civ. Code §
1781 (consumers' class action) or Code Civ. Proc. § 1161 (unlawful detainer).

(n48)Footnote 46. See Regan v. Lanet (1987) 197 Cal. App. 3d 353, 359-360, 243 Cal. Rptr. 20 (applying Code
Civ. Proc. § 2024.050 considerations to determine whether good cause existed for permitting discovery in
post-arbitration trial de novo under Code Civ. Proc. § 1141.24).

(n49)Footnote 47. See former Code Civ. Proc. § 1141.16(a); amended without substantive change, Stats. 2003, ch.
449, § 12.

(n50)Footnote 48. See former Code Civ. Proc. § 1141.16(c); amended without substantive change, Stats. 2003, ch.
449, § 12.

(n51)Footnote 49. McMillan v. Superior Court (1983) 146 Cal. App. 3d 1014, 1018, 194 Cal. Rptr. 670 (decided
under prior law).

(n52)Footnote 50. McCormick v. Sentinel Life Ins. Co. (1984) 153 Cal. App. 3d 1030, 1051-1052, 200 Cal. Rptr.
732 .

(n53)Footnote 51. McCormick v. Sentinel Life Ins. Co. (1984) 153 Cal. App. 3d 1030, 1052 n.20, 200 Cal. Rptr.
732 (decided under prior law).

(n54)Footnote 52. See Code Civ. Proc. § 1282 et seq.

(n55)Footnote 53. See Workman v. Superior Court (1986) 176 Cal. App. 3d 493, 498, 222 Cal. Rptr. 69 .

(n56)Footnote 54. See Code Civ. Proc. § 1283.05(a).

(n57)Footnote 55. See Code Civ. Proc. § 1283.05(b)-(e).

(n58)Footnote 56. Code Civ. Proc. § 1283.1(a).

(n59)Footnote 57. Code Civ. Proc. § 1283.1(b).

(n60)Footnote 58. See Workman v. Superior Court (1986) 176 Cal. App. 3d 493, 498, 222 Cal. Rptr. 69 ; Code
Civ. Proc. § 1283.1(b); see, e.g., Mercuro v. Superior Court (2002) 96 Cal. App. 4th 167, 183-184, 116 Cal. Rptr. 2d
671 (in action alleging numerous employment-related torts, arbitration agreement did not impermissibly limit discovery,
even though amount of discovery permitted appeared inconsistent with general discovery practice in employment
litigation; '' 'adequate' discovery does not mean unfettered discovery and ... an arbitration agreement may require
'something less than the full panoply of discovery provided in Code of Civil Procedure section 1283.05. Ultimately it is
up to the arbitrator and the reviewing court to balance the need for simplicity in arbitration with the discovery needs of
the parties.' '') (emphasis in original); but see Fitz v. NCR Corp. (2004) 118 Cal. App. 4th 702, 717-719, 13 Cal. Rptr.
3d 88 (arbitration clause in company's employee-dispute resolution policy was unconscionable, and therefore
unenforceable, because discovery limitations did not provide plaintiff with discovery sufficient to adequately arbitrate
her wrongful termination claims).

(n61)Footnote 59. See Ins. Code § 11580.2(f). See American Home Assurance Co. v. Benowitz (1991) 234 Cal.
App. 3d 192, 201, 201 n.3, 285 Cal. Rptr. 626 .

(n62)Footnote 60. Miranda v. 21st Century Ins. Co. (2004) 117 Cal. App. 4th 913, 926, 12 Cal. Rptr. 3d 159
(court had power to dismiss case as terminating sanction after plaintiff refused to obey order to sign authorizations for
release of requested medical records).
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§ 4.03 Administrative Adjudications

Government Code Section 11500 et seq. govern the procedure for adjudication of matters by most administrative
agencies. These sections pertain to discovery between parties only.n1Government Code Section 11507.6 contains rules
governing discovery in administrative adjudications. This statute provides the exclusive right to and method of
discovery as to any administrative adjudication.n2 If a party fails to comply with a discovery request under Government
Code Section 11507.6, the requesting party may file a petition in the superior court to compel discovery.n3

For detailed discussion of discovery in an administrative adjudication, see California Forms of Pleading and Practice,
Ch. 473B, Discovery in Agency Adjudications (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawAgency AdjudicationHearingsGeneral OverviewAdministrative LawAgency
AdjudicationPrehearing ActivityCivil ProcedureDiscoveryDisclosuresMotions to CompelCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Gilbert v. Superior Court (1987) 193 Cal. App. 3d 161, 165, 238 Cal. Rptr. 220 (denying writ of
petition to compel nonparty agencies to comply with community care facility's subpoena duces tecum in license
revocation proceedings).

(n2)Footnote 2. Gov. Code § 11507.5.

(n3)Footnote 3. See Gov. Code § 11507.7. Effective July 1, 1997, if a party fails to comply with a discovery
request under Section 11507.6, the requesting party may serve and file a motion to compel discovery with the
administrative law judge. See Gov. Code § 11507.7.
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§ 4.04 Enforcement of Money Judgments

When discovery is sought in aid of enforcement of a money judgment, the Civil Discovery Act applies only to the
extent provided in Code of Civil Procedure Section 708.010 et seq.n1 For discussion of the special procedures under
those sections for service of interrogatories on money judgment debtors, see Chapter 60, Interrogatories.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureJudgmentsEntry of
JudgmentsEnforcement & ExecutionDiscovery of Assets

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2016.070.
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§ 4.05 De Novo Judicial Review of Decision by Labor Commissioner

Labor Code Section 98 provides for investigation and hearing by the Labor Commissioner regarding employee
complaints for unpaid wages and other matters within the Commissioner's jurisdiction. Under Labor Code Section 98.2,
a party dissatisfied with an order, decision, or award of the Commissioner may seek judicial review by filing an appeal
to the superior court, according to the appropriate rules of jurisdiction.n1 The reviewing court hears the matter de
novo.n2

In Sales Dimensions v. Superior Court, n3 the court of appeal held that in de novo review proceedings under Labor
Code Section 98.2, the reviewing trial court has discretion to determine whether or not to permit discovery and may
establish a procedure for discovery appropriate to the particular case.n4 In exercising that discretion, the trial court
should give effect to the policy of the discovery statutes and of the Labor Code by limiting or precluding discovery
when the matter is analogous to a small claims case, that is, when the amount in controversy is not great and the issues
involved are not complex.n5 However, discovery may be appropriate if the disputed amount is large or the issues are
complex.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawAgency AdjudicationHearingsGeneral OverviewAdministrative LawAgency
AdjudicationPrehearing ActivityAdministrative LawAgency InvestigationsGeneral OverviewAdministrative
LawJudicial ReviewStandards of ReviewDe Novo ReviewLabor & Employment LawWage & Hour LawsWage
Payments

FOOTNOTES:
(n1)Footnote 1. Lab. Code § 98.2(a).

(n2)Footnote 2. Lab. Code § 98.2(a).

(n3)Footnote 3. Sales Dimensions v. Superior Court (1979) 90 Cal. App. 3d 757, 153 Cal. Rptr. 690 .

(n4)Footnote 4. Sales Dimensions v. Superior Court (1979) 90 Cal. App. 3d 757, 763-764, 153 Cal. Rptr. 690 .

(n5)Footnote 5. Sales Dimensions v. Superior Court (1979) 90 Cal. App. 3d 757, 763, 153 Cal. Rptr. 690 .

(n6)Footnote 6. Sales Dimensions v. Superior Court (1979) 90 Cal. App. 3d 757, 763, 153 Cal. Rptr. 690 .
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§ 5.syn Synopsis to Chapter 5: Discovery in Limited Civil Cases

§ 5.01 Discovery in Limited Civil Cases

§ 5.02 Obtaining Information Through Use of Case Questionnaire or Witness and Evidence Statement

[1] Generally

[2] Case Questionnaire

[3] Request for Statement of Witnesses and Evidence

§ 5.03 Permitted Methods of Discovery

[1] Methods Applicable to Each Adverse Party

[2] Interrogatories, Requests to Identify or Produce, and Requests for Admissions

[3] Depositions

[4] Subpoena Duces Tecum

[5] Physical, Mental, and Blood Examinations

[6] Expert Witnesses

§ 5.04 Authorization for Additional Discovery

[1] By Motion

[2] By Stipulation

§ 5.05 Motion to Withdraw Action From Limited Civil Case Procedures

§§ 5.06-5.09 Reserved

§ 5.10 Judicial Council Form of Case Questionnaire--For Limited Civil Cases (Under $25,000)
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[1] Form

[2] Comments

[a] Use of Form

[b] Copies to Prepare and Distribution

[c] Verification

[d] Filling Out Case Questionnaire

§ 5.11 Judicial Council Form of Request for Statement of Witnesses and Evidence--For Limited Civil Cases (Under
$25,000)

[1] Form

[2] Comments

[a] Use of Form

[b] Copies to Prepare and Distribution

[c] Filling Out Request

[d] Time for Service

[e] Time for Response

§ 5.12 Judicial Council Form Interrogatories for Economic Litigation
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Scope

SCOPE

This chapter discusses special limitations on discovery in limited civil cases, or actions that formerly would have
brought in municipal court, pursuant to California Code of Civil Procedure Sections 90 through 100. This chapter also
includes sample Judicial Council forms applicable to two special discovery procedures used in limited civil cases.
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PART A. Text

1-5 California Deposition and Discovery Practice § 5.01

§ 5.01 Discovery in Limited Civil Cases

Code of Civil Procedure Sections 90-100, in order to provide for the ''economic litigation'' of limited civil cases,
imposes special discovery methods applicable only to these cases.n1 These rules do not apply to any small claims
actions or unlawful detainer proceedings.n2

A limited civil case is an action of limited jurisdiction. These were formerly brought in municipal courts, which have
been eliminated by the trial court unification process that that began in 1998.n3 An action or special proceeding is
treated as a limited civil case only if all the following conditions are satisified:n4

The amount in controversy does not exceed $25,000. The phrase ''amount in controversy'' means the
amount of the demand, the recovery sought, the value of the property, or the amount of the lien, that is in
controvery, exclusive of attorney's fees, interest, and costs.

The relief sought is a type that may be granted in a limited civil case.

The relief sought is exclusively of a type described in one or more statutes that classify an action or
special proceeding as a limited civil case or that provide that an action or special proceeding is within the
original jurisdiction of the municipal court. Among the specific examples of such statutes listed in Code
of Civil Procedure Section 85 is the general statute delineating limited civil cases, Code of Civil
Procedure Section 86.

For detailed discussion and forms relating to limited civil cases, see California Forms of Pleadings and Practice, Ch.
345A, Limited Civil Cases (Matthew Bender).

Any action may, on noticed motion, be withdrawn from the provisions of economic litigation for limited civil cases, on
a showing that it is impractical to prosecute or defend the action within its limitations.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionSubject Matter JurisdictionJurisdiction Over ActionsLimited JurisdictionCivil
ProcedureDiscoveryGeneral OverviewGovernmentsCourtsJustice CourtsGovernmentsCourtsSmall Claims CourtsReal
Property LawTitle QualityAdverse Claim ActionsUnlawful Detainer

Page 167



FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc.§ 91(a).

(n2)Footnote 2. Code Civ. Proc.§ 91(b); see Code Civ. Proc.§§ 116.110 et seq., 1159 et seq., respectively.

(n3)Footnote 3. See Code Civ. Proc. §§ 85, 86.

(n4)Footnote 4. Code Civ. Proc. § 85.

(n5)Footnote 5. Code Civ. Proc. § 91(c); see § 5.05.
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§ 5.02 Obtaining Information Through Use of Case Questionnaire or Witness and Evidence Statement

[1] Generally

There are two special procedures for obtaining information in limited civil cases: the case questionnairen1 and the
request for a statement identifying witnesses and evidence.n2 These procedures are not formal methods of discovery,n3
but are, in effect, less expensive alternatives serving the same purpose.

[2] Case Questionnaire

A plaintiff may serve case questionnaires with the complaint, in a form approved by the Judicial Council and made
available by the court clerk.n4 These are designed to elicit fundamental information about each party's case, including
names and addresses of all witnesses, knowledge of any relevant facts, a list of all relevant documents, a statement of
the nature and amount of damages, and information covering insurance coverages, injuries, and treating physicians.n5

The questionnaires served must include a completed copy of the plaintiff's completed questionnaire, and a blank copy of
the defendant's questionnaire.n6 A defendant on whom a case questionnaire is served must serve a completed
defendant's questionnaire on the requesting plaintiff with the answer.n7

For a sample form of the case questionnaire approved by the Judicial Council, see § 5.10.

PRACTICE TIP:
Advantages of case questionnaire. The case questionnaire has been under-utilized by counsel. Plaintiff's
use of a case questionnaire leads to early preparation of the case, and conveys such preparedness to
defense counsel. Moreover, given that defense counsel will likely receive the served summons and the
complaint several days after service upon the defendant, the requirement that defendant furnish
information with the answer can place additional time pressure on defense counsel. ''Up-front''
preparation by defense counsel can facilitate early and economic resolution of the case. Moreover, many
judges request the questionnaires at formal settlement conferences and informal settlement opportunities
such as following hearing of a law and motion matter. Commentary by Hon. Phillip J. Argento.

If a party on whom a case questionnaire has been served fails to serve a timely or a complete response to that
questionnaire, the party serving the questionnaire may move for an order compelling a response or a further response
and for a monetary sanction under Code of Civil Procedure Section 2023.010 et seq.n8 If a party then fails to obey an
order compelling a response or a further response, the court may make those orders that are just, including the
imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code of Civil Procedure Section
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2023.010 et seq..n9 In lieu of or in addition to that sanction, the court may impose a monetary sanction under Code of
Civil Procedure Section 2023.010 et seq.n10 For discussion of monetary, issue, evidence, and terminating sanctions, see
Chapter 42. For forms of motions to compel response to interrogatories and to impose sanctions for disobedience of a
court order compelling response to interrogatories, which may be adapted for use in proceedings involving case
questionnaires, see Chapter 60. For a general discussion and forms relating to noticed motion procedure, see Chapter 8.

[3] Request for Statement of Witnesses and Evidence

Any party may serve on any other party a request for a witness and evidence statement, substantially in the form
prescribed by Code of Civil Procedure Section 96(a). This request is designed to elicit: (1) the names and addresses of
witnesses, other than parties who are individuals, that the party intends to call at trial; (2) a description of physical
evidence that the party intends to offer; and (3) a description and copies of documentary evidence that the party intends
to offer.n11 Forms of this request are provided by the court clerk.n12

The request must be served no more than 45 days or less than 30 days prior to the date first set for trial, unless otherwise
ordered.n13 A responding statement must be served within 20 days from the service of the request.n14 These deadlines
are extended as provided in Code of Civil Procedure Section 1013 when service is by mail.n15 No additional, amended,
or late statement is permitted except by written stipulation or unless ordered for good cause on noticed motion.n16

For a sample form of the request for a witness and evidence statement approved by the Judicial Council, see § 5.11.

A party required to serve a responding statement is generally precluded, on objection of the party who served the
request for the statement, from calling a witness or introducing evidence against the party who served the request,
except for impeachment purposes, unless the witness or evidence was included in the responding statement.n17 This
rule does not apply when the responding party (1) calls himself or herself as a witness, (2) calls an adverse party as a
witness, (3) calls a witness or introduces evidence solely for purposes of impeachment, (4) introduces documents
obtained by discovery authorized by Code of Civil Procedure Sections 94 and 95, or (5) calls a witness or introduces
evidence with the permission of the court.n18 In the last instance, the court may grant permission only on a finding that
the responding party made a good faith effort to serve a responding statement in compliance with Code of Civil
Procedure Section 96, or that his or her failure to comply was the result of mistake, inadvertence, surprise, or excusable
neglect, as provided under Code of Civil Procedure Section 473. The court may condition its permission on such terms
as may be just, including continuing the trial for a reasonable period of time and awarding costs and litigation
expenses.n19

PRACTICE TIP:
Opposition to request for relief. If reasonable grounds to do so exist, a complying party should oppose a
non-complying party's request for relief from a failure to comply with a responding evidentiary
statement. This promotes enforcement of economic litigation rules, and may result in imposition of
reasonable costs and litigation expenses arising from non-compliance on the non-complying party or
attorney, or both. Commentary by Hon. Phillip J. Argento.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionSubject Matter JurisdictionJurisdiction Over ActionsLimited JurisdictionCivil
ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil ProcedurePleading &
PracticePleadingsComplaintsGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureSanctionsGeneral OverviewEvidenceTestimonyLay WitnessesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 93.
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(n2)Footnote 2. See Code Civ. Proc. § 93.

(n3)Footnote 3. See Code Civ. Proc. § 2019.010 and Chapter 40; see also Bruno v. Superior Court (1990) 219
Cal. App. 3d 1359, 1362-1364, 269 Cal. Rptr. 142 (discovery permitted neither in small claims action itself nor in de
novo proceeding on appeal).

(n4)Footnote 4. See Code Civ. Proc. § 93(a), (d).

(n5)Footnote 5. See Code Civ. Proc. § 93(c).

(n6)Footnote 6. See Code Civ. Proc. § 93(a).

(n7)Footnote 7. Code Civ. Proc. § 93(b).

(n8)Footnote 8. Code Civ. Proc. § 93(e).

(n9)Footnote 9. Code Civ. Proc. § 93(e).

(n10)Footnote 10. Code Civ. Proc. § 93(e).

(n11)Footnote 11. See Code Civ. Proc. § 96(a).

(n12)Footnote 12. See Code Civ. Proc. § 96(f).

(n13)Footnote 13. Code Civ. Proc. § 96(b).

(n14)Footnote 14. Code Civ. Proc. § 96(c).

(n15)Footnote 15. See Code Civ. Proc. § 96(g). For discussion of Code Civ. Proc. § 1013, see Chapter 8.

(n16)Footnote 16. Code Civ. Proc. § 96(d).

(n17)Footnote 17. Code Civ. Proc. § 97(a).

(n18)Footnote 18. Code Civ. Proc. § 97(b).

(n19)Footnote 19. See Code Civ. Proc. § 97(b).
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§ 5.03 Permitted Methods of Discovery

[1] Methods Applicable to Each Adverse Party

Discovery is permitted in a limited civil case only to the extent provided by Code of Civil Procedure Section 94,
discussed in 5.03[2]-[6], and by Code of Civil Procedure Section 95, discussed in § 5.04.n1)

[2] Interrogatories, Requests to Identify or Produce, and Requests for Admissions

A party may, as to each adverse party, use any combination of 35 of the following:

1. Interrogatories, with no subparts, under Code of Civil Procedure Section 2030.010 et seq.;n2

2. Demands to produce documents or things under Code of Civil Procedure Section 2031.010 et seq.;n3

3. Requests for admission, with no subparts, under Code of Civil Procedure Section 2033.010 et seq.n4

[3] Depositions

A party may take one oral or written deposition as to each party under Code of Civil Procedure Sections 2025.010
through 2028.080.n5 For general discussion and forms relating to depositions, see Chapters 50-53.

[4] Subpoena Duces Tecum

Any party may serve on any person a deposition subpoena duces tecum requiring the person served to mail copies of
documents, books, or records to the party's counsel at a specified address, along with an affidavit complying with
Evidence Code Section 1561.n6

The party who issued the deposition subpoena must mail a copy of the response to any other party who tenders the
reasonable cost of copying it.n7

[5] Physical, Mental, and Blood Examinations

A party may, as to each adverse party, obtain physical and mental examinations under Code of Civil Procedure Section
2032.010 et seq.n8
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[6] Expert Witnesses

A party may, as to each adverse party, obtain the identity of expert witnesses of each adverse party under Code of Civil
Procedure Section 2034.210 et seq.n9 For general discussion and forms relating to the exchange of expert witness
information, see Chapter 64.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionSubject Matter JurisdictionJurisdiction Over ActionsLimited JurisdictionCivil
ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical ExaminationsCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMethodsStipulationsCivil
ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 94. See also Sacramento Co. Super. Ct. Rules, Rule 3.16(B) (making objection based
on violation of Code Civ. Proc. § 94, Rule 3.16(C) (motions to compel or limit discovery where relevancy to subject
matter is in issue).

(n2)Footnote 2. Code Civ. Proc. § 94(a)(1); see generally Chapter 60.

(n3)Footnote 3. Code Civ. Proc. § 94(a)(2); see generally Chapter 61.

(n4)Footnote 4. Code Civ. Proc. § 94(a)(3); see generally Chapter 63.

(n5)Footnote 5. Code Civ. Proc. § 94(b).

(n6)Footnote 6. Code Civ. Proc. § 94(c). Compare Code Civ. Proc. §§ 2020.210-2020.310 (authorizing use of a
deposition subpoena without accompanying affidavit); see Chapter 53.

(n7)Footnote 7. Code Civ. Proc. § 94(c).

(n8)Footnote 8. Code Civ. Proc. § 94(d); see generally Chapter 62.

(n9)Footnote 9. Code Civ. Proc. § 94(e).
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1-5 California Deposition and Discovery Practice § 5.04

§ 5.04 Authorization for Additional Discovery

[1] By Motion

The court may, on noticed motion and subject to such terms and conditions as are just, authorize a party to conduct
discovery in addition to that authorized under Code of Civil Procedure Section 94,n1 but only on a showing that the
moving party will be unable to prosecute or defend the action effectively without the additional discovery. In making
the determination, the court must consider whether or not the moving party has used all applicable discovery in good
faith, and whether or not the party has attempted to secure the additional discovery by stipulation or by means other
than formal discovery.n2

For general discussion relating to discovery motions, see Chapter 8.

[2] By Stipulation

The parties may stipulate to additional discovery.n3 For general discussion relating to discovery stipulations, see
Chapter 41.

FOOTNOTES:
(n1)Footnote 1. See § 5.03.

(n2)Footnote 2. Code Civ. Proc. § 95(a).

(n3)Footnote 3. Code Civ. Proc. § 95(b)
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§ 5.05 Motion to Withdraw Action From Limited Civil Case Procedures

As an alternative to a motion or stipulation for additional discovery, any limited civil case action may, on noticed
motion, be completely withdrawn from the provisions of Code of Civil Procedure Sections 90 through 100, on a
showing that it is impractical to prosecute or defend the action within the limitations of these provisions.n1

PRACTICE TIP:
Usage of withdrawal. Although withdrawal remains an option in an appropriate case, it is infrequently

sought. The marketability of defense skills in utilizing economic litigation procedures is increasing due
to economy-driven ''flat fee'' arrangements between defense counsel and insurance carriers. Economic
litigation also furnishes cost advantages to plaintiff attorneys employed under a contingency fee
arrangement. On the other hand, counsel must consider differences such as limited discovery and the
scope of collateral estoppel under economic litigation in deciding whether to move to withdraw.
Commentary by Hon. Phillip J. Argento.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionSubject Matter JurisdictionJurisdiction Over ActionsLimited JurisdictionCivil
ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsStipulations

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 91(c).
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Reserved
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§ 5.10 Judicial Council Form of Case Questionnaire--For Limited Civil Cases (Under $25,000)

[1] Form

Click here to view image.

[2] Comments

[a] Use of Form

A case questionnaire may be used in a limited civil case to elicit fundamental information about each party's case.n1 For
further discussion, see § 5.02[2].

[b] Copies to Prepare and Distribution

The plaintiff or cross complainant should fill out one original of the form and serve it on defendant with the complaint
or cross complaint, together with a blank original copy of the form for the defendant's use.n2 The plaintiff should also
keep a copy of the completed questionnaire for office files.

The defendant should complete the form and serve it on plaintiff with the answer to the complaint or cross complaint.n3
One copy of the completed questionnaire should be kept for office files.

Case questionnaires are not to be filed with the court.

[c] Verification

The case questionnaire includes a verification, which must be signed by the party who files it.

[d] Filling Out Case Questionnaire

The caption should state the name of the court and county in which the action is brought, the names of the plaintiff(s)
and defendant(s) and of the requesting and responding parties (who would ordinarily be the same as the plaintiff and
defendant) and the case number.

Each party filling out the case questionnaire should answer the questions as if they were interrogatories served on that
party. Answers are not limited to the party's personal knowledge, but must include all information available to the filing

Page 177



party or anyone acting on that party's behalf. Each question must be answered, or labeled ''n/a'' if not applicable. If an
answer requires more space than is provided in the form, the filing party should check the ''attachment'' for that question
and set out the entire answer on a separate sheet or on Judicial Council Form MC-025 (Attachment to Judicial Council
Form), marked with a number corresponding to the question. The answer should not be split, so that part of the answer
appears on the form and part appears on a separate sheet.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswers

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 93(c).

(n2)Footnote 2. Code Civ. Proc. § 93(a). See also § 5.02[2].

(n3)Footnote 3. Code Civ. Proc. § 93(b). See also § 5.02[2].
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§ 5.11 Judicial Council Form of Request for Statement of Witnesses and Evidence--For Limited Civil Cases
(Under $25,000)

[1] Form

Click here to view image.

[2] Comments

[a] Use of Form

A witness and evidence statement may be used by a party in a limited civil case to elicit information about the
witnesses, documents, and physical evidence which the party's adversary intends to use at trial.n1 For further
discussion, see § 5.02[3].

[b] Copies to Prepare and Distribution

One signed copy of the form should be served on the opposing party. One copy of the completed questionnaire should
be saved for office files.

A request for a statement of witnesses and evidence should not be filed with the court unless otherwise ordered.n2

[c] Filling Out Request

The form should state the name and address of the party or attorney serving the request, the address of the court, the
names of the plaintiff and defendant, the names of the requesting and responding parties, and the case number.

[d] Time for Service

The request must be served no more than 45 days or less than 30 before the date first set for trial, unless otherwise
ordered.n3

[e] Time for Response

The party on whom the request is served must respond within 20 days of service of the request.n4

FOOTNOTES:
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(n1)Footnote 1. See Code Civ. Proc. § 96(a).

(n2)Footnote 2. Code Civ. Proc. § 96(e).

(n3)Footnote 3. Code Civ. Proc. § 96(b).

(n4)Footnote 4. Code Civ. Proc. § 96(c).
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§ 5.12 Judicial Council Form Interrogatories for Economic Litigation

The Judicial Council has developed for optional use a form of interrogatories for use in economic litigation in limited
civil cases. For a reproduction of this form along with explanatory comments, see Chapter 60.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMethodsInterrogatoriesUse
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§ 6.syn Synopsis to Chapter 6: Discovery Outside California

§ 6.01 Methods of Discovery in Another State, Territory, or Insular Possession

§ 6.02 Compelling Deponent's Attendance

[1] When Deponent Is Party

[2] When Deponent Is Nonparty

§ 6.03 Deposition Officer

§§ 6.04-6.09 [Reserved]

§ 6.10 Methods of Discovery in Foreign Nations

§ 6.11 Compelling Deponent's Attendance

[1] When Deponent Is Party

[2] When Deponent Is Nonparty

§ 6.12 Deposition Officer

§ 6.13 Use of Commission, Letters Rogatory, or Letter of Request

[1] Generally

[2] Contents

[3] Motion for Issuance of Commission, Letters Rogatory, or Letter of Request

[4] Transmittal of Letters Rogatory by Department of State

§ 6.14 Hague Evidence Convention

[1] Function and Purpose
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[2] Mechanics

[a] Generally

[b] Letters of Request

[c] Taking of Evidence by Diplomatic Officers, Consular Agents, and Commissioners

[d] Other Methods of Taking Evidence

[3] Reservations and Declarations by Signatories

[4] Applicabilty of Convention

§§ 6.15-6.19 [Reserved]

§ 6.20 Notice to Take Deposition by Oral Examination in Foreign Nation

[1] Form

[2] Comments

[3] References

§ 6.21 Stipulation to Take Deposition by Oral Examination Outside of California

[1] Form

[2] Comments

§ 6.21A Ex Parte Application, Declaration in Support of, and Order for Commission to Take Deposition by Oral
Examination in Another State, United States Territory or Insular Possession

[1] Form

[2] Comments

[a] Use of Form

[b] Contents of Application

[c] Notice and Declaration Regarding Notice

[d] Supporting Papers

[e] Local Court Rules

[f] Service

[g] References
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§ 6.22 Proceedings for Issuance of Commission, Letters Rogatory, or Letter of Request to Take Deposition in
Foreign Nation

[1] Notice of Motion and Supporting Declaration

[a] Forms

[b] Comments

[c] References

[2] Order Granting Motion

[a] Form

[b] Comments

[c] References

§ 6.23 Judicial Council Form--Commission to Take Deposition Outside California [Code Civ. Proc. § 2026.010(f);
Cal. Judicial Council Form DISC-030]

[1] Form

[2] Use of Form

[3] Issuance by Court

§ 6.24 Form of Letters Rogatory to Take Deposition in Foreign Nation

[1] Form

[2] Comments

§ 6.25 Form of Letter of Request to Take Deposition in Foreign Nation

[1] Form

[2] Comments
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Scope

SCOPE

This chapter outlines the procedures available to California litigants who wish to engage in discovery in another state or
in a foreign nation. The chapter focuses on the procedures for conducting depositions outside of California, providing
an overview of commissions, letters rogatory, and letters of request. The Hague Convention on the Taking of Evidence
Abroad in Civil or Commercial Matters is also discussed in relation to discovery in foreign nations. Part A discusses
discovery in another state. Part B discusses discovery in foreign nations. Part C contains forms for use to initiate
discovery outside of California.

Specific methods of discovery are discussed in Chapters 50- 64. Reference should be made to these chapters, depending
on the particular discovery method being used.

For discussion of taking a deposition in a foreign nation under Federal Rules of Civil Procedure, Rule 28, see 4
MOORE'S Federal Practice(second edition), Ch. 28, Persons Before Whom Depositions May Be Taken.
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§ 6.01 Methods of Discovery in Another State, Territory, or Insular Possession

Any party may obtain discovery by taking an oral deposition, as described in Code of Civil Procedure Section
2025.010, in another state of the United States, or in a territory or an insular possession subject to its jurisdiction.
Except as modified in Code of Civil Procedure Section 2026.010, the procedures for taking oral depositions in
California set forth in Section 2025.010 et seq. apply to an oral deposition taken in another state of the United States, or
in a territory or an insular possession subject to its jurisdiction.n1 For further discussion of oral depositions, see
Chapters 50 and 51.

Except as modified in Code of Civil Procedure Section 2028.010 et seq., the procedures for taking oral depositions set
forth in Code of Civil Procedure Section 2026.010 apply to written depositions.n2 Thus, written as well as oral
depositions are available methods for conducting discovery in another state, territory, or insular possession when the
action is pending in California.n3 For further discussion of written depositions, see Chapter 52.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2026.010(a).

(n2)Footnote 2. Code Civ. Proc. § 2028.010.

(n3)Footnote 3. See Code Civ. Proc. §§ 2026.010, 2028.010.
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§ 6.02 Compelling Deponent's Attendance

[1] When Deponent Is Party

If a deponent is party to an action or an officer, director, managing agent, or employee of a party, the service of the
deposition notice is effective to compel that deponent to attend and to testify, as well as to produce any document or
tangible thing for inspection and copying.n1

The deposition notice must specify a place in the state, territory, or insular possession of the United States that is within
75 miles of the residence or a business office of the deponent.n2

For a form of notice of deposition, see § 6.20.

[2] When Deponent Is Nonparty

If a deponent is not a party to an action or an officer, director, managing agent, or employee of a party, a party serving a
deposition notice under Code of Civil Procedure Section 2026.010 must use any process and procedures required and
available under the laws of the state, territory, or insular possession where the deposition is to be taken to compel the
deponent to attend and to testify, as well as to produce any document or tangible thing for inspection, copying, and any
related activity.n3

While California courts will generally defer to the laws of other states regarding out-of-state discovery, this is not
always the case, particularly where doing so would conflict with a fundamental policy of California's judicial system.n4
For example, in a Michigan lawsuit involving a car manufacturer and a former employee, the settlement agreed to by
the parties included a stipulated injunction that barred the former employee from testifying in future suits against the
company. After the stipulated injunction was entered by the Michigan court, plaintiffs in two California actions moved
to take the former employee's deposition and the company objected on the ground that the Michigan injunction
precluded the depositions. The California court rejected this argument, arguing that the Michigan injunction ''blatantly
and irreconcilably conflicts with our fundamental public policy against the suppression of evidence,'' and therefore was
not entitled to full faith and credit.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2026.010(b).

(n2)Footnote 2. Code Civ. Proc. § 2026.010(b).

(n3)Footnote 3. Code Civ. Proc. § 2026.010(c).

(n4)Footnote 4. Smith v. Superior Court (1996) 41 Cal. App. 4th 1014, 1025, 49 Cal. Rptr. 2d 20 .

(n5)Footnote 5. Smith v. Superior Court (1996) 41 Cal. App. 4th 1014, 1025 .
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§ 6.03 Deposition Officer

A deposition taken under Code of Civil Procedure Section 2026.010 must be conducted (1) under the supervision of a
person who is authorized to administer oaths by the laws of the United States or those of the place where the
examination is to be held, and who is not otherwise disqualified under Code of Civil Procedure Section 2025.320 and
Code of Civil Procedure Section 2025.340(b)-(f),n1 or (2) before a person appointed by the court. This appointment is
effective to authorize that person to administer oaths and to take testimony. On request, the clerk of the court must issue
a commission authorizing the deposition in another state or place. The commission must request that process issue in
the place where the examination is to be held, requiring attendance and enforcing the obligations of the deponents to
produce documents and answer questions. The commission must be issued by the clerk to any party in any action
pending in its venue without a noticed motion or court order. The commission may contain any terms required by the
foreign jurisdiction to initiate the process. If a court order is required by the foreign jurisdiction, an order for a
commission may be obtained by ex parte application.n2 For a form of ex parte application for use in obtaining a
commission to take a deposition in another state, see § 6.21A. For an illustration of the Judicial Council Form
DISC-030, Commission to Take Deposition Outside California, approved by the Judicial Council for optional use, see §
6.23.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureVenueGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCommunications LawU.S.
Federal Communications CommissionJurisdictionGovernmentsCourtsClerks of CourtLabor & Employment LawU.S.
Equal Employment Opportunity CommissionExhaustion of RemediesFiling of Charges

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2026.010(d)(1); see discussion of disqualification in Chapter 51.

(n2)Footnote 2. Code Civ. Proc. § 2026.010(d)(2), (e), (f).
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[Reserved]
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1-6 California Deposition and Discovery Practice § 6.10

§ 6.10 Methods of Discovery in Foreign Nations

An attorney involved in a California action may find that witnesses, documents, and physical evidence necessary to his
or her case are located in a foreign nation. In such an instance, some of the discovery may need to be conducted outside
of the United States.

Code of Civil Procedure Section 2027.010 authorizes the taking of oral depositions in a foreign nation. Except as
modified by Code of Civil Procedure Section 2027.010, the procedures for taking oral depositions in California set forth
in Section 2025.010 et seq. apply to an oral deposition taken in a foreign nation.n1 For further discussion of oral
depositions, see Chapters 50 and 51. For the analogous federal provision on depositions in foreign countries, see
Federal Rules of Civil Procedure, Rule 28(b).n2

Except as modified in Code of Civil Procedure Section 2028.010 et seq., the procedures for taking oral depositions set
forth in Code of Civil Procedure Section 2025.010 et seq. apply to written depositions.n3 Thus, written as well as oral
depositions are available methods for conducting discovery in a foreign nation when the action is pending in
California.n4 For further discussion of written depositions, see Chapter 52.

It should be noted that the Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters
provides procedures for taking evidence in foreign nations.n5 See further discussion of the Hague Evidence Convention
in § 6.14.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsForeign DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsInternational
LawDispute ResolutionEvidenceGeneral OverviewInternational LawDispute ResolutionEvidenceWitnesses

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2027.010(a).

(n2)Footnote 2. See discussion in Chapter 7.

(n3)Footnote 3. Code Civ. Proc. § 2028.010.

(n4)Footnote 4. See Code Civ. Proc. §§ 2027.010, 2028.010.
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(n5)Footnote 5. See 23 U.S.T. 2555; T.I.A.S. 7444; 28 U.S.C. § 1781 (supplement).
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§ 6.11 Compelling Deponent's Attendance

[1] When Deponent Is Party

If a deponent is a party to an action or an officer, director, managing agent, or employee of a party, the service of a
deposition notice is effective to compel the deponent to attend and to testify, as well as to produce any document or
tangible thing for inspection and copying.n1 For a form of notice of deposition, see § 6.20.

[2] When Deponent Is Nonparty

If the deponent is not a party to the action or an officer, director, managing agent, or employee of a party, a party
serving a deposition notice pursuant to Code of Civil Procedure Section 2027.010 must use any process and procedures
required and available under the laws of the foreign nation where the deposition is to be taken to compel the deponent to
attend and to testify, as well as to produce any document or tangible thing for inspection, copying, and any related
activity.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsForeign Discovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2027.010(b).

(n2)Footnote 2. Code Civ. Proc. § 2027.010(c).
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§ 6.12 Deposition Officer

A deposition taken pursuant to Code of Civil Procedure Section 2027.010 must be conducted under the supervision of
(1) a person who is authorized to administer oaths or their equivalent by the laws of the United States or of the foreign
nation, and who is not otherwise disqualified under Code of Civil Procedure Sections 2025.320 and 2025.340(b)-(f);n1
(2) a person or officer appointed by commission or under letters rogatory;n2 or (3) a person agreed to by all the
parties.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
International LawDispute ResolutionGeneral OverviewInternational LawDispute
ResolutionEvidenceAssistanceInternational LawDispute ResolutionEvidenceHague Convention on Taking Evidence
Abroad

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2027.010(d) (1); see discussion of disqualification in Chapter 51.

(n2)Footnote 2. Code Civ. Proc. § 2027.010(d)(2); see discussion in § 6.13.

(n3)Footnote 3. Code Civ. Proc. § 2027.010(d)(3).
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§ 6.13 Use of Commission, Letters Rogatory, or Letter of Request

[1] Generally

Code of Civil Procedure Section 2027.010(e) authorizes several methods by which a California court may request
cooperation from a foreign court: commissions, letters rogatory, and letters of request. A commission authorizes a
designated individual to take the deposition of a named witness, while a letters rogatory is a judicial request, addressed
to a foreign court, that a witness be examined within the latter's territorial jurisdiction by written questions, or, if the
foreign court permits, by oral questions. The commission is entirely under the control of the court that issues the
commission. However, when letters rogatory are used, the deposition is under the control of the foreign tribunal whose
assistance is sought in the administration of justice.n1 While common-law nations generally regard the deposition of a
willing witness as a private matter in which their courts have no interest, in civil law nations a deposition in aid of a
foreign proceeding is a public matter requiring the participation and consent of their own courts. Thus, in a civil law
nation, a letters rogatory is the usual and accepted method of taking depositions.n2

Letters of request, essentially similar to letters rogatory, are discussed in § 6.14[2][b].

In considering whether it is necessary to obtain a commission, letters rogatory, or letter of request, the party seeking the
deposition should consult the law of the jurisdiction in which the deposition is to be taken to determine whether one of
these may serve as the basis for issuance of a subpoena or other process of the court, and whether a stipulation for
attendance of a nonparty deponent is sufficient to give that court jurisdiction if the deponent does not appear for the
deposition.n3

For discussion of when obtaining discovery under the Hague Convention may be required, refer to Section 6.14[4]. For
a discussion of practical considerations relating to the taking of depositions in foreign nations, see 6 Moore's Federal
Practice, Ch. 28, Persons Before Whom Depositions May be Taken (Matthew Bender).

[2] Contents

The commission, letters rogatory, or letter of request may include any terms and directions that are just and appropriate.
The deposition officer may be designated by name or by descriptive title in the deposition notice and in the
commission.n4 Letters rogatory or a letter of request may be addressed: ''To the Appropriate Judicial authority in
___________________ [name of foreign nation ].''n5 For forms of commission, letters rogatory, or letter of request, see
§§ 6.23-6.25, respectively.

[3] Motion for Issuance of Commission, Letters Rogatory, or Letter of Request
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On motion of the party seeking to take an oral deposition in a foreign nation, the court in which the action is pending
may issue a commission, letters rogatory, or letters of request if it determines that one is necessary or convenient.n6 For
forms of motion for an order for the issuance of one of these documents, see § 6.22.

[4] Transmittal of Letters Rogatory by Department of State

The United States Department of State has power, directly or through suitable channels, to receive a letter rogatory
issued, or request made, by a tribunal in the United States; to transmit it to the foreign or international tribunal, office,
or agency to whom it is addressed; and to receive and return it after execution.n7 Parties seeking the assistance of the
State Department for the taking of evidence abroad should refer to the fee schedule set out at 22 C.F.R. § 22.1. For a
discussion of practical considerations relating to the use of American diplomats in foreign discovery, see 6 Moore's
Federal Practice, Ch. 28, Persons Before Whom Depositions May be Taken (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawProbatePersonal RepresentativesForeign RepresentativesInternational LawDispute
ResolutionEvidenceAssistanceInternational LawDispute ResolutionEvidenceWitnesses

FOOTNOTES:
(n1)Footnote 1. See Volkswagenwerk Aktiengesellschaft v. Superior Court (1973) 33 Cal. App. 3d 503, 506-507, 109
Cal. Rptr. 219 , overruled on other grounds, American Home Assur. Co. v. Societe Commerciale Toutelectric (2002)
104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

(n2)Footnote 2. See Volkswagenwerk Aktiengesellschaft v. Superior Court (1973) 33 Cal. App. 3d 503, 507, 109
Cal. Rptr. 219 , overruled on other grounds, American Home Assur. Co. v. Societe Commerciale Toutelectric (2002)
104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

(n3)Footnote 3. See Volkswagenwerk Aktiengesellschaft v. Superior Court (1973) 33 Cal. App. 3d 503, 507, 109
Cal. Rptr. 219 , overruled on other grounds, American Home Assur. Co. v. Societe Commerciale Toutelectric (2002)
104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 ; Dorman, ''California's Statutory Contributions in the Field of
International Assistance,'' 39 LA Bar J 7, 30-32 (1963).

(n4)Footnote 4. Code Civ. Proc. § 2027.010(e).

(n5)Footnote 5. Code Civ. Proc. § 2027.010(e).

(n6)Footnote 6. Code Civ. Proc. § 2027.010(e).

(n7)Footnote 7. 28 U.S.C. § 1781(a)(2).
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§ 6.14 Hague Evidence Convention

[1] Function and Purpose

The Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters (the Convention) was
adopted in 1968 to facilitate international discovery and to improve judicial cooperation in civil or commercial
matters.n1 The Convention states procedures for the taking of evidence that are to be executed consistently with the
local law and sovereignty of the country in which discovery is taken.n2

[2] Mechanics

[a] Generally

Signatories to the Convention may obtain discovery in other signatory nations through letters of request and through the
taking of evidence by diplomatic officers, consular agents, and commissioners.n3

[b] Letters of Request

Chapter I of the Convention (Articles 1-14) authorizes letters of request as a method of international discovery. Letters
of request are letters requesting a judicial authority in a foreign country to obtain evidence or perform some other
judicial act.n4 Such letters are transmitted via intermediaries known as central authorities. Each signatory must
designate a central authority.n5 It appears that a California attorney seeking discovery in a foreign nation must transmit
his or her letters of request to the foreign nation's central authority, and the central authority then forwards the letters to
the appropriate judicial authority for execution.

All letters of request must specify (1) the authority requesting execution and the authority requested to prosecute it, if
known to the requesting authority; (2) the names and addresses of the parties to the proceedings and their
representatives, if any; (3) the nature of the proceedings for which the evidence is required, giving all necessary
information in regard to the proceedings; and (4) the evidence to be obtained or other judicial act to be performed.n6
When appropriate, the letter must specify other information listed in Article 3.

Letters of request are of limited use in some countries. Under the Convention, a number of signatory nations have
adopted a policy of refusing to execute letters of request ''issued for the purpose of obtaining pretrial discovery of
documents as known in Common Law countries.''n7

For a sample form of letter of request, see § 6.25.
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[c] Taking of Evidence by Diplomatic Officers, Consular Agents, and Commissioners

Discovery by diplomatic officers, consular agents, and commissioners is authorized by Chapter II (Articles 15-22) of
the Convention.

Three basic provisions govern who may conduct discovery and who may be discovered. Article 15 allows a diplomatic
officer or consular agent to take evidence, in the foreign country where he or she exercises his or her functions, from
nationals of the state he or she represents. Under Article 16, a diplomatic officer or consular agent may, with proper
authorization from officials in the nation in which he or she exercises his or her functions, take evidence from nationals
of the nation in which he or she exercises his or her functions and take evidence from nationals of a third country.
Article 17 enables a person appointed as a commissioner to take evidence in a signatory nation in aid of proceedings
commenced in the courts of another signatory nation, with proper authorization from officials in the nation in which he
or she exercises his or her diplomatic functions.

For example, an American diplomat stationed in signatory nation X could, under Article 15, obtain evidence from an
American citizen living in nation X, for use in an action in the United States. Under Article 16, that diplomat could also
obtain evidence from a citizen of nation X or even a citizen of nation Y. Finally, Article 17 would allow a commissioner
to take evidence in nation X for use in a United States action.

A person engaging in discovery under Chapter II may take all kinds of evidence not incompatible with the law of the
nation where the evidence is taken or contrary to any permission granted by the nation.n8 Evidence taken for an action
pending in a California court may be taken in the manner provided by the law applicable to the California courts,
provided that such manner is not forbidden by the law of the nation where the evidence is taken.n9

An attorney planning to take evidence under Chapter II must be careful because of variations in the ways Convention
signatories allow discovery. Some nations require a person to obtain governmental permission before proceeding under
Chapter II; others do not.n10 Signatories also differ as to whether persons discoverable under Chapter II may be
compelled to testify.n11 Finally, and perhaps most importantly, some signatories, such as Denmark and Germany,
exclude in whole or in part the application of the provisions of Chapter II.n12

[d] Other Methods of Taking Evidence

The two discovery methods mentioned above, letters of request and taking of evidence, are not the exclusive means of
discovery authorized by the Convention. The Convention states that its provisions do not prevent a signatory from
permitting, by internal law or practice, methods of taking evidence other than those provided for in the Convention.n13
A signatory may also allow any act provided for in the Convention to be performed upon less restrictive conditions.n14

[3] Reservations and Declarations by Signatories

The individual signatories to the Convention have adopted declarations and reservations, included in the footnotes to the
Convention, which state how the Convention procedures apply in each nation. These declarations and reservations vary
greatly and must be carefully considered by an attorney proceeding under the Convention.

Reservations may, in some instances, preclude application of certain Convention provisions in the reserving nation.
When a signatory has made such a reservation, any other signatory affected by the reservation may apply the same rule
against the reserving signatory.n15

[4] Applicabilty of Convention

The United States Supreme Court has declined to hold as a blanket matter that comity requires resort to Hague
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Convention procedures without prior scrutiny in each case of the particular facts, sovereign interests, and likelihood that
resort to Convention procedures will prove effective.n16 The Court has also stated that when a federal district court
otherwise has jurisdiction over a foreign national party, the Convention does not preempt discovery procedures
available under the Federal Rules of Civil Procedure.n17

In American Home Assur. Co. v. Societe Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 128 Cal. Rptr. 2d
430 , the First District Court of Appeal held that the balancing test provided in Societe Nationale Industrielle
Aerospatiale has superseded the rule of first resort to the Hague Convention announced in Volkswagenwerk
Aktiengesellschaft v. Superior Court (1981) 123 Cal. App. 3d 840, 858, 176 Cal. Rptr. 874 .n18 (Volkswagenwerk
Aktiengesellschaft held that, even when a foreign defendant is subject to California jurisdiction, a California litigant
must, as a matter of international comity, attempt to comply with the provisions of the Convention before attempting
any discovery in the signatory nation). The party seeking to utilize the Hague Convention procedures has the burden of
convincing the trial court that they are justified by considerations of international comity.n19 Moreover, because Hague
Convention procedures are only an optional method of pursuing discovery abroad, they may be waived by failing to
properly raise the issue.n20 However, a party's neglect of its right to request application of the Hague Convention
procedures must be substantial to support a finding of waiver.n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureEminent Domain ProceedingsCommissionersAppointmentsInternational LawDispute ResolutionGeneral
OverviewInternational LawDispute ResolutionEvidenceGeneral OverviewInternational Trade LawImports &
ExportsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. The text of the Convention may be found at 23 U.S.T. 2555; T.I.A.S. 7444; 28 U.S.C. § 1781 et seq.
(transmittal of letters rogatory or requests).

(n2)Footnote 2. See Convention, Articles 10, 12, 18.

(n3)Footnote 3. See Convention, Articles 1-14 (letters of request), Articles 15-22 (taking of evidence by officers,
agents, and commissioners).

(n4)Footnote 4. Convention, Article 1.

(n5)Footnote 5. Convention, Article 2. In the United States, the central authority is the United States Department of
Justice. See Convention, fn. 4.

(n6)Footnote 6. Convention, Article 3.

(n7)Footnote 7. Convention, Article 23. Nations adopting this policy include France, the Federal Republic of
Germany, Italy, and the United Kingdom. See Convention, fns. 2a, 2b, 2d, 3d.

(n8)Footnote 8. Convention, Article 21(a).

(n9)Footnote 9. See Convention, Article 21(d).

(n10)Footnote 10. See Convention, Articles 15-17 for the basic rules, and see the footnotes accompanying the
Convention for the policies of individual signatories.

(n11)Footnote 11. See Convention, Articles 15-18 and the footnotes accompanying the convention for the policies
of individual signatories.
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(n12)Footnote 12. See Convention, Article 33 and the footnotes accompanying the Convention for the policies of
individual signatories.

(n13)Footnote 13. Convention, Article 27(c).

(n14)Footnote 14. Convention, Article 27(b).

(n15)Footnote 15. Convention, Article 33.

(n16)Footnote 16. Societe Nationale Industrielle Aerospatiale v. United States Dist. Court for Southern Dist.
(1987) 482 U.S. 522, 541-544, 107 S. Ct. 2542, 96 L. Ed. 2d 461 .

(n17)Footnote 17. See Societe Nationale Industrielle Aerospatiale v. United States Dist. Court for Southern Dist.
(1987) 482 U.S. 522, 544, 107 S. Ct. 2542, 96 L. Ed. 2d 461 .

(n18)Footnote 18. American Home Assur. Co. v. Societe Commerciale Toutelectric (2002) 104 Cal. App. 4th 406,
436-437, 128 Cal. Rptr. 2d 430 (trial court properly refused to apply Hague Convention discovery procedures in a suit
against French corporation, after performing Aerospatiale's prescribed case-by-case balancing of facts, sovereign
interests, and likelihood of successful discovery).

(n19)Footnote 19. American Home Assur. Co. v. Societe Commerciale Toutelectric (2002) 104 Cal. App. 4th 406,
427, 128 Cal. Rptr. 2d 430 .

(n20)Footnote 20. American Home Assur. Co. v. Societe Commerciale Toutelectric (2002) 104 Cal. App. 4th 406,
429, 128 Cal. Rptr. 2d 430 , overruling Pierburg GmbH & Co. KG v. Superior Court (1982) 137 Cal. App. 3d 238,
186 Cal. Rptr. 876 .

(n21)Footnote 21. American Home Assur. Co. v. Societe Commerciale Toutelectric (2002) 104 Cal. App. 4th 406,
430, 128 Cal. Rptr. 2d 430 (trial court properly found party responding to discovery had waived its right to insist on
Hague Convention procedures because party's tactics were inconsistent with those procedures).
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§ 6.20 Notice to Take Deposition by Oral Examination in Foreign Nation

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)

NO. ___________________
NOTICE TO TAKE DEPOSITION OF
___________________ [name] BY ORAL EXAMIN-
ATION IN FOREIGN NATION [AND FOR PRO-
DUCTION OF ___________________ (specify, e.g.,
DOCUMENTS)]
Code Civ. Proc. §§ 2025.220,
2027.010

__________________________________________________

To ___________________ [specify every party who has appeared in action and/or each's attorney ]:

NOTICE IS HEREBY GIVEN that ___________________ [specify party, e.g., Plaintiff] ___________________ [name
] will take an oral deposition of ___________________ [name, address, and telephone number of prospective deponent,
if known, including, if desired, his/her status, e.g., defendant or if name not known, give general description sufficient to
identify prospective deponent or class or group to which he/she belongs ], pursuant to the provisions of Sections
2025.010 et seq. and 2027.010 of the Code of Civil Procedure of the State of California and of ___________________
[applicable provisions of law of place where deposition is to be taken relating to taking of depositions, and process to
compel attendance of witnesses and production of books, documents, and other things in actions pending in court
outside of that jurisdiction ]. The deposition will commence [on ____________________ (date ), at
____________________ (time ), at the offices of ___________________ (name ) located at ___________________
(address ) or on the date and at the place to be designated by the person authorized to take the deposition] pursuant to
___________________ [the agreement of the parties or the order of this court or the ___________________
(Commission or Letters Rogatory or Letter of Request) issued by this court on ____________________ (date )], a copy
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of which is attached hereto and made a part hereof. The deposition officer who will conduct the deposition is
[___________________ (name or descriptive title, if known ),] a person authorized to administer oaths by the laws of
___________________ [the United States or name of foreign nation in which deposition is to be taken ] [add if
deposition officer to be appointed:, and who is to be appointed pursuant to the ___________________ (Letters
Rogatory or Letter of Request)]. If the deposition is not completed on the date on which it is commenced, the taking of
the deposition will be continued from day to day thereafter, except for Sundays and holidays, at the same place, until
completed.

[Add if deponent is not a natural person ]

Pursuant to the provisions of Sections 2025.230 and 2027.010, ___________________ [name of deponent organization
] shall designate and produce at the deposition one or more of its officers, directors, managing agents, employees, or
agents who are most qualified to testify on its behalf about those matters to the extent of any information known or
reasonably available to the deponent. [It is hereby requested that prompt notification in writing be given to the
undersigned as to the name, address, telephone number, capacity, and job title of each person so designated to testify
and the matters on which this person will testify.]

[Add if deponent is to produce documents or other tangible things ]

NOTICE IS FURTHER GIVEN that ___________________ [name of deponent if known, or the above-described
deponent] is required to bring with him/her to the deposition the following ___________________ [document(s) and/or
(other) tangible thing(s)]: ___________________ [specify with reasonable particularity any materials or category of
materials to be produced by deponent ].

[Add if process needs to be issued to compel attendance ]

Application shall be made to ___________________ Court of ___________________ [specify jurisdiction ], for
issuance of a ___________________ [subpoena re deposition or specify other process ] to compel
_________________[both] the attendance of ___________________ [name of deponent if known, or the
above-described deponent] at the deposition [and the production at the deposition of the above-described
___________________ (document(s) and/or (other) tangible thing(s))].

[Add statement of intention to record deposition by audio or video technology if desired and available in jurisdiction
where deposition will be taken. See form of notice of deposition in Chapter 51 for appropriate statement. ]
Dated: ____________________

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments

This form is for use in noticing an oral deposition in a foreign nation for use in an action in California.n1
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If the deposition will be taken in another state, territory, or insular possession of the United States, the clerk of the court,
on request, must issue a commission authorizing the deposition.n2 The clerk must issue the commission to any party in
any action pending in its venue without a noticed motion or court order.n3 The commission must request that process
issue in the place where the examination is to be held, requiring attendance and enforcing the obligations of the
deponents to produce documents and answer questions. The commission may contain any terms required by the foreign
jurisdiction to initiate the process.n4

An order for the issuance of a commission, letters rogatory, or a letter of request also may be needed, depending on
whether the person being deposed is a party or nonparty, whether the deposition is to be taken outside of the United
States, and whether the laws governing the taking of such deposition require a commission, letters rogatory, or a letter
of request in the jurisdiction in which the deposition is to be taken.n5

For a form of order granting a motion for a commission (or letter rogatory or letter of request) to take an oral deposition
in a foreign nation, see § 6.22. If a court order is required by another state, territory, or insular possession of the United
States, an order for a commission may be obtained by ex parte application.n6 For a form of ex parte application for use
in obtaining a commission, see § 6.21A. For an illustration of the Judicial Council Form DISC-030, Commission to
Take Deposition Outside California, approved by the Judicial Council for optional use, see § 6.23.

The form may be adapted for use for a deposition by written questions.n7 If the form is so adapted, counsel should note
that the requirements for notice of a deposition by written questions differ slightly from the requirements for notice of a
deposition by oral examination.n8

For further discussion of taking depositions in another state, see Part A (§§ 6.01-6.09). For further discussion of taking
depositions in foreign nations, see Part B (§§ 6.10-6.19).

[3] References

For further discussion of content requirements of notices of oral depositions, see Chapter 51.

For further discussion of notices for written depositions, see Chapter 52.

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawSeparation of PowersJurisdictionCivil ProcedureVenueGeneral OverviewCivil
ProcedureDiscoveryMethodsOral DepositionsInternational LawDispute ResolutionEvidenceGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.220, 2027.010.

(n2)Footnote 2. See Code Civ. Proc. § 2026.010(f).

(n3)Footnote 3. Code Civ. Proc. § 2026.010(f).

(n4)Footnote 4. Code Civ. Proc. § 2026.010(f).

(n5)Footnote 5. See Code Civ. Proc. §§ 2026.010, 2027.010(e).

(n6)Footnote 6. Code Civ. Proc. § 2026.010(f).

(n7)Footnote 7. See Code Civ. Proc. § 2028.010.
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(n8)Footnote 8. Compare Code Civ. Proc. §§ 2025.220, 2028.020.
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§ 6.21 Stipulation to Take Deposition by Oral Examination Outside of California

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)],
Plaintiff(s),
vs.
______________________ [name(s)],
Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
STIPULATION TO TAKE DEPOSITION BY OR-
AL EXAMINATION OF ___________________
[name] OUTSIDE OF CALIFORNIA
Code Civ. Proc. §§ 2016.030,
___________________ [2026.010 or 2027.010]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

It is hereby stipulated, by and between the parties through their respective counsel, undersigned, as follows:

___________________ [Specify party, e.g., Plaintiff], ___________________ [name] will take the deposition by oral
examination of ___________________ [name of deponent] on ___________________ [date] at _____ [time] at
___________________ [location, e.g.,] the office of ___________________ (name)], located at
___________________________________ [street address] ___________________ [city] before
___________________ [name of person] a[n] ___________________ [notary public or judge or officer authorized by
the laws of ___________________ (California or the United States or (specify other place)] to administer oaths. [Add,
if deposition may take more than one day: If the deposition is not completed on the date stated above, it will be
continued from day to day thereafter, Saturdays, Sundays, and judicial holidays excepted, until completed.]
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[ADD, if the name or title of the deposition officer is not known and the deposition will be taken outside the United
States:]

The deposition may be taken pursuant to ___________________ [(specify, e.g., Letters Rogatory or a Letter of
Request), that the above-entitled court may issue pursuant to this stipulation, directed to the appropriate judicial
authority of ___________________ (name of foreign nation ).]

[ADD, if documents are to be produced:]

The following items will be produced by the above-named deponent at the deposition: ___________________ [specify
items to be produced].

[ADD, if proceedings are to be recorded by audio or video technology:]

The deposition proceeding will be recorded by ___________________ [audio technology or video technology] [in
addition to being recorded by a stenographer].

[CONTINUE:]

Further notice of the taking of the deposition is to be given by ___________________ [specify party taking deposition,
e.g., Plaintiff] ___________________ [name ] only if the deposition is set for some time or place or before some person
other than agreed on herein.

[Specify any other stipulations. See sample forms of stipulation pertaining to depositions in Chapter 41. ]
Dated: ____________________

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for Plaintiff ___________________ [name ]

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for Defendant ___________________ [name ]

[2] Comments

This form of stipulation is for use in lieu of a notice of depositionn1 when the parties stipulate to the taking of an oral
deposition outside of California for use in an action pending in California.n2 The form may be modified for use when
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the parties desire to take a written deposition outside of California.n3

An order may be sought pursuant to this stipulation if appropriate. See § 6.22[2] for a form of order that may adapted
for use here.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsInternational LawDispute ResolutionEvidenceGeneral
OverviewInternational LawDispute ResolutionEvidenceAssistance

FOOTNOTES:
(n1)Footnote 1. See § 6.20.

(n2)Footnote 2. See Code Civ. Proc. §§ 2016.030, 2026.010, 2027.010.

(n3)Footnote 3. See Code Civ. Proc. § 2028.010.
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§ 6.21A Ex Parte Application, Declaration in Support of, and Order for Commission to Take Deposition by Oral
Examination in Another State, United States Territory or Insular Possession

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name ],
Plaintiff,
vs.
______________________ [name ],
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ____________________
EX PARTE APPLICATION FOR COMMISSION
AUTHORIZING DEPOSITION BY ORAL EXAM-
INATION OF [name] IN [STATE OTHER THAN
CALIFORNIA OR UNITED STATES TERRITORY
OR INSULAR POSSESSION OF THE UNITED
STATES], SUPPORTING DECLARATION OF
____________________ (name ), AND MEMOR-
ANDUM]
[Telephone Appearance]
Code Civ. Proc. § 2026.010;
Cal. Rules of Ct., Rules 3.1200-3.1207
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

APPLICATION

___________________ [Identify party, e.g., Plaintiff] ___________________ [name] hereby applies for an order for
the issuance of a commission to take a deposition by oral examination of ___________________ [name] in
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___________________ [specify location, in state other than California or in United States territory or insular
possession]. This application is made on the ground that ___________________ [specify, e.g., a court order is required
by the jurisdiction named above].

[ADD, IF A PREVIOUS APPLICATION WAS REFUSED, e.g., for a procedural error:]

[A previous application was made on ___________________ (date) for an ex parte order ___________________
(describe previous application). The court refused that application ___________________ (in whole or in part). This
application ___________________ (state why this application is being made, e.g., to correct a procedural error).]

[CONTINUE:]

Dated: ___________________

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

DECLARATION

I, ___________________ [name], declare:

1. 1.I am the ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all
the courts of the State of California and the attorney of record herein for ___________________ (name of moving
party) or ___________________ moving party].

[REPEAT, AS REQUIRED:]

2. 2.The name, address, and telephone number of the ___________________ [attorney for the opposing party or
opposing party], as known to me, are: ___________________.

[CONTINUE]

3. 3. ___________________ A court order for a commission, required by a foreign jurisdiction, may be obtained by
ex parte application under Code of Civil Procedure Section 2026.010(f).

[OR, state other facts that establish the right to the order sought.]

[CONTINUE AND REPEAT, AS REQUIRED:]

[EITHER]

4. 4.I informed ___________________ [name], ___________________ [the opposing party or counsel for the
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opposing party] on ___________________ [date], by ___________________ [specify manner in which notice was
given, e.g., telephone] of the date, time, and place that this application would be made for an order for the issuance of a
commission to take a deposition by oral examination of ___________________ [name] in ___________________
[specify location, in state other than California or in United States territory or insular possession].

5. 5. ___________________ [name], ___________________ [the opposing party or counsel for the opposing
party] informed me that ___________________ [describe response to notice, including whether opposition is
expected].

[OR]

4. 4.I attempted, in good faith, to inform ___________________ [the opposing party or counsel for the opposing
party], by ___________________ [specify manner in which notice was attempted, e.g., by telephone], of the date, time,
and place that this application would be made for the issuance of a commission to take a deposition by oral examination
of [name] in ___________________ [specify location, in state other than California or in United States territory or
insular possession]. I was unable to do so even though ___________________ [describe efforts made].

[OR]

4. 4.For the following reasons, I should not be required to inform ___________________ [the opposing party or
counsel for the opposing party] when and where this application for an order for the issuance of a commission to take a
deposition by oral examination of [name] in ___________________ [specify location, in state other than California or
in United States territory or insular possession] will be made: ___________________ [specify reasons].

[CONTINUE]

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

___________________ [date]

___________________ [signature]

DECLARATION REGARDING NOTICE

[Add declaration concerning notice given to other parties or why notice should not be required. If notice was provided
later than 10:00 a.m. the court day before the ex parte appearance, explain exceptional circumstances that justify
shorter notice. See discussion in Chapter 8, § 8.11[2].]

MEMORANDUM

[Add supporting memorandum. See discussion in Chapter 8, §§ 805[1][b], 8.11[2].]

ORDER GRANTING APPLICATION

[Add order. See § 6.22[2][a] for a form of order.]

[2] Comments
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[a] Use of Form

The form of ex parte application, declaration, declaration regarding notice, and order is for use by the party seeking an
order for the issuance of a commission to take a deposition by oral examination in a state other than California, or in a
United States territory or insular possession.n1

If the court in which the action is pending provides a printed form for use in making the particular ex parte motion, that
form must be used.

For a form of ex parte motion for an order revoking a preivous order, see California Forms of Pleading and Practice,
Ch. 374, Motions to Reconsider and Renewed Motions (Matthew Bender).

For a form of order granting an ex parte application, see § 6.22[a][1].

[b] Contents of Application

The application must include a full disclosure of all previous applications of the same character or for the same relief
that have been refused by the court in whole or in part, even if the current application is made on an alleged different
state of facts. Both the previous applications and the courts actions must be disclosed.n2 This form includes optional
language to use if previous applications must be disclosed.

The application must state the name, address, and telephone number of any attorney known to the applicant to be an
attorney for any party or, if no such attorney is known, the name, address, and telephone number of any unrepresented
parties, if known to the applicant.n3 Paragraph 2 of the declaration includes this information.

The declaration or affidavit in support of the ex parte applicationn4 may be a separate document, or incorporated into
the application itself, as shown in this form. For a form of separate declaration, see Chapter 8, § 8.50[3].

When notice is given, the person giving notice must specify the nature of the relief to be requested and the date, time,
and place for the presentation of the application.n5 The person giving notice also must attempt to determine whether the
opposing party will appear to oppose the application.n6 The form includes this information in the alternative Paragraphs
5 (Paragraphs 5 and 6, in the case of the first alternative).

Every ex parte application must be accompanied by a declaration regarding notice. The required contents of this
declarationn7 are discussed in 6.21A[c].

The application must make an affirmative factual showing in a declaration containing competent testimony based on
personal knowledge of irreparable harm, immediate danger, or any other statutory basis for granting relief ex parte.n8
Paragraph 3 of the form provides the statutory basis for this ex parte application.n9

[c] Notice and Declaration Regarding Notice

A party seeking an ex parte order must notify all parties no later than 10:00 a.m. the court day before the ex parte
appearance, absent a showing of exceptional circumstances that justify a shorter time for notice.n10 However, the clerk
must not reject an ex parte application for filing and must promptly present the application to the appropriate judicial
officer for consideration, even if an applicant fails to comply with these notification requirements.n11

An ex parte application must be accompanied by a declaration regarding notice stating:

The notice given, including the date, time, manner, and name of the party informed, the relief sought,

Page 212
1-6 California Deposition and Discovery Practice § 6.21A



and response, and whether opposition is expected and that, within the applicable time frame under Cal.
Rules of Ct., Rule 3.1203, the applicant informed the opposing party where and when the application
would be made;n12 or

That the applicant attempted in good faith to inform the opposing party, but was unable to do so,
specifying the efforts made to inform the opposing party;n13 or

That, for reasons specified, the applicant should not be required to inform the opposing party.n14

If notice is provided later than 10:00 a.m. the court day before the ex parte appearance, the declaration must
explain:n15

The exceptional circumstances that justify the shorter notice; or

In unlawful detainer proceedings, why the given notice was reasonable.

When notice of an ex parte application is given, the person giving notice must:n16

State with specificity the nature of the relief to be requested and the date, time, and place for the
presentation of the application; and

Attempt to determine whether the opposing party will appear to oppose the application.

[d] Supporting Papers

The declaration or affidavit in support of the ex parte applicationn17 may be a separate document, or incorporated into
the application itself, as shown in this form. For a form of separate declaration, see Chapter 8, § 8.50[3].

Ex parte applications must be supported by a memorandum.n18 For forms of memoranda, refer to the discussion in
Chapter 8, §§ 8.05[1][b] and 8.11[2].

A proposed order for the judge's signature is endorsed at the end of the application.n19 For a form of proposed order,
see § 6.22[2][a].

[E] Local Court Rules

Counsel should check any local court rules that impose requirements on the manner of presenting ex parte applications.
Any local rules relating to the form or format of the application, however, are preempted by the Law and Motion Rules
of the California Rules of Court.n20

[f] Service

Parties appearing at the ex parte hearing must serve the ex parte application or any written opposition on all other
appearing parties at the first reasonable opportunity. Absent exceptional circumstances, no hearing may be conducted
unless this service has been made.n21

[g] References

For a discussion of memoranda, declarations, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, see Chapter 8.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsGovernmentsCourtsRule Application & InterpretationReal Property
LawTitle QualityAdverse Claim ActionsUnlawful Detainer

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2026.010.

(n2)Footnote 2. Cal. Rules of Ct., Rule 3.1202(b).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1202(a).

(n4)Footnote 4. See Code Civ. Proc. §§ 2009, 2015.5.

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1204(a)(1).

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1204(a)(2); see Cal. Rules of Ct., Rule 3.1204(b) (requiring declaration of
notice, attempted notice, or reasons for not being required to give notice).

(n7)Footnote 7. See Cal. Rules of Ct., Rule 3.1204.

(n8)Footnote 8. Cal. Rules of Ct., Rule 3.1202(c).

(n9)Footnote 9. See Code Civ. Proc. § 2026.010(f).

(n10)Footnote 10. Cal. Rules of Ct., Rule 3.1203(a); see Cal. Rules of Ct., Rule 3.1203(b) (party seeking ex parte
order in unlawful detainer proceeding may provide shorter notice, provided that notice given is reasonable).

(n11)Footnote 11. Cal. Rules of Ct., Rule 3.1205.

(n12)Footnote 12. Cal. Rules of Ct., Rule 3.1204(b)(1).

(n13)Footnote 13. Cal. Rules of Ct., Rule 3.1204(b)(2).

(n14)Footnote 14. Cal. Rules of Ct., Rule 3.1204(b)(3).

(n15)Footnote 15. Cal. Rules of Ct., Rule 3.1204(c).

(n16)Footnote 16. Cal. Rules of Ct., Rule 3.1204(a); see Cal. Rules of Ct., Rule 3.1202, § 6.21A[2][b] (discussing
contents of application).

(n17)Footnote 17. See Code Civ. Proc. §§ 2009, 2015.5.

(n18)Footnote 18. Cal. Rules of Ct., Rule 3.1201(4).

(n19)Footnote 19. Cal. Rules of Ct., Rule 3.1201(5).

(n20)Footnote 20. Cal. Rules of Ct., Rule 3.20.

(n21)Footnote 21. Cal. Rules of Ct., Rule 3.1206.
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§ 6.22 Proceedings for Issuance of Commission, Letters Rogatory, or Letter of Request to Take Deposition in
Foreign Nation

[1] Notice of Motion and Supporting Declaration

[a] Forms
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
MOTION AND NOTICE OF MOTION FOR ISSU-
ANCE OF ___________________ [COMMISSION
or LETTERS ROGATORY or LETTER OF RE-
QUEST] TO TAKE DEPOSITION OF
___________________ [name ] IN FOREIGN NA-
TION [; MEMORANDA; DECLARATION(S) OF
___________________ (name(s ))]
Code Civ. Proc. § 2027.010(e)
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

To the parties herein and to their attorneys of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
thereafter as the matter may be heard, in [___________________ (Department or Division) ____________________
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of] this court, located at ___________________ [street address ], ___________________ [city ],
___________________ [specify moving party, e.g., Plaintiff] will move, and hereby does, the court for issuance, out of
and under its seal, of ___________________ [a commission to take deposition appointing ___________________
(name or descriptive title ) or ___________________ (letters rogatory or a letter of request) requesting the appropriate
judicial authority in ___________________ (name of foreign state or country ) to appoint some competent person or
officer] as the person before whom the deposition of ___________________ [name ] is to be taken
___________________ [on oral examination or by (the attached) written questions] ___________________ [on
____________________ (date ), at ____________________ (time ), at ____________________ (specify place ) or at a
date, time, and place to be determined by that deposition officer, within the foreign nation of ___________________
(specify foreign nation )]. The motion will be made on the grounds that ___________________ [name of prospective
deponent ] is outside the United States, that ___________________ [specify moving party, e.g., Plaintiff]
___________________ [name ] is entitled to take his/her testimony by deposition, and that it is ___________________
[necessary and/or convenient] that the ___________________ [commission or letters rogatory or letter of request]
issue.

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

POINTS AND AUTHORITIES

[Insert memoranda as appropriate. For a discussion of the format for points and authorities, see Chapter 8. ]

SUPPORTING DECLARATION OF ___________________ [name ]

I ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify party, e.g.,
Plaintiff) in the above-described action].

2. 2. ___________________ [Specify moving party, e.g., Plaintiff] ___________________ [name ] is seeking an
order of this court for issuance of ___________________ [a commission to take deposition appointing
___________________ (name or descriptive title ) or ___________________ (letters rogatory or a letter of request)
requesting the appropriate judicial authority in ___________________ (name of foreign country ) to appoint some
competent person or officer] as the person before whom the deposition of ___________________ [name ] is to be
taken.
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3. 3. ___________________ [Summons was duly issued and served on defendant(s) ___________________
(name(s )) on ___________________ (date(s )) or Defendant(s) ___________________ (name(s )) appeared herein on
___________________ (date(s ))], and the [City and] County of ___________________, State of California is the
proper place for the trial of this action.

4. 4.The subject matter of this action is ___________________ [set forth physical facts and circumstances out of
which cause of action arose ].

5. 5. ___________________ [Name of prospective deponent ] is out of the United States and is
_________________[temporarily] residing at ___________________ [address ] [as indicated by
___________________ (specify, e.g., defendant ___________________ (name )'s answer to plaintiff's first set of
questions, Question No. _____, a copy of which is attached hereto as Exhibit A and made a part hereof)].

6. 6. ___________________ [Name of prospective deponent ] has knowledge of matters [and has in his/her
possession or control ___________________ (specify books, documents, and/or other things )] that are relevant to the
subject matter involved in this action in that ___________________ [specify ] and he/she is a necessary [and material]
witness. ___________________ [Specify moving party, e.g., Plaintiff] ___________________ [name ] cannot proceed
properly to the trial of this action without the testimony of this witness on ___________________ [set forth in general
the subjects on which witness is expected to testify ].

[7. ___________________ (Specify moving party, e.g., Plaintiff) ___________________ (name ) served a notice of the
deposition of ___________________ (name ) on ___________________ (specify opposing party, e.g., defendant)
___________________ (name ) on ___________________ (date ). A copy of this notice is attached hereto as Exhibit
_____ and made a part hereof.]

8. 8.It is ___________________ [necessary and/or convenient] that this court issue ___________________ [a
commission or letters rogatory or a letter of request] in that ___________________ [specify facts, e.g., the attendance
of ___________________ (name ) at his/her deposition at ____________________ (place ), on
____________________ (date ), and his/her production of the books, documents, and other things described above in
Paragraph _____ can be compelled, under the law of ___________________ (specify jurisdiction in which deposition is
to be taken ), only if the ___________________ (commission or letters rogatory) issue out of and under the seal of this
court, as is more fully explained in the memorandum of points and authorities served and filed herewith].

[9. If the name or descriptive title of person to be appointed to take deposition is known, add: ___________________
(name of person to be appointed ), whose address is ___________________ is a ___________________ (person
authorized to administer oaths by the laws of ___________________ (the United States or name of foreign nation in
which deposition is to be taken ) (and is a ___________________ (specify title, e.g., consul) of the United States) or
person agreed to by all the parties to conduct the deposition], and thus is a competent and proper person to be appointed
as the person before whom the deposition of ___________________ (name ) is to be taken.]

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date and place ]

___________________ [signature ]

[b] Comments

This form of notice of motion and supporting declaration are for use by a party seeking to take a deposition in a foreign
nation for use in a California action through the issuance of a commission, letters rogatory, or a letter of request.n1
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A party may seek the issuance of a commission, letters rogatory, or a letter of request if the party seeks to take a
deposition in a foreign nation.n2 Generally, a commission is sufficient if the deposition will be taken in a common law
nation, while letters rogatory are necessary if the deposition will be taken in a civil law nation.n3 However, a letter of
request might be required by the Hague Convention on the Taking of Evidence Abroad in Civil or Commercial
Matters.n4

There does not appear to be any statutory requirement that the deponent be a material witness. However, counsel may
wish to include the bracketed language concerning materiality in Paragraph 6 in the form of declaration, particularly if
local court forms of commissions include such language.

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, the party relying on
them must summarize each relevant document.n5

[c] References

For a discussion of memoranda, declarations, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Order Granting Motion

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER THAT ___________________
[COMMISSION or LETTERS ROGATORY or LET-
TER OF REQUEST] ISSUE FOR TAKING DEPOS-
ITION OF ___________________ [name] IN FOR-
EIGN NATION
Code Civ. Proc. § 2027.010(f)
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify party, e.g., Plaintiff] ___________________ [name] for an order that
___________________ [a commission or letters rogatory or a letter of request] issue for the taking of the deposition of
___________________ [name of deponent] ___________________ [on oral examination or by written questions],
came on regularly for hearing on ___________________ [date]. Plaintiff appeared by counsel ___________________
[name]; defendant(s) appeared by counsel ___________________ [name(s)].
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On proof made to the satisfaction of the court that the motion ought to be granted,

[EITHER]

IT IS ORDERED that a commission issue out of and under the seal of this court directed to ___________________
[name or descriptive title], whose address is ___________________, to administer oaths and to take testimony at the
deposition of ___________________ [name] ___________________ [on oral examination or by written questions] on
____________________ [date], at ___________________ [specify place out of United States], commencing at
____________________ [time].

[OR]

IT IS ORDERED that ___________________ [letters rogatory or a letter of request] issue out of and under the seal of
this court addressed ''To the Appropriate Judicial Authority in ___________________ [name of foreign nation]'' to take
the deposition of ___________________ [name] ___________________ [on oral examination or by written questions]
on ____________________ [date], at ___________________ [specify place out of United States], commencing at
____________________ [time].

[If appropriate, add terms and directions]

IT IS FURTHER ORDERED that ___________________ [set forth any terms and directions as are just and
appropriate, e.g., the direct, cross, and redirect questions attached to this order are hereby settled and allowed as the
questions to be propounded to this witness and/or the officer taking the deposition is empowered to swear a person to
act as interpreter to translate the answers into English], and that these ___________________ [terms and/or directions]
are to be included in ___________________ [this commission or these letters rogatory or this letter of request].
Dated: ____________________

___________________ [signature]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion by a party noticing a deposition, for issuance of a
commission, letters rogatory, or a letter of request to take the deposition in a foreign nation for use in an action in
California.n6

The commission, letters rogatory, or letter of request may be issued on any terms and directions that are just and
appropriate.n7 The last paragraph of the order may be used to specify these terms and/or conditions. Counsel should
ascertain whether there are special requirements for the format of the letters rogatory or letter of request in the
jurisdiction in question.

For further discussion, see the comments in [1], above.

[c] References
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For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureDiscoveryMethodsOral
DepositionsInternational LawDispute ResolutionEvidenceGeneral OverviewInternational LawDispute
ResolutionEvidenceAssistance

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2027.010.

(n2)Footnote 2. See Code Civ. Proc. § 2027.010(e).

(n3)Footnote 3. See Volkswagenwerk Aktiengesellschaft v. Superior Court (1973) 33 Cal. App. 3d 503, 507, 109
Cal. Rptr. 219 , overruled on other grounds, American Home Assur. Co. v. Societe Commerciale Toutelectric (2002)
104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

(n4)Footnote 4. 23 U.S.T. 2555, T.I.A.S. 7444; see also Note to 28 U.S.C. § 1781.

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1020(d).

(n6)Footnote 6. See Code Civ. Proc. § 2027.010(f).

(n7)Footnote 7. See Code Civ. Proc. § 2027.010(f).
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§ 6.23 Judicial Council Form--Commission to Take Deposition Outside California [Code Civ. Proc. § 2026.010(f);
Cal. Judicial Council Form DISC-030]

[1] Form

Click here to view image.

[2] Use of Form

This form, Commission to Take Deposition Outside California, reproduced in [1], above, is an illustration of the
California Judicial Council Form DISC-030, adopted by the Judicial Council for optional use when the court has
granted a motion for issuance of a commission for taking a deposition outside California.n1 This form is available in
electronic format in LexisNexisTM Automated California Judicial Council Forms. The form may also be viewed, and
an interactive version accessed (for an individual or monthly charge) at www.lexis.com or www.lexisone.com. The
form is available on the Internet at www.courtinfo.ca.gov/forms/.

[3] Issuance by Court

On request, the clerk of the court will issue a commission authorizing the deposition in another state or place. The
commission will be issued to any party in an action pending in the court's venue, without a noticed motion or court
order. The commission will request that process issue in the place where the examination is to be held, requiring
attendance and enforcing the obligations of the deponents to produce documents and answer questions. The commission
may contain terms that are required by the foreign jurisdiction to initiate the process. If a court order is required by the
foreign jurisdiction, an order for a commission may be obtained by ex parte application.n1.1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCriminal Law & ProcedureTrialsExamination of WitnessesGeneral
OverviewGovernmentsCourtsClerks of Court

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2026.010(f); see Cal. Rules of Ct., Appendix, Div. A.
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(n2)Footnote 1.1. Code Civ. Pro. § 2026.010(f).
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§ 6.24 Form of Letters Rogatory to Take Deposition in Foreign Nation

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
LETTERS ROGATORY RE DEPOSITION OF
___________________ [name]
CCP § 2027.010
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

THE PEOPLE OF THE STATE OF CALIFORNIA,

To the Appropriate Judicial Authority in ___________________ [name of foreign nation]:

It has been determined by this court that the testimony of ___________________ [name of prospective deponent] who
now ___________________ [resides or is temporarily] in your jurisdiction, is ___________________ [necessary
and/or convenient] in the above-described action now pending in this court in which the above-described plaintiff and
defendant(s) are parties. We therefore request that in the interest of justice you cause ___________________ [name of
deponent], by the proper and usual process of your court, to appear before you or some competent person or officer
appointed by you and authorized for the purpose, at a time and place to be determined by you, then and there to answer
on his/her ___________________ [oath or solemn affirmation] to the ___________________ [oral examination of the
parties and their attorneys or written questions, cross questions, (and redirect and recross questions) annexed hereto].
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We further request that you will cause his/her testimony in answer to ___________________ [this oral examination or
these written questions] to be reduced to writing [if documents to be produced, add:, and such books, papers or other
articles that the witness may produce or identify to be marked as ___________________ (specify party, e.g., Plaintiff)
___________________ (name)'s Exhibits]. We request that you then cause this testimony [with all exhibits so marked
and attested] to be returned to us in an envelope endorsed with the title of this action and marked ''Deposition of
___________________ [name]'' addressed to the Clerk of this Court at ___________________ [address], and to cause
the same to be forwarded to such clerk ___________________ [if to be mailed directly state: by mail or other usual
channel of conveyance or, if rules of foreign nation require transmittal through diplomatic channels, state: through the
nearest United States minister or consul].

We are ready and willing to do the same for you in a similar case when required.
Witness, Honorable ___________________ [name ], Judge of the ___________________ [name of court ] Court, on
the ____________________ [date ].

___________________ [signature ]

Judge of the ___________________ Court

___________________, Clerk

By ___________________ [signature ]

Deputy Clerk

[Seal ]

[2] Comments

This is a form of letters rogatory to take a deposition in a foreign nation.n1 It is directed to the judicial authority in a
jurisdiction that requires letters rogatory for taking a deposition in that jurisdiction for use in an action pending
elsewhere. Letters rogatory are a judicial request, addressed to a foreign court, that a witness be examined within the
latter's territorial jurisdiction by written questions.n2 Counsel who obtained the letters rogatory should have the judge
sign and issue them, and have the clerk certify one copy and stamp the other copies as endorsed filed.n3 Counsel should
forward the certified copy of the letters to the court named therein and have proceedings started for the appointment of a
person to take the deposition or any proceedings for recognition of the letters. Once the person taking the deposition is
appointed, arrangements can be made for the time and place of the deposition.

This form includes a request that the deposition be forwarded to the clerk of the court. Although Code of Civil
Procedure Section 2025.550 provides that a deposition is not filed with the court but instead is stored by the attorney for
the party who noticed the deposition, it appears that a deposition taken in a foreign nation should first be returned to the
court in which the action is pending because federal law appears to require the return to a court and not to a private
party.n4

See further discussion in § 6.13.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersGeneral OverviewCivil ProcedureJudicial OfficersJudgesGeneral
OverviewGovernmentsCourtsClerks of CourtInternational LawDispute ResolutionGeneral OverviewInternational
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LawDispute ResolutionEvidenceAssistance

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2027.010.

(n2)Footnote 2. See Volkswagenwerk Aktiengesellschaft v. Superior Court (1973) 33 Cal. App. 3d 503, 109 Cal.
Rptr. 219 (decided under prior law), overruled on other grounds, American Home Assur. Co. v. Societe Commerciale
Toutelectric (2002) 104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

(n3)Footnote 3. See Gov. Code §§ 26833, 26837 (certification).

(n4)Footnote 4. See 28 U.S.C. § 1781 (providing that Department of State has power to transmit letter rogatory or
request to foreign tribunal and to receive it after execution, but that tribunal in United States is not precluded from
transmitting letter rogatory or request to foreign tribunal and from return in same manner).
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§ 6.25 Form of Letter of Request to Take Deposition in Foreign Nation

[1] Form

0
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
LETTER OF REQUEST RE DEPOSITION OF
___________________ [name ]
Code Civ. Proc. § 2027.010;
Hague Convention on the Taking of Evidence
Abroad in Civil or Commercial Matters, 23 U.S.T.
2555, T.I.A.S. No. 7444
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

THE PEOPLE OF THE STATE OF CALIFORNIA,

To ___________________ [title and address of Central Authority of foreign nation ], the Central Authority of
___________________ [name of foreign nation ]:

It has been determined by this court that the testimony of ___________________ [name of prospective deponent ],
who now ___________________ [resides or is temporarily] in your jurisdiction, is ___________________
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[necessary and/or convenient] in the above-described action now pending in this court in which the
above-described plaintiff and defendant(s) are parties. We therefore issue this letter of request for international
judicial assistance, in accordance with the Hague Convention of 18 March 1970, on the taking of evidence in civil
or commercial matters, as follows:

1. 1.This letter of request, sent by the Superior Court of California for the County of ___________________
[name of county ] to the Central Authority of ___________________ [name of foreign nation ], is to be
transmitted to ___________________ [specify authority requested to execute letter ], the authority competent to
execute it.

2. 2.The names and addresses of the parties to the proceedings, and their representatives, are as follows:
___________________ [specify ].

3. 3.The nature of the proceedings for which the evidence is required and all necessary information in regard
to the proceedings are as follows: ___________________ [specify ].

[EITHER ]

4. 4.The following evidence is to be obtained: ___________________ [specify ].

[AND/OR ]

4. 4.The following judicial act is to be performed: ___________________ [specify ].

[CONTINUE ]

5. 5.The following person(s) is/are to be examined: ___________________ [name(s) and address(es )].

[EITHER ]

6. 6.The questions that are to be put to the person(s) to be examined are ___________________ [as follows:
___________________ (specify ) or attached hereto as Exhibit A].

[OR ]

6. 6.The subject-matter about which the person(s) is/are to be examined is as follows: ___________________
[specify ].

[CONTINUE ]

[7. The following ___________________ (documents and/or real property and/or personal property) is/are to be
inspected: ___________________ (specify ).]

[8. The evidence is required to be given on oath or affirmation, as follows: ___________________ (specify special
form to be used ).]

[9. It is requested that the following special ___________________ (method or procedure) be followed, pursuant
to Article 9 of the Hague Convention: ___________________ (specify method or procedure ).
___________________ (Specify party to reimburse costs ) will reimburse the fees and costs occasioned by the use
of this special ___________________ (method or procedure), pursuant to Article 14 of the Hague Convention.]
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[10. The person(s) to be examined may claim privilege or duty to refuse to give the evidence under the California
Evidence Code, Sections 900-1070, pursuant to Article 11 of the Hague Convention.]

[11. A translation into ___________________ (specify language of foreign nation ) of this letter of request is
attached hereto as Exhibit _____.]

[12. It is requested that ___________________ [specify executing authority ] inform the Superior Court of the
State of California for the County of ___________________ [name of county ] of the time of and place at which
the proceedings will take place, so that the parties concerned and their representatives may be present. It is also
requested that this information be sent directly to the parties and their representatives, at the addresses stated
above.]

[13. ___________________ (Specify party to reimburse costs ) will reimburse the fees and costs incurred in
executing this letter of request, in serving process to compel the appearance(s) of the person(s) to be examined
and in his/her/their attendance, and in preparing a transcript of the proceedings, pursuant to Article 26 of the
Hague Convention.]
Dated: ____________________ [spell out number, e.g., Ninth] day of ___________________ [spell out month, e.g.,
May], ____________________ [year ].

___________________ [signature ]

Judge of the Superior Court

By ___________________ [signature ]

Clerk

[Seal ]

[2] Comments

This form is a letter of request, based in part on a model form for letter of request that is provided at the end of the
Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters.n1 The form is for use in issuing
a letter of request to a foreign nation that is a signatory to the Convention.n2

The form may be set forth in English, unless the foreign nation to which the letter is issued has reserved otherwise
pursuant to Article 33 of the Convention. Alternatively, the letter must be drafted in the language of the foreign nation
or accompanied by a translation into that language.n3

This form includes the following information, as required by Article 3 of the Convention: (a) the authority requesting its
execution and the authority requested to execute it, if known to the requesting authority; (b) the names and addresses of
the parties to the proceedings and their representatives, if any; (c) the nature of the proceedings for which the evidence
is required, giving all necessary information in regard to the proceedings; (d) the evidence to be obtained or other
judicial act to be performed; (e) the names and addresses of the persons to be examined; (f) the questions to be put to
the persons to be examined or a statement of the subject-matter about which they are to be examined; (g) the documents
or other property, real or personal, to be inspected; (h) any requirement that the evidence is to be given on oath or
affirmation, and any special form to be used; and (i) any special method or procedure to be followed under Article 9.
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The letter is sent by the court in which the action is pending, directly to the Central Authority of the foreign nation, who
will then forward it to the proper judicial authority.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
GovernmentsCourtsClerks of CourtInternational LawGeneral OverviewInternational LawDispute
ResolutionEvidenceGeneral OverviewInternational LawDispute ResolutionEvidenceAssistanceInternational
LawDispute ResolutionEvidenceWitnesses

FOOTNOTES:
(n1)Footnote 1. 23 U.S.T. 2555, T.I.A.S. No. 7444, set forth in Note to 28 U.S.C.A. § 1781.

(n2)Footnote 2. See 23 U.S.T. 2555; T.I.A.S. 7444; 28 U.S.C. § 1781 (supplement).

(n3)Footnote 3. Convention, Article 4.

(n4)Footnote 4. See 28 U.S.C. 1781; Convention, Article 2.
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1-7 California Deposition and Discovery Practice 7.syn

§ 7.syn Synopsis to Chapter 7: Discovery in Federal Actions Compared

§ 7.01 Applicability of Federal Discovery Law

[1] Use of Federal Rules in Federal Actions

[2] Use of Federal Rules in Actions Removed From State Court

[3] Use of Federal Authorities in State Actions

[4] Applicability of State Privilege in Federal Action in State Court

§ 7.02 Planning Discovery in Federal Court

[1] Generally

[2] Meet and Confer to Develop Discovery Plan

§ 7.03 Time Limits on Discovery

[1] Sequence and Timing of Discovery

[2] Time Constraints on Discovery Procedures

§ 7.04 General Discovery Procedures

[1] Filing

[2] Certification of Disclosures and Discovery Requests, Responses, and Objections

§ 7.05 Review of Discovery Orders

§§ 7.06through 7.09 [Reserved]

§ 7.10 Required Disclosures

[1] Initial Disclosures
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[2] Expert Testimony Disclosures

[3] Pretrial Disclosures

[4] Forms of Disclosure and Filing

§ 7.11 Scope of Discovery

[1] Generally

[2] Trial Preparation Information

[a] Work Product Rule Generally

[b] Materials Relating to Legal Tactics and Strategy

§ 7.12 Privileged Matters

§§ 7.13through 7.19 [Reserved]

§ 7.20 Methods of Discovery

[1] Generally

[2] Regulation of Discovery Methods

[a] Stipulations

[b] Protective Orders

[c] Sanctions for Discovery Abuses

§ 7.21 Depositions

[1] Depositions on Oral Examination

[2] Written Depositions

[3] Deposition of Nonparty

§ 7.22 Other Discovery Methods

[1] Interrogatories

[2] Inspection of Documents, Tangible Things, and Other Property

[3] Physical and Mental Examinations

[4] Requests for Admission
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[5] Exchange of Expert Trial Witness Information

[6] Perpetuation of Testimony Before Action and Pending Appeal
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Scope

SCOPE

This chapter discusses the Federal Rules of Civil Procedure relating to discovery and generally compares these rules to
provisions of the California Civil Discovery Act. The discussion addresses discovery matters in the same general order
as the set as a whole. Thus, Part A contains a general discussion of federal discovery. Part B discusses the general scope
of disclosure and discovery in federal actions, while Part C discusses methods of discovery in federal actions.

For detailed discussion of the Federal Rules of Civil Procedure relating to discovery, as well as text of the Committee
Notes to each rule, see MOORE'S FEDERAL PRACTICE (second edition), Volumes 4 and 4A, Chapters 26-37 and 45.
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§ 7.01 Applicability of Federal Discovery Law

[1] Use of Federal Rules in Federal Actions

The federal discovery rules, Rules 26-37 of the Federal Rules of Civil Procedure, govern discovery in the United States
District Courts in all suits of a civil nature whether cognizable as cases at law or in equity.n1 They must be construed to
secure the just, speedy, and inexpensive determination of every action.n2

[2] Use of Federal Rules in Actions Removed From State Court

The federal rules relating to discovery apply to civil actions removed to the United States District Courts from the state
courts and govern procedure after removal.n3 After removal, the federal rules neither add to nor abrogate what has been
done in the state court prior to removal.n4 The federal court takes the case as it finds it on removal and treats everything
that occurred in the state court as if it had taken place in federal court.n5

[3] Use of Federal Authorities in State Actions

The California Civil Discovery Act of 1986 and the current Civil Discovery Actn6 made substantial changes in
California's discovery law. Consequently, an attorney may occasionally encounter difficulty in searching for cases to
apply to discovery issues arising under the Act.

In cases of first impression, California courts have used federal precedent to interpret California discovery statutes.n7
However, when the federal construction is rendered after the adoption of the statute by this state, it is not binding on
California courts, even though it may be persuasive and entitled to considerable respect.n8

[4] Applicability of State Privilege in Federal Action in State Court

Federal courts hearing a federal matter do not recognize and enforce state evidentiary privileges.n9 However, whether
state evidentiary privileges will be recognized and enforced by a state court hearing a federal matter will depend on
whether the state privilege has been preempted by the federal cause of action.n10 Thus, in a case alleging excessive
force by the police during booking, in which the plaintiff sued the county for violation of her civil rights under 42
United States Code Section 1983, the state court, in deciding whether the names of all persons arrested and booked in
the county jail during the relevant time period were protected from discovery by the right of privacy afforded by
California Constitution, Article I, Section 1,n11 examined the preemptive effect of 42 United States Code Section
1983.n12

Page 234



Legal Topics:

For related research and practice materials, see the following legal topics:
Bankruptcy LawPractice & ProceedingsJurisdictionGeneral OverviewCivil ProcedureEquityGeneral
OverviewEvidencePrivilegesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Fed. R. Civ. P., Rule 1. Certain limited exceptions to this rule include prize proceedings in admiralty,
proceedings in bankruptcy, proceedings in copyright under Title 17 of the United States Code, and mental health
proceedings in the United States District Court for the District of Columbia. Fed. R. Civ. P., Rule 81(a)(1).

(n2)Footnote 2. Fed. R. Civ. P., Rule 1

(n3)Footnote 3. Fed. R. Civ. P., Rule 81(c).

(n4)Footnote 4. Butner v. Neustadter (9th Cir. 1963) 324 F.2d 783, 785 , quoting from Talley v. American
Bakeries Co. (E.D. Tenn. 1954) 15 F.R.D. 391, 392 .

(n5)Footnote 5. Butner v. Neustadter (9th Cir. 1963) 324 F.2d 783, 785 .

(n6)Footnote 6. Code Civ. Proc. § 2016.010 et seq. In 2004, AB 3081 revised and renumbered the Civil Discovery
Act without making any substantial change in the law.

(n7)Footnote 7. See, e.g., Nagle v. Superior Court (1994) 28 Cal. App. 4th 1465, 1468, 34 Cal. Rptr. 2d 281
(deposition of top governmental executive who is named party-defendant); Liberty Mutual Ins. Co. v. Superior Court
(1992) 10 Cal. App. 4th 1282, 1288, 13 Cal. Rptr. 2d 363 ; Gorman Rupp Industries, Inc. v. Superior Court (1971) 20
Cal. App. 3d 28, 30, 97 Cal. Rptr. 377 (interpreting former Code Civ. Proc. § 2030 through federal district court case
construing Fed. R. Civ. P., Rule 33).

(n8)Footnote 8. Kahn v. Kahn (1977) 68 Cal. App. 3d 372, 387, 137 Cal. Rptr. 332 (decided under prior law).

(n9)Footnote 9. Denari v. Superior Court (1989) 215 Cal. App. 3d 1488, 1495, 264 Cal. Rptr. 261 .

(n10)Footnote 10. Denari v. Superior Court (1989) 215 Cal. App. 3d 1488, 1495, 264 Cal. Rptr. 261 . For
discussion of preemption, see 1A, Pt. 2 MOORE'S FEDERAL PRACTICE, Conflict of Jurisdiction; Law Applied (2d
ed.) (Matthew Bender).

(n11)Footnote 11. For discussion of the right of privacy, see Ch. 30.

(n12)Footnote 12. See Denari v. Superior Court (1989) 215 Cal. App. 3d 1488, 1495-1502, 264 Cal. Rptr. 261
(court concluded that the right of privacy is not preempted in a 42 U.S.C. § 1983 action). For discussion of 42 U.S.C. §
1983, see CALIFORNIA FORMS OF PLEADING AND PRACTICE, Civil Rights, Pt. I (Matthew Bender).
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§ 7.02 Planning Discovery in Federal Court

[1] Generally

Regardless of whether a case is brought in a federal or state court, counsel should plan discovery keeping several basic
considerations in mind. The costs of the various available procedures, the relative advantages and disadvantages of such
procedures, and time constraints imposed by the law are several such considerations. Chapter 2 gives a general
overview of planning California discovery, which may also be helpful to the attorney in planning federal discovery.

Naturally, an attorney's discovery strategy must take into account the specifics of the federal discovery rules. The
discussions in Part B (§§ 7.10-7.19) and in Part C (§§ 7.20-7.22) summarize the significant features of the law regarding
matters subject to discovery and methods of civil discovery, respectively.

[2] Meet and Confer to Develop Discovery Plan

Parties must, as soon as practicable and in any event at least 14 days before a scheduling conference is held or a
scheduling order is due, meet to discuss the nature and basis of their claims and defenses and the possibilities for a
prompt settlement or resolution of the case, to make or arrange for the disclosures required by Federal Rules of Civil
Procedure, Rule 26(a),n1 and to develop a proposed discovery plan. The plan must indicate the parties' views and
proposals concerning the following:n2

1. What changes should be made in the timing, form, or requirement for disclosures under Rule 26(a) or
local rule, including a statement regarding when disclosures were made or will be made.

2. The subjects on which discovery may be needed, when discovery should be completed, and whether
discovery should be conducted in phases or be limited to or focused on particular issues.

3. What changes should be made in the limitations on discovery imposed under the Federal Rules of
Civil Procedure or by local rule, and what other limitations should be imposed.

4. Any other orders that should be entered under Federal Rules of Civil Procedure, Rules 16(b), (c), and
26(c).

The attorneys of record and all unrepresented parties that have appeared in the case are jointly responsible for arranging
and being present or represented at the meeting, for attempting in good faith to agree on the proposed discovery plan,
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and for submitting to the court within 10 days after the meeting a written report outlining the plan.n3 The requirements
of Rule 26(f) may be exempted by local rule or otherwise modified by court order.n4 If a party or a party's attorney fails
to participate in good faith in the development and submission of a proposed discovery plan, the court may, after
opportunity for hearing, require the party or attorney to pay to any other party the reasonable expenses, including
attorney's fees, caused by the failure.n5

The California Civil Discovery Act contains no provisions directly analogous to Rule 26(f). However, Code of Civil
Procedure Section 2019.020(b) does provide that on motion and good cause shown, the court may establish the
sequence and timing of discovery for the convenience of parties and witnesses and in the interests of justice.

Further discussion of Rule 26(f) may be found in 4 MOORE'S FEDERAL PRACTICE P 26.85 (Matthew Bender). For
further discussion of Code of Civil Procedure Section 2019.020(b), see Chapter 41.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsForeign Discovery

FOOTNOTES:
(n1)Footnote 1. See § 7.10.

(n2)Footnote 2. Fed. R. Civ. P., Rule 26(f).

(n3)Footnote 3. Fed. R. Civ. P., Rule 26(f).

(n4)Footnote 4. Fed. R. Civ. P., Rule 26(f).

(n5)Footnote 5. Fed. R. Civ. P., Rule 37(g).
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§ 7.03 Time Limits on Discovery

[1] Sequence and Timing of Discovery

Except when authorized under the Federal Rules of Civil Procedure or by local rule, order, or agreement of the parties, a
party may not seek discovery from any source before the parties have met and conferred as required by Rule 26(f).n1
Unless the court on motion, for the convenience of parties and witnesses and in the interests of justice, orders otherwise,
methods of discovery may be used in any sequence. The fact that a party is conducting discovery, whether by deposition
or otherwise, does not operate to delay any other party's discovery.n2 This rule is similar to provisions found in Code of
Civil Procedure Section 2019.020(a), discussed in § 7.02[2].

[2] Time Constraints on Discovery Procedures

It is of extreme importance that the attorney in a federal action apprise herself or himself of the time limits on the
various discovery procedures. In some cases, these time limits are different from those under California law. Sections
7.21 and 7.22 in this chapter summarize the various discovery procedures and their applicable timing deadlines.

Counsel should note that parties may by written stipulation extend the statutory time limits.n3 Section 7.20[2][a]
contains further discussion regarding stipulations.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePartiesJoinderPermissive JoinderCivil ProcedureCounselGeneral OverviewCivil
ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsStipulations

FOOTNOTES:
(n1)Footnote 1. Fed. R. Civ. P., Rule 26(d); see § 7.02[2].

(n2)Footnote 2. Fed. R. Civ. P., Rule 26(d).

(n3)Footnote 3. Fed. R. Civ. P., Rule 29.
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§ 7.04 General Discovery Procedures

[1] Filing

Discovery materials must be filed with the court within a reasonable time after service. However, the court may on
motion of a party or on its own initiative order that depositions on oral examination and interrogatories, requests for
documents, requests for admission, and answers and responses thereto not be filed unless on order of the court or for use
in the proceeding.n1 In comparison, most discovery materials are not filed with the court under the California Civil
Discovery Act.n2

[2] Certification of Disclosures and Discovery Requests, Responses, and Objections

Every disclosure made pursuant to Federal Rules of Civil Procedure, Rule 26(a)(1) or (3)n3 must be signed by at least
one attorney of record in the attorney's individual name, and must include the attorney's address. An unrepresented party
must sign the disclosure and state the party's address. The signature of the attorney or party constitutes a certification
that to the best of the signer's knowledge, information, and belief, formed after a reasonable inquiry, the disclosure is
complete and correct as of the time it is made.n4 Similarly, every discovery request, response, or objection made by a
party represented by an attorney must be signed by at least one attorney of record, and must include the attorney's
address. A party not represented by an attorney must sign the request, response, or objection and state the party's
address. The signature of the attorney or party constitutes a certification that to the best of signer's knowledge,
information, and belief formed after a reasonable inquiry, the request, response, or objection is (1) consistent with the
Federal Rules of Civil Procedure and warranted by existing law or a good-faith argument for the extension,
modification, or reversal of existing law; (2) not interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation; and (3) not unreasonable or unduly burdensome or
expensive, given the needs of the case, the discovery already had in the case, the amount in controversy, and the
importance of the issues at stake in the litigation. If a request, response, or objection is not signed, it must be stricken
unless it is signed promptly after the omission is called to the attention of the party making the request, response, or
objection. A party is not obligated to take any action with respect to it until it is signed.n5

If a certification is made in violation of the rule, the court, on motion or on its own initiative, must impose on the person
who made the certification, the party on whose behalf the disclosure, request, response, or objection is made, or both, an
appropriate sanction. The sanction may include an order to pay the amount of the reasonable expenses incurred because
of the violation, including a reasonable attorney's fee.n6

The signature requirements and sanctions for violations established by Federal Rules of Civil Procedure, Rule 11(a)-(c)
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do not apply to disclosures and discovery requests, responses, objections, and motions that are subject to Federal Rules
of Civil Procedure, Rules 26-37.n7

The California Civil Discovery Actn8 does not require certification of discovery requests, responses, and objections.
However, to deter discovery misuses, the Act does authorize sanctions for certain types of conduct, including persisting,
over objection, and without substantial justification, in an attempt to obtain information or materials that are outside the
scope of permissible discovery, and employing a discovery method in a manner or to an extent that causes unwarranted
annoyance, embarrassment, or oppression, or undue burden and expense.n9

For further discussion of Rule 26(g), see 4 MOORE'S FEDERAL PRACTICE, P 26.86 (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsOral DepositionsCriminal Law & ProcedureDiscovery & InspectionDiscovery
MisconductGeneral OverviewLegal EthicsSanctionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Fed. R. Civ. P., Rule 5(d); see also § 7.10[4] (filing of required disclosures).

(n2)Footnote 2. See, e.g., Code Civ. Proc. §§ 2025.550 (deposition transcript), 2030.280 (interrogatories),
2031.290 (demand for inspection).

(n3)Footnote 3. See § 7.10[1], [3].

(n4)Footnote 4. Fed. R. Civ. P., Rule 26(g)(1).

(n5)Footnote 5. Fed. R. Civ. P., Rule 26(g).

(n6)Footnote 6. Fed. R. Civ. P., Rule 26(g).

(n7)Footnote 7. Fed. R. Civ. P., Rule 11(d).

(n8)Footnote 8. Code Civ. Proc. § 2016.010 et seq.

(n9)Footnote 9. Code Civ. Proc. § 2023.010(a), (c). For further discussion, see Ch. 42.
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§ 7.05 Review of Discovery Orders

In granting discovery, the federal district court is vested with broad discretion and will not be reversed except on the
clearest showing that denial of discovery results in actual and substantial prejudice to the complaining litigant.n1 The
California Supreme Court takes a similar position on the review of discovery orders issued by lower courts.n2

For a discussion of appellate review of federal discovery orders, see 4 MOORE'S FEDERAL PRACTICE, P 26.83
(Matthew Bender). For further discussion of review of discovery orders made by California state courts, see Chapter 9.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Data Disc, Inc. v Systems Tech. Assoc., Inc. (9th Cir. 1977) 557 F.2d 1280, 1285 n.1 .

(n2)Footnote 2. See Pacific Tel. & Tel. Co. v Superior Court (1970) 2 Cal. 3d 161, 171, 84 Cal. Rptr. 718, 465
P.2d 854 .
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[Reserved]
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§ 7.10 Required Disclosures

[1] Initial Disclosures

Except to the extent otherwise stipulated or directed by order or local rule, a party must, without awaiting a discovery
request, provide the following items to the other parties:n1

A. The name and, if known, the address and telephone number of each individual likely to have
discoverable information relevant to disputed facts alleged with particularity in the pleadings, identifying
the subject of the information;

B. A copy of, or a description by category and location of, all documents, data compilations, and tangible
things in the possession, custody, or control of the party that are relevant to disputed facts alleged with
particularity in the pleadings;

C. A computation of any category of damages claimed by the disclosing party, making available for
inspection and copying as under Federal Rules of Civil Procedure, Rule 34 the documents or other
evidentiary material, not privileged or protected from disclosure, on which the computation is based,
including materials bearing on the nature and extent of injuries suffered; and

D. For inspection and copying as under Federal Rules of Civil Procedure, Rule 34 any insurance
agreement under which any person carrying on an insurance business may be liable to satisfy part or all
of a judgment that may be entered in the action or to indemnify or reimburse for payments made to
satisfy the judgment.

Unless otherwise stipulated or directed by the court, these disclosures must be made at or within 10 days after the
meeting of the parties under Federal Rules of Civil Procedure, Rule 26(f).n2 A party must make its initial disclosures
based on the information then reasonably available to it, and is not excused from making its disclosures because it has
not fully completed its investigation of the case or because it challenges the sufficiency of another party's disclosures or
because another party has not made its disclosures.n3

[2] Expert Testimony Disclosures

In addition to the disclosures required by Federal Rules of Civil Procedure, Rule 26(a)(1),n4 a party must disclose to
other parties the identity of any person who may be used at trial to present evidence under Federal Rules of Civil
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Procedure, Rule 702, 703, or 705.n5

Except as otherwise stipulated or directed by the court, this disclosure must, with respect to a witness who is retained or
specially employed to provide expert testimony in the case or whose duties as an employee of the party regularly
involve giving expert testimony, be accompanied by a written report prepared and signed by the witness. The report
must contain a complete statement of all opinions to be expressed and the basis and reasons for them; the data or other
information considered by the witness in forming the opinions; any exhibits to be used as a summary of or support for
the opinions; the qualifications of the witness, including a list of all publications authored by the witness within the
preceding 10 years; the compensation to be paid for the study and testimony; and a listing of any other cases in which
the witness has testified as an expert at trial or by deposition within the preceding four years.n6

These disclosure must be made at the times and in the sequence directed by the court. In the absence of other directions
from the court or stipulation by the parties, the disclosures must be made at least 90 days before the trial date or the date
the case is to be ready for trial or, if the evidence is intended solely to contradict or rebut evidence on the same subject
matter identified by another party under Rule 26(a)(2)(B), within 30 days after the disclosure made by the other party.
The parties must supplement these disclosures when required under Rule 26(e)(1).n7

[3] Pretrial Disclosures

In addition to the disclosures required under Rules 26(a)(1) and (2),n8 a party must provide to other parties the
following information regarding the evidence that it may present at trial other than solely for impeachment purposes:n9

A. The name and, if not previously provided, the address and telephone number of each witness,
separately identifying those whom the party expects to present and those whom the party may call if the
need arises;

B. The designation of those witnesses whose testimony is expected to be presented by means of a
deposition and, if not taken stenographically, a transcript of the pertinent portions of the deposition
testimony; and

C. An appropriate identification of each document or other exhibit, including summaries of other
evidence, separately identifying those that the party expects to offer and those that the party may offer if
the need arises.

Unless otherwise directed by the court, these disclosures must be made at least 30 days before trial. Within 14 days
thereafter, unless a different time is specified by the court, a party may serve and file a list disclosing (i) any objections
to the use under Rule 32(a) of a deposition designated by another party under Rule 26(a)(3)(B), and (ii) any objection,
together with grounds for the objection, that may be made to the admissibility of materials identified under Rule
26(a)(3)(C). Objections not so disclosed, other than objections under Federal Rules of Civil Procedure, Rules 402 and
403, must be deemed waived unless excused by the court for good cause shown.n10

[4] Forms of Disclosure and Filing

Unless otherwise directed by order or local rule, all disclosures under Rule 26(a)(1)-(3) must be made in writing,
signed, served, and promptly filed with the court.n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresGeneral OverviewCivil ProcedureDiscoveryDisclosuresMandatory
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DisclosuresCivil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryRelevanceInsurance
LawClaims & ContractsDisclosure ObligationsMateriality

FOOTNOTES:
(n1)Footnote 1. Fed. R. Civ. P., Rule 26(a)(1).

(n2)Footnote 2. Fed. R. Civ. P., Rule 26(a)(1); see § 7.02[2].

(n3)Footnote 3. Fed. R. Civ. P., Rule 26(a)(1); see also Fed. R. Civ. P., Rule 26(e)(1) (duty to supplement or
correct disclosures to include later-acquired information).

(n4)Footnote 4. See 7.10[1].

(n5)Footnote 5. Fed. R. Civ. P., Rule 26(a)(2)(A).

(n6)Footnote 6. Fed. R. Civ. P., Rule 26(a)(2)(B).

(n7)Footnote 7. Fed. R. Civ. P., Rule 26(a)(2)(C).

(n8)Footnote 8. See 7.10[1], [2].

(n9)Footnote 9. Fed. R. Civ. P., Rule 26(a)(3).

(n10)Footnote 10. Fed. R. Civ. P., Rule 26(a)(3); see also Fed. R. Civ. P., Rule 26(e)(1) (duty to supplement or
correct disclosures to include later-acquired information).

(n11)Footnote 11. Fed. R. Civ. P., Rule 26(a)(4).
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§ 7.11 Scope of Discovery

[1] Generally

Unless otherwise limited by order of the court in accordance with the Federal Rules of Civil Procedure, parties may
obtain discovery regarding any matter, not privileged, that is relevant to the subject matter involved in the pending
action. Such discovery may relate to the claim or defense of the party seeking discovery or to the claim or defense of
any other party, including the existence, description, nature, custody, condition, and location of any books, documents,
or other tangible things and the identity and location of persons having knowledge of any discoverable matter.n1 It is
not ground for objection that the information sought will be inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.n2

The California Civil Discovery Act contains a substantially similar provision defining the general scope of discovery.n3
Like the federal rule, the California rule defines the scope of discovery in terms of relevance to the subject matter of the
action.n4

For further discussion of Rule 26(b)(1), see 4 MOORE'S FEDERAL PRACTICE, PP 26.55-26.61 (Matthew Bender).

[2] Trial Preparation Information

[a] Work Product Rule Generally

The federal rules restrict the scope of discovery when the materials sought by a party have been prepared in anticipation
of litigation or for trial by or for another party or by or for that other party's representative. Discovery of such materials
is allowable only on a showing that the party seeking discovery has substantial need of the materials in the preparation
of his or her case, and that he or she is unable without undue hardship to obtain the substantial equivalent of the
materials by other means.n5 In contrast, California law makes the ''work product of an attorney'' not discoverable unless
the court determines that denial of discovery will unfairly prejudice the party seeking discovery in preparing that party's
claim or defense or will result in an injustice.n6

For further discussion of Rule 26(b)(3), see 4 MOORE'S FEDERAL PRACTICE, PP 26.64, 26.65 (Matthew Bender).

[b] Materials Relating to Legal Tactics and Strategy

Materials relating to legal tactics and strategy enjoy special protection from discovery. When ordering discovery of trial
preparation materials, a federal district court is required to protect against disclosure of the mental impressions,
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conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.n7
California law also protects this type of work product, but the California statute differs from the federal rule in two key
ways: (1) the California statute only applies to attorneys (not to ''other representatives of a party''); and (2) materials
protected under the statute are ''not discoverable under any circumstances.''n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork
ProductGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductScope

FOOTNOTES:
(n1)Footnote 1. Fed. R. Civ. P., Rule 26(b)(1).

(n2)Footnote 2. Fed. R. Civ. P., Rule 26(b)(1).

(n3)Footnote 3. See Code Civ. Proc. § 2017.010.

(n4)Footnote 4. See Code Civ. Proc. § 2017.010. For further discussion, see Ch. 20.

(n5)Footnote 5. See Fed. R. Civ. P., Rule 26(b)(3).

(n6)Footnote 6. See Code Civ. Proc. § 2018.030(b). For further discussion, see Ch. 28.

(n7)Footnote 7. See Fed. R. Civ. P., Rule 26(b)(3); Powell v. United States, Dep't of Justice (N.D. Cal. 1984) 584
F. Supp. 1508, 1520-1521 (assuming work product privilege applies to a document prepared by attorney, only verbatim
witness statements and other objective reporting of facts need be released).

(n8)Footnote 8. Code Civ. Proc. § 2018.030(a). For further discussion, see Ch. 28.
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§ 7.12 Privileged Matters

Under the federal discovery rules, any party to a civil action is entitled to all information relevant to the subject matter
of the action before the court unless such information is privileged.n1 The meaning of the term ''privileged'' under Rule
26(b)(1) is determined by reference to the Federal Rules of Evidence.n2 Generally, the Federal Rules of Evidence
require that privileges be governed by the common law.n3 However, when state law supplies the rule of decision
respecting an element of a claim or defense, as in diversity cases, privilege is determined under state law.n4

When a party withholds information otherwise discoverable by claiming that it is privileged or subject to protection as
trial preparation material, the party must make the claim expressly and must describe the nature of the documents,
communications, or things not produced or disclosed in a manner that, without revealing information itself privileged or
protected, will enable other parties to assess the applicability of the privilege or protection.n5

In cases when California law supplies the rule of decision, the attorney should refer to Chapters 21-32, which discuss
the various privileges and protections available under California law. In other cases, the attorney may refer to 4
MOORE'S FEDERAL PRACTICE, P 26.60 (Matthew Bender), which discusses common-law discovery privileges.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryPrivileged MattersGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork
ProductGeneral OverviewEvidencePrivilegesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Fed. R. Civ. P., Rule 26(b)(1).

(n2)Footnote 2. Campbell v. Gerrans (9th Cir. 1979) 592 F.2d 1054, 1056 .

(n3)Footnote 3. See Fed. R. Evid., Rule 501.

(n4)Footnote 4. Fed. R. Evid., Rule 501.

(n5)Footnote 5. Fed. R. Civ. P., Rule 26(b)(5).
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[Reserved]
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§ 7.20 Methods of Discovery

[1] Generally

Parties may obtain discovery in federal actions by one or more of the following methods: depositions on oral
examination or written questions; written interrogatories; production of documents or things or permission to enter on
land or other property, for inspection and other purposes; physical and mental examinations; and requests for
admission.n1 The same methods of discovery are available under California law.n2 California law also lists the
exchange of expert trial witness information as an available method of discovery.n3 The federal rules allow for similar
disclosure or discovery of facts known and opinions held by experts through the use of interrogatories or other
procedures.n4 For a further summary of the methods of discovery available in California, see Chapter 40.

[2] Regulation of Discovery Methods

[a] Stipulations

Unless otherwise directed by the court, parties may by written stipulation provide that depositions may be taken before
any person, at any time or place, on any notice, and in any manner and when so taken may be used like other
depositions.n5 Additionally, parties may modify the procedures provided by the federal rules for other methods of
discovery.n6 However, stipulations extending the time provided in Rule 33 (interrogatories to parties), Rule 34
(discovery and production of documents and things for inspection, copying, or photographing), and Rule 36 (admission
of facts and of genuineness of documents) for responses to discovery may, if they would interfere with any time set for
completion of discovery, for hearing of a motion, or for trial, be made only with court approval.n7

California's stipulations statute allows attorneys to modify without court approval the time periods governing
interrogatories, inspection of documents and things, and admissions.n8

Further discussion of Rule 29 may be found in 4A MOORE'S FEDERAL PRACTICE, Chapter 29 (Matthew Bender).

[b] Protective Orders

On motion by a party or by the person from whom discovery is sought, and for good cause shown, the federal court in
which an action is pending or alternatively, on matters relating to a deposition, the court in the district where the
deposition is to be taken, may make an order that justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense.n9
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By order or by local rule, the court may alter the limits on the number of depositions and interrogatories, and may also
limit the length of depositions under Rule 30 and the number of requests under Rule 36. The frequency or extent of use
of the discovery methods otherwise permitted under the Federal Rules of Civil Procedure and by any local rule will also
be limited by the court if it determines that (1) the discovery sought is unreasonably cumulative or duplicative or is
obtainable from some other source that is more convenient, less burdensome, or less expensive; (2) the party seeking
discovery has had ample opportunity by discovery in the action to obtain the information sought; or (3) the burden or
expense of the proposed discovery outweighs its likely benefit, taking into account the needs of the case, the amount in
controversy, the parties' resources, the importance of the issues at stake in the litigation, and the importance of the
proposed discovery in resolving the issues.n10

Generally, under California law, protective orders may be issued under similar circumstances.n11

For further discussion of protective orders in federal courts, see 4 MOORE'S FEDERAL RACTICE, PP 26.67-26.79
(Matthew Bender).

[c] Sanctions for Discovery Abuses

Rule 37 of the Federal Rules of Civil Procedure states the sanctions applicable to various discovery abuses. The rule
allows for the assessment of expenses, including attorney's fees, incurred in obtaining an order compelling disclosure or
discovery against parties who fail to comply with disclosure or discovery requests.n12 In some instances, the court may
order that designated facts be taken as established for purposes of the action in accordance with the claim of the party
adversely affected by a discovery abuse.n13 Also, a court may make an order refusing to allow a disobedient party to
support or oppose designated claims or defenses, or prohibiting the party from introducing designated matters in
evidence.n14 The court may issue an order striking out pleadings or parts thereof, or staying further proceedings until
the order is obeyed, or dismissing the action or proceeding, or any part thereof, or rendering a judgment of default
against the disobedient party.n15 Finally, the court may in some instances issue an order treating as a contempt of court
the failure to obey any orders.n16

California law imposes sanctions similar to those imposed under federal law.n17 Unlike Rule 37, California's statute
listing possible sanctions does not denote particular sanctions for particular discovery misuses. Instead, the sanctions
applicable to misuse of a particular method of discovery are addressed in the statute covering that method of
discovery.n18

For detailed coverage of federal discovery sanctions, see 4A MOORE'S FEDERAL PRACTICE, Chapter 37 (Matthew
Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedurePretrial JudgmentsGeneral OverviewCriminal Law & ProcedureDiscovery & InspectionDiscovery
MisconductGeneral OverviewLegal EthicsSanctionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Fed. R. Civ. P., Rule 26(a)(5).

(n2)Footnote 2. See Code Civ. Proc. § 2019.010.

(n3)Footnote 3. See Code Civ. Proc. §§ 2019.010(f), 2034.210 et seq.

(n4)Footnote 4. See Fed. R. Civ. P., Rule 26(b)(4); see also discussion in §§ 7.10[2] (expert testimony
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disclosures), 7.22 [5] (discovery of expert witness information through depositions and interrogatories).

(n5)Footnote 5. Fed. R. Civ. P., Rule 29.

(n6)Footnote 6. Fed. R. Civ. P., Rule 29.

(n7)Footnote 7. Fed. R. Civ. P., Rule 29.

(n8)Footnote 8. See Code Civ. Proc. § 2016.030. See also further discussion in Ch. 41.

(n9)Footnote 9. Fed. R. Civ. P., Rule 26(c).

(n10)Footnote 10. Fed. R. Civ. P., Rule 26(b)(1).

(n11)Footnote 11. See Code Civ. Proc. §§ 2017.020(a) (protective order limiting scope of discovery), 2019.030
(protective order limiting frequency or extent of use of discovery methods). For further discussion of protective orders
limiting the scope of discovery, see Ch. 20. For further discussion of protective orders limiting the frequency or extent
of use of discovery methods, see Ch. 41.

(n12)Footnote 12. See Fed. R. Civ. P., Rule 37(a)(4); see also Halaco Engineering Co. v. Costle (9th Cir. 1988)
843 F.2d 376, 380 (court's inherent power to impose sanctions).

(n13)Footnote 13. See Fed. R. Civ. P., Rule 37(b)(2)(A).

(n14)Footnote 14. See Fed. R. Civ. P., Rule 37(b)(2)(B).

(n15)Footnote 15. See Fed. R. Civ. P., Rule 37(b)(2)(C).

(n16)Footnote 16. See Fed. R. Civ. P., Rule 37(b)(2)(D).

(n17)Footnote 17. See Code Civ. Proc. § 2023.030.

(n18)Footnote 18. See Code Civ. Proc. § 2023.030. For a general discussion of sanctions under California law, see
Ch. 42. For a discussion of the particular sanctions available under each method of discovery, see the chapter discussing
the discovery method in question (Chs. 50-65).
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§ 7.21 Depositions

[1] Depositions on Oral Examination

Any party may take the testimony of any person, including a party, by deposition on oral examination.n1Rule 30 of the
Federal Rules of Civil Procedure states a number of requirements for such depositions, including notice
requirements,n2 requirements for conducting examinations and making objections,n3 requirements for moving to
terminate or limit the examination,n4 and certification requirements.n5

A deposition on oral examination under Rule 30 is essentially the same as oral deposition under California Code of
Civil Procedure Section 2025.010 et seq.n6 However, there are a number of differences of which a practitioner
unfamiliar with the federal law must be aware. See 4A MOORE'S FEDERAL PRACTICE, Chapter 30 (Matthew
Bender), for a thorough discussion of Rule 30.

Other Federal Rules of Civil Procedure applicable to deposition on oral examination are Rule 28, regarding persons
before whom depositions may be taken, and Rule 32, stating the circumstances under which depositions may be used in
court proceedings. For discussions of these rules, see MOORE'S FEDERAL PRACTICE, Volume 4, Chapter 28, and
Volume 4A, Chapter 32 (Matthew Bender), respectively.

[2] Written Depositions

Any party may take the testimony of any person, including a party, by deposition on written questions.n7Federal Rules
of Civil Procedure, Rule 31 states the requirements for notice and the deadlines for service.

Generally, the federal law on written depositions is similar to California law. However, the time for service of redirect
and recross questions is shorter under the federal rule than under the California rule.n8

Another difference between the federal law and California law involves the question of whether a deponent may
preview questions for direct examination prior to the deposition. While the federal rule is silent on this issue, California
law explicitly states that the practice is proper.n9

Further discussion of Rule 31 may be found in 4A MOORE'S FEDERAL PRACTICE, Chapter 31 (Matthew Bender).

Other Federal Rules of Civil Procedure applicable to deposition on written questions are Rule 28, regarding persons
before whom depositions may be taken, and Rule 32, stating the circumstances under which depositions may be used in
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court proceedings. For discussions of these rules, see MOORE'S FEDERAL PRACTICE, Volume 4, Chapter 28, and
Volume 4A, Chapter 32 (Matthew Bender), respectively.

[3] Deposition of Nonparty

Both Federal Rules of Civil Procedure, Rule 30, concerning depositions on oral examination, and Rule 31, involving
depositions on written questions, allow for the deposition of nonparty witnesses.n10 This is the same as under
California law.n11

Rule 45 of the Federal Rules of Civil Procedure governs the issuance of subpoenas, including subpoenas for taking
depositions. A subpoena may command an individual to attend and give testimony, to produce and permit inspection
and copying of designated documents or tangible things, or to permit inspection of premises.n12 A person commanded
to produce and permit inspection and copying of designated documents or tangible things, or inspection of premises
need not appear in person unless commanded to appear for deposition.n13 A subpoena for attendance at a deposition
shall issue from the court for the district designated by the notice of deposition as the district in which the deposition is
to be taken.n14

A person commanded to produce and permit inspection and copying may serve written objection to inspection or
copying of any or all of the designated materials or of the premises. If objection is made, the subpoenaing party will not
be entitled to make the requested inspection or copying except pursuant to court order. However, the subpoenaing party
may, on notice to the person commanded to produce, move at any time for an order to compel the production. Any such
order must protect any person who is not a party or an officer of a party from significant expense resulting from the
inspection and copying commanded.n15 When information subject to a subpoena is withheld on a claim that it is
privileged or subject to protection as trial preparation materials, the claim must be made expressly and must be
supported by a description of the nature of the materials not produced sufficient to enable the demanding party to
contest the claim.n16

Generally, a person who is not a party or an officer of a party may not be required to travel to a place more than 100
miles from the place where that person resides, is employed, or transacts business in person.n17

In comparison, Code of Civil Procedure Section 2020.210 authorizes a deposition subpoena to be issued by the clerk or
by an attorney of record for any party.n18 The distance limitations also vary from the federal limitations.n19

Further discussion of Rule 45(d) may be found in 5A MOORE'S FEDERAL PRACTICE, P 45.07 (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsWritten DepositionsEvidenceDocumentary EvidenceWritingsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Fed. R. Civ. P., Rule 30(a)(1).

(n2)Footnote 2. Fed. R. Civ. P., Rule 30(b).

(n3)Footnote 3. Fed. R. Civ. P., Rule 30(c).

(n4)Footnote 4. Fed. R. Civ. P., Rule 30(d).

(n5)Footnote 5. Fed. R. Civ. P., Rule 30(f).
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(n6)Footnote 6. For further discussion of oral depositions in California, see Chs. 50, 51.

(n7)Footnote 7. Fed. R. Civ. P., Rule 31(a)(1).

(n8)Footnote 8. Compare Code Civ. Proc. § 2028.030(c), (d) (15 days) with Fed. R. Civ. P., Rule 31(a) (7 days).

(n9)Footnote 9. See Code Civ. Proc. § 2028.060(a). For further discussion of written depositions in California, see
Ch. 52.

(n10)Footnote 10. See Fed. R. Civ. P., Rules 30, 31.

(n11)Footnote 11. See Code Civ. Proc. §§ 2020.010(a), 2025.010, 2028.010.

(n12)Footnote 12. Fed. R. Civ. P., Rule 45(a)(1)(C).

(n13)Footnote 13. Fed. R. Civ. P., Rule 45(c)(2)(A).

(n14)Footnote 14. Fed. R. Civ. P., Rule 45(a)(2).

(n15)Footnote 15. Fed. R. Civ. P., Rule 45(c)(2)(B).

(n16)Footnote 16. Fed. R. Civ. P., Rule 45(d)(2).

(n17)Footnote 17. See Fed. R. Civ. P., Rule 45(c)(3)(A)(ii); see also Fed. R. Civ. P., Rule 45(c)(3)(B)(iii) (under
certain circumstances court may order nonparty to travel more than 100 miles to attend trial of subpoenaing party).

(n18)Footnote 18. See Code Civ. Proc. § 2020.210.

(n19)Footnote 19. See Code Civ. Proc. §§ 2020.010, 2025.250. For further discussion of deposition subpoenas in
California, see Ch. 53.
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§ 7.22 Other Discovery Methods

[1] Interrogatories

Any party may serve on any other party written interrogatories to be answered by the party served. Rule 33 of the
Federal Rules of Civil Procedure sets out the procedural requirements for interrogatories,n1 discusses how
interrogatories may be used,n2 and sets out a special rule for discovery of certain business records.n3

The federal law on interrogatories differs from California law in several ways. For example, California law states that
interrogatories may only be used at trial against the responding party,n4 whereas the federal rule merely states that the
answers may be used to the extent permitted by the rules of evidence.n5 Under the Federal Rules of Evidence, it appears
that answers to interrogatories may be admissible at trial against someone other than the declarant in certain
situations.n6

Further discussion of Rule 33 may be found in 4A MOORE'S FEDERAL PRACTICE, Chapter 33 (Matthew Bender).
For further discussion of the use of interrogatories in California, see Chapter 60.

[2] Inspection of Documents, Tangible Things, and Other Property

Any party may serve on any other party a request (1) to produce and permit the party making the request, or someone
acting on his or her behalf, to inspect and copy any designated documents, or to inspect and copy, test, or sample any
tangible things which constitute or contain matters within the scope of discovery and which are in the possession,
custody, or control of the party on whom the request is served; or (2) to permit entry on designated land or other
property in the possession or control of the party on whom the request is served for the purpose of inspection and
measuring, surveying, photographing, testing, or sampling the property or any designated object or operation therein,
within the scope of discovery.n7

Rule 34 of the Federal Rules of Civil Procedure sets out the procedure for seeking this type of discovery.n8 California
law, though somewhat more detailed, has similar procedural provisions.n9

Further discussion of Rule 33 may be found in 4A MOORE'S FEDERAL PRACTICE, Chapter 33 (Matthew Bender).

[3] Physical and Mental Examinations

Rule 35 of the Federal Rules of Civil Procedure provides that a party may discover another party's physical or mental
condition through an examination. This discovery method may only be used when a physical or mental condition is in
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controversy, and the party seeking discovery must show good cause for the examination.n10 Under Rule 35, the
examined party has a right to request a copy of the examination results.n11 However, if the examined party does make
such a request, he or she waives any privilege he or she would have in that action regarding the testimony of other
examiners as to additional examinations of the party for the same condition.n12

Generally, the California statute comports with the federal rule.n13 The federal rule, however, is less specific; for
example, unlike the California statute, it does not expressly describe who can perform mental examinations,n14 it does
not provide a deadline for scheduling examinations,n15 and it does not contain provisions for the recording of
examinations.n16

While the federal rule allows for examinations of persons in the custody or under the legal control of a party, it does not
explicitly allow for examinations of agents of parties.n17 California does allow for such examinations.n18

Further discussion of Rule 34 may be found in 4A MOORE'S FEDERAL PRACTICE, Chapter 35 (Matthew Bender).

[4] Requests for Admission

Rule 36 of the Federal Rules of Civil Procedure governs requests for admission, stating the scope and procedure for
requestsn19 and the evidentiary effect of admissions.n20

Requests for admissions may only be served by and on parties, and the admissions sought must relate to the pending
action.n21 Generally, a party served with a request must respond within 30 days or the matter at issue will be deemed
admitted.n22 The responding party may either admit or deny the matter at issue, but if a denial is made, it must meet
requirements stated in Rule 36(a). Any matter admitted under Rule 36 is conclusively established, but amendment or
withdrawal of admissions is permitted under certain circumstances.n23 Admissions made under Rule 36 may only be
used in the pending action.n24

The California admissions statute differs from the federal rule in several ways. Most notably, California limits the initial
number of admissions requests that may be served on a party as a matter of right,n25 while the federal law imposes no
such limit.n26 Also, the California statute requires responding parties to comply with formalities that are not required
under the federal rule.n27

Further discussion of Rule 36 may be found in 4A MOORE'S FEDERAL PRACTICE, Chapter 36 (Matthew Bender).

[5] Exchange of Expert Trial Witness Information

Facts known and opinions held by a party's trial experts are discoverable by adverse parties in actions governed by
federal discovery law. Rule 26(b)(4) of the Federal Rules of Civil Procedure states the circumstances under which this
type of discovery can take place. The rule distinguishes between discovery of experts whom a party expects to call at
trialn28 and discovery of experts whom a party does not expect to call at trial.n29 The rule is more restrictive regarding
discovery of the latter category.n30Rule 26(b)(4) also authorizes that fees and expenses be paid to experts under certain
conditions.n31

The analogous California statute, Code of Civil Procedure Section 2034.210 et seq., provides a detailed procedure for
the exchange of expert trial witness information.n32 Somewhat similar but more stringent procedures are required for
disclosure of expert testimony in federal actions by Federal Rules of Civil Procedure, Rule 26(a)(2).n33

Further discussion of Rule 26(b)(4) may be found in 4 MOORE'S FEDERAL RACTICE, P 26.66 (Matthew Bender).

[6] Perpetuation of Testimony Before Action and Pending Appeal
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Rule 27 of the Federal Rules of Civil Procedure authorizes the deposition of witnesses, before an action or pending
appeal, for the purpose of perpetuating their testimony for possible future use. A person may perpetuate the testimony of
himself or herself, as well as the testimony of another.n34

Regarding depositions before an action, Rule 27 requires a person seeking to perpetuate testimony to file a petition in
the district court.n35 The petitioner must then meet the notice and service requirements set forth in Rule 27(a)(2).n36 If
the court is satisfied that the perpetuation of the testimony may prevent a failure or delay of justice, it may order that
depositions be taken.n37

Depositions to perpetuate testimony may also be taken pending an appeal of a district court judgment. On a party's
motion, the court may order that such depositions be taken if it finds that the perpetuation of the testimony is proper to
avoid a failure or delay of justice.n38

California law also authorizes the use of depositions to perpetuate testimony before an actionn39 and pending an
appeal.n40 Unlike the federal rule, the California statute additionally provides that discovery may be obtained to
preserve evidence in addition to perpetuating testimony,n41 and that inspections of documents, things, and places, as
well as physical and mental examinations, may be used to perpetuate testimony or preserve evidence.n42

Further discussion of Rule 27 may be found in 4 MOORE'S FEDERAL PRACTICE, Chapter 27 (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsWithdrawalsCivil
ProcedureDiscoveryMethodsMental & Physical ExaminationsCivil ProcedureDiscoveryMethodsPerpetuation of
TestimonyEvidenceTestimonyGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Fed. R. Civ. P., Rule 33(a), (b).

(n2)Footnote 2. See Fed. R. Civ. P., Rule 33(c).

(n3)Footnote 3. See Fed. R. Civ. P. Rule 33(d); see also Fed. R. Civ. P., Rule 26(e)(2) (duty to supplement or
correct response to interrogatories to include later-acquired information).

(n4)Footnote 4. See Code Civ. Proc. § 2030.410.

(n5)Footnote 5. Fed. R. Civ. P., Rule 33(b).

(n6)Footnote 6. See Fed. Rules Evid., Rule 804(b)(5) (hearsay exception when declarant unavailable); see also 4A
MOORE'S FEDERAL PRACTICE, P 33.29 (Matthew Bender).

(n7)Footnote 7. Fed. R. Civ. P., Rule 34(a). See § 7.10 for a discussion of the scope of federal discovery; see also
Fed. R. Civ. P., Rule 26(e)(2) (duty to supplement or correct response to requests for production to include
later-acquired information).

(n8)Footnote 8. See Fed. R. Civ. P., Rule 34(b).

(n9)Footnote 9. Compare Code Civ. Proc. §§ 2031.020, 2031.030 with Fed. R. Civ. P., Rule 34(b). For further
discussion of inspection in California, see Ch. 61.
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(n10)Footnote 10. Fed. R. Civ. P., Rule 35(a).

(n11)Footnote 11. Fed. R. Civ. P., Rule 35(b)(1).

(n12)Footnote 12. See Fed. R. Civ. P., Rule 35(b)(2).

(n13)Footnote 13. Compare Code Civ. Proc. §§ 2032.610 and 2032.630 with Fed. R. Civ. P., Rule 35.

(n14)Footnote 14. Compare Fed. R. Civ. P., Rule 35, with Code Civ. Proc. § 2032.020(b), (c).

(n15)Footnote 15. Compare Fed. R. Civ. P., Rule 35, with Code Civ. Proc. § 2032.220(d).

(n16)Footnote 16. Compare Fed. R. Civ. P., Rule 35, with Code Civ. Proc. §§ 2032.510 and 2032.530.

(n17)Footnote 17. See Fed. R. Civ. P., Rule 35(a).

(n18)Footnote 18. Code Civ. Proc. § 2032.020(a). For further discussion of examinations in California, see Ch.
62.

(n19)Footnote 19. See Fed. R. Civ. P., Rule 36(a).

(n20)Footnote 20. See Fed. R. Civ. P., Rule 36(b).

(n21)Footnote 21. Fed. R. Civ. P., Rule 36(a).

(n22)Footnote 22. Fed. R. Civ. P., Rule 36(a).

(n23)Footnote 23. See Fed. R. Civ. P., Rule 36(b); see also Fed. R. Civ. P., Rule 26(e)(2) (duty to supplement or
correct response to requests for admissions to include later-acquired information).

(n24)Footnote 24. Fed. R. Civ. P., Rule 36(b).

(n25)Footnote 25. See Code Civ. Proc. § 2033.030 (limiting requests for admission to ''35 matters that do not relate
to the genuineness of documents'' unless a declaration for additional discovery is served with the requests).

(n26)Footnote 26. See Fed. R. Civ. P., Rule 36.

(n27)Footnote 27. See Code Civ. Proc. §§ 2033.210 (requiring sequencing and numbering of responses), 2033.240
(requiring party to sign response under oath), 2033.250 (requiring responding party to serve copies of response on all
appearing parties).

(n28)Footnote 28. See Fed. R. Civ. P., Rule 26(b)(4)(A).

(n29)Footnote 29. Fed. R. Civ. P., Rule 26(b)(4)(B).

(n30)Footnote 30. See Fed. R. Civ. P., Rule 26(b)(4).

(n31)Footnote 31. Fed. R. Civ. P., Rule 26(b)(4)(C).

(n32)Footnote 32. See Ch. 64.

(n33)Footnote 33. See § 7.10[2].

(n34)Footnote 34. Fed. R. Civ. Proc., Rule 27(a)(1).
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(n35)Footnote 35. Fed. R. Civ. Proc., Rule 27(a)(1).

(n36)Footnote 36. Fed. R. Civ. Proc., Rule 27(a)(2).

(n37)Footnote 37. Fed. R. Civ. Proc., Rule 27(a)(3).

(n38)Footnote 38. Fed. R. Civ. P., Rule 27(b).

(n39)Footnote 39. Code Civ. Proc. § 2035.010 et seq.

(n40)Footnote 40. Code Civ. Proc. § 2036.010 et seq.

(n41)Footnote 41. Code Civ. Proc. §§ 2035.010, 2036.010.

(n42)Footnote 42. Code Civ. Proc. §§ 2035.020, 2036.020.

Page 260
1-7 California Deposition and Discovery Practice § 7.22



108 of 154 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION I CIVIL DISCOVERY IN GENERAL
CHAPTER 8 General Procedures for Discovery Motions and Shortening or Extending Time

1-8 California Deposition and Discovery Practice 8.syn

§ 8.syn Synopsis to Chapter 8: General Procedures for Discovery Motions and Shortening or Extending Time

§ 8.01 Motion Practice Generally

§ 8.02 Types of Motions

§ 8.03 Orders to Show Cause

§ 8.04 When Written Notice Required

[1] In General

[2] Where Sanctions Are Requested

§ 8.05 Preparing and Filing Noticed Motions

[1] Form and Content of Papers

[a] Notice of Motion and Motion

[b] Memoranda

[c] Affidavits or Declarations and Exhibits

[d] Request for Judicial Notice

[e] Proposed Order

[f] Other Papers Relevant to Motion

[g] Recycled Paper Required

[h] Required Binding at Top of Papers

[2] Time for Service and Filing

[3] Order Shortening Time for Service of Notice
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[4] Assembly and Distribution of Copies

[5] Filing Fee

[6] Manner of Service

[a] Manners Generally

[b] Service on Party or Attorney

[c] Service on Nonresident, Nonrepresented Party Who Has Appeared

[d] Service Not Required if Party Has Not Appeared or Is in Default

[7] Proof of Service

[8] List of Parties and Addresses

§ 8.06 Opposition to Motions

[1] Format of Papers

[2] Service and Filing

§ 8.07 Reply Papers

[1] Format of Papers

[2] Service and Filing

§ 8.07A Service of Papers by Fax

§ 8.08 Hearing on Motion

[1] Time of Hearing

[2] Notice of Nonappearance

[3] Evidence Considered at Hearing

[a] Memoranda

[b] Declarations or Affidavits

[c] Oral Testimony

[d] Judicially Noticed Evidence

[4] Telephone Appearance by Counsel
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[5] Tentative Rulings

§ 8.09 Order Granting or Denying Motion

[1] Ruling at Hearing

[a] Preparation of Proposed Order

[b] Specific Findings Generally Not Required

[c] Specific Findings Recommended Where Sanctions Awarded

[2] Matter Taken Under Submission

§ 8.10 Notice of Order

§ 8.11 Ex Parte Motion or Application for Order

[1] When Allowed

[2] Form, Content, and Service of Application or Motion

[3] Notice and Declaration Regarding Notice

[4] Presenting Application or Motion

§§ 8.12-8.19 [Reserved]

§ 8.20 ''Motion to Reconsider'' and ''Renewed Motion'' Distinguished

§ 8.21 Availability and Showing

§ 8.22 Procedures

§ 8.23 Ruling on Motion

§§ 8.24-8.29 [Reserved]

§ 8.30 Extension of Time if Discovery Request Served by Mail, Express Mail, Overnight Delivery, or Fax

§§ 8.31-8.34 [Reserved]

§ 8.35 Rules for Electronic Filing

§ 8.36 Rules for Electronic Service

§§ 8.37-8.39 [Reserved]

§ 8.40 Procedural Guide for Party Making Noticed Motion

[1] Prepare Documents

[2] Service and Filing
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[3] Reply Papers

[4] Hearing and Order

[5] Notice of Court's Order

§ 8.41 Procedural Guide for Party Opposing Noticed Motion

[1] Review of Motion and Preparation of Papers

[2] Service and Filing

[3] Hearing and Order

[4] Notice of Court's Order

§ 8.42 Procedural Guide for Party Making Ex Parte Motion or Application for Order

[1] Notice to Adverse Party

[2] Prepare Documents

[3] Filing and Service

[4] Proof of Service

§§ 8.43-8.49 [Reserved]

§ 8.50 Proceedings for Notice of Motion and Motion

[1] Notice of Motion and Motion

[a] Form

[b] Comments

[i] Use of Form

[ii] Caption

[iii] Body

[iv] Hearing Date and Time

[v] Order Shortening Time

[vi] Supporting Papers

[vii] Service and Proof of Service

Page 264
1-8 California Deposition and Discovery Practice 8.syn



[2] Proof of Service

[a] Form

[b] Comments

[i] Use of Form

[ii] Contents

[3] Declaration Supporting Motion

[a] Form

[b] Comments

[i] Use of Form

[4] Written Statement of Oral Evidence to Be Introduced at Hearing on Motion

[a] Form

[b] Comments

[5] Request for Judicial Notice

[a] Form

[b] Comments

[6] Order After Hearing

[a] Form

[b] Comments

[7] Notice of Order

[a] Form

[b] Comments

§ 8.51 Proceedings on Ex Parte Application for Order

[1] Ex Parte Application, Declaration in Support of, and Order Shortening Time

[a] Form

[b] Comments
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[i] Use of Form

[ii] Supporting Papers

[2] Ex Parte Application, Declaration in Support of, and Order Extending Time

[a] Form

[b] Comments

[i] Use of Form

[ii] Judge to Whom Application Made

[iii] Previous Extensions

[iv] Length of Extension

[v] Extension by Stipulation

[vi] Filing and Service

§ 8.52 Proceedings by Plaintiff for Leave to Initiate Discovery Early

[1] Notice of Motion and Motion, Points and Authorities, and Supporting Declaration for Order to Grant Plaintiff
Leave to Initiate Discovery Early

[a] Form

[b] Comments

§ 8.53 CHART: Provisions Authorizing Orders to Shorten or Extend Time

Page 266
1-8 California Deposition and Discovery Practice 8.syn



109 of 154 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION I CIVIL DISCOVERY IN GENERAL
CHAPTER 8 General Procedures for Discovery Motions and Shortening or Extending Time

1-8 California Deposition and Discovery Practice Scope

Scope

SCOPE

This chapter discusses general procedures relating to making or opposing any discovery motion, hearings on motions,
the entry of orders, and orders shortening or extending time. Part A discusses original motions and orders, including
methods of service. Part B discusses renewed motions and motions for reconsideration. Part C discusses extensions of
time for responding to a discovery request or doing any act when the discovery request has been served by mail, express
mail, overnight delivery, or facsimile. Part D contains procedural guides for use in making or opposing noticed motions
or ex parte applications. Part E contains sample forms for noticed motions for an order, as well as forms of ex parte
application for an order shortening or extending time and a form of notice of motion and accompanying papers for an
order granting a plaintiff leave to initiate discovery methods early. It also contains a chart illustrating the sections that
authorize orders shortening or extending time.

For procedures governing specific discovery motions and accompanying forms of motion, see Chapters 40- 65
pertaining to the methods of discovery authorized by the Civil Discovery Act. For discussion of the use of technology in
conducting discovery, including the service and presentation of motions, see Chapter 41.
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§ 8.01 Motion Practice Generally

Many of the proceedings relating to deposition and discovery are based on motion practice. A motion is an application
to the court for an order, while an order is a direction of a court or judge, made or entered in writing, and not included in
a judgment.n1 Most motions for discovery will be made on notice to the other party or parties. However, some motions
may be made without notice, or ex parte. Both noticed motions and ex parte motions are discussed in this chapter, and
procedural guides and forms for both are included.

Motions are not independent rights or remedies, but imply a pendency of suits between the parties and are confined to
matters collateral, or incidental, to the main objects of the actions.n2 Accordingly, except as provided in Code of Civil
Procedure Section 166 (granting judges certain powers to be exercised in chambers), motions must be made in the court
in which the action is pending.n3 While motions may be made throughout the pendency of an action,n4 as a practical
matter, most motions relating to depositions and discovery will be made before trial.n5

Statutes and statewide rules of court, as discussed in this chapter, now generally govern discovery motion practice to the
exclusion of local trial court rules. With respect to certain fields of practice, including discovery, motions, and the form
and format of papers, the Judicial Council has preempted local rules in favor of statewide rules. Any local rules
attempting to govern these fields are null and void as of July 1, 2000, unless otherwise permitted or required by statute
or Judicial Council rule.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsTime LimitationsGeneral OverviewCivil ProcedurePleading &
PracticePleadingsTime LimitationsComputationCivil ProcedurePleading & PracticePleadingsTime
LimitationsExtensionsGovernmentsCourtsRule Application & Interpretation

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1003.

(n2)Footnote 2. People v. Burks (1961) 189 Cal. App. 2d 313, 317, 11 Cal. Rptr. 200 , cert. denied, 368 U.S.
898, 82 S. Ct. 176, 7 L. Ed. 2d 94 (1961) .

(n3)Footnote 3. Code Civ. Proc. § 1004.
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(n4)Footnote 4. See Code Civ. Proc. § 1049.

(n5)Footnote 5. See Code Civ. Proc. § 2024.010 et seq. (latest time party may complete discovery proceedings or
have discovery motion heard); see also Ch. 3.

(n6)Footnote 6. See Cal. Rules of Ct., Rule 3.20(a) (preempting the fields of pleadings, demurrers, ex parte
applications, motions, discovery, provisional remedies, and form and format of papers); but see Cal. Rules of Ct., Rule
3.20(b) (specifying exceptions such as local rules adopted under the Trial Court Delay Reduction Act).
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§ 8.02 Types of Motions

All motions are either oral or written and made in one of the following manners:

1. By making the motion orally in open court during a hearing or trial or in the judge's chambers in the
presence of opposing counsel. Examples of oral motions are a motion to strike testimony, or a motion for
nonsuit;n1

2. By presenting an ex parte motion or application and order to a judge or commissioner in chambers,
followed, if the order is signed, by the filing and service of the motion and order;n2 For further
discussion and forms relating to ex parte motions, see §§ 8.11 and 8.51;

3. By filing a written motion, application, or petition to the court, followed by serving and filing a notice
of hearing, if the court requires a hearing; or

4. By serving and filing a notice of motion and motion with its supporting papers, followed by a hearing
on the motion and the ruling of the judge granting or denying the motion. For further discussion and
forms relating to a notice of motion and motion, see §§ 8.05 and 8.50.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsGeneral OverviewCivil ProcedureJudicial OfficersJudgesGeneral
OverviewCivil ProcedurePretrial JudgmentsNonsuitsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 581c (nonsuit).

(n2)Footnote 2. See Code Civ. Proc. §§ 166(a)(1), 259(a).
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§ 8.03 Orders to Show Cause

An order to show cause is made by the court or judge on ex parte application and is in the nature of a citation to the
party to appear at a stated time and place to show cause why the relief requested should not be granted.n1 Orders to
show cause are available in discovery proceedings, for example, to require the attendance of a person to show cause
why he or she should not be held in contempt of court for a misuse of discovery procedures.n2 The order to show cause
is also used to secure an order against a party who has not yet appeared in an action or proceeding,n3 although
jurisdiction over the party has already been obtained by service of summons or will be obtained by service concurrently
with the service of the order to show cause.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeGeneral OverviewCivil ProcedurePleading & PracticeMotion PracticeTime
LimitationsCivil ProcedureSanctionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Green v. Gordon (1952) 39 Cal. 2d 230, 232, 246 P.2d 38 .

(n2)Footnote 2. See Code Civ. Proc. § 2023.030(e) (contempt sanction). See discussion in Ch. 42.

(n3)Footnote 3. See Code Civ. Proc. §§ 1010, 1014.
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§ 8.04 When Written Notice Required

[1] In General

The term ''noticed motion'' is used to describe a motion made on written notice to the adverse part of a hearing on the
motion. The majority of motions made other than during trial are noticed motions. There is no express statutory
provision generally requiring that notice of all motions be given. While some statutes do require that a particular motion
be made on notice,n1 others are either silent on the pointn2 or expressly state that the motion may be made with or
without notice.n3 If the governing statute does not indicate whether the particular motion must be made on notice, it is
left to the court to decide whether or not written notice to the adverse party is required.n4 The general rule is that a
notice of motion must be given whenever the order sought will affect the rights of the adverse party.n5

Note, however, that amendments to the California Rules of Court appear to expand the notice requirements discussed
above, in order to set statewide standards for the form and format of all motions subject to the Law and Motion rulesn6
of the California Rules of Court. Any motion subject to the Law and Motion rules must include (1) a notice of hearing
on the motion (i.e., notice of motion), (2) the motion itself, and (3) a supporting memorandum.n7 It is clear that civil
discovery motions are generally subject to the Law and Motion rules, and must thus conform to these requirements, in
that the Law and Motion rules apply generally to civil law and motion proceedings as defined in California Rules of
Court Rule 3.1103(a),n8 and California Rules of Court Rule 3.1103(a), in turn, defines a law and motion proceeding to
include any ''application before trial for an order.''n9

[2] Where Sanctions Are Requested

Sanctions for the misuse of any discovery process may only be imposed after notice to any affected party, person, or
attorney, and after opportunity for a hearing.n10 Thus, if a particular code section authorizes the imposition of sanctions
in connection with a motion,n11 the noticed motion procedure will have to be used if the sanctions are being sought.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil ProcedurePleading & PracticeMotion
PracticeSupporting MemorandaCivil ProcedurePleading & PracticePleadingsGeneral
OverviewGovernmentsCourtsRule Application & Interpretation

FOOTNOTES:
(n1)Footnote 1. See, e.g., Code Civ. Proc. § 2025.480 (motion to compel deponent to answer question or produce
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writing).

(n2)Footnote 2. See, e.g., Code Civ. Proc. § 2019.020 (motion to establish sequence and timing of discovery).

(n3)Footnote 3. See Code Civ. Proc. § 2025.210(b) (motion by plaintiff to serve deposition notice early).

(n4)Footnote 4. See Arata v. Tellurium G. & S. M. Co. (1884) 65 Cal. 340, 342, 4 P. 195 .

(n5)Footnote 5. McDonald v. Severy (1936) 6 Cal. 2d 629, 631, 59 P.2d 98 .

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1100 et seq.

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1112(a).

(n8)Footnote 8. Cal. Rules of Ct., Rule 3.1100.

(n9)Footnote 9. Cal. Rules of Ct., Rule 3.1103(a) (excepting only proceedings arising under certain special civil
causes, e.g., causes under the Probate or Family Law Codes, etc.

(n10)Footnote 10. Code Civ. Proc. § 2023.030; see discussion in Ch. 42.

(n11)Footnote 11. See, e.g., Code Civ. Proc. §§ 2025.420(d) (monetary sanctions authorized in relation to motion
for protective order on oral deposition), 2025.480(g) (sanctions for disobedience of order compelling answers or
production at oral deposition).
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§ 8.05 Preparing and Filing Noticed Motions

[1] Form and Content of Papers

[a] Notice of Motion and Motion

The papers submitted with a motion must include:n1

A notice of hearing on the motion (i.e., notice of motion); and

The motion itself;

A supporting memorandum (see 8.05[1][b]).

Other papers may be filed in support of a motion, including declarations, exhibits, appendices, and other documents or
pleadings.n2

These papers may be filed separately. They may also be combined in one or more documents if the party filing
combined papers specifies, in the caption of the combined papers, each item that is included.n3 To the extent
practicable, all supporting declarations must be attached to the notice of motion; the same is true for any supporting
memorandum that is not already combined with the notice of motion and motion.n4

The first page of each separate or combined paper must specifiy the following, immediately below the case number:n5

The date, time, and location, if ascertainable, of the scheduled hearing and the name of the hearing
judge, if ascertainable;

The nature or title of any attached document other than an exhibit, each item in a combined
document, or both (if items are both combined and attached);

The date of filing of the action; and

The trial date, if set.

If an appearance in the proceeding by telephone is permitted, a party who wishes to appear in this manner must place
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the phrase ''Telephone Appearance'' below the title of his or her moving or opposing papers.n6

The motion itself must:n7

Identify the party or parties bringing the motion;

Name the parties to whom it is addressed; and

Briefly state the basis for the motion and the relief sought.

If the motion challenges a pleading, state the specific portion challenged.

A motion relating to the management of class actions must also comply with any additional requirements of the rules of
court relating to class actions.n7.1

A notice of motion must include in the opening paragraph the nature of the order being sought and grounds for its
issuance.n8 Note that since this requirement is identical to one of the elements to be included in the motion itself, it is
anticipated that most if not all motions will be combined with the notice of motion, with a combined title, for example,
of ''Notice of Motion and Motion.''

[b] Memoranda

In addition, a party filing a notice of motion, except for a new trial when the memorandum may be filed and served
later,n9 must serve and file with it a memorandum to be relied on. The court may construe the absence of the
memorandum as an admission that the motion is not meritorious and a cause for its denial.n10

A memorandum must contain a statement of facts, a concise statement of the law, evidence, arguments relied on, and a
discussion of the statutes, cases and textbooks cited in support of the position advanced.n11 Any case citations must
include the official report volume and page number, and the year of decision. The court may not require any other form
of citation.n12n13 If, however, any authority is cited other than California cases, statutes, constitutional provisions, or
state or local rules, a copy of the authority must be lodged with the papers that cite the authority and tabbed as required
by California Rules of Court, Rule 3.1110(f), discussed in § 8.05[1][c].n14

An opening or responding memorandum generally must not exceed 15 pages, while a reply memorandum must not
exceed 10 pages. These page limits do not include exhibits, declarations, attachments, the table of contents or table of
authorities, if any, or the proof of service.n15 A memorandum exceeding applicable page limits is filed, but is
considered in the same manner as a late filed paper.n16

A party may apply to the court ex parte but with written notice of the application to the other parties, at least 24 hours
before the memorandum is due, for permission to file a longer memorandum. This application must state reasons why
the argument cannot be made within the stated limit.n17

If a memorandum exceeds 10 pages, it must include a table of contents and table of authorities. If it exceeds 15 pages
(for example, when a party has obtained leave to file a memorandum longer than 15 pages), it must include an opening
summary of argument.n18

When a memorandum includes a table of contents and a table of authorities, the following pagination is required: the
caption page or pages is not numbered, the tables are numbered consecutively using lower-case Roman numerals
starting on the first page of the tables, and the text of the memorandum is numbered consecutively using Arabic
numerals starting on the first page of the text.n19
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A supporting memorandum, if not combined with the notice of motion and motion in a single document, must be
attached to them to the extent practicable.n20

For a discussion of and a form for drafting memoranda, and illustrative memoranda relating to discovery, see
respectively California Points and Authorities Ch. 1, Writing Legal Memoranda and Briefs and Ch. 80, Discovery:
Scope, Regulation, and Timing (Matthew Bender).

[c] Affidavits or Declarations and Exhibits

A notice of motion may be supported by affidavitsn21 or declarations under penalty of perjury.n22 For further
discussion relating to the sufficiency of an affidavit or declaration, see § 8.08[3][b]. For a form of declaration in
support of a motion, see § 8.50[3].

To the extent practicable, all supporting declarations must be attached to the notice of motion.n23 Each exhibit
accompanying one or more of the motion papers must be separated by a hard 8 1/2 x 11'' sheet with hard paper or plastic
tabs extending below the bottom of the page, bearing the exhibit designation. An index to exhibits must be provided.
Pages from a single deposition and associated exhibits must be designated as a single exhibit.n24 Exhibits written in a
foreign language must be accompanied by an English translation, certified under oath by a qualified interpreter.n25

All references to exhibits or declarations in supporting or opposing papers must reference the number or letter of the
exhibit (or title of the declaration), the specific page, and, if applicable, the specific paragraph or line number.n26

[d] Request for Judicial Notice

Any request for judicial notice must be made in a separate document listing the specific items for which notice is
requested and must comply with California Rules of Court, Rule 3.1306(c).n27 For a form of request for judicial notice,
with comments discussing California Rules of Court, Rule 3.1306(c), see § 8.50[5].

[e] Proposed Order

If a proposed order (or judgment) is submitted, it must be lodged and served with the moving papers, but must not be
attached to them.n28 For a form of proposed order, see § 8.50[6].

[f] Other Papers Relevant to Motion

The following discovery-related papers are ordinarily not filed with the court. Whether offered separately or as
attachments to other documents, they may only be filed if offered as relevant to the determination of an issue in a law
and motion proceeding or other hearing, or are ordered filed for good cause:n29

1. Subpoena;

2. Subpoena duces tecum;

3. Deposition notice and response;

4. Notice to consumer or employee, and objection;

5. Notice of intention to record testimony by audio or video technology;

6. Notice of intention to take an oral deposition by telephone, videoconference, or other remote
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electronic means;

7. Agreement to set or extend time for deposition, agreement to extend time for response to discovery
requests, and notice of these agreements;

8. Interrogatories, and responses or objections to interrogatories;

9. Demand for production or inspection of documents, things, and places, and responses or objections to
demand;

10. Request for admissions, and responses or objections to request;

11. Agreement for physical and mental examinations;

12. Demand for delivery of medical reports, and response;

13. Demand for exchange of expert witnesses;

14. Demand for production of discoverable reports and writings of expert witnesses;

15. List of expert witnesses whose opinion a party intends to offer in evidence at trial and declaration;

16. Statement that a party does not presently intend to offer the testimony of any expert witness;

17. Declaration for additional discovery;

18. Stipulation to enlarge the scope of number of discovery requests from that specified by statute, and
notice of the stipulation;

19. Demand for bill of particulars or an accounting, and response.

If any such papers are not filed, the party who served one of the papers generally must retain the original, and any
original response, with the original proof of service affixed, until six months after disposition of the cause.n30

[g] Recycled Paper Required

The California Rules of Court require the use of recycled paper for originals and copies of papers that are served on
parties and filed in California courts.n31 Whenever the use of recycled paper is required, the attorney, party, or other
person filing or serving a document certifies, by the act of filing or service, that the document was produced on paper
purchased as recycled.n32

[h] Required Binding at Top of Papers

All pages of each document and exhibit must be attached together at the top by a method that permits pages to be easily
turned and the entire content of each page to be read.n33

[2] Time for Service and Filing

Unless otherwise ordered by the court, a written notice of motion must be served and filed at least 16 court days before
the hearing.n34 The moving and supporting papers served must be a copy of the papers filed or to be filed with the
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court. If the notice is served by mail, the notice period is increased by five calendar days if the place of mailing and
address are within California, 10 calendar days if either the place of mailing or address is outside of California but
within the United States, and 20 calendar days if either the place of mailing or address is outside the United States.n35
The provisions of Code of Civil Procedure Section 1013(a), extending the time within which a right may be exercised
or an act may be done, do not apply to a notice of motion governed by Code of Civil Procedure Section 1005.n36
However, the court may prescribe a shorter time.n37

California Rules of Court, Rule 3.1300(c) provides that proof of service of the moving papers must be filed no later
than five court days before the time appointed for the hearing.n38 Therefore, it is suggested that the notice of motion be
served before filing and that the proof of service be filed with the moving papers.n39 It is also recommended that a
proof of service be attached to each document being filed.n40 Local court rules or local practice, however, may specify
whether proof of service of moving papers is required before or after the filing of a notice of motion, and counsel should
consult applicable local rules or practice before proceeding.

No paper may be rejected for filing on the ground that it was untimely submitted for filing. If the court, in its discretion,
refuses to consider a late filed paper, the minutes or order must so indicate.n41

A paper submitted before the close of the clerk's office to the public on the day the paper is due is deemed timely
filed.n42

[3] Order Shortening Time for Service of Notice

Notwithstanding the time limitations for service and filing of written notices of motion discussed in 8.05[2], the court
may prescribe shorter times for filing and service of papers, either on its own motion or on application for an order
shortening time supported by a declaration showing good cause.n43 If counsel wishes to obtain an order shortening time
for service of notice of a motion, this order is usually sought by ex parte motion or application. For further discussion, a
procedural guide, and forms relating to ex parte orders, see §§ 8.11, 8.42, and 8.51, respectively.

The order shortening time is usually endorsed at the end of the original notice of motion, and a copy is then served with
a copy of the notice of motion. For a sample of an order shortening time endorsed at the end of a notice of motion, see §
8.50[1][a].

[4] Assembly and Distribution of Copies

Generally, the original motion papers, to be filed with the court clerk,n44 include the following elements:

Notice of motion and motion;

Supporting memorandum;

Declarations, exhibits, appendices, or other supporting documents or pleadings;

Order shortening time, if appropriate; andn45

Original proof of service of all the foregoing.

The notice of motion and motion are almost always combined in a single document, and may also be combined in a
single document with the supporting memorandum.n46 To the extent practicable, all declarations must be attached to
the notice of motion and motion; the same is true of any supporting memorandum that is not already combined with the
motion.n47 Other supporting papers, such as exhibits, appendices, and proof of service are also usually attached with
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the other papers in a single packet whenever it is practicable to do so. Documents bound together must be consecutively
paginated.n48

Copies of the motion packet are prepared for service on the attorney of record for each party to be served, or on the
party if he or she has no attorney of record.n49 It may also be recommended or required to serve a copy of the packet
directly on a party or deponent even if he or she has an attorney of record.n50 If a deponent is a nonparty, it is suggested
that notices of motion to compel answers or production be served directly on the deponent in case subsequent
proceedings for sanctions or contempt become necessary.

One office copy of the packet is also retained.

[5] Filing Fee

A uniform statutory filing fee is charged for filing a motion, application, or other paper requiring a hearing subsequent
to the first paper.n51 Papers for which this fee is charged include discovery motions under Code of Civil Procedure
Section 2016.010 et seq.n52

[6] Manner of Service

[a] Manners Generally

Notices and other papers may be served on the party or attorney in the manner prescribed in Code of Civil Procedure
Section 1010 et seq. when not otherwise provided by the Code of Civil Procedure.n53 The manners of service provided
include the following:

1. Personal service;n54

2. Substituted service on an absent attorney;n55

3. Substituted service and service by mail on a party;n56

4. Service by mail;n57

5. Service by telegraph of writs, orders, or other papers requiring service;n58 and

6. Service on a person in a foreign country pursuant to the ''Convention on the Service Abroad of Judicial
and Extrajudicial Documents in Civil and Commercial Matters.''n59

Papers served by mail must either bear a notation of the date and place of mailing or be accompanied by an unsigned
copy of the affidavit or declaration, or a certificate of mailing. However, this requirement is directory only.n60

For further discussion of service, see California Forms of Pleading and Practice, Ch. 518, Service of Summons and
Papers (Matthew Bender).

[b] Service on Party or Attorney

If a party has an attorney in the action or proceeding, notices and papers must be served on the attorney instead of on the
party, except for service of subpoenas, writs, and other process issued in the suit, and of papers to bring the party into
contempt.n61

If the party's sole attorney is removed or suspended from practice, the party has no attorney within the meaning of the
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foregoing provisions.n62

If the party's sole attorney has no known office in this state, notices and papers may be served by leaving a copy of them
with the court clerk, unless the attorney has filed in the cause an address at which notices and papers may be served on
him or her, in which event the papers may be served at that address.n63

[c] Service on Nonresident, Nonrepresented Party Who Has Appeared

If the party to be served resides outside California and has no attorney in the action or proceeding, service may be made
on the court clerk, or judge if there is no clerk for the party.

[d] Service Not Required if Party Has Not Appeared or Is in Default

A notice of motion need not be served on any party whose default has been duly entered or who has not appeared in the
action or proceeding.n64

[7] Proof of Service

Proof of service by mail may be made by a nonattorney,n65 by an attorney,n66 and by a clerk of a court of
record.n67Code of Civil Procedure Sections 1010-1020 do not provide for proof of personal service by hand delivery,
or substituted service, although these types of service are authorized by Code of Civil Procedure Section 1011.
However, the practice has been to prove service by affidavit,n68 or declaration under penalty of perjuryn69 of the
person making the service, or by the written acknowledgment of the person served. When service is personally made by
an attorney of record, proof of service is usually made by the certificate of the attorney.n70

A common method of service of a notice of motion in deposition and discovery matters is by mailing a copy of the
papers. This is usually done by a member of counsel's staff. If this is the case, proof of service may be made by an
affidavit or declaration under penalty of perjury that sets forth the exact title of the document served and filed in the
cause. It must also show the name and residence or business address of the person making the service, that he or she is a
resident of or employed in the county where the mailing occurred, that he or she is over the age of 18 years and not a
party to the action, the date and place of deposit in the mail, the name and address of the person served as shown on the
envelope, and that the envelope was sealed and deposited in the mail with postage thereon fully prepaid.n71 See §
8.50[2] for a form of proof of personal service or service by mail.

Failure to comply with the provisions of Code of Civil Procedure Section 1013a deprives the court of jurisdiction. For
example, a proof of service was held defective in a case in which the first affidavit did not state the address to which
papers had been mailed and the second affidavit, prepared 11 months after mailing, did not explain how affiant was able
to recollect the address.n72 However, where opposing counsel has ''actual notice'' of a motion despite a defect in
service, the court may deem the moving party to be in ''substantial compliance'' and proceed to entertain the motion.n73

[8] List of Parties and Addresses

If more than two parties have appeared in a case and are represented by different counsel, the plaintiff or petitioner
named first in the complaint or petition must (1) maintain a current list of the parties and their addresses for service of
notice on each party, and (2) furnish a copy of the list on request to any party or the court.n74

Each party must (1) furnish the first-named plaintiff or petitioner with its current address for service of notice when it
first appears in the action; (2) furnish the first-named plaintiff or petitioner with any changes in its address for service of
notice; and (3) if it serves an order, notice, or pleading on a party who has not yet appeared in the action, serve a copy of
the list required under California Rules of Court, Rule 3.254(a) at the same time as the order, notice, or pleading is
served.n75 Additionally, a party or attorney whose address changes while an action is pending must serve on all parties
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and file a written notice of the change of address.n76

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeGeneral OverviewCivil ProcedurePleading & PracticeMotion PracticeGeneral
OverviewCivil ProcedurePleading & PracticeMotion PracticeSupporting MemorandaCivil ProcedurePleading &
PracticePleadingsTime LimitationsGeneral OverviewCivil ProcedurePleading & PracticePleadingsTime
LimitationsExtensions

FOOTNOTES:
(n1)Footnote 1. Cal. Rules of Ct., Rule 3.1112(a).

(n2)Footnote 2. Cal. Rules of Ct., Rule 3.1112(b).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1112(c).

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.1113(j).

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1110(b). See also Cal. Rules of Ct., Rule 3.1112(d).

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.670(g). (party must notify court and all other parties at least two days
before hearing, conference, or proceeding, if he or she later choses to appear in person rather than by telephone).

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1112(d).

(n8)Footnote 7.1. Cal. Rules of Ct., Rule 3.1112(e); see Cal. Rules of Ct., Div. 7 (Civil Case Management), Ch. 6
(Management of Class Actions), Rules 3.760-3.771.

(n9)Footnote 8. Cal. Rules of Ct., Rule 3.1110(a).

(n10)Footnote 9. See Cal. Rules of Ct., Rule 3.1600.

(n11)Footnote 10. Cal. Rules of Ct., Rules 3.1113(a).

(n12)Footnote 11. Cal. Rules of Ct., Rule 3.1113(b).

(n13)Footnote 12. Cal. Rules of Ct., Rule 3.1113(c); see Cal. Rules of Ct., Rule 1.200 (format of citations).

(n14)Footnote 13. [Reserved].

(n15)Footnote 14. Cal. Rules of Ct., Rule 3.1113(i).

(n16)Footnote 15. Cal. Rules of Ct., Rule 3.1113(d) (also permitting opening or responding memorandum of up to
20 pages in a summary judgment or summary adjudication proceeding).

(n17)Footnote 16. Cal. Rules of Ct., Rule 3.1113(g); see Cal. Rules of Ct., Rule 3.1300(d) (court has discretion to
refuse to consider late filed paper; if it does so refuse, the minutes or order must indicate this fact).

(n18)Footnote 17. Cal. Rules of Ct., Rule 3.1113. For a form of application for leave to file a memorandum in
excess of applicable page limits, see California Forms of Pleading and Practice, Ch. 417, Points and Authorities
(Matthew Bender).

(n19)Footnote 18. Cal. Rules of Ct., Rule 3.1113(f).
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(n20)Footnote 19. Cal. Rules of Ct., Rule 3.1113(h).

(n21)Footnote 20. Cal. Rules of Ct., Rule 3.1113(j). See also discussion in 8.05[1][a].

(n22)Footnote 21. See Code Civ. Proc. §§ 2002(1), 2003, 2009.

(n23)Footnote 22. Code Civ. Proc. § 2015.5; Cal. Rules of Ct., Rule 3.1306(a).

(n24)Footnote 23. Cal. Rules of Ct., Rule 3.1113(j). See also discussion in 8.05[1][a].

(n25)Footnote 24. Cal. Rules of Ct., Rule 3.1110(f).

(n26)Footnote 25. Cal. Rules of Ct., Rule 3.1110(g).

(n27)Footnote 26. Cal. Rules of Ct., Rule 3.1113(k).

(n28)Footnote 27. Cal. Rules of Ct., Rule 3.1113(l).

(n29)Footnote 28. Cal. Rules of Ct., Rule 3.1113(m).

(n30)Footnote 29. See Cal. Rules of Ct., Rule 3.250(a); see also Cal. Rules of Ct., Rule 3.250(c) (papers defined).

(n31)Footnote 30. See Cal. Rules of Ct., Rule 3.250(b).

(n32)Footnote 31. Cal. Rules of Ct., Rule 2.101(a).

(n33)Footnote 32. Cal. Rules of Ct., Rule 2.101(b).

(n34)Footnote 33. Cal. Rules of Ct., Rule 3.1110(e).

(n35)Footnote 34. Code Civ. Proc. § 1005(b); Cal. Rules of Ct., Rule 3.1300(a).

(n36)Footnote 35. Code Civ. Proc. § 1005(b); Cal. Rules of Ct., Rule 3.1300(a).

(n37)Footnote 36. Code Civ. Proc. § 1005(b). See discussion of Code Civ. Proc. § 1013(a) in § 8.30.

(n38)Footnote 37. Code Civ. Proc. § 1005(b); see 8.05[3].

(n39)Footnote 38. Cal. Rules of Ct., Rule 3.1300(c).

(n40)Footnote 39. See Cal. Rules of Ct., Rules 3.1100, 3.1103(a).

(n41)Footnote 40. See, e.g., Stanislaus Superior Ct. Rule 2(f) (directing court clerk to refuse to file any document
unless a proof of service is attached).

(n42)Footnote 41. Cal. Rules of Ct., Rule 3.1300(d).

(n43)Footnote 42. Cal. Rules of Ct., Rule 3.1300(e).

(n44)Footnote 43. Cal. Rules of Ct., Rule 3.1300(b); see also Code Civ. Proc. § 1005(b).

(n45)Footnote 44. Cal. Rules of Ct., Rules 3.1100, 3.1103(b), 3.1302(a); see also Code Civ. Proc. § 1004 (motions
generally to be made in court in which action is pending).

(n46)Footnote 45. See discussion in 8.05[3].
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(n47)Footnote 46. Cal. Rules of Ct., Rule 3.1112(c); see also discussion in 8.05[1][a], [b].

(n48)Footnote 47. Cal. Rules of Ct., Rule 3.1113(j).

(n49)Footnote 48. Cal. Rules of Ct., Rule 3.1110(c); for discussion of the manner of binding, see 8.05[1][h].

(n50)Footnote 49. See Code Civ. Proc. §§ 1014, 1015.

(n51)Footnote 50. See, e.g., Code Civ. Proc. § 2025.480(c) (requiring service of notice of motion to compel
deposition answers on deponent if oral notice not provided).

(n52)Footnote 51. Gov. Code § 70617(a); see Gov. Code § 70617(b) (exceptions).

(n53)Footnote 52. Gov. Code § 70617(a)(4).

(n54)Footnote 53. Code Civ. Proc. § 1010.

(n55)Footnote 54. See Code Civ. Proc. § 1011.

(n56)Footnote 55. See Code Civ. Proc. § 1011(a).

(n57)Footnote 56. See Code Civ. Proc. § 1011(b). See also Cal. Rules of Ct., Rule 3.250.

(n58)Footnote 57. See Code Civ. Proc. §§ 1012, 1013.

(n59)Footnote 58. See Code Civ. Proc. § 1017.

(n60)Footnote 59. See 20 U.S. Treaties 361.

(n61)Footnote 60. Code Civ. Proc. § 1013(g).

(n62)Footnote 61. Code Civ. Proc. § 1015; see Code Civ. Proc. § 1016; Lyydikainen v. Industrial Acci. Com.
(1939) 36 Cal. App. 2d 298, 303, 97 P.2d 993 .

(n63)Footnote 62. See Code Civ. Proc. § 1015.

(n64)Footnote 63. Code Civ. Proc. § 1015.

(n65)Footnote 64. Code Civ. Proc. § 1010; see Code Civ. Proc. § 1014 (acts constituting an appearance).

(n66)Footnote 65. Code Civ. Proc. § 1013a(1).

(n67)Footnote 66. Code Civ. Proc. § 1013a(2).

(n68)Footnote 67. Code Civ. Proc. § 1013a(4).

(n69)Footnote 68. Code Civ. Proc. § 2009.

(n70)Footnote 69. Code Civ. Proc. § 2015.5.

(n71)Footnote 70. Code Civ. Proc. § 1013a(2).

(n72)Footnote 71. Code Civ. Proc. § 1013a(1). See also Code Civ. Proc. § 1013a(3) (proof of service by mail, by a
person other than an active member of State Bar or a court clerk, when the service is accomplished by deposit in United
States mail in the ordinary course of the mail processing and collection practice of the business).
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(n73)Footnote 72. Dobrick v. Hathaway (1984) 160 Cal. App. 3d 913, 921-922, 207 Cal. Rptr. 50 .

(n74)Footnote 73. Los Angeles Chemical Co. v. Superior Court (1990) 226 Cal. App. 3d 703, 712-713, 276 Cal.
Rptr. 647 (opposing counsel was aware of intention to file motion and had approved date for court appearance); Lum v.
Mission Inn Foundation, Inc. (1986) 180 Cal. App. 3d 967, 972, 226 Cal. Rptr. 22 (opposing counsel learned motion
had been filed through telephone call to court clerk).

(n75)Footnote 74. Cal. Rules of Ct., Rule 3.254(a).

(n76)Footnote 75. Cal. Rules of Ct., Rule 3.254(b).

(n77)Footnote 76. Cal. Rules of Ct., Rule 2.200.
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§ 8.06 Opposition to Motions

[1] Format of Papers

Although not expressly authorized by statute or rules of court, practice permits counsel for the adverse party to oppose
the motion by filing a memorandum in opposition to it. Counsel may also file counteraffidavits and
counterdeclarationsn1 in opposition to a discovery motion.

Any opposition to a motion in a case having multiple parties must specifically identify the moving party and the motion
being opposed.n2

The format of the memorandum and declarations or affidavits filed in opposition to a noticed motion is the same as
discussed in § 8.05[1]. For further discussion on memoranda and affidavits and declarations, see § 8.08[3].

PRACTICE TIP:
If you oppose a motion, always file an opposition memorandum that sets out all of the grounds on which
your opposition is based. Do not count on being able to oppose the motion orally or to raise issues at oral
argument that were not briefed in your opposition memorandum, since courts have the discretion to
refuse oral argument and decide the matter on the papers.n3

[2] Service and Filing

All papers opposing a noticed motion must be filed with the court and a copy served on each party at least nine court
days before the hearing.n4 The provisions of Code of Civil Procedure Section 1013(a), extending the time within which
a right may be exercised or an act may be done, do not apply to papers opposing a motion governed by Code of Civil
Procedure Section 1005.n5

Notwithstanding any other provision of Code of Civil Procedure Section 1005, all papers opposing a motion must be
served by personal delivery, facsimile transmission, express mail, or other means consistent with Code of Civil
Procedure Sections 1010, 1011, 1012, and 1013, and reasonably calculated to ensure delivery to the other party or
parties not later than the close of the next business day after the time the opposing papers are filed.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil ProcedurePleading & PracticeMotion
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PracticeOpposing MemorandaCivil ProcedurePleading & PracticePleadingsGeneral OverviewCivil ProcedureSummary
JudgmentOppositionGeneral OverviewCivil ProcedureSummary JudgmentSupporting MaterialsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2002(1), 2003, 2009, 2015.5; San Joaquin Valley Bank v. Gate City Oil Co.
(1918) 36 Cal. App. 791, 802, 173 P. 781 .

(n2)Footnote 2. Cal. Rules of Ct., Rule 2.111(6).

(n3)Footnote 3. See Burchett v. City of Newport Beach (1995) 33 Cal. App. 4th 1472, 1483, 40 Cal. Rptr. 2d 1
(new issues cannot generally be raised for the first time in oral argument); Wilburn v. Oakland Hospital (1989) 213
Cal. App. 3d 1107, 1111, 262 Cal. Rptr. 155 (''decision to listen to oral argument on a motion is within the discretion of
the court, and the court may decide a motion solely on the basis of the supporting affidavits''); M. E. Gray Co. v. Gray
(1985) 163 Cal. App. 3d 1025, 1036, 210 Cal. Rptr. 285 (no error in refusing to allow oral argument regarding motion
for reconsideration).

(n4)Footnote 4. Code Civ. Proc. § 1005(b) (court may prescribe shorter time); Cal. Rules of Ct., Rule 3.1300(a).

(n5)Footnote 5. Code Civ. Proc. § 1005(b).

(n6)Footnote 6. Code Civ. Proc. § 1005(c) (this subdivision applies to service of opposition and reply papers
regarding motions for summary judgment or summary adjudication, in addition to motions listed in Code Civ. Proc. §
1005(a)).
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§ 8.07 Reply Papers

[1] Format of Papers

The format of the memoranda and declarations or affidavits filed in reply to opposition papers is the same as discussed
in § 8.05[1].

[2] Service and Filing

All reply papers must be served and filed at least five court days before the hearing.n1 The provisions of Code of Civil
Procedure Section 1013(a), extending the time within which a right may be exercised or an act may be done, do not
apply to reply papers governed by Code of Civil Procedure Section 1005.n2

Notwithstanding any other provision of Code of Civil Procedure Section 1005, all reply papers must be served by
personal delivery, fax transmission, express mail, or other means consistent with the provisions of Code of Civil
Procedure Sections 1010, 1011, 1012, and 1013, and reasonably calculated to ensure delivery to the other party or
parties not later than the close of the next business day after the time the reply papers are filed.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureSummary JudgmentOppositionGeneral OverviewCivil ProcedureSummary JudgmentSupporting
MaterialsGeneral OverviewCivil ProcedurePretrial MattersGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1005(b); Cal. Rules of Ct., Rule 3.1300(a).

(n2)Footnote 2. Code Civ. Proc. § 1005(b).

(n3)Footnote 3. Code Civ. Proc. § 1005(c) (this subdivision applies to service of opposition and reply papers
regarding motions for summary judgment or summary adjudication, in addition to motions listed in Code Civ. Proc. §
1005(a)).
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§ 8.07A Service of Papers by Fax

Service by fax is permitted only if the parties agree to such service and a written confirmation of that agreement is
made.n1 Service by fax is complete on transmission of the entire document to the receiving party's fax machine. Service
that is completed after 5 p.m. is deemed to have occurred on the next court day.n2 However, any prescribed period of
notice and any right or duty to do any act or make any response is extended by two court days.n3

PRACTICE TIP:
Before serving a document by fax, enter into an agreement with opposing counsel and confirm it in
writing. Since the statute requires only ''written confirmation'' of the agreement and not a signature, it
would appear that a letter memorializing an oral agreement will suffice. However, the better practice is to
have a signature of opposing counsel in the agreement. It is recommended that the confirming letter or
written agreement set forth the specific facsimile number(s) for the persons to be served. Fax service is
also limited to papers other than summons and complaint or any other opening paper.n4

A court may serve any notice by fax in the same manner that parties may serve notice by fax.n5

For further discussion and forms, see California Forms of Pleading and Practice, Ch. 264, Fax Filing and Service of
Papers (Matthew Bender). For a form of Judicial Council Facsimile Transmission Cover Sheet, suitable for
reproduction, see California Forms of Pleading and Practice, Judicial Council Forms, Vol. I, Part A (Matthew Bender).
This form is also available in electronic format in LexisNexisTM Automated California Judicial Council Forms. The
form may also be viewed, and an interactive version accessed (for an individual or monthly charge), at www.lexis.com
or www.lexisone.com. The form is also available on the Internet at http://www.courtinfo.ca.gov/forms/.

For discussion of the use of technology in conducting discovery, including the service and presentation of motions, see
Chapter 41, Regulation of Discovery Methods.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedurePretrial MattersGeneral OverviewConstitutional LawBill of
RightsFundamental RightsProcedural Due ProcessScope of Protection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1013(e); Cal. Rules of Ct., Rule 2.306(a)(1); see Cal. Rules of Ct., Rule 2.306(b)
(duties of parties who have agreed to service by fax).

Page 288



(n2)Footnote 2. Cal. Rules of Ct., Rule 2.306(g).

(n3)Footnote 3. Cal. Rules of Ct., Rule 2.306(d), (g); see Cal. Rules of Ct., Rule 2.306(e). (exceptions).

(n4)Footnote 4. See Code Civ. Proc. § 1012.5.

(n5)Footnote 5. Cal. Rules of Ct., Rule 2.306(c).
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§ 8.08 Hearing on Motion

[1] Time of Hearing

The clerk of the court must post a general schedule showing the days and department for holding each type of law and
motion hearing.n1 If the matter will not be held on the scheduled date, the moving party must immediately notify the
court.n2

[2] Notice of Nonappearance

Unless the court orders otherwise, a party may give notice of nonappearance at a law and motion hearing and submit the
matter without an appearance. If a party fails to appear at a law and motion hearing without having given notice under
California Rules of Court, Rule 3.1304(c) (notice of nonappearance), the court may take the matter off calendar, to be
reset only on motion, or may rule on the matter.n3

[3] Evidence Considered at Hearing

[a] Memoranda

A party filing a notice of motion, except for a new trial when the memorandum may be filed and served later,n4 must
serve and file with it a supporting memorandum. The court may construe the absence of a memorandum as an
admission that the motion is not meritorious and a cause for its denial.n5 For further discussion of memoranda, see §
8.05 [1].

[b] Declarations or Affidavits

The sufficiency of a declaration or affidavit is tested by the same rules as those applicable to oral testimony.n6 Unless
otherwise specified by statute, every person is qualified to be a witness and no one is disqualified to testify to any
matter.n7 A person is disqualified to be a witness, however, if he or she is incapable of understandable expression
regarding the matter,n8 or is incapable of understanding the duty of a witness to tell the truth.n9 A witness must have
personal knowledge of the matter to which he or she is testifying. Against the objection of a party, that personal
knowledge must be shown before the witness may testify concerning a particular matter.n10 Personal knowledge may
be shown by any otherwise admissible evidence, including his or her own testimony.n11 Thus, a declaration or affidavit
is competent evidence unless the declarant or affiant has no personal knowledge of the matters stated.n12

A declaration or affidavit that sets forth only hearsay and conclusionary matter is incompetent. The true test of the
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sufficiency of a declaration or an affidavit is whether it is so clear and certain that an indictment for perjury could be
sustained on it if it were found to be false.n13

Hearsay, or other incompetent evidence in an affidavit, received without a proper objection or motion to strike, is
regarded as competent evidence in support of the subsequent order.n14 However, when the sole evidentiary basis for a
court order is a declaration or an affidavit offered by the moving party, the order cannot be upheld if the facts stated in
that affidavit or declaration do not constitute sufficient grounds for the relief sought.n15

For a form of declaration under penalty of perjury, see § 8.50[3].

[c] Oral Testimony

Evidence received at a law and motion hearing must be by declaration or by request for judicial notice without
testimony or cross-examination, unless the court orders otherwise for good cause shown.n16 A party seeking
permission to introduce oral evidence, except for oral evidence in rebuttal to oral evidence presented by the other party,
must file, no later than three court days before the hearing, a written statement stating the nature and extent of the
evidence proposed to be introduced and a reasonable time estimate for the hearing. If the statement is filed less than five
court days before the hearing, the filing party must serve a copy on the other parties in a manner to assure delivery to
the other parties no later than two days before the hearing.n17 For a form of written statement of oral evidence to be
presented at a hearing, see § 8.50[4].

[d] Judicially Noticed Evidence

A party requesting judicial notice of materialn18 must provide the court and each party with a copy of the material. If
the material is part of a file in the court in which the matter is being heard, the party must specify in writing the part of
the court file sought to be judicially noticed, and make arrangements with the clerk to have the file in the courtroom at
the time of the hearing.n19 For a form of request for judicial notice, see § 8.50[5].

[4] Telephone Appearance by Counsel

With specified exceptions, a party may appear by telephone at the following conferences, hearings, and proceedings, in
all general civil casesn20 and in unlawful detainer and probate proceedings:n21

Case management conferences, provided the party has made a good faith effort to meet and confer
and has timely served and filed a case management statement before the conference date.

Trial setting conferences.

Hearings on law and motion, except motions in limine.

Hearings on discovery motions.

Status conferences, including conferences to review the status of an arbitration or a mediation.

Hearings to review the dismissal of an action.

However, if at any time during a hearing, conference, or proceeding conducted by telephone, the court determines that a
personal appearance is necessary, the court may continue the matter and require a personal appearance.n22

A party who wishes to appear by telephone at a hearing, conference, or proceeding permitted by the Rules of Court
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must provide notice of that intention by placing the phrase ''Telephone Appearance'' below the title of his or her moving,
opposing, or reply papers.n23n24 If the party is not required to file moving or opposing papers and chooses to appear by
telephone, he or she must, at least three court days before the appearance, notify the court and all other parties of the
party's intent to appear by telephone. If the notice is oral, it must be given either in person or by telephone. If the notice
is in writing, it must be given by filing a ''Notice of Intent to Appear by Telephone'' with the court at least five court
days before the hearing and by serving the notice at the same time on all other parties by personal delivery, facsimile
transmission, express mail, or other means reasonably calculated to ensure delivery to the parties no later than the close
of the next business day.n25 If after receiving notice from another party, a party that has not given notice also decides to
appear by telephone, the party may do so by notifying the court and all other parties that have appeared in the action, no
later than noon on the court day before the appearance, of its intent to appear by telephone.n25.1 If a party that has
given notice that it intends to appear by telephone subsequently chooses to appear in person, the party must notify the
court and all other parties that have appeared in the action, by telephone, at least two court days before the
appearance.n26

If the court requires the personal appearance of a party who has requested a telephone appearance under California
Rules of Court., Rule 3.670(g), the court must give reasonable notice to all parties before the hearing and may continue
the hearing if necessary to accommodate the personal appearance. The court may direct the court clerk, a
court-appointed vendor, a party, or an attorney to provide the notification.n27 In courts using a telephonic tentative
ruling system for law and motion matters, court notification that parties must appear in person may be given as part of
the court's tentative ruling on a specific law and motion matter, if that notification is given one court day before the
hearing.n28

In using teleconferencing, courts must ensure that the statements of participants and the court staff are audible to all
other participants and that the statements made by a participant are identified as being made by that participant.n29

All proceedings involving telephone appearances must be reported to the same extent and in the same manner as if the
participants had appeared in person.n30

[5] Tentative Rulings

A trial court that offers a tentative ruling in civil law and motion matters is required to follow one of the following
procedures:

If a notice of intent to appear is required, the court must make its tentative ruling available by
telephone and also, at the option of the court, by any other method designated by the court, by no later
than 3:00 p.m. the court day before the scheduled hearing. If the court desires oral argument, the
tentative ruling must so direct. The tentative ruling may also note any issues on which the court wishes
the parties to provide further argument. If the court has not directed argument, oral argument will be
permitted only if a party notifies all other parties and the court by 4:00 p.m. on the court day before the
hearing of the party's intention to appear. A party must notify all other parties by telephone or in person.
The court must accept notice by telephone and, at its discretion, may also designate alternative methods
by which a party may notify the court of the party's intention to appear. The tentative ruling will become
the ruling of the court if the court has not directed oral argument by its tentative ruling and notice of
intent to appear has not been given.n31

If no notice of intent to appear is required, the court must make its tentative ruling available by
telephone and also, at the option of the court, by any other method designated by the court, by a specified
time before the hearing. The tentative ruling may note any issues on which the court wishes the parties to
provide further argument at the hearing. This procedure must not require the parties to give notice of
intent to appear, and the tentative ruling will not automatically become the ruling of the court if that
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notice is not given. The tentative ruling, or other ruling as the court may render, will not become the final
ruling of the court until the hearing.n32

Other than by following one of the tentative ruling procedures described above, a trial court must not issue tentative
ruling except by posting a calendar note containing tentative rulings on the day of the hearing, or by announcing the
tentative ruling at the time of oral argument.n33

A court that follows one of the procedures described above, as provided in California Rules of Court, Rule 3.1308(a),
must so state in its local rules. The local rule must specify the telephone number for obtaining the tentative rulings and
the time by which the rulings will be available.n34 If a court or branch of a court adopts a tentative ruling procedure,
that procedure must be used by all judges in the court or branch who issue tentative rulings. However, this rule does not
require any judge to issue tentative rulings.n35 Counsel should contact the clerk of the court in which the action is
pending to find out whether a tentative ruling procedure is in effect.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedurePleading & PracticeGeneral OverviewCivil ProcedurePleading &
PracticeMotion PracticeGeneral OverviewCivil ProcedurePleading & PracticeMotion PracticeContent &
FormConstitutional LawBill of RightsFundamental RightsProcedural Due ProcessGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Rules of Ct., Rule 3.1304(a).

(n2)Footnote 2. Cal. Rules of Ct., Rule 3.1304(b).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1304(c), (d).

(n4)Footnote 4. See Cal. Rules of Ct., Rule 3.1600.

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1113(a).

(n6)Footnote 6. McLellan v. McLellan (1972) 23 Cal. App. 3d 343, 359-360, 100 Cal. Rptr. 258 .

(n7)Footnote 7. Evid. Code § 700.

(n8)Footnote 8. A witness is incapable of understandable expression if he or she cannot express himself or herself
so as to be understood, either directly or through interpretation. Evid. Code § 701(a)(1).

(n9)Footnote 9. Evid. Code § 701(a)(2).

(n10)Footnote 10. Evid. Code § 702(a).

(n11)Footnote 11. Evid. Code § 702(b).

(n12)Footnote 12. McLellan v. McLellan (1972) 23 Cal. App. 3d 343, 359-360, 100 Cal. Rptr. 258 .

(n13)Footnote 13. Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 10, 66 Cal. Rptr. 280 ; see Star Motor
Imports, Inc. v. Superior Court (1979) 88 Cal. App. 3d 201, 204, 151 Cal. Rptr. 721 (affidavit on ''information and
belief'' is hearsay). But see City of Redding v. Municipal Court (1988) 200 Cal. App. 3d 1181, 1186, 246 Cal. Rptr. 417
(and cited cases, discussing more relaxed evidentiary standard in context of a ''Pitchess'' motion to obtain discovery of
police records), and Evid. Code § 1043(b)(3) (motion for discovery of peace officer personnel records shall include
affidavits ''stating upon reasonable belief that the governmental agency identified has the records or information from
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the records'').

(n14)Footnote 14. Slusher v. Durrer (1977) 69 Cal. App. 3d 747, 753, 138 Cal. Rptr. 265 ; Flood v. Simpson
(1975) 45 Cal. App. 3d 644, 649, 119 Cal. Rptr. 675 .

(n15)Footnote 15. Swanston v. Superior Court (1971) 15 Cal. App. 3d 355, 357, 92 Cal. Rptr. 572 .

(n16)Footnote 16. Cal. Rules of Ct., Rule 3.1306(a).

(n17)Footnote 17. Cal. Rules of Ct., Rule 3.1306(b).

(n18)Footnote 18. See Evid. Code §§ 452, 453.

(n19)Footnote 19. Cal. Rules of Ct. 3.1113(l), 3.1306(c); see discussion in § 8.05[d].

(n20)Footnote 20. As defined in Cal. Rules of Ct., Rule 1.6.

(n21)Footnote 21. Cal. Rules of Ct., Rule 3.670(b), (c); see Cal. Rules of Ct., Rule 3.670(d) (hearings, conferences,
and proceedings in which personal appearance is required).

(n22)Footnote 22. See Cal. Rules of Ct., Rule 3.670(e)(2), (f).

(n23)Footnote 23. Cal. Rules of Ct., Rule 3.670(g)(1)(A).

(n24)Footnote 24. [Reserved]

(n25)Footnote 25. Cal. Rules of Ct., Rule 3.670(g)(1)(B).

(n26)Footnote 25.1. Cal. Rules of Ct., Rule 3.670(g)(2).

(n27)Footnote 26. Cal. Rules of Ct., Rule 3.670(g)(3).

(n28)Footnote 27. Cal. Rules of Ct., Rule 3.670(h).

(n29)Footnote 28. Cal. Rules of Ct., Rule 3.670(h).

(n30)Footnote 29. Cal. Rule of Ct., Rule 3.670(j); see Cal. Rules of Ct., Rule 3.670(k) (court must publish notice
providing parties and attorneys with particular information necessary for them to appear by telephone at conferences
and hearings in that court under this rule).

(n31)Footnote 30. Cal. Rules of Ct., Rule 3.670(k).

(n32)Footnote 31. Cal. Rules of Ct., Rule 3.1308(a)(1).

(n33)Footnote 32. Cal. Rules of Ct., Rule 3.1308(a)(2).

(n34)Footnote 33. Cal. Rules of Ct., Rule 3.1308(b).

(n35)Footnote 34. Cal. Rules of Ct., Rule 3.1308(c).

(n36)Footnote 35. Cal. Rules of Ct., Rule 3.1308(d).
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§ 8.09 Order Granting or Denying Motion

[1] Ruling at Hearing

[a] Preparation of Proposed Order

The court may rule on the motion at the hearing. If the court grants the motion, a formal order is normally required. The
moving party may have prepared the formal order in advance of the hearingn1 and, if it correctly reflects the court's
ruling, and its form is approved by the other party, both the order and copies may be handed to the courtroom clerk for
the judge's signature and for conforming the copies. Otherwise, unless the parties waive notice or the court orders
differently, the party prevailing on any motion must, within five days of the ruling, mail or deliver a proposed order to
the other party for approval as conforming to that court's order. Within five days after the mailing or delivery, the other
party must notify the prevailing party regarding whether or not the proposed order is so approved, and if it is
disapproved, state any reasons for that disapproval. Failure to notify the prevailing party within the time required is
deemed to be an approval. Code of Civil Procedure Section 1013, relating to service of papers by mail, does not apply
to this rule.n2 The prevailing party must, on expiration of the five-day period provided for approval, promptly transmit
the proposed order to the court together with a summary of any responses by the other parties or a statement that no
responses were received.n3 Counsel for the prevailing party will then have the copies conformed and serve a conformed
copy on the adverse party's attorney or, if none, on the adverse party.n4

If the prevailing party fails to prepare and submit a proposed order as required by California Rules of Court, Rule
3.1312(a) and (b), any other party may do so.n5

The requirements of California Rules of Court, Rule 3.1312(a) and (b), described above, do not apply if the motion was
unopposed and a proposed order was submitted with the moving papers, unless otherwise ordered by the court.n6

[b] Specific Findings Generally Not Required

Unless the court is required by statute or case law to make a specific finding as a basis for a particular order, findings
are not required. The general rule in this regard is that findings are not required, and, in fact, have no place in the court's
ruling on a motion.n7

If the motion is denied, a formal order is not normally prepared unless the motion is denied and the prevailing party is
awarded expenses, including attorney's fees.n8 Whether the motion is granted or denied, a minute order is made that is
entered in the court's permanent minutes.

Page 295



[c] Specific Findings Recommended Where Sanctions Awarded

Since many of the sections of the Civil Discovery Actn9 require a showing of a good faith attempt at an informal
resolution of each issue presented by a motion for sanctions,n10 it is recommended that when sanctions are sought
under one of these sections, an appropriate finding be made in the order. It is further recommended that when the
governing code section provides that sanctions must be awarded unless the one subject to the sanctions acted with
substantial justification or that other circumstances make the imposition of the sanction unjust, the order specify
whether or not such justification or circumstances were shown.

For a form of order after hearing, that includes sample findings regarding attempts at informal resolution and sample
findings and orders regarding monetary sanctions, see § 8.50[6].

[2] Matter Taken Under Submission

When the court takes a matter under submission and then rules on the motion or makes an order in the matter, the clerk
must forthwith notify the parties of the ruling or order. The notification, which must specifically identify the matter
ruled on, may be given by mailing the parties a copy of the ruling or order.n11 In a case involving two or more parties,
a clerk's notification, or any notice of a ruling or order served by a party,n12 must name the moving party and the party
against whom relief was requested and specifically identify the particular motion or other matter ruled on.n13

Notification by the clerk constitutes service of notice only if the clerk is required to give notice pursuant to Code of
Civil Procedure Section 664.5.n14 Failure of the clerk to give notification shall not extend the time provided by law for
performing any act, except as provided in California Rules of Court, Rule 8.104(a) or 8.824(a), relating to notice of
appeal.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsTime LimitationsGeneral OverviewCivil ProcedurePleading &
PracticePleadingsTime LimitationsExtensionsCivil ProcedureAppealsReviewabilityGeneral
OverviewGovernmentsCourtsRule Application & Interpretation

FOOTNOTES:
(n1)Footnote 1. See discussion in § 8.05[1][e].

(n2)Footnote 2. Cal. Rules of Ct., Rule 3.1312(a).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1312(b).

(n4)Footnote 4. See Code Civ. Proc. § 1015.

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1312(c).

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1312(d).

(n7)Footnote 7. Waller v. Weston (1899) 125 Cal. 201, 204, 57 P. 892 ; see Allstate Ins. Co. v. Orlando (1968)
262 Cal. App. 2d 858, 867, 69 Cal. Rptr. 702 ; Skouland v. Skouland (1962) 201 Cal. App. 2d. 677, 679, 20 Cal. Rptr.
185 .

(n8)Footnote 8. See Code Civ. Proc. § 2023.030(a).

(n9)Footnote 9. Code Civ. Proc. § 2016.010 et seq.
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(n10)Footnote 10. See, e.g., Code Civ. Proc. §§ 2025.260(a), 2025.420(a), 2030.090(a), 2031.060(a), 2032.310(b),
2033.080(a).

(n11)Footnote 11. Cal. Rules of Ct., Rules 3.1100, 3.1109.

(n12)Footnote 12. See Code Civ. Proc. § 1019.5.

(n13)Footnote 13. Cal. Rules of Ct., Rule 3.1109(b).

(n14)Footnote 14. Cal. Rules of Ct., Rule 3.1109(a).

(n15)Footnote 15. Cal. Rules of Ct., Rule 3.1109(c).
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§ 8.10 Notice of Order

A prevailing party is required to give notice to the adverse party of the court's decision or order granting or denying a
motion, unless the court otherwise orders, in the manner provided in Code of Civil Procedure Sections 1010-1020.n1
However, if notice is waived by all parties in open court and entered in the minutes, notice of the order is not
required.n2

For a form of notice of order, see § 8.50[7].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil
ProcedurePartiesGeneral OverviewConstitutional LawBill of RightsFundamental RightsProcedural Due ProcessScope
of Protection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1019.5; see discussion of service in § 8.05[6].

(n2)Footnote 2. Code Civ. Proc. § 1019.5.
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§ 8.11 Ex Parte Motion or Application for Order

[1] When Allowed

Ex parte applications for orders are not favored and should not be granted unless the rights of the adverse party are not
affected by the order sought.n1

The most common situation in which an ex parte application is made is to obtain an order shortening time in which to
serve a notice of motion, or an order extending time for filing discovery responses.n2 For forms of ex parte application
and declaration for orders shortening or extending time, see § 8.51. For a chart illustrating when an order shortening or
extending time is available under the Discovery Act, see § 8.53.

[2] Form, Content, and Service of Application or Motion

An ex parte application must be in writing and include:n3

An application with the caption of the case and a statement of the relief sought;n4

The request must also include the name, address, and telephone number of any attorney known to the
applicant to be an attorney for any party or, if no such attorney is known, the name, address and
telephone number of the party, if known;n5

Supporting declarations: These must include a declaration making an affirmative factual showing
containing competent evidence based on personal knowledge of irreparable harm, immediate danger, or
any other statutory basis for granting relief ex parte.n6 These must also include a declaration based on
personal knowledge of the notice given under California Rules of Court, Rule 3.1204(e);n7

A memorandum;n8 and

A proposed order.n9

If an application was made previously and refused in whole or part, any subsequent application of the same character or
for the same relief, although based on different facts, must disclose fully all previous applications and the court's
actions.n10
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Parties appearing at the ex parte hearing must serve the ex parte application or written opposition on all other appearing
parties at the first reasonable opportunity. Absent exceptional circumstances, such service must be made before the
hearing will be conducted.n11

[3] Notice and Declaration Regarding Notice

A party seeking an ex parte order must notify all parties no later than 10:00 a.m. the court day before the ex parte
appearance, absent a showing of exceptional circumstances that justify a shorter time for notice.n12 However, the clerk
must not reject an ex parte application for filing and must promptly present the application to the appropriate judicial
officer for consideration, even if an applicant fails to comply with these notification requirements.n13

An ex parte application must be accompanied by a declaration regarding notice stating:

The notice given, including the date, time, manner, and name of the party informed, the relief sought,
and response, and whether opposition is expected and that, within the applicable time frame under Cal.
Rules of Ct., Rule 3.1203, the applicant informed the opposing party where and when the application
would be made;n14 or

That the applicant attempted in good faith to inform the opposing party, but was unable to do so,
specifying the efforts made to inform the opposing party;n15 or

That, for reasons specified, the applicant should not be required to inform the opposing party.n16

If notice is provided later than 10:00 a.m. the court day before the ex parte appearance, the declaration must
explain:n17

The exceptional circumstances that justify the shorter notice; or

In unlawful detainer proceedings, why the given notice was reasonable.

When notice of an ex parte application is given, the person giving notice must:n18

State with specificity the nature of the relief to be requested and the date, time, and place for the
presentation of the application; and

Attempt to determine whether the opposing party will appear to oppose the application.

[4] Presenting Application or Motion

An ex parte motion or application is made to the judge of the court, when there is only one judge. In a court with more
than one judge, an ex parte application or motion is made to the judge or commissioner before whom the matter is
pending.n19 Local court rules or practice should also be consulted.n20

An ex parte application will be considered without a personal appearance only in the following cases:n21

Applications to file a memorandum in excess of the applicable page limit;

Applications of extensions of time to serve pleadings.

Settings of hearings dates on alternative writs and orders to show cause; and
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Stipulations by the parties or other orders of the court.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersGeneral OverviewCivil ProcedureJudicial OfficersJudgesGeneral OverviewReal
Property LawTitle QualityAdverse Claim ActionsUnlawful Detainer

FOOTNOTES:
(n1)Footnote 1. McDonald v. Severy (1936) 6 Cal. 2d 629, 631, 59 P.2d 98 .

(n2)Footnote 2. See, e.g., Code Civ. Proc. § 2030.260 (motion to extend time for responding to interrogatories).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1201.

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.1201(1).

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1202(a).

(n6)Footnote 6. Cal. Rules of Ct., Rules 3.1201(2), 3.1202(c).

(n7)Footnote 7. Cal. Rules of Ct., Rule 1201(3). See discussion in 8.11[3].

(n8)Footnote 8. Cal. Rules of Ct., Rule 3.1201(4).

(n9)Footnote 9. Cal. Rules of Ct., Rule 3.1201(5).

(n10)Footnote 10. Cal. Rules of Ct., Rule 3.1202(b).

(n11)Footnote 11. Cal. Rules of Ct., Rule 3.1206.

(n12)Footnote 12. Cal. Rules of Ct., Rule 3.1203(a); see Cal. Rules of Ct., Rule 3.1203(b) (party seeking ex parte
order in unlawful detainer proceeding may provide shorter notice, provided notice given is reasonable).

(n13)Footnote 13. Cal. Rules of Ct., Rule 3.1205.

(n14)Footnote 14. Cal. Rules of Ct., Rule 3.1204(b)(1).

(n15)Footnote 15. Cal. Rules of Ct., Rule 3.1204(b)(2).

(n16)Footnote 16. Cal. Rules of Ct., Rule 3.1204(b)(3).

(n17)Footnote 17. Cal. Rules of Ct., Rule 3.1204(c).

(n18)Footnote 18. Cal. Rules of Ct., Rule 3.1204(a); see Cal. Rules of Ct., Rule 3.1202, § 8.11[2] (discussing
contents of application).

(n19)Footnote 19. Cal. Rules of Ct., Rule 2.20.

(n20)Footnote 20. See, e.g., San Francisco Super. Ct. Rules, Rule 8.14(C)(2).

(n21)Footnote 21. Cal. Rules of Ct., Rule 3.1207.
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[Reserved]
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§ 8.20 ''Motion to Reconsider'' and ''Renewed Motion'' Distinguished

The term ''motion to reconsider'' is normally used to describe a motion seeking to reopen consideration of a previous
motion that the court either granted or denied. The purpose of this motion appears to be to allow the trial court to correct
an erroneous ruling. A motion for reconsideration involves further proceedings on the underlying motion and is a
continuation of the hearing in which the reconsidered order was issued.n1 The term ''renewed motion'' is used to
describe a new motion by the same party who made the prior motion, normally based on different facts, but seeking the
same relief sought by the prior motion which the trial court denied. The term ''motion to reconsider'' is often applied
collectively to both kinds of motions.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudgmentsRelief From JudgmentGeneral OverviewCivil ProcedureJudgmentsRelief From
JudgmentExcusable Neglect & MistakesGeneral OverviewCivil ProcedureJudgmentsRelief From JudgmentExcusable
Neglect & MistakesSurpriseCivil ProcedureJudgmentsRelief From JudgmentMotions to Alter & Amend

FOOTNOTES:
(n1)Footnote 1. Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437, 273 Cal. Rptr. 262
(motion for reconsideration of sanctions only was simply the sanctioned party's continuing opposition to opposing
party's motion to compel discovery and original request for sanctions, clearly part and parcel of the underlying
discovery dispute).

(n2)Footnote 2. See, e.g., Code Civ. Proc. § 1008(a).
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§ 8.21 Availability and Showing

A party affected by an order must make a motion to reconsider within 10 days after service of written notice on him or
her of entry of the order.n1

A renewed motion or motion to reconsider, based on new or different facts, circumstances, or law, may be made in the
following circumstances:n2

A renewed motion by a party whose prior motion was denied in whole or in part or granted
conditionally or on terms;

A motion for reconsideration by a party whose prior motion was granted; or

A motion by any other party who has been affected by an order denying a motion in whole or in part,
or granting it conditionally or on terms.

If a court at any time determines that there has been a change of law that warrants it to reconsider a prior order it
entered, it may do so on its own motion and enter a different order.n3

Code of Civil Procedure Section 1008 specifies the court's jurisdiction with regard to applications for reconsideration
of its orders and renewals of previous motions, and applies to all applications to reconsider any order of a judge or
court, or for the renewal of a previous motion, whether the order deciding the previous matter or motion is interim or
final. No application to reconsider any order or for the renewal of a previous motion may be considered by any judge or
court unless made according to Code of Civil Procedure Section 1008.n4

For purposes of Code of Civil Procedure Section 1008, an alleged new or different law does not include a later enacted
statute without a retroactive application.n5

Code of Civil Procedure Section 1008 applies to all applications for interim orders.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudgmentsRelief From JudgmentMotions to Alter & AmendGovernmentsLegislationEffect &
OperationGeneral OverviewGovernmentsLegislationEffect & OperationRetrospective Operation
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1008(a).

(n2)Footnote 2. Code Civ. Proc. § 1008(a).

(n3)Footnote 3. Code Civ. Proc. § 1008(c).

(n4)Footnote 4. Code Civ. Proc. § 1008(e). See also Glade v. Glade (1995) 38 Cal. App. 4th 1441, 1457, 45 Cal.
Rptr. 2d 695 (party seeking reconsideration must provide not just new evidence or different facts, but satisfactory
explanation for failure to produce it earlier).

(n5)Footnote 5. Code Civ. Proc. § 1008(f).

(n6)Footnote 6. Code Civ. Proc. § 1008(g).
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§ 8.22 Procedures

A renewed motion or motion for reconsideration must be made on written notice to the other party. The notice of
renewed motion or motion for reconsideration must be accompanied by a supporting memorandum,n1 and may also be
supported by affidavitsn2 or declarations under penalty of perjury.n3 The declaration or affidavit, as well as the notice
of motion, must also contain a statement of what application was made before, when and to what judge it was made,
what order or decision was made on it, and what new or different facts, circumstances, or law are claimed to be
shown.n4 If the party fails to comply with this requirement, any order made on the subsequent application may be
revoked or set aside on ex parte motion.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil ProcedurePleading & PracticeMotion
PracticeSupporting MemorandaCivil ProcedureJudgmentsRelief From JudgmentMotions to Alter & Amend

FOOTNOTES:
(n1)Footnote 1. See Cal. Rules of Ct., Rule 3.1113(a); see also § 8.05[1][b].

(n2)Footnote 2. See Code Civ. Proc. §§ 2002(1), 2003, 2009.

(n3)Footnote 3. Code Civ. Proc. § 2015.5; Cal. Rules of Ct., Rule 3.1306(a); see §§ 8.05[1][c], 8.08[3][b].

(n4)Footnote 4. Code Civ. Proc. § 1008(a), (b); see § 8.21.

(n5)Footnote 5. Code Civ. Proc. § 1008(b).
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§ 8.23 Ruling on Motion

Code of Civil Procedure Section 1008, amended in 1998,n1 has generated a considerable body of law and some
disagreement in the appellate courts. Some courts have concluded the statute is jurisdictional and prescribes the only
procedural mechanism for reconsideration of a trial court's interim orders. Under this view, Code of Civil Procedure
Section 1008(c), (e), (g) deprives a trial court of jurisdiction to reconsider its own interim orders except when a change
of law exists.n2

Other courts have rejected this view, holding that because a court has the constitutionally derived inherent power to
reconsider its interim decisions, Code of Civil Procedure Section 1008 can only be understood to apply to motions for
reconsideration brought by litigants, and is inapplicable to a court's sua sponte reconsideration of its own interim orders.
Accordingly, trial courts retain their inherent power to reconsider interim rulings, notwithstanding Code of Civil
Procedure Section 1008.n3

Some appellate courts hold that Code of Civil Procedure Section 1008 does not restrict a court's power to reconsider,
but reject the distinction between a trial court's sua sponte reconsideration of its own rulings and motions brought by
litigants. In Remsen v. Lavacot, n4 for example, the court acknowledged that Code of Civil Procedure Section 1008(e)
made the statute applicable to both interim and final orders, and Code of Civil Procedure Section 1008(c) limited the
court's sua sponte power to cases in which there had been a change in the law. The court reasoned, ''[n]otwithstanding
section 1008, however, the court retained its inherent jurisdiction to modify interim orders.'' The Remsen court found it
immaterial whether the trial court was acting sua sponte or was reconsidering its prior decision in response to a litigant's
motion.n5

When the sole subject of the reconsideration is the imposition of discovery sanctions, without any reconsideration of the
substantive order, that reconsideration, as a continuation of the discovery hearing in which the sanctions were ordered,
may subject that party to further sanctions if the motion for reconsideration is found to be a misuse of the discovery
process.n6 For example, when a defendant moved for reconsideration of sanctions imposed for his improper objections
to a request for production of documents, without seeking reconsideration of the court's order that the requested
documents be produced, the court ordered additional sanctions against the defendant, concluding that the motion for
reconsideration was merely a continuation of the defendant's unmeritorious objections, constituting misuse of the
discovery process.n7

Legal Topics:

For related research and practice materials, see the following legal topics:

Page 307



Civil ProcedureJurisdictionJurisdictional SourcesGeneral OverviewCivil ProcedureJurisdictionJurisdictional
SourcesStatutory SourcesCivil ProcedureJudgmentsRelief From JudgmentGeneral OverviewCivil
ProcedureJudgmentsRelief From JudgmentMotions to Alter & Amend

FOOTNOTES:
(n1)Footnote 1. See 1998 Stats., ch. 200, § 2.

(n2)Footnote 2. See, e.g., Pazderka v. Caballeros Dimas Alang, Inc. (1998) 62 Cal. App. 4th 658, 669-670, 73
Cal. Rptr. 2d 242 (trial court abused its discretion by granting defendant's motion for reconsideration of attorneys' fee
award because motion was not based on new facts or law); Baldwin v. Home Savings of America (1997) 59 Cal. App.
4th 1192, 1197-1201, 69 Cal. Rptr. 2d 592 (trial court acted in excess of its jurisdiction by granting defendant's motion
for reconsideration of attorneys' fee award; defendant was not diligent and could have presented law to court in initial
motion); Garcia v. Hejmadi (1997) 58 Cal. App. 4th 674, 685-691, 68 Cal. Rptr. 2d 228 (reconsideration was improper
when mistakenly omitted evidence did not constitute new or different facts within meaning of Code Civ. Proc. § 1008,
which is exclusive and jurisdictional); Crotty v. Trader (1996) 50 Cal. App. 4th 765, 770-771, 57 Cal. Rptr. 2d 818
(under Code Civ. Proc. § 1008, court may grant reconsideration only if presented with new facts or law; it may not
reevaluate, reanalyze, or correct judicial error in a motion for reconsideration); Gilberd v. AC Transit (1995) 32 Cal.
App. 4th 1494, 1499, 38 Cal. Rptr. 2d 626 (''Section 1008 governs reconsideration of court orders whether initiated by a
party or the court itself.''); Morite of California v. Superior Court (1993) 19 Cal. App. 4th 485, 487-488, 23 Cal. Rptr.
2d 666 (Code Civ. Proc. § 1008 ''denies trial courts jurisdiction to reconsider, modify, amend or revoke their prior
orders, whether final or interim, except pursuant to the procedure set forth in section 1008'').

(n3)Footnote 3. See, e.g., Kerns v. CSE Ins. Group (2003) 106 Cal. App. 4th 368, 386-388, 130 Cal. Rptr. 2d 754
(although trial court has jurisdiction to reconsider its own interim orders sua sponte, procedural prerequisites of Code
Civ. Proc. § 1008 are jurisdictional as applied to actions of parties); Case v. Lazben Financial Co. (2002) 99 Cal. App.
4th 172, 183, 121 Cal. Rptr. 2d 405 (separation of powers doctrine ''precludes an interpretation of section 1008 that
would deprive a trial court of jurisdiction to reconsider its interim orders sua sponte''); Darling, Hall & Rae v. Kritt
(1999) 75 Cal. App. 4th 1148, 1156-1157, 89 Cal. Rptr. 2d 676 , modified, 1999 Cal. App. LEXIS 943 (finding
inapplicable cases holding Code Civ. Proc. § 1008 was jurisdictional, reasoning ''section 1008 does not govern the
court's ability, on its own motion, to reevaluate its own interim rulings... . Instead, the trial court retains the inherent
authority to change its decision at any time prior to the entry of judgment... . [T]he only requirement of the court is that
it exercise 'due consideration' before modifying, amending, or revoking its prior orders''); see also In re Jamika W.
(1997) 54 Cal. App. 4th 1446, 1450, 63 Cal. Rptr. 2d 513 (Code Civ. Proc. § 1008 did not preclude trial court from
correcting its own ruling when court was not acting on motion for reconsideration); Gailing v. Rose, Klein & Marias
(1996) 43 Cal. App. 4th 1570, 1579, 51 Cal. Rptr. 2d 381 (Code Civ. Proc. § 1008 is not jurisdictional: ''trial court has
broad discretion to hear a renewed motion, even if prerequisites of the section are not met''); Bernstein v. Consolidated
American Ins. Co. (1995) 37 Cal. App. 4th 763, 774, 43 Cal. Rptr. 2d 817 , overruled on other grounds in Vandenberg
v. Superior Court (1999) 21 Cal. 4th 815, 841 (reconsideration upheld because ''court was not entertaining a motion [by
a party] for reconsideration of the prior ruling, but was correcting an erroneous ruling on its own motion;'' until entry of
judgment, court retained power to change its decision, despite Code Civ. Proc. § 1008).

(n4)Footnote 4. Remsen v. Lavacot (2001) 87 Cal. App. 4th 421, 104 Cal. Rptr. 2d 612 .

(n5)Footnote 5. Remsen v. Lavacot (2001) 87 Cal. App. 4th 421, 426-427, 104 Cal. Rptr. 2d 612 (''[T]he court's
inherent power to correct its own rulings is based on the California Constitution and cannot be impaired by statute... .
Whether the trial judge has an unprovoked flash of understanding in the middle of the night or is prompted to rethink an
issue by the stimulus of a motion is 'constitutionally immaterial' to the limitation on the power of the Legislature to
regulate the judiciary.''); accord Kollander Construction, Inc. v. Superior Court (2002) 98 Cal. App. 4th 304, 312 (''If
section 1008 can be said to create an unreasonable impediment to the orderly and effective administration of justice, it
can make no difference whether the error is brought to the attention of the court by the parties or by the insight of the
judge alone.'').
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(n6)Footnote 6. Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437-1438, 273 Cal.
Rptr. 262 .

(n7)Footnote 7. Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437-1438, 273 Cal.
Rptr. 262 .
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[Reserved]
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§ 8.30 Extension of Time if Discovery Request Served by Mail, Express Mail, Overnight Delivery, or Fax

The provisions of Code of Civil Procedure Section 1013 relating to extensions of time when service is made by mail,
express mail, overnight delivery, or fax are applicable to any discovery method or motion in the Civil Discovery Act,
Code of Civil Procedure Sections 2016.010-2036.050.n1

Service by mail under the procedures described in Code of Civil Procedure Section 1013(a) is complete at the time of
the deposit in the mail.n2 However, any prescribed period of notice and any right or duty to do any act or make any
response within any prescribed period or on a date certain after the service of the notice or other paper by mail is
extended (1) five calendar days if the place of address and the place of mailing is within California, (2) 10 calendar days
if either the place of mailing or the place of address is outside California but within the United States, and (3) 20
calendar days if either the place of mailing or the place of address is outside the United States.n3 It should be noted that
the provisions of Code of Civil Procedure Section 1013(a) do not apply to a notice of motion, papers opposing a
motion, or reply papers governed by Code of Civil Procedure Section 1005.n4

Service by Express Mail or overnight delivery is complete at the time of deposit in a post office, mailbox, subpost
office, substation, mail chute, or like facility maintained by the United States Postal Service, with express mail postage
paid, or at the time of deposit with the overnight delivery service. However, any prescribed period of notice and any
right or duty to do any act or make any response within any prescribed period or on a date certain after the service of the
document is extended two court days.n5

Service by fax is complete at the time of transmission, but as with Express Mail and overnight delivery, any prescribed
period of notice and any right or duty to do any act or make any response within any prescribed period or on a date
certain after the service of the document is extended two court days.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsTime LimitationsGeneral OverviewCivil ProcedurePleading &
PracticePleadingsTime LimitationsExtensionsGovernmentsFederal GovernmentProperty

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2016.050.

(n2)Footnote 2. Code Civ. Proc. § 1013(a).
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(n3)Footnote 3. Code Civ. Proc. § 1013(a).

(n4)Footnote 4. Code Civ. Proc. § 1005(b); see discussion in §§ 8.05[2], 8.06[2], and 8.07[2], respectively.

(n5)Footnote 5. Code Civ. Proc. § 1013(c).

(n6)Footnote 6. Code Civ. Proc. § 1013(e). See § 8.07A (circumstances under which service by fax is allowed).
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[Reserved]
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§ 8.35 Rules for Electronic Filing

Electronic filing and service are governed by California Rules of Court, Rule 2.250 et seq. In general, a court may
permit electronic filing of a document in any action or proceeding, unless prohibited by the Rules of Court or other legal
authority.n1 In a proceeding that requires the filing of an original document, an electronic filer may file a scanned copy
of a document if the original document is then filed with the court within 10 calendar days.n2 The court may
electronically file any notice, order, minute order, judgment, or other document prepared by the court.n3

A document that the court or a party files electronically under these rules has the same legal effect as a document in
paper form.n4 Moreover, filing a document electronically does not alter any filing deadline.n5

In certain actions, a court may, on the motion of any party or on its own motion, after finding that the order would not
cause undue hardship or significant prejudice to any party, order all parties to:n5.1

Serve all documents electronically, except when personal service is required by statute or rule;

File all documents electronically; or

Serve and file all documents electronically, except when personal service is required by statute or
rule.

The court's order may also provide that:n5.2

Documents previously filed in paper form may be resubmitted in electronic form; and

When the court sends confirmation of filing to all parties, receipt of the confirmation constitutes
service of the filing if the filed document is available electronically.

Actions to which these rules apply include any class action, a consolidated action, group of actions, a coordinated
action, or an action that is deemed complex under California Rules of Court, Rule 3.403.n6 Filing in paper format may
be allowed when it is not feasible to convert a document to electronic form.n7

A document that is filed electronically with the court must be in a format specified by the court unless it cannot be
created in that format.n8
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Additional rules concerning signature requirements and payment of filing fees are covered in California Rules of Court,
Rule 2.257 and Rule 2.258, respectively.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureRemovalProceedingsNoticesCivil ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil
ProcedurePretrial MattersConsolidation of ActionsGovernmentsCourtsRule Application & Interpretation

FOOTNOTES:
(n1)Footnote 1. Cal. Rules of Ct., Rule 2.252(a).

(n2)Footnote 2. Cal. Rules of Ct., Rule 2.252(b).

(n3)Footnote 3. Cal. Rules of Ct., Rule 2.252(d).

(n4)Footnote 4. Cal. Rules of Ct., Rule 2.252(e)(1).

(n5)Footnote 5. Cal. Rules of Ct., Rule 2.252(e)(2).

(n6)Footnote 5.1. Cal. Rules of Ct., Rule 2.253(a).

(n7)Footnote 5.2. Cal. Rules of Ct., Rule 2.253(b).

(n8)Footnote 6. Cal. Rules of Ct., Rule 2.253(a).

(n9)Footnote 7. Cal. Rules of Ct., Rule 2.253(c).

(n10)Footnote 8. See Cal. Rules of Ct., Rule 2.256(b).
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§ 8.36 Rules for Electronic Service

When a notice may be served by mail, express mail, overnight delivery, or fax transmission,n1 electronic service of the
notice is permitted when authorized by the rules governing electronic filing and service.n2 A party indicates that the
party agrees to accept electronic service by:n3

Filing and serving a notice that the party accepts electronic service;n4 or

Electronically filing any document with the court.

The act of electronic filing is evidence that the party agrees to accept service at the electronic notification address the
party has furnished to the court in accordance with California Rules of Court, Rule 2.256(a)(4).n4.1

A party that has consented to electronic service under California Rules of Court, Rule 2.260(a)(2), discussed above, and
has used an electronic filing service provider to file and serve documents in a case consents to service on that electronic
filing service provider as the designated agent for service for the party in the case, until the party designates a different
agent for service.n4.2

Electronic service is complete at the time of transmission.n5 If a document is served electronically, any period of notice,
or any right or duty to act or respond within a specified period or on a date certain after service of the document, is
extended by two court days.n6 Service that occurs after the close of business is deemed to have occurred the next court
day.n7

Proof of electronic service may be by any of the methods provided in Code of Civil Procedure Section 1013(a),n8
except that the proof of service must state:n9

The electronic notification address of the person making the service, in place of that person's
residence or business address;

The date and time of the electronic service, instead of the date and place of deposit in the mail;

The name and electronic notification address of the person served, in place of that person's name and
address as shown on the envelope; and

That the document was served electronically and the transmission was reported as complete and
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without error, in place of the statement that the envelope was sealed and deposited in the mail with
postage fully prepaid.

Proof of electronic service may be in electronic form and may be filed electronically with the court.n10 Under Rule
3.1300,n11 proof of service of the moving papers must be filed at least five court days before the hearing.n12 The party
filing the proof of service must maintain the printed form of the document bearing the declarant's original signature and
must make the document available for inspection and copying on the request of the court or any party to the action or
proceeding in which it is filed, in accordance with California Rules of Court, Rule 2.257(a).n13

The court may electronically serve any notice, order, judgment, or other document issued by the court in the same
manner as parties may serve documents by electronic service.n14

Service of papers by fax is discussed in Section 8.07A.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsTime LimitationsGeneral OverviewCivil ProcedurePleading &
PracticePleadingsTime LimitationsExtensionsCivil ProcedureJudgmentsRelief From JudgmentGeneral OverviewCivil
ProcedureJudgmentsRelief From JudgmentMotions for New TrialsCivil ProcedureAppealsReviewabilityGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. See § 8.30.

(n2)Footnote 2. Cal. Rules of Ct., Rule 2.260(a)(1).

(n3)Footnote 3. Cal. Rules of Ct., Rule 2.260(a)(2).

(n4)Footnote 4. The notice must include the electronic notification addresses at which the party agrees to accept
service.

(n5)Footnote 4.1. Cal. Rules of Ct., Rule 2.260(a)(2)(B).

(n6)Footnote 4.2. Cal. Rules of Ct., Rule 2.260(a)(3).

(n7)Footnote 5. Cal. Rules of Ct., Rule 2.260(e)(1).

(n8)Footnote 6. Cal. Rules of Ct., Rule 2.260(e)(2); see Cal. Rules of Ct., Rule 2.260(e)(3); (this extension does not
extend time for filing (1) notice of intention to move for new trial, (2) notice of intention to move to vacate judgment
under Code Civ. Proc. § 663a; or (3) notice of appeal).

(n9)Footnote 7. Cal. Rules of Ct., Rule 2.260(e)(3).

(n10)Footnote 8. See § 8.05[7].

(n11)Footnote 9. Cal. Rules of Ct., Rule 2.260(f)(1).

(n12)Footnote 10. Cal. Rules of Ct., Rule 2.260(f)(2).

(n13)Footnote 11. Cal. Rules of Ct., Rule 3.1300(c) provides that proof of service of moving papers must be filed
no later than five court days before time of hearing.
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(n14)Footnote 12. Cal. Rules of Ct., Rule 2.260(f)(3).

(n15)Footnote 13. Cal. Rules of Ct., Rule 2.260(f)(4).

(n16)Footnote 14. Cal. Rules of Ct., Rule 2.260(g).
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[Reserved]
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§ 8.40 Procedural Guide for Party Making Noticed Motion

[1] Prepare Documents

_______
_______
_______
_

Prepare notice of motion and motion, with copies for each other party who has ap-
peared in the action, or the party's counsel if unrepresented, and any other copies re-
quired by local court rule and an office copy. See § 8.50[1] for form of notice of
motion and motion.

Number of copies needed: _____

_______
_______
_______
_

Prepare the affidavit or declaration under penalty of perjury in support of the motion
in the same number of copies as the notice. See § 8.50[3] for form of declaration.
Declarations should, if practical, be attached to the notice of motion and motion.

_______
_______
_______
_

If necessary, prepare application, declaration, and proposed order for ex parte ap-
plication to shorten time for service of notice of motion and accompanying papers,
and present to court [See Code Civ. Proc. § 1005]. See § 8.51[1] for form of applic-
ation to shorten time and § 8.50[1] for form of order shortening time.

_______
_______
_______
_

If oral evidence is sought to be introduced, prepare a written statement setting forth
the nature and extent of any oral evidence proposed to be introduced and a reason-
able time estimate for the hearing [Cal. Rules of Ct., Rule 3.1306(b)]. See § 8.50[4]
for form of statement.

_______
_______
_______
_

Prepare a memorandum of in support of the motion [Cal. Rules of Ct., Rules
3.1100, 3.1103(b), 3.1113] in the same number of copies as the notice of motion
and motion. The memorandum may be combined with, or otherwise should be at-
tached to, the notice of motion and motion. For memorandum in support of various
discovery motions, see California Points and Authorities, Ch. 80, Discovery
(Matthew Bender).

_______
_______
_______
_

If counsel wishes to request judicial notice of material [See Evid. Code §§ 452,
453], prepare a written request for judicial notice and provide the court and each
party with a copy of the material. If the material is part of a file in the court in
which the matter is being heard, specify in writing the part of the court file sought
to be judicially noticed. Arrange with the clerk to have the file in the courtroom at
the time of the hearing [Cal. Rules of Ct., Rule 3.1306(c)]. See § 8.50[5] for form of
request for judicial notice.
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_______
_______
_______
_

Select a hearing date for the motion, if allowed by local court rule, allowing suffi-
cient time for service of notice to the other parties to comply with statutory time
limits and local court rules [See § 8.05[2] for discussion].

Hearing date: ____________________

Time: ____________________

Department: ____________________

[2] Service and Filing

_______
_______
_______
_

Serve or cause to be served a copy of the notice of motion with copies of the affi-
davit or declaration and memorandum of points and authorities and other supporting
papers, if any, including any order shortening time for service of the notice of mo-
tion [Code Civ. Proc. § 1005] on counsel for each party who has appeared in the ac-
tion or proceeding or, if a party has appeared in propria persona, on the party [Code
Civ. Proc. § 1015] by mail [Code Civ. Proc. §§ 1012, 1013] or by delivery in person
or as otherwise provided in Code Civ. Proc. § 1011 [See Code Civ. Proc. §§ 1005,
1010]. See § 8.05[2]-[4], [6] for discussion.

Date service completed: ____________________

_______
_______
_______
_

Prepare the certificate, affidavit, or declaration of service and attach to the original
of the papers served. See § 8.05 [7] for discussion, and § 8.50[2] for form.

_______
_______
_______
_

Present the original papers to the clerk for filing, and if a hearing date has not
already been selected, request the court to fill in the date and time of the hearing and
to place the motion on calendar. Note that a statement relating to oral evidence must
be filed no later than three court days before the hearing, and if it is filed less than
five court days before the hearing, counsel must serve a copy on the other parties in
a manner to assure delivery no later than two days before the hearing [Cal. Rules of
Ct., Rule 3.1306(b)].

Date proof of service filed: ____________________

_______
_______
_______
_

Pay the filing fee when papers are presented for filing [See Gov. Code § 70617].

_______
_______
_______
_

If counsel does not plan to attend the hearing, draft notice of nonappearance in same
number of copies as notice and file and serve it [Cal. Rules of Ct., Rule 3.1304(c)].

_______
_______
_______
_

If appearance of counsel by telephone is allowed by local rule [See Code Civ. Proc.
§ 1006.5; Cal. Rules of Ct., Stds. Jud. Admin., Std. 3.1] and counsel desires to ap-
pear by phone, contact the clerk of the court to determine the procedure for making
the request.

[3] Reply Papers

_______
_______

If opposition papers are filed, determine if reply papers are necessary. If so, prepare
opposing declaration and reply memorandum in as many copies as the original pa-
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_______
_

pers, file directly with the clerk of the law and motion department or other depart-
ment in which the motion will be heard, and serve a copy on each other party five
court days before the hearing [Code Civ. Proc. § 1005(b); Cal. Rules of Ct., Rule
3.1300(a)]. Reply papers must be served by personal delivery, facsimile transmis-
sion, express mail, or other appropriate means, and reasonably calculated to ensure
delivery on each other party not later than the close of the next business day after
the time the reply papers are filed.n1 See § 8.07[2] for discussion.

Last day for service and filing: ____________________

Date filed: ____________________

Date served: ____________________

[4] Hearing and Order

_______
_______
_______
_

If the court has a tentative ruling procedure, obtain the tentative ruling prior to the
hearing. Consult local court rules concerning procedures for stipulating to or con-
testing a tentative ruling.

_______
_______
_______
_

If necessary, attend the hearing. If the motion is granted, prepare the order granting
the motion in the same number of copies as the notice of motion, and present to the
judge for signature. File the original order, and obtain conformed copies.

[5] Notice of Court's Order

_______
_______
_______
_

Unless notice is waived by each party in open court and the waiver noted in the
court's minutes, serve a conformed copy of the order with a notation of service, or a
copy of the proof of service by mail, on the attorneys for all other parties, or on the
party if unrepresented [See Code Civ. Proc. § 1019.5].

Date or-
der
served:
_______
_______
______

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeGeneral OverviewCivil ProcedurePleading & PracticeMotion
PracticeSupporting MemorandaCivil ProcedurePleading & PracticePleadingsGeneral OverviewEvidenceJudicial
NoticeGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1005(c).
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§ 8.41 Procedural Guide for Party Opposing Noticed Motion

[1] Review of Motion and Preparation of Papers

_______
_______
_______
_

Review notice of motion and determine if it has been served in a timely manner. If
not, determine whether to oppose the motion on those grounds, or to ask counsel for
the moving party to change the date of the hearing to comply with the time require-
ments of Code of Civil Procedure Section 1005 [See § 8.05[2] for discussion].

_______
_______
_______
_

Determine if motion is well taken. If so, determine the advisability of not opposing
the motion, or of stipulating to the order sought. If stipulation is proper, advise
counsel for the moving party to prepare stipulation.

_______
_______
_______
_

If opposition is proper, prepare memorandum of points and authorities in opposition
to motion and, if needed, affidavits or declarations under penalty of perjury in op-
position to the motion [Code Civ. Proc. §§ 2002(1) 2003, 2009, 2015.5], with cop-
ies for counsel for each other party who has appeared, or for each party if unrepres-
ented, and any other copies required by local court rule. Note that any opposition to
a motion in a case having multiple parties must specifically identify the moving
party and the motion being opposed [Cal. Rules of Ct., Rule 2.111(6)].

_______
_______
_______
_

If oral evidence is sought to be introduced in opposition, prepare a written statement
setting forth the nature and extent of any oral evidence proposed to be introduced
and a reasonable time estimate for the hearing [Cal. Rules of Ct., Rule 3.1306(b)].
See § 8.50[4] for form of statement.

_______
_______
_______
_

If appearance of counsel by telephone is allowed by local rule [See Code Civ. Proc.
§ 1006.5; Cal. Rules of Ct., Stds. Jud. Admin., Std. 3.1], and counsel desires to ap-
pear by phone, contact the clerk of the court to determine the procedure for making
the request.

[2] Service and Filing

_______
_______
_______
_

Serve and file the papers in opposition to the motion on counsel for each other
party, or the party if unrepresented, at least nine court days before the time appoin-
ted for the hearing [See Code Civ. Proc. § 1005(b); Cal. Rules of Ct., Rules
3.1300(a), 3.1306(a)]. Opposing papers must be served by personal delivery, fac-
simile transmission, express mail, or other appropriate means, and reasonably calcu-
lated to ensure delivery on each other party not later than the close of the next busi-
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ness day after the time the opposing papers are filed [Code Civ. Proc. § 1005(c)].
See § 8.06[2] for discussion.

Date
filed:
_______
_______
_____

Date
served:
_______
_______
_____

_______
_______
_______
_

If counsel does not plan to attend the hearing, draft notice of nonappearance in same
number of copies as opposition papers and file and serve it [Cal. Rules of Ct., Rule
3.1304(c)].

[3] Hearing and Order

_______
_______
_______
_

Unless a notice of nonappearance has been filed, or a stipulation entered into, ap-
pear at the hearing and present oral argument as to why the order should not be
granted.

_______
_______
_______
_

If the court denies the motion and a formal written order is required, prepare the or-
der denying the motion. See § 8.50[6] for form of order.

[4] Notice of Court's Order

For procedures for giving notice of a court's order, see § 8.40[5].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsGeneral OverviewCivil ProcedureCounselGeneral
OverviewGovernmentsCourtsClerks of CourtGovernmentsCourtsCourt Records
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§ 8.42 Procedural Guide for Party Making Ex Parte Motion or Application for Order

[1] Notice to Adverse Party

_______
_______
_______
_

If the subject of the order is one that can be stipulated to, contact opposing party or
counsel and ascertain if he or she will agree to a stipulation. If that fails, notify all
parties no later than 10:00 a.m. on the court day before appearing (or make a show-
ing at the appearance of exceptional circumstances why this was not done), that you
will be seeking an ex parte order, stating the time and place the application will be
made, or determine that grounds exist to excuse notice [See Cal. Rules of Ct., Rules
3.1203(a), 3.1204(b)]. See discussion in § 8.11.

Date op-
posing
counsel
notified:
_______
_______
_____

[2] Prepare Documents

_______
_______
_______
_

Prepare ex parte motion or application for order, supporting declarations, including
a declaration of notice given to adverse party [See Cal. Rules of Ct., Rules
3.1200-3.1207 (''the ex parte rules'')], memorandum, and order. Consult local court
rules to determine manner in which motion or application should be presented to
court. An order shortening the time for giving notice of a motion [See Code Civ.
Proc. § 1005] is usually endorsed at the end of the original notice of motion. See §
8.51 for forms of application.

Date mo-
tion
presen-
ted to
court:
_______
_______
_____
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[3] Filing and Service

_______
_______
_______
_

After the order has been signed by the judge, file the original documents with the
court and have the court or courtroom clerk file-stamp the copies of the motion and
conform the copies of the order.

_______
_______
_______
_

Serve or cause to be served a file-stamped copy of the ex parte motion or applica-
tion and supporting papers, and a conformed copy of the order on each other party,
or the party's counsel if represented [See Code Civ. Proc. § 1019.5]. In the case of
an order shortening time for service of a notice of motion, the court may order ser-
vice to be made personally within a specified time period (usually 24 hours).

Date and
manner
order
served:
_______
_______
_____

[4] Proof of Service

_______
_______
_______
_

Prepare proof of service. Deliver original of the proof of service to the court clerk
for filing and have any retained copies file-stamped.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsGeneral OverviewGovernmentsCourtsClerks of
CourtGovernmentsCourtsRule Application & Interpretation
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[Reserved]
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§ 8.50 Proceedings for Notice of Motion and Motion

[1] Notice of Motion and Motion

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. ___________________
NOTICE OF MOTION AND MOTION FOR
____________________
[specify order sought]
[MEMORANDUM;
DECLARATION(S) OF ____________________
(name(s)); ORDER
SHORTENING TIME]
[Telephone Appearance]
Code Civ. Proc. §§ 1005(b), 1010
Date: ____________________
Time: _____
Location: _________________
Judge:
Dated Action Filed:
Trial Date: ____________________

__________________________________________________

To each party and to the attorney(s) of record for each party [or other as appropriate]

NOTICE IS HEREBY GIVEN that on ____________________ [date], at ____________________ [time], or as soon
thereafter as the matter can be heard in [____________________ (Department or Division) ____________________
of] this court, located at ____________________ [street address], [city], ____________________ [identify moving
party, e.g., defendant] ____________________ will, and hereby does, move for an order ____________________ [
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specify order sought]. This motion is made on the grounds that ____________________ [specify].

The motion will be based on this notice of motion, the memorandum set forth below, the attached declaration(s) of
____________________ [name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

MEMORANDUM

[State memorandum supporting the motion. See discussion in § 8.05[1][b].]

ORDER SHORTENING TIME

GOOD CAUSE APPEARING therefor by application of ____________________ [specify party, e.g., defendant]
____________________ [name],

IT IS ORDERED that the motion be, and it hereby is, granted and that the time for service of the attached notice of
motion [, memorandum, and declaration(s)] is shortened so that these papers may be served on ____________________
[specify party, e.g. plaintiff] ____________________ [name] not later than ____________________ [specify days]
before the time set for the hearing of the motion.
Dated: ___________________

___________________

Judge of the Court

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use in giving notice that a motion for a specified order is being made
and is set for hearing the date and at the time set forth in the form.n1

[ii] Caption

In law and motion proceedings in a trial court,n2 the first page of each paper must specify immediately below the case
number, the date, time, and location, if ascertainable, of the hearing and the name of the hearing judge, if ascertainable,
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the nature or title of any attached document (other than an exhibit), the date of the filing of the action, and the trial date,
if set.n3

[iii] Body

A notice of motion and motion, other than for a new trial, must state when, and on what grounds it will be made, and the
papers, if any, on which it is to be based.n4 The nature of the order being sought and the grounds for issuance of the
order must be set forth in the opening paragraph.n5 Any paper previously filed shall be referred to by date of execution
and title.n6 Additionally, any motion concerning interrogatories, requests for admissions, or requests for identification
and production of documents must identify the interrogatories or requests by set and number.n7

[iv] Hearing Date and Time

The local court rules and polices of the court in which the action is pending should be checked to determine how the
hearing date and time is selected. In scheduling a hearing, counsel should consider in mind the statutory notice period
required for noticed motions,n8 as well as any local court rules or policies that may extend the time for notice.

[v] Order Shortening Time

If the moving party is seeking to shorten the time of notice,n9 a separate ex parte application may be made for an order
shortening time.n10 Whether the application is made orally or in writing, the order shortening time may be endorsed at
the end of the notice of motion, as illustrated in this form, and then served with a copy of the notice.

[vi] Supporting Papers

A notice of motion may be supported by affidavitsn11 or declarations under penalty of perjury.n12 For a form of
declaration to accompany this notice of motion, see [3], below.

In addition, a party filing a notice of motion (except for a new trialn13) must serve and file with it a supporting
memorandum. The court may construe the absence of the memorandum as an admission that the motion is not
meritorious and a cause for its denial.n14

Certain papers listed in California Rules of Court, Rule 3.250(a), whether offered separately or as attachments to other
documents, may not be filed unless offered as relevant to the determination of an issue in a law and motion proceeding
or other hearing, or are ordered filed for good cause.n15

For a discussion of assembly of copies, see § 8.05[4].

[vii] Service and Proof of Service

A notice of motion must be served and filed.n16 It is suggested that the notice of motion be served before filing and that
the proof of service be filed with the moving papers.n17 Local court rules or local practice, however, may specify
whether proof of service of moving papers is required before or after the filing of a notice of motion. For further
discussion of service and filing, see § 8.05[2], [5]-[7].

[2] Proof of Service

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________
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______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)

No. ___________________
PROOF OF SERVICE [BY
MAIL]

__________________________________________________

I, ___________________ [name], declare:

I am, and was at the time of the service hereinafter mentioned, over the age of 18 years and not a party to the
above-entitled cause.

[EITHER, if service was by mail]

My ____________________ [residence or business] address is ____________________ [specify address] and I am
____________________ [a resident of or employed in] ____________________ County, California [county where
mailing occurred].

I served the ____________________ [set forth exact title of document(s) served] on ____________________ [date] by
depositing ____________________ [a copy or (number ) copies] of ____________________ [the document or each of
these papers] in a mail facility regularly maintained by the United States Postal Service [at ____________________
(location )] in ____________________ [city], ____________________ County, California in a sealed envelope, with
postage fully prepaid, addressed to ____________________ [state full name and address of addressees as they
appeared on envelope], who ____________________ [is or are] the [attorney(s) of record for the]
____________________ [specify, e.g., plaintiff] in the above-entitled cause. [At the time of deposit, there was service
of mail or regular communication by mail between the place of deposit and each place of address.]

[OR, if service was by personal delivery]

My ____________________ [residence or business] address is ____________________ [specify address].

I served the ____________________ [set forth exact title of document(s) served] by personally delivering a copy to
____________________ [name of person served] at his/her] ____________________ [home or place of business]
located at ____________________ [address] on ____________________ [date] at ____________________ [time].

Fee for service: $____________________, Mileage: $ ____________________, Total $____________________

[CONTINUE]

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date].

___________________ [signature]
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[b] Comments

[i] Use of Form

This form of declaration of service by mail or by personal delivery of one or more papers is for use by a person other
than an active member of the State Bar or a court clerk. If the proof of service is attached to the original or a true copy
of the paper or papers to be presented for filing, it need not bear a separate caption. However, if it is not attached, a
separate caption is required, as illustrated in the form.n18 Although the proof of service can be made by either
affidavitn19 or declaration under penalty of perjury,n20 the declaration is used almost universally.

Service by mail may be made when the person on whom it is made resides or has his or her office at a place where there
is delivery service by mail or where the person making the service and the person on whom it is to be made reside or
have their offices in different places between which there is a regular communication by mail.n21

For further discussion of proof of service, see § 8.05[7].

[ii] Contents

When service is by mail, the affidavit or declaration must set forth the exact title of the document served and filed in the
cause. It must also show the name and residence or business address of the person making the service, that he or she is a
resident of or employed in the county where the mailing occurred, that he or she is over the age of 18 years and not a
party to the action, the date and place of deposit in the mail, the name and address of the person served as shown on the
envelope, and that the envelope was sealed and deposited in the mail with postage thereon fully prepaid.n22

Although proof of service by personal delivery is authorized by Code of Civil Procedure Section 1011, there are no
code sections relating to proof of personal service. The practice, however, has been to prove such service by
affidavitn23 or declaration under penalty of perjuryn24 by the person making the service.

[3] Declaration Supporting Motion

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ___________________
[name] IN SUPPORT OF
___________________ [specify party, e.g.,
PLAINTIFF'S] MOTION FOR
___________________ [specify]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________
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I, ___________________ [name], declare:

1. I am ____________________ [identify declarant, e.g., an attorney at law duly admitted to practice
before all the courts of the State of California and the attorney of record herein for
____________________ (moving party ) or other statement as appropriate].

2. ____________________ [Here, and in subsequent paragraphs, set forth applicable facts that support
the motion requested to which declarant is competent to testify, or of which the court must take judicial
notice, or of which the court may take judicial notice with request that it do so. If additional facts not
within declarant's personal knowledge and not subject to judicial notice are required, secure those facts
from persons competent to testify to them, and attach those declarations to this declaration].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________ [signature]

[b] Comments

[i] Use of Form

This form of declaration outlines the format requirements of a declaration in support of a noticed motion.n25 If the
declaration is not attached to the notice of motion, it must contain a caption that complies with California Rules of
Court, Rules 2.111(6), 3.1100, 3.1110(b), and 3.1115.

For further discussion of affidavits and declarations, see §§ 8.05[1][c] and 8.08[3][b].

[4] Written Statement of Oral Evidence to Be Introduced at Hearing on Motion

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
WRITTEN STATEMENT OF
ORAL EVIDENCE TO BE
INTRODUCED IN ____________________
[SUPPORT OF or OPPOSITION TO]
____________________ [specify, e.g.,
DEFENDANT'S] MOTION FOR
___________________ [specify]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________
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__________________________________________________

Pursuant to California Rules of Court, Rule 3.1306, ____________________ [specify party seeking to introduce oral
evidence] requests permission to introduce oral evidence and submits the following written statement of the nature and
extent of the oral evidence to be introduced at the hearing:

NATURE OF THE EVIDENCE:

The evidence to be introduced at the law and motion hearing is ____________________ [specify nature of evidence].

EXTENT OF THE EVIDENCE:

The evidence to be introduced at the law and motion hearing is ____________________ [set forth extent of evidence].

The hearing shall take approximately ____________________ [specify a reasonable time estimate for the hearing].
Dated: ___________________

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

This form is for use by a party seeking permission to introduce oral evidence, except for oral evidence in rebuttal to oral
evidence presented by the other party, at a law and motion hearing. The statement must be filed no later than three court
days before the hearing.n26

When the statement is filed less than five court days before the hearing, the filing party must serve a copy on the other
parties in a manner to assure delivery to the other parties no later than two days before the hearing.n27

For a discussion of evidence to be considered at a hearing on a motion, see § 8.08[3].

[5] Request for Judicial Notice

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)

NO. ___________________
REQUEST FOR JUDICIAL
NOTICE IN SUPPORT
OF ___________________
[specify nature of motion]
Evid. Code §§ 452, 453
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)

__________________________________________________

In support of ____________________ [describe motion], and pursuant to Sections 452 and 453 of the California
Evidence Code, ____________________ [name of party] requests that the Court take judicial notice of the following
documents:

1. ____________________ [describe document in detail, including specification of the court and case
number if it is a pleading], a true and correct copy of which is attached hereto as Exhibit 1.

2. ____________________ [describe document in same manner as above], a true and correct copy of
which is attached hereto as Exhibit 2.

[b] Comments

This form satisfies the basic requirements for judicially noticing documents that can be attached to the request. The
form could easily be modified to request judicial notice of other information, including non-documentary matters such
as events or well-settled facts or propositions.n28 See discussion in § 8.05[d].

[6] Order After Hearing

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER ___________________
[specify nature
of order]
Code Civ. Proc. § 1003
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of ____________________ [identify moving party, e.g., plaintiff] ____________________ [name] for an
order ____________________ [specify nature of order sought] came on regularly for hearing by the court on
____________________ [date]. Plaintiff appeared by counsel ____________________ [name]; defendant appeared by
counsel ____________________ [name].

[If attempt at informal resolution required, add: The court finds that ____________________ (name )
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____________________ (has or has not) engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion.] [If monetary sanctions being imposed, add: The court also finds that
____________________ (name ) has not shown that he/she acted with substantial justification or that other
circumstances make imposition of a sanction unjust.] [If monetary sanctions denied, add: The court also finds that
____________________ (name ) has shown that ____________________ (he/she acted with substantial justification
and/or other circumstances make imposition of a sanction unjust).]

[EITHER]

IT IS ORDERED that the motion be, and it hereby is, ____________________ [specify, e.g., granted or granted in part
and denied in part] and ____________________ [set out the particular order sought].

[OR]

IT IS ORDERED that the motion be, and it hereby is, denied.

[If monetary sanctions awarded, add, e.g.]

IT IS FURTHER ORDERED that ____________________ [name] shall pay to ____________________ [specify, e.g.,
defendant ____________________ (name )] by ____________________ [date] the sum of $ ____________________
as a monetary sanction for reasonable expenses and attorney's fees authorized by Code of Civil Procedure Sections
2023.010 et seq. and ____________________ [specify governing section].
Dated: ___________________

___________________ [signature]

Judge of the Court

[b] Comments

This form of order outlines the format requirements of an order granting a motion. Written formal orders are usually
required if the motion is granted, but not if it is denied. See discussion in § 8.05[e].

The order identifies the moving party, the order sought, the date of the hearing, and the names of counsel for the
appearing parties. It also sets forth the particular order granted.

This form of separate order is convenient for use in counties where a large volume of orders are handled daily and
orders are not always signed the date of the hearing. If appropriate, a short form of order may be endorsed at the end of
the document to which it relates (for example, at the end of a notice of motion and points and authorities), and used in
place of the foregoing long form. A short form of order usually just states that proof has been made to the satisfaction of
the court, and good cause appearing therefor, and then the particular order being issued.

For illustrative forms of orders granting or denying specific motions, see the appropriate chapter in this set.

[7] Notice of Order

[a] Form
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF ORDER
Code Civ. Proc. § 1010
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To each party and to the attorney of record for each party:

NOTICE IS HEREBY GIVEN that on ____________________ [date], the above-entitled court duly entered an order
____________________ [specify, e.g., granting or denying] the motion of ____________________ [specify party] for
an order ____________________ [specify nature of order and party against whom relief was requested]. A copy of the
order is attached.
Dated: ____________________

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

This form of notice of order is for use by the party prevailing on the motion to give notice to all other parties or their
attorneys of the court's order.n29 The notice must be in writing.n30 This form need not be used if the notice is waived
by all parties in open court and the waiver is entered in the minutes.n31

In a case involving two or more parties, any notice of a court's ruling or order on a motion served by a party must name
the moving party, the party against whom relief was requested, and specifically identify the particular motion ruled
on.n32

It is good practice to attach a copy of the order to the notice. If the order is lengthy, the notice may refer to the attached
copy for the exact terms of the order and the party or parties against whom relief was granted, and specify that the order
is incorporated by reference into the notice.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCriminal Law & ProcedurePostconviction
ProceedingsMotions for New TrialGovernmentsCourtsJudgesGovernmentsLocal GovernmentsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 1005, 1010.

(n2)Footnote 2. See Cal. Rules of Ct., Rules 3.1110, 3.1103.

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1110(b).

(n4)Footnote 4. Code Civ. Proc. § 1010; see discussion in § 8.05[1][a].

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1110(a).

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1110(d).

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1020(d).

(n8)Footnote 8. Code Civ. Proc. § 1005; Cal. Rules of Ct., Rule 3.1300(a).

(n9)Footnote 9. See Code Civ. Proc. § 1005. For discussion, see § 8.05[3].

(n10)Footnote 10. See form of application in § 8.51.

(n11)Footnote 11. Code Civ. Proc. §§ 2002(1), 2003, 2009.

(n12)Footnote 12. Code Civ. Proc. § 2015.5; Cal. Rules of Ct., Rule 3.1306(a); see discussion in § 8.05[1][c].

(n13)Footnote 13. See Cal. Rules of Ct., Rule 3.1600.

(n14)Footnote 14. Cal. Rules of Ct., Rule 3.1113(a); see discussion in § 8.05[1][b].

(n15)Footnote 15. See Cal. Rules of Ct., Rule 3.250(a); § 8.05[1][f].

(n16)Footnote 16. See Code Civ. Proc. § 1005.5; Cal. Rules of Ct., Rule 3.1300(a). See Cal. Rules of Ct., Rule
3.1300(c) (proof of service of moving papers must be filed no later than five court days before time appointed for
hearing); see also Cal. Rules of Ct., Rule 3.1300(a) (all moving and supporting papers must be served and filed in
accordance with Code Civ. Proc. § 1005(b), i.e., at least 16 court days before the hearing.

(n17)Footnote 17. See Cal. Rules of Ct., Rules 3.1110, 3.1103.

(n18)Footnote 18. See Cal. Rules of Ct., Rule 2.111(6).

(n19)Footnote 19. Code Civ. Proc. § 2009.

(n20)Footnote 20. Code Civ. Proc. § 2015.5.

(n21)Footnote 21. Code Civ. Proc. § 1012.

(n22)Footnote 22. Code Civ. Proc. § 1013a(1); see also Code Civ. Proc. § 1013a(3) (content requirements of proof
of service when service is accomplished by deposit in United States mail in ordinary course of mail processing and
collection practice of business).

Page 338
1-8 California Deposition and Discovery Practice § 8.50



(n23)Footnote 23. Code Civ. Proc. § 2009.

(n24)Footnote 24. Code Civ. Proc. § 2015.5.

(n25)Footnote 25. See Code Civ. Proc. §§ 2002(1), 2003, 2009; Cal. Rules of Ct., Rules 3.1110(b), 3.1115.

(n26)Footnote 26. Cal. Rules of Ct., Rule 3.1306(b).

(n27)Footnote 27. Cal. Rules of Ct., Rule 3.1306(b).

(n28)Footnote 28. See Cal. Evid. Code § 452.

(n29)Footnote 29. Code Civ. Proc. § 1019.5.

(n30)Footnote 30. See Code Civ. Proc. § 1010.

(n31)Footnote 31. Code Civ. Proc. § 1019.5.

(n32)Footnote 32. Cal. Rules of Ct., Rule 3.1109(b).
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DIVISION I CIVIL DISCOVERY IN GENERAL
CHAPTER 8 General Procedures for Discovery Motions and Shortening or Extending Time

PART F. Forms

1-8 California Deposition and Discovery Practice § 8.51

§ 8.51 Proceedings on Ex Parte Application for Order

[1] Ex Parte Application, Declaration in Support of, and Order Shortening Time

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
EX PARTE APPLICATION,
DECLARATION OF ___________________
[name] IN SUPPORT OF, AND
ORDER SHORTENING TIME
TO ___________________ [specify, e.g.,
SERVE DEMAND FOR INSPECTION or RE-
SPOND TO
INTERROGATORIES or SERVE
NOTICE OF MOTION]
Code Civ. Proc. § 1005(b);
Cal. Rules of Ct., Rules 3.1200-3.1207
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

APPLICATION

____________________ [Identify party, e.g., Plaintiff] ____________________ [name] hereby applies for an order
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shortening time

[Specify order sought, e.g., if order
requested under Code Civ. Proc. § 2030.020(d)]

to serve written interrogatories on ____________________ [name], within ____________________ [10 days or, in
unlawful detainer proceedings, five days] of ____________________ [service of summons on (a) defendant or the
appearance by (a) defendant in this action].

[Or, if order requested under Code Civ. Proc. § 2030.260]

in which ____________________ [name] must respond to written interrogatories, ____________________ [specify set,
e.g., plaintiff's first set], to within ____________________ [specify number of days less than 30, or in unlawful detainer
actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), less than five] after
service of the interrogatories.

[Or, if order requested under Code Civ. Proc. § 2031.020(d)]

to serve a demand for inspection on ____________________ [name], within ____________________ [10 days or, in
unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), five
days] of ____________________ [service of summons on (a) defendant or the appearance by (a) defendant in this
action]. The item(s) to be inspected are ____________________ [describe], and are relevant to this action because
____________________ [specify reasons].

[Or, if order requested under Code Civ. Proc. § 2031.260]

in which ____________________ [name] must serve a response to the demand for inspection, ____________________
[specify set, e.g., plaintiff's first set], to within ____________________ [specify number of days less than 30, or in
unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), less
than five] after service of the demand.

[If order requested under Code Civ. Proc. § 2032.220(d)]

to schedule a physical examination of ____________________ [name], [one of the] plaintiff(s) in this action, within
____________________ [specify number of days less than 30] after service of the notice of demand. Plaintiff is seeking
recovery for personal injuries in this action.

[Or, if order requested under Code Civ. Proc. § 2032.230(b)]

in which ____________________ [name] must serve a response to the demand for a physical examination, to within
____________________ [specify number of days less than 20] after service of this demand.

[Or, if seeking to shorten time to serve
a notice of motion under Code Civ. Proc. § 1005]
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to serve notice of motion to ____________________ [specify, e.g., compel further answers to interrogatories] on the
ground that ____________________ [specify grounds].

[Or specify any other order sought]

Dated: ___________________

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

DECLARATION___________________

I, ___________________ [name], declare:

1. I am ____________________ [identify declarant, e.g., an attorney at law duly admitted to practice
before all the courts of the State of California and the attorney of record herein for
____________________ (specify, e.g., plaintiff)].

2. This declaration is made in support of ____________________ [specify, e.g., plaintiff's] application
for an order shortening the time for ____________________ [specify, e.g., serving and responding to
written interrogatories to ____________________ (name)].

3. The nature of this ____________________ [action or proceeding] is ____________________ [specify
nature of action or proceeding].

[If order requested under, e.g., Code Civ. Proc. §§ 2030.020(d) or 2031.020(d), specify if summons served]

4. The summons in this action ____________________ [was or were] served on
____________________ [name(s) of defendant(s)], defendant(s) on ____________________ [date][,
and ____________________ (date), respectively].

[OR, specify if defendant has appeared]

4. ____________________ [Name(s) of defendant(s)], defendant(s), appeared in this action on
____________________ [date][, and ____________________ (date), respectively].

[CONTINUE]
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[EITHER, if information sought is needed in connection with imminent hearing on defendant's pretrial motion]

5. There is good cause for shortening the time for serving and responding to ____________________
[specify, e.g., written interrogatories to ____________________ (name), plaintiff's
____________________ set], in that he/she has knowledge of ____________________ [specify nature
of his/her knowledge, e.g., the information needed to oppose defendant's motion to quash service of
summons that is scheduled for hearing in this court on ____________________ (date)].

[OR, if information sought may be destroyed]

5. There is good cause for shortening the time for serving and responding to ____________________
[specify, e.g., the demand for production of documents to inspect and copy, plaintiff's
____________________ set], in that ____________________ [name of moving party] has reason to
believe that defendant may destroy the documents in his/her/its possession and in that the documents are
vital to plaintiff's cause of action because ____________________ [specify reasons].

[OR, if one on whom demand will be made is infirm]

5. There is good cause for shortening the time for serving and responding to ____________________
[specify, e.g., the demand for physical examination of ____________________ (name)] in that he/she is
seeking damages for injuries allegedly caused by the collision that is the subject matter of this action, and
he/she is [aged and] suffering from ____________________ [state nature of incapacity] [as is more fully
set forth in the declaration of Dr. ____________________ (name )], and his/her physical condition
should be ascertained by examination as soon as possible.

[OR, state other facts that show there is good cause for the order shortening time]

[CONTINUE]

[EITHER]

6. I informed ____________________ [the opposing party or counsel for the opposing party]
____________________ [name] on _____ [date] by ____________________ [specify manner in which
notice given, e.g., telephone] of the time and place that this application would be made.

[OR]

6. I attempted in good faith to inform ____________________ [the opposing party or counsel for the
opposing party] ____________________ [name] of this application on _____ [date or dates] by
____________________ [specify manner in which notice was attempted, e.g., by telephoning his place
of business and residence at least four times per day in the past two days; the business phone was not
answered, and several messages left on the telephone answering machine at his residence were not
returned].
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[OR]

6. For the following reasons, I should not be required to inform the opposing party or his/her attorney
when and where this application will be made: ____________________ [specify reasons].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date].

___________________ [signature]

DECLARATION RE NOTICE

[Add declaration concerning notice given to other parties or why notice should not be required. If notice was provided
later than 10:00 a.m. the court day before the ex parte appearance, explain exceptional circumstances that justify
shorter notice. See discussion in § 8.11[2], [3].]

MEMORANDUM

[Add supporting memorandum of points and authorities. See discussion in §§ 8.05[1][b], 8.11[2], [3].]

ORDER SHORTENING TIME

Application having been made by ____________________ [moving party], and good cause appearing therefor,

IT IS ORDERED that the application is granted, and ____________________ [specify, e.g., the time for service of
responses to plaintiff's first set of interrogatories is shortened so that defendant ____________________ (name) has
____________________ days after service of the interrogatories to respond].
Dated: ___________________

___________________ [signature]

Judge of the ___________________ Court

[b] Comments

[i] Use of Form

This form of ex parte application, declaration, declaration re notice, memorandum, and order is for use by a party
seeking an order shortening time within which an act may be done. Whether it should be referred to as a motion or an
application depends on the language used in the statute or rule authorizing the particular motion or the relief sought, and
on local practice.n1 If sufficient time is available to give notice pursuant to Code of Civil Procedure Section 1005, the
notice procedure should be used.n2 While the most frequent ex parte applications are for orders shortening or extending
time, the form may be adapted to seek other appropriate orders.
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An ex parte application must be accompanied by supporting declarations. These must include a declaration making an
affirmative factual showing containing competent evidence based on personal knowledge of irreparable harm,
immediate danger, or any other statutory basis for granting relief ex parte.n3 The supporting declarations must also
include a declaration based on personal knowledge of the notice given under Cal. Rules of Ct., Rule 3.1204.n4

The declaration regarding notice must state:

The notice given, including the date, time, manner, and name of the party informed, the relief sought,
and response, and whether opposition is expected and that, within the applicable time frame under Cal.
Rules of Ct., Rule 3.1203, the applicant informed the opposing party where and when the application
would be made;n5 or

That the applicant attempted in good faith to inform the opposing party, but was unable to do so,
specifying the efforts made to inform the opposing party;n6 or

That, for reasons specified, the applicant should not be required to inform the opposing party.n7

For a chart showing when motions to shorten time are available under the Discovery Act, see § 8.53. See also the
chapter discussing the particular discovery method in question.

For a discussion of ex parte procedures, see § 8.11.

[ii] Supporting Papers

The declaration or affidavit in support of the ex parte application or order may be a separate document, or incorporated
into the application or motion itself, as is shown in this form. For a form of separate declaration, see § 8.50[3]. A
proposed order for the judge's signature is usually endorsed at the end of the application. In addition, the motion or
application must include a memorandum.n8

[2] Ex Parte Application, Declaration in Support of, and Order Extending Time

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
EX PARTE APPLICATION,
DECLARATION OF ___________________
[name] IN SUPPORT OF, AND
ORDER EXTENDING TIME
TO ____________________ [specify, e.g., SERVE
RESPONSES TO
INTERROGATORIES]
Code Civ. Proc. § 1054;
Cal. Rules of Ct., Rules 3.1200-3.1207
Date: ____________________
Time: _____
Location: _________________
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)
)
)
)

Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

APPLICATION

____________________ [Identify party, e.g., Defendant] ____________________ [name] hereby applies for an order
extending time to

[Specify order sought, e.g., if order requested
under Code Civ. Proc. § 2030.260]

serve responses to the written interrogatories, ____________________ [specify set, e.g., plaintiff's first set], served on
him/her on ____________________ [date], until ____________________ [specify a date not longer than 30 days, or in
unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), less
than five days, from date responses are due].

[OR, if order requested under Code Civ. Proc. § 2031.260]

serve responses to the demand for inspection of documents, ____________________ [specify set, e.g., plaintiff's first
set], served on him/her on ____________________ [date], until ____________________ [specify a date not longer
than 30 days, or in unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry
and detainer), not less than five days, from date responses are due].

[OR, if order requested under Code Civ. Proc. § 2033.250]

serve responses to the requests for admission, ____________________ [specify set, e.g., plaintiff's first set], served on
him/her on ____________________ [date], until ____________________ [specify a date not longer than 30 days, or in
unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), at
least five days, from date responses are due].
Dated: ___________________

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

DECLARATION ___________________
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I, ___________________ [name], declare:

1. I am ____________________ [identify declarant, e.g., an attorney at law duly admitted to practice
before all the courts of the State of California and the attorney of record herein for
____________________ (specify, e.g., defendant)].

2. This declaration is made in support of ____________________ [specify, e.g., defendant's] application
for an order extending the time for ____________________ [specify, e.g., responding to written
interrogatories, plaintiff's ____________________ set].

3. The nature of this ____________________ [action or proceeding] is ____________________ [specify
nature of action or proceeding].

4. ____________________ [State facts, in as many paragraphs as are necessary, supporting the
application for extending time, e.g., ____________________ (name), the person with knowledge of the
facts necessary to respond to the interrogatories, has been hospitalized since ____________________
(date) because of ____________________ (describe medical condition showing inability of person to
provide responses), and is expected to be released on ____________________ (date), as described in the
declaration of Dr. ____________________ (name) attached hereto. At that time,
____________________ (name) expects to be able to provide responses to the interrogatories].

5. ____________________ [State whether or not there have been any previous extensions, e.g.,
Extensions totaling ____________________ days have previously been granted by stipulation of
counsel, and ____________________ days by order of the court].

6. ____________________ [Describe efforts to inform opposing party or opposing party's attorney of
application, or why opposing party should not be informed of application; see alternative Paragraphs 6
in [1], above].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date]

___________________ [signature]

DECLARATION RE NOTICE

[Add declaration concerning notice given to other parties or exceptional circumstances making such notice
unnecessary. See discussion in § 8.11[2], [3].]

MEMORANDUM

[Add supporting memorandum. See discussion in §§ 8.05[1][b], 8.11[2], [3].]

ORDER EXTENDING TIME
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Application having been made by ___________________ [moving party], and good cause appearing therefor,

IT IS ORDERED that the application is granted, and ____________________ [specify, e.g., defendant has 30 days from
the date of this order to respond to plaintiff's first set of interrogatories propounded to defendant on
____________________ (date)].
Dated: ___________________

___________________ [signature]

Judge of the ___________________ Court

[b] Comments

[i] Use of Form

This form of ex parte application is for use by a party seeking to extend the statutory time within which an act must be
done, in this case, service of responses to discovery.n9

When an act to be done, as provided in the Code of Civil Procedure, relates to the service of notices other than of appeal
and of intention to move for a new trial, the time allowed therefor, unless otherwise expressly provided, may be
extended for good cause.n10 If sufficient time is available to give notice pursuant to Code of Civil Procedure Section
1005, the notice procedure should be used.n11

See also the comments to the ex parte application and declaration for an order shortening time in [1][b], above.

For provisions relating to extensions of time for attorney legislators, see Code of Civil Procedure Section 1054.1.n12

[ii] Judge to Whom Application Made

An application for an order extending time must be heard and determined by the judge before whom the matter is
pending or by the judge who presided at the trial of the action. In case of the inability, death, or absence of that judge,
the application may be heard and determined by another judge of the same court.n13

[iii] Previous Extensions

An application for an order extending time must disclose in writing the nature of the case and what extensions, if any,
have previously been granted by order of the court or stipulation of counsel.n14

[iv] Length of Extension

An extension of time granted under Code of Civil Procedure Section 1054 must not exceed 30 days, without the consent
of the adverse party.

[v] Extension by Stipulation

The court must grant an extension if all attorneys of record for all parties who have appeared agree to the extension in
writing.n15

[vi] Filing and Service
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An order extending time must be filed immediately and copies served within 24 hours after made, or within such other
time period as the court may fix.n16

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureJudgmentsRelief From JudgmentMotions for
New TrialsCriminal Law & ProcedureTrialsDefendant's RightsRight to Confrontation

FOOTNOTES:
(n1)Footnote 1. See, e.g., Code Civ. Proc. §§ 2030.020(d) (motion to shorten time for serving interrogatories with or
without notice), 2030.260 (motion to shorten time for responding to interrogatories).

(n2)Footnote 2. See McDonald v. Severy (1936) 6 Cal. 2d 629, 631, 59 P.2d 98 ; see § 8.52 for a form of notice of
motion to shorten time.

(n3)Footnote 3. Cal. Rules of Ct., Rules 3.1201(2), 3.1202(c).

(n4)Footnote 4. Cal. Rules of Ct., Rule 1201(3).

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1204(b)(1).

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1204(b)(2).

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1204(b)(3).

(n8)Footnote 8. Cal. Rules of Ct., Rule 3.1201(4).

(n9)Footnote 9. See Code Civ. Proc. § 1054.

(n10)Footnote 10. Code Civ. Proc. § 1054.

(n11)Footnote 11. See McDonald v. Severy (1936) 6 Cal. 2d 629, 631, 59 P.2d 98 .

(n12)Footnote 12. [Reserved]

(n13)Footnote 13. Cal. Rules of Ct., Rule 2.20(a); see Code Civ. Proc. § 1054(a).

(n14)Footnote 14. Cal. Rules of Ct., Rule 2.20(b).

(n15)Footnote 15. Code Civ. Proc. § 1054(b).

(n16)Footnote 16. Cal. Rules of Ct., Rule 2.20(c).
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1-8 California Deposition and Discovery Practice § 8.52

§ 8.52 Proceedings by Plaintiff for Leave to Initiate Discovery Early

[1] Notice of Motion and Motion, Points and Authorities, and Supporting Declaration for Order to Grant
Plaintiff Leave to Initiate Discovery Early

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

_________________________________

______________________ [name(s)],
Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION,
MEMORANDA, AND
SUPPORTING DECLARATION
OF ___________________ [name] FOR
ORDER GRANTING LEAVE TO
SERVE ___________________ [specify, e.g.,
INTERROGATORIES] EARLY
AND SHORTENING TIME FOR
RESPONSE [AND ORDER
SHORTENING TIME]
Code Civ. Proc. §§ ____________________
[2030.020, 2030.260 or
2031.020, 2031.260 or 2032.220(d), 2032.230]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

_________________________________
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To each party herein and to the attorney of record for each party:

NOTICE IS HEREBY GIVEN that on ____________________ [date], at ____________________ [time], or as soon
thereafter as the matter can be heard, in [____________________ (Department or Division) ____________________
of] this court, located at ____________________ [street address], ____________________ [city], plaintiff
____________________ [name] will, and hereby does, move for an order granting him/her/it leave

[EITHER, if order requested under Code Civ. Proc. §§ 2030.020, 2030.260]

to serve written interrogatories on ____________________ [name], within ____________________ [10 days or, in
unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), 5
days] of ____________________ [service of summons on (a) defendant or the appearance by (a) defendant in this
action] and requiring that party to serve his/her/its responses to those interrogatories within ___________________
(specify number of days less than 30, or in unlawful detainer actions or other proceedings under Code Civ. Proc. §
1159 et seq. (forcible entry and detainer), less than 5 ) after service. The motion is made on the grounds that there is
good cause for the order allowing the plaintiff to serve early interrogatories in that ____________________ [specify].
Additionally, there is good cause for requiring the responses to be served early in that ____________________
[specify].

[OR, if order requested under Code Civ. Proc. §§ 2031.020, 2031.260]

to serve a demand for inspection on ____________________ [name], within ____________________ [10 days or, in
unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), at
least, 5 days] of ____________________ [service of summons on (a) defendant or the appearance by (a) defendant in
this action] and requiring that party to serve his/her/its responses to this demand within ____________________
(specify number of days less than 30, or in unlawful detainer action or other proceeding under Code Civ. Proc. § 1159
et seq. (forcible entry and detainer), at least 5) after service of this demand. The items to be inspected are
____________________ [describe documents, things, land, or property that are subject of the demand] and are relevant
to this action because ____________________ [specify reasons]. The motion is made on the grounds that there is good
cause for the order allowing the plaintiff to serve an early demand in that ____________________ [specify].
Additionally, there is good cause for requiring the response to the demand for inspection to be served early in that
____________________ [specify].

[OR, if order requested under Code Civ. Proc. §§ 2032.220, 2032.230]

to schedule a physical examination of ____________________ [name], [one of the] plaintiff(s) in this action, within
____________________ [specify number of days less than 30] after service of the notice of demand. Plaintiff is seeking
recovery for personal injuries in this action. The motion is made on the grounds that there is good cause for the order
allowing the defendant to schedule an early physical examination of plaintiff and to shorten the time for him/her to file a
response to this demand in that ____________________ [specify].

[CONTINUE]

The motion will be based on this notice of motion, the memorandum provided below, the attached declaration(s) of
____________________ [name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
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may be presented at the hearing of the motion].
Dated: ___________________

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for Plaintiff ___________________ [name]

ORDER SHORTENING TIME

[See order in § 8.50[1[[a], if desired]

MEMORANDUM

[State memorandum supporting motion; see discussion
in § 8.05[1][b].]

DECLARATION ___________________

I, ___________________ [name], declare:

1. I am ____________________ [identify declarant, e.g., an attorney at law duly admitted to practice
before all the courts of the State of California and the attorney of record herein for
____________________ (specify, e.g., plaintiff)].

2. This declaration is made in support of ____________________ [specify, e.g., plaintiff's] motion for
orders shortening the time for serving and responding to ____________________ [specify, e.g., written
interrogatories to ____________________ (name)].

3. The nature of this ____________________ [action or proceeding] is ____________________
[specify].

4. There is good cause for granting plaintiff leave to ____________________ [specify, e.g., propound
interrogatories before 10 days after service of the summons or appearance by defendant] and for
shortening the time in which defendant has to respond in that ____________________ [specify facts
showing good cause in as many paragraphs as necessary].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date]
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___________________ [signature]

[b] Comments

This form of notice of motion, motion, supporting memorandum, and supporting declaration is for use by a plaintiff
seeking to initiate certain discovery methods early, and to shorten the statutory time within which a response is due. The
form will normally be used to obtain leave to serve one of the following discovery methods early: interrogatories,n1
demand for inspection,n2 or demand for physical examination of a personal-injury plaintiff.n3

This notice of motion and declaration will usually be combined with an application for an order under Code of Civil
Procedure Section 1005(b), shortening the time required for giving notice of the motion, since this form will be used
when there is a need to proceed with a discovery method quickly. For a sample order shortening time, see § 8.50[1][a].

For a form of order that may adapted for use if the foregoing motion is granted, see the order at the end of the ex parte
application to shorten time in § 8.51[1][a], and the general form of order in § 8.50[5][a].

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedurePreliminary ProceedingsDetainerTimingReal Property LawTitle QualityAdverse Claim
ActionsGeneral OverviewReal Property LawTitle QualityAdverse Claim ActionsUnlawful
DetainerTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2030.020, 2030.260.

(n2)Footnote 2. Code Civ. Proc. §§ 2031.020, 2031.260.

(n3)Footnote 3. Code Civ. Proc. §§ 2032.220, 2032.230.
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§ 8.53 CHART: Provisions Authorizing Orders to Shorten or Extend Time

Click here to view image.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsTime LimitationsGeneral OverviewCivil ProcedurePleading &
PracticePleadingsTime LimitationsComputationCivil ProcedurePleading & PracticePleadingsTime
LimitationsExtensions
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§ 9.syn Synopsis to Chapter 9: Review of Discovery Orders

§ 9.01 Review by Appeal

[1] General Rule

[2] Sanction Orders

[3] Other Exceptions to General Rule

§ 9.02 Review by Extraordinary Writ

[1] Generally Limited to Issues of First Impression or General Importance

[2] Exception for Orders Violating Privilege

[2A] Exception If Order Prevents Party From Having Fair Opportunity to Litigate Its Case

[3] Review of Contempt Order

[4] Review of Order Affecting Nonparty Witness

§ 9.03 Choosing Proper Writ

§ 9.04 Jurisdiction to Entertain Petition for Writ

§ 9.05 Grounds for Writ

[1] Denial of Discovery

[2] Grant of Discovery

[a] Generally

[b] Violation of Privilege

[3] Relevancy
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[4] Determining Proper Exercise of Discretion

[5] New Objections Not Considered on Appeal

§ 9.06 Record Needed to Support Writ

§ 9.07 Procedural Requirements for Petition for Writ

[1] Form and Content of Writ

[2] Memoranda

[3] Service and Proof of Service

[4] Timely Filing

[5] Certificate of Interested Persons or Entities

§ 9.08 Standard of Review

§§ 9.09-9.19 [Reserved]

§ 9.20 Petition for Writ of Prohibition to Restrain Enforcement of Discovery Order

[1] Form

[2] Comments

[a] Use of Form

[b] Allegations

[c] Verification

[d] Memoranda

[e] Number of Copies

[f] Proof of Service

[g] Praying for Relief in the Alternative

[h] Attaching Complete Record

[i] Filing and Serving Certificate of Interested Persons or Entities

§ 9.21 Petition for Writ of Mandate to Compel Issuance of Discovery Order

[1] Form
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[2] Comments

[a] Use of Form

[b] Allegations

[c] Verification
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Scope

SCOPE

This chapter contains a discussion of procedures for appellate review of discovery orders. Part A discusses review by
appeal and by extraordinary writ. Part B contains a form of petition for a writ of prohibition to restrain enforcement of a
discovery order and a form of petition for writ of mandate to compel issuance of a discovery order.
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§ 9.01 Review by Appeal

[1] General Rule

Generally, orders relating to discovery are not appealable immediately after the order is made, but are reviewable on
appeal from the final judgment entered in the action.n1 Although the propriety of the discovery order can be raised on
appeal at the conclusion of the case, it is usually then too late as a practical matter,n2 because appellate courts are
reluctant to overturn the judgment of a trial court after a full trial on the grounds of a procedural error, unless the error is
so prejudicial that it constitutes a miscarriage of justice.n3

At least part of the reason for the non-appealability of discovery orders is the goal of judicial economy. In furtherance of
this goal, trial courts have a duty to screen out frivolous or vexatious appeals, and appellate courts should refuse to
decide issues not properly before them.n4 Accordingly, one court of appeal strictly construed the provisions of Code of
Civil Procedure Section 904.1, which enumerates those orders that are appealable, holding that an order to produce
documents under a subpoena duces tecum,n5 was not on that list, and was, therefore, not an appealable order.n6

[2] Sanction Orders

Orders levying sanctions for failure to make discovery are appealable if they are a final judgment on a collateral
proceeding growing out of the action.n7 It is not sufficient, though, that the order determine finally for the purpose of
further proceedings in the trial court some distinct issue in the case. The order must direct the payment of money by the
appellant or the performance of an act by or against him or her.n8

An order imposing sanctions on an attorney representing a party in a pending matter, for failure to make discovery, is
not a separately appealable final order.n9 Nevertheless, a superior court judgment directing payment of monetary
sanctions by a party or an attorney for a party in an amount exceeding $5,000 is immediately appealable.n10 Lesser
sanction orders against a party or an attorney for a party may be reviewed on an appeal by that party after entry of final
judgment in the main action, or, at the discretion of the court of appeal, on petition for an extraordinary writ.n11

[3] Other Exceptions to General Rule

A discovery order issued in a proceeding pending in another jurisdiction constitutes an exception to the general rule that
discovery orders are not appealable. In these cases, the order will be deemed a final, appealable judgment because it is
the sole matter before the trial court and no final review of the underlying action will take place in California.n12

A discovery order pertaining to information not related to the merits of the underlying case constitutes another
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exception to the general rule.n13 Thus, in a lender liability action brought by a growers' cooperative against its bank,
when the plaintiff's attorney initiated and maintained an undisclosed social relationship with the defense counsel's
secretary, who was familiar with all aspects of the litigation, the trial court's order on a motion to compel further
discovery regarding the nature of that relationship and the matters that may have been discussed between the attorney
and the secretary was immediately appealable. The court of appeal reasoned that the discovery sought did not relate to
the merits of the lender liability case, and that, considering the substance of the defendant's claim that the plaintiff's
attorney used the relationship to obtain confidential information, resolution of the discovery issue could not be deferred
until final judgment was rendered.n14

Another exception to the general rule is that an order fixing the ''reasonable'' fee an expert witness may charge for
deposition testimony under Code of Civil Procedure Section 2034.470 is subject to direct appeal by the expert.
Although such an order does not actually direct the payment of money, it has been held appealable on the ground that
the expert could refuse to proceed with the deposition upon nonpayment of the requested hourly fee, in which case the
trial court could order monetary sanctions.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureAppealsAppellate JurisdictionCollateral Order DoctrineCriminal Law & ProcedureDiscovery &
InspectionDiscovery MisconductGeneral OverviewLegal EthicsSanctionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Southern Pacific Co. v. Oppenheimer (1960) 54 Cal. 2d 784, 785-786, 8 Cal. Rptr. 657, 356 P.2d
441 ; Hiott v. Superior Court (1993) 16 Cal. App. 4th 712, 716, 20 Cal. Rptr. 2d 157 (exception when compelled
disclosure of claimed privilege is threatened); Clausing v. San Francisco Unified School Dist. (1990) 221 Cal. App. 3d
1224, 1241, 271 Cal. Rptr. 72 ; see Freidberg v. Freidberg (1970) 9 Cal. App. 3d 754, 764, 88 Cal. Rptr. 451 .

(n2)Footnote 2. See Stein v. Hassen (1973) 34 Cal. App. 3d 294, 299, 109 Cal. Rptr. 321 (criticizing appellant for
not challenging discovery orders by extraordinary writ prior to entry of default judgment).

(n3)Footnote 3. Jaffe v. Albertson Co. (1966) 243 Cal. App. 2d 592, 618, 53 Cal. Rptr. 25 ; Wooldridge v.
Mounts (1962) 199 Cal. App. 2d 620, 628-629, 18 Cal. Rptr. 806 .

(n4)Footnote 4. Bishop v. Merging Capital, Inc. (1996) 49 Cal. App. 4th 1803, 1809, 57 Cal. Rptr. 2d 556 .

(n5)Footnote 5. Gov't Code § 11188 (investigation by state department).

(n6)Footnote 6. Bishop v. Merging Capital, Inc. (1996) 49 Cal. App. 4th 1803, 1806-1809, 57 Cal. Rptr. 2d 556
(court noted that if and when parties' refusal to comply with order resulted in adverse consequence, they could seek
intervention of appellate court by extraordinary writ or by appeal, as may be appropriate).

(n7)Footnote 7. See Lakin v. Watkins Associated Industries (1993) 6 Cal. 4th 644, 650-651, 25 Cal. Rptr. 2d 109,
863 P.2d 179 (trial court's denial of plaintiff's postjudgment motion for attorney's fees under Code Civ. Proc. § 2033(o)
(now § 2033.420)--sanction for unwarranted failure to admit discovery request--is appealable order).

(n8)Footnote 8. Sjoberg v. Hastorf (1948) 33 Cal. 2d 116, 119, 199 P.2d 668 ; see Lund v. Superior Court
(1964) 61 Cal. 2d 698, 709, 39 Cal. Rptr. 891, 394 P.2d 707 .

(n9)Footnote 9. Ballard v. Taylor (1993) 20 Cal. App. 4th 1736, 1739, 25 Cal. Rptr. 2d 384 ; Peterson v.
General Motors Corp. (1993) 19 Cal. App. 4th 1330, 1332-1333, 23 Cal. Rptr. 2d 768 (party's ability to challenge order
imposing discovery sanctions is adequately protected by right of appeal after final judgment); Slemaker v. Woolley
(1989) 207 Cal. App. 3d 1377, 1382, 255 Cal. Rptr. 532 (Code Civ. Proc. § 2025.010 et seq. order). See In re
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Marriage of Niklas (1989) 211 Cal. App. 3d 28, 34, 258 Cal. Rptr. 921 (court of appeal granted review by treating
appeal as application for extraordinary relief, in part because sanctions were imposed in response to earlier order from
it).

(n10)Footnote 10. Code Civ. Proc. § 904.1(a)(11), (12); Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223
Cal. App. 3d 1429, 1442, 1442 n.10, 273 Cal. Rptr. 262 . For discussion of the review of the imposition of sanctions,
see Ch. 42.

(n11)Footnote 11. Code Civ. Proc. § 904.1(b); see Guillemin v. Stein (2002) 104 Cal. App. 4th 156, 161, 128 Cal.
Rptr. 2d 65 (after appeal from discovery sanctions award of $1,643 was dismissed as untimely, it was immaterial that
court later ''confirmed'' its sanctions award in postjudgment order from which there was a timely appeal; to be
appealable, postjudgment order must also raise issue different from issues embraced in judgment, otherwise it would
give party two chances to appeal same ruling and thus circumvent time limit on appealing from judgment).

(n12)Footnote 12. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 1039-1041, 207 Cal. Rptr. 94 (immediate
appeal allowed of California order denying application to compel discovery in action pending in Hawaii).

(n13)Footnote 13. See Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 310, 254 Cal. Rptr. 853 .

(n14)Footnote 14. Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 310, 254 Cal. Rptr. 853 ; see also
Brun v. Bailey (1994) 27 Cal. App. 4th 641, 650-651, 32 Cal. Rptr. 2d 624 (order denying witness's motion for
protective order requiring payment of expert witness fee for deposition testimony was appealable as order from finally
adjudicated collateral matter).

(n15)Footnote 15. Marsh v. Mountain Zephyr, Inc. (1996) 43 Cal. App. 4th 289, 298, 50 Cal. Rptr. 2d 493 (''No
useful purpose would be served by requiring the witness to refuse to be deposed and possibly incur discovery sanctions
... before seeking appellate review of the order setting his fee'').
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§ 9.02 Review by Extraordinary Writ

[1] Generally Limited to Issues of First Impression or General Importance

In an appropriate situation, a prerogative writ of mandate or prohibition may be used to review interim orders in
discovery cases, although they will not be issued routinely or as a matter of course even when the trial court's order is
erroneous.n1 Their use is not favored, since the delay caused by interim review of discovery orders is likely to result in
greater harm to the judicial process than is the enforcement of a possibly improper discovery order.n2

Generally, therefore, intermediate review of orders in discovery matters is proper only to review questions of first
impression that are of general importance to the trial courts and the legal profession where general guidelines can be
laid down for future cases.n3 For example, review by extraordinary writ was appropriate in a case of first impression
involving the interpretation of a provision of the Discovery Act.n4 In another case, the court of appeal granted a writ
petition to consider a novel issue involving the balancing of plaintiffs' need for discovery as opposed to a nonparty's
right to privacy.n5

A court may also chose to grant interim review of a discovery order by means of a writ proceeding, when it determines
that such review is otherwise warranted by the procedural history of a particular case.

Thus, an order imposing monetary sanctions was reviewed by the court of appeal prior to a final judgment when the
trial court had granted the monetary sanctions in response to a notice that the court of appeal was considering issuing a
peremptory writ directing the trial court to modify its order imposing issue sanctions and only to impose severe
monetary sanctions.n6 Another court found that writ review of an order compelling discovery was appropriate when the
availability of the contested tactic would have an extremely negative impact on litigation, especially on litigation
expense, and, if permitted, would likely soon achieve prevalence.n7

[2] Exception for Orders Violating Privilege

As an exception to the general rule that extraordinary writs are properly used only to review questions of first
impression or general importance,n8 courts permit review by extraordinary writ when an order granting discovery
allegedly violates a party's privilege or other protection against disclosure.n9

[2A] Exception If Order Prevents Party From Having Fair Opportunity to Litigate Its Case

Writ review of a discovery proceeding may also be available when the order denying discovery prevents a party from
having a fair opportunity to litigate his or her case.n10
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[3] Review of Contempt Order

The judgment and orders of the court or judge in contempt cases are final, conclusive,n11 and not appealable.n12
Although a contempt order in discovery matters is nonappealable, it may be reviewed by a petition for a writ of
review,n13 habeas corpus,n14 or prohibition.n15

An exception exists, however, when the court orders a reduction in an expert witness' requested hourly fee for
deposition testimony pursuant to Code of Civil Procedure Section 2034.470. Such an order may be appealed
immediately by the expert, since its effect is ''immediate, pecuniary and substantial.''n16

[4] Review of Order Affecting Nonparty Witness

Because only a party has a right to appeal or seek review by prerogative writ, the only procedure by which a nonparty
witness may secure relief from a discovery order is to subject himself or herself to a contempt order for noncompliance
that is reviewable in an appellate court by habeas corpus or by writ of review.n17

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedureRemediesWritsGeneral
OverviewCivil ProcedureAppealsGeneral OverviewCivil ProcedureAppealsAppellate JurisdictionGeneral
OverviewCivil ProcedureAppealsAppellate JurisdictionInterlocutory Orders

FOOTNOTES:
(n1)Footnote 1. Mobil Oil Corp. v. Superior Court (1976) 59 Cal. App. 3d 293, 303, 130 Cal. Rptr. 814 ; Palay v.
Superior Court (1993) 18 Cal. App. 4th 919, 925, 22 Cal. Rptr. 2d 839 ; O'Brien v. Superior Court (1965) 233 Cal.
App. 2d 388, 391, 43 Cal. Rptr. 815 ; see also In re De La Parra (1986) 184 Cal. App. 3d 139, 141, 228 Cal. Rptr. 864
(contempt order reviewable by petition for habeas corpus).

(n2)Footnote 2. Sav-On Drugs, Inc. v. Superior Court (1975) 15 Cal. 3d 1, 5, 123 Cal. Rptr. 283, 538 P.2d 739 ;
Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 169-170, 84 Cal. Rptr. 718, 465 P.2d 854 .

(n3)Footnote 3. Vinson v. Superior Court (1987) 43 Cal. 3d 833, 838, 239 Cal. Rptr. 292, 740 P.2d 404 ;
Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 169-170, 84 Cal. Rptr. 718, 465 P.2d 854 ; Oceanside
Union School Dist. v. Superior Court (1962) 58 Cal. 2d 180, 185-186 n. 4, 23 Cal. Rptr. 375, 373 P.2d 439 ; see, e.g.,
Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 881, 94 Cal. Rptr. 2d 505 (writ review of discovery order
denying motion to stay civil proceedings or discovery pending disposition of a related criminal case was appropriate to
resolve issue of first impression in California).

(n4)Footnote 4. Appleton v. Superior Court (1988) 206 Cal. App. 3d 632, 634, 253 Cal. Rptr. 762 .

(n5)Footnote 5. Johnson v. Superior Court (2000) 80 Cal. App. 4th 1050, 1055-1056, 1070-1073, 95 Cal. Rptr.
2d 864 (holding that parents and their child, in action against sperm bank for allegedly transmitting serious kidney
disease to child, could compel deposition of nonparty sperm donor and production of related documents, so long as trial
court fashioned order to compel so as to maintain confidentiality of identity of donor); see also 9.02[2].

(n6)Footnote 6. In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 34, 258 Cal. Rptr. 921 (apparently issue
sanction had been earlier considered by court of appeal because it involved alleged violations of work-product doctrine
and attorney-client privilege). For discussion of the review of orders imposing sanctions, see Ch. 42.

(n7)Footnote 7. Catanese v. Superior Court (1996) 46 Cal. App. 4th 1159, 1163-1164, 54 Cal. Rptr. 2d 280
(interrogatories sought to force opposing counsel to compare eight volumes of deposition testimony with transcripts of
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two criminal trials and one administrative proceeding, plus whatever information counsel intended to use at trial, and to
apply that analysis to deposition answers, and provide analysis in written interrogatory answers).

(n8)Footnote 8. See 9.02[1].

(n9)Footnote 9. Korea Data Systems Co. v. Superior Court (1997) 51 Cal. App. 4th 1513, 1516, 59 Cal. Rptr. 2d
925 (review by writ is only adequate remedy when court orders production of documents which may be subject to
privilege, ''once privileged matter has been disclosed there is no way to undo the harm which consists of the very
disclosure''); Hiott v. Superior Court (1993) 16 Cal. App. 4th 712, 716, 20 Cal. Rptr. 2d 157 (challenged order
compelled disclosure of videotape for which attorney-client privilege was claimed); Davis v. Superior Court (1992) 7
Cal. App. 4th 1008, 1012-1013, 9 Cal. Rptr. 2d 331 (erroneous denial of plaintiff's motion to quash subpoena duces
tecum for psychotherapeutic records); Dickerson v. Superior Court (1982) 135 Cal. App. 3d. 93, 97, 185 Cal. Rptr. 97
; see Roberts v. Superior Court (1973) 9 Cal. 3d 330, 336, 107 Cal. Rptr. 309, 508 P.2d 309 ; Raytheon Co. v.
Superior Court (1989) 208 Cal. App. 3d 683, 689, 256 Cal. Rptr. 425 ; BP Alaska Exploration, Inc. v. Superior Court
(1988) 199 Cal. App. 3d 1240, 1249, 245 Cal. Rptr. 682 (vacation of order compelling disclosure of contents of writings
protected by absolute work product rule); El Dorado Savings & Loan Assn. v. Superior Court (1987) 190 Cal. App. 3d
342, 344-345, 235 Cal. Rptr. 303 ; Thomas B. v. Superior Court (1985) 175 Cal. App. 3d 255, 260, 220 Cal. Rptr. 577
(vacation of order compelling putative father to produce privileged income tax returns before parentage was
conclusively established); Hofmann Corp. v. Superior Court (1985) 172 Cal. App. 3d 357, 362-363 n.2, 218 Cal. Rptr.
355 (vacation of order compelling discovery of confidential customer list justified by same reasoning as vacation of
order violating privilege). See also discussion in § 9.05[2][b].

(n10)Footnote 10. Waicis v. Superior Court (1990) 226 Cal. App. 3d 283, 286-287, 276 Cal. Rptr. 45 ; see
Lehman v. Superior Court (1986) 179 Cal. App. 3d 558, 562-563, 224 Cal. Rptr. 572 (prerogative writ is appropriate to
review discovery orders when abuse of discretion results in denial of discovery).

(n11)Footnote 11. Code Civ. Proc. § 1222.

(n12)Footnote 12. In re Buckley (1973) 10 Cal. 3d 237, 259, 110 Cal. Rptr. 121, 514 P.2d 1201 .

(n13)Footnote 13. Mitchell v. Superior Court (1972) 28 Cal. App. 3d 759, 764, 104 Cal. Rptr. 921 .

(n14)Footnote 14. See In re Carvallo (1973) 29 Cal. App. 3d 983, 986, 105 Cal. Rptr. 925 .

(n15)Footnote 15. See Safer v. Superior Court (1975) 15 Cal. 3d 230, 235, 124 Cal. Rptr. 174, 540 P.2d 14 .

(n16)Footnote 16. Marsh v. Mountain Zephyr, Inc. (1996) 43 Cal. App. 4th 289, 295, 50 Cal. Rptr. 2d 493 .

(n17)Footnote 17. La Bella v. Kaiser Foundation Health Plan, Inc. (1977) 72 Cal. App. 3d 499, 500-501, 138
Cal. Rptr. 212 . See 9.03[3].
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§ 9.03 Choosing Proper Writ

Under Code of Civil Procedure Section 1085, mandate may issue to compel the performance by an inferior court of an
act that the law required such inferior court to perform. The writ of prohibition is the counterpart of mandate. It
functions, as expressed in Code of Civil Procedure Section 1102, to arrest and prevent proceedings of an inferior court
or a judge of such court that has exceeded its jurisdiction.n1 Consequently, mandate is ordinarily the appropriate
remedy for an improper denial of discovery, and prohibition is the proper remedy to prevent improper discovery.n2

The writ must be either alternative or peremptory. The alternative writ must command the party to whom it is directed
to desist or refrain from further proceedings in the action or matter specified therein, until the further order of the court
from which it is issued, and to show cause before the court at a time and place then or thereafter specified by court order
why the party should not be absolutely restrained from any further proceedings in the action or matter. The peremptory
writ must be in a similar form, except that the words requiring the party to show cause why he or she should not be
absolutely restrained must be omitted.n3

Although counsel should attempt to choose the appropriate remedy, a mistake in the choice is not fatal to the request for
relief. When the allegations and prayers of the petition are broad enough to encompass the appropriate remedy, it may
be treated as one for such relief, and the proper order may be granted. If a single writ will not grant all the relief
required, the court may grant both writs of prohibition to prevent the lower court from acting in excess of its jurisdiction
and mandate to compel a mandatory act.n4 Similarly, if a party improperly appeals a discovery order, rather than
petitioning for writ of mandate, the court may treat the purported appeal as a petition for writ of mandate to compel the
trial court to set aside its order.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudgmentsRelief From JudgmentExcusable Neglect & MistakesMistakeCivil
ProcedureRemediesWritsCommon Law WritsGeneral OverviewCivil ProcedureRemediesWritsCommon Law
WritsProhibition

FOOTNOTES:
(n1)Footnote 1. American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d 579, 588, 113 Cal. Rptr. 561 .

(n2)Footnote 2. Burke v. Superior Court (1969) 71 Cal. 2d 276, 278 n.1, 78 Cal. Rptr. 481, 455 P.2d 409 ;
Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 269, 114 Cal. Rptr. 20 .
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(n3)Footnote 3. Code Civ. Proc. § 1104; See City of Azusa v. Superior Court (1987) 191 Cal. App. 3d 693, 697,
236 Cal. Rptr. 621 (example of case in which issuance of peremptory writ in first instance was proper).

(n4)Footnote 4. O'Brien v. Superior Court (1965) 233 Cal. App. 2d 388, 392, 43 Cal. Rptr. 815 .

(n5)Footnote 5. Poe v. Diamond (1987) 191 Cal. App. 3d 1394, 1397-1398, 237 Cal. Rptr. 80 (noting that both
parties had prepared full briefs and respondent did not challenge its appealability).
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§ 9.04 Jurisdiction to Entertain Petition for Writ

The Supreme Court, courts of appeal, superior courts and their judges have original jurisdiction in proceedings for
extraordinary relief in the nature of mandate and prohibition.n1

As a practical matter, original proceedings for extraordinary writs should be filed in the Supreme Court only in cases of
overwhelming public importance. The Supreme Court rarely accepts such proceedings but instead transfers the case to
the appropriate court of appeal.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionSubject Matter JurisdictionGeneral OverviewCivil ProcedureRemediesWritsCommon Law
WritsMandamusCivil ProcedureAppealsAppellate JurisdictionState Court Review

FOOTNOTES:
(n1)Footnote 1. Cal. Const., art. VI, § 10; see Code Civ. Proc. §§ 1085, 1103.

Page 367



147 of 154 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION I CIVIL DISCOVERY IN GENERAL
CHAPTER 9 Review of Discovery Orders

PART A. Text

1-9 California Deposition and Discovery Practice § 9.05

§ 9.05 Grounds for Writ

[1] Denial of Discovery

For a prerogative writ to be issued when discovery is denied, a clear abuse of discretion by the trial court must be
demonstrated.n1 In other words, review is limited to a determination of whether the trial court abused the discretion
vested in it by the Discovery Act; that discretion, while broad, nevertheless must be exercised in the manner required by
law.n2 Abuse of discretion is shown if there is no substantial basis for the manner in which the trial court's discretion
was exercised or if the trial court applied a patently improper standard of decision.n3

[2] Grant of Discovery

[a] Generally

The liberal policies of the Civil Discovery Act generally counsel against overturning a trial court's decision granting
discovery unless a substantial interest of the petitioner will be impaired by the discovery.n4 A common example is a
grant of discovery that violates a privilege against disclosure.n5

The general rule that a reviewing court should rarely interfere with pretrial discovery orders, particularly when the
orders grant discovery, is not applicable in a case involving an order pertaining to requests for admission under Code of
Civil Procedure Section 2033.010 et seq., because requests for admission are more closely akin to summary
adjudication procedures than to orthodox discovery and are designed less to discover the facts than to render it
unnecessary to try otherwise triable issues.n6

[b] Violation of Privilege

Prerogative writs are especially needed if the trial court order allegedly violates a privilege of the party against whom
discovery is granted. That party must either disclose the privileged information or subject himself or herself to a charge
of contempt for refusal to obey the court's order pending appeal. The first alternative could lead to disruption of a
confidential relationship, while the second would involve the possibility of a jail sentence and additional delay of the
litigation during review of the contempt order.n7

[3] Relevancy

A court generally will not issue an extraordinary writ when the objection to the trial court's grant of discovery is on
relevancy grounds, unless the court concludes that the answers sought by a given line of questioning cannot, as a
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reasonable possibility, lead to the discovery of admissible evidence or be helpful in preparing for trial. Even though this
rule requires disclosing irrelevant matter, the burden of disclosing such matter will generally not be too onerous and the
purposes of the discovery process of improving the efficiency and integrity of the judicial process will be preserved.n8

[4] Determining Proper Exercise of Discretion

Each exercise of discretion by a trial court will occur under a differing set of facts, and each case, of necessity, must be
decided in light of those particular facts. Nevertheless, the Supreme Court has stated that to constitute a proper exercise
of discretion, the factual determination of the trial court should clearly and unequivocally be based on the following
legal concepts:n9

1. The legislative purposes of the Discovery Act are not to be subverted under the guise of the exercise of
discretion.

2. Those purposes are to be given effect rather than thwarted, so that discovery is encouraged.

3. When disputed facts provide a basis for the exercise of discretion, those facts should be liberally
construed in favor of discovery, rather than in the most limited and restrictive manner possible.

4. Although the statutory limitations on discovery must be applied when the facts so warrant, exercise of
discretion does not authorize extension beyond these limits.

5. There is no room for judicial discretion in those situations not included in the statutes but asserted as
general limitations of the privileges conferred. Such situations, however, may be subject to judicial
discretion under the statutory power to prevent abuse and advance the ends of justice.

6. The power to prevent abuse by granting protective orders is the power to exercise discretion based on
the factual showing made. When the record indicates facts on which the court exercised its discretion,
that exercise will not be disturbed on appeal. When the facts are undisputed, or there is but one
reasonable interpretation of them, the question is not one of fact but of law.

7. The trial courts in exercising their discretion should keep in mind that the Legislature has suggested
that, where possible, the courts should impose partial limitations rather than outright denial of discovery.

8. In the exercise of its discretion, the court should weigh the relative importance of the information
sought against the hardship that its production might entail; and it must weigh the relative ability of the
parties to obtain the information before requiring the adversary to bear the burden or cost of production,
keeping in mind the statutory admonition of entering an order consistent with justice.

Any record that indicates a failure to give adequate consideration to these concepts is subject to the attack of abuse of
discretion, regardless of the fact that the order shows no such abuse on its face.n10

[5] New Objections Not Considered on Appeal

Generally an order or judgment of a trial court will be sustained, without regard to the reasons given by that court, if
adequate grounds existed for the making of the order or judgment at the time the order was made. Consequently, an
objecting party may not urge new and additional objections raised for the first time on appeal.n11

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureRemediesWritsCommon Law WritsGeneral OverviewCivil ProcedureRemediesWritsCommon Law
WritsProhibitionCivil ProcedureAppealsReviewabilityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 415, 15 Cal. Rptr. 119, 364 P.2d
295 .

(n2)Footnote 2. See Fuss v. Superior Court (1969) 273 Cal. App. 2d 807, 814-815, 78 Cal. Rptr. 583 .

(n3)Footnote 3. Coriell v. Superior Court (1974) 39 Cal. App. 3d 487, 491 n.1, 114 Cal. Rptr. 310 . See also
9.05[4].

(n4)Footnote 4. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 171, 84 Cal. Rptr. 718, 465 P.2d
854 .

(n5)Footnote 5. See West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 415, 15 Cal. Rptr. 119,
364 P.2d 295 . See also 9.05[3].

(n6)Footnote 6. Hansen v. Superior Court (1983) 149 Cal. App. 3d 823, 827, 197 Cal. Rptr. 175 (decided under
prior law).

(n7)Footnote 7. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 336, 107 Cal. Rptr. 309, 508 P.2d 309 ; see In
re De La Parra (1986) 184 Cal. App. 3d 139, 143-145, 228 Cal. Rptr. 864 (stating that contempt sanction for discovery
abuse should be used only when court's dignity is compromised and no other suitable sanction can be found). See also
discussion in § 9.02[2].

(n8)Footnote 8. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 170 n.11, 173, 84 Cal. Rptr. 718,
465 P.2d 854 ; see Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal. 3d 785, 790, 183 Cal. Rptr.
810, 647 P.2d 86 ; Sav-On Drugs, Inc. v. Superior Court (1975) 15 Cal. 3d 1, 7, 123 Cal. Rptr. 283, 538 P.2d 739 .

(n9)Footnote 9. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 382-384, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n10)Footnote 10. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 382-384, 15 Cal. Rptr. 90, 364
P.2d 266 . See also [1], above.

(n11)Footnote 11. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 413-414, 15 Cal. Rptr. 119,
364 P.2d 295 .
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§ 9.06 Record Needed to Support Writ

A petition that seeks review of a trial court ruling must be accompanied by an adequate record, including copies of:n1

The ruling from which the petition seeks relief.

All documents and exhibits submitted to the trial court supporting and opposing the petitioner's
position.

Any other documents or portions of documents submitted to the trial court that are necessary for a
complete understanding of the case and the ruling under review.

A reporter's transcript of the oral proceedings that resulted in the ruling under review.

If a transcript is unavailable, the record must include a declaration by counsel that does one of the following:n2

Explains why the transcript is unavailable and fairly summarizes the proceedings, including
counsel's arguments and any statement by the court supporting its ruling; or

States that the transcript has been ordered, the date it was ordered, and the date it is expected to be
filed, which must be a date before any action requested of the reviewing court other than issuance of a
temporary stay supported by other parts of the record.

In exigent circumstances, the petition may be filed without the documents required by California Rules of Court, Rule
8.490(c)(1)(A)-(C), if counsel files a declaration that explains the urgency and the circumstances making the documents
unavailable and fairly summarizes their substance.n3

If the petitioner does not submit the required record or explanations or does not present facts sufficient to excuse the
failure to submit them, the court may summarily deny a stay request, the petition, or both.n4

Although often desirable to aid appellate review, no statement of reasons by the trial court for denying a motion to
quash a subpoena is required, since the trial court's order is presumed to be correct on appeal, and all intendments and
presumptions are indulged in favor of its correctness.n5

When a writ petition seeks review of a trial court ruling, each party must also file and serve a Certificate of Interested
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Persons or Entities, as required by California Rules of Court, Rule 8.208.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureRemediesWritsCommon Law WritsGeneral OverviewCivil ProcedureRemediesWritsCommon Law
WritsMandamusCivil ProcedureRemediesWritsCommon Law WritsProhibitionCivil ProcedureAppealsRecords on
Appeal

FOOTNOTES:
(n1)Footnote 1. Cal. Rules of Ct., Rule 8.490(c)(1).

(n2)Footnote 2. Cal. Rules of Ct., Rule 8.490(c)(2); see Cal. Rules of Ct., Rule 8.490(c)(3) (exception, under
certain circumstances, for indigent criminal defendant).

(n3)Footnote 3. Cal. Rules of Ct., Rule 8.490(c)(4).

(n4)Footnote 4. Cal. Rules of Ct., Rule 8.490(c)(5).

(n5)Footnote 5. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 718, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n6)Footnote 6. Cal. Rules of Ct., Rule 8.490(i)(1); see 9.07[5].
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§ 9.07 Procedural Requirements for Petition for Writ

[1] Form and Content of Writ

A petition for a writ of mandate, certiorari, or prohibition must be verified and must set forth the matters required by
law to support the petition, and also the following:n1

If the petition could have been filed first in a lower court, it must explain why the reviewing court
should issue the writ as an original matter.

If the petition names as respondent a judge, court, board, or other officer acting in a public capacity,
it must disclose the name of any real party in interest.

If the petition seeks review of trial court proceedings that are also the subject of a pending appeal,
the notice ''Related Appeal Pending'' must appear on the cover of the petition and the first paragraph of
the petition must state:

1. The appeal's title, trial court docket number, and any reviewing court docket number;
and

2. If the petition is filed under Penal Code Section 1238.5, the date the notice of appeal
was filed.

The petition must be accompanied by a memorandum, which need not repeat facts alleged in the petition.n2

California Rules of Court, Rule 8.204(c) governs the length of the petition and memorandum. However, the tables, the
certificate, the verification, and any supporting documents are excluded from the limits stated in California Rules of
Court, Rule 8.204(c)(1) and (2).n3California Rules of Court, Rule 8.490(d) governs the form of the supporting
documents.n4 If the petition requests a temporary stay, it must comply with California Rules of Court, Rule 8.116 and
explain the urgency.n5

[2] Memoranda

A memorandum must accompany the petition when it is filed in an original proceeding in a court of appeal.n6 Although
there is no such express requirement in a trial court proceeding when no alternative writ is sought,n7 filing a
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memorandum is good practice and is strongly recommended.

[3] Service and Proof of Service

If the respondent is the superior court or a judge of that court (as is commonly the case), the petition and one set of
supporting documents must be served on any named real party in interest, but only the petition must be served on the
respondent.n8 However, if the respondent is not the superior court or a judge of that court, both the petition and one set
of supporting documents must be served on the respondent and on any named real party in interest.n9

When the petition is filed in an appellate court, it must also be accompanied by proof of service of copies of the petition
and accompanying memoranda on the respondent and any real party in interest named in the petition.n10 The proof of
service must give the telephone number of each attorney served and name each party represented by each attorney.n11

The clerk must file the petition even if its proof of service is defective. However, if the petitioner fails to file a corrected
proof of service within five days after the clerk gives notice of the defect, the court may strike the petition or impose a
lesser sanction.n12 However, a court may, in its discretion and for good cause, grant the petition ex parte without notice
or service of the petition on the respondent and any real party in interest.n13

Additionally, the petition must be served on a nonparty public officer or agency when required by statute or by
California Rules of Court, Rule 8.29.n14

[4] Timely Filing

The applicable time limitation regarding the time within which a petition for writ of mandate must be filed is
determined by the nature of the underlying right or obligation that the action seeks to enforce.n15 The statute of
limitations begins to run when the petitioner's right first accrues.n16

A petition for a writ of mandate or prohibition is filed timely unless there is an unreasonable delay in filing the petition
and prejudice to the real party. What is reasonable is determined by the facts.n17 For example, a writ filed almost six
months after a discovery order had been issued, well after the 60-day period applicable to appeals, was not untimely
when the petitioners had made a motion for summary judgment, which, if granted, would have mooted the discovery
order, and when the respondent had retained new counsel who was not immediately substituted into the case.n18

[5] Certificate of Interested Persons or Entities

When a writ petition seeks review of a trial court ruling, each party must also file and serve a Certificate of Interested
Persons or Entities, as required by California Rules of Court, Rule 8.208.n19 This rule applies in civil cases, other than
family, juvenile, guardianship and conservatorship cases.n19.1

The petitioner's certificate must be included in the petition.n20 The certificates of the respondent and the real party of
interest must be included in their preliminary opposition, or if no opposition is filed, in any return.n21 The certificate
must appear after the cover and before the tables.n22 If the identity of any party has not been publicly disclosed in the
proceedings, the party may file an application for permission to file its certificate under seal separately from the
petition, preliminary opposition, or return.n22.1

Sanctions for failure to comply with a court's notice to file the certificate are discretionary. If the petitioner fails to file a
certificate within 10 days after the clerk of court mails a notice to file, the court may strike the petition. If the
respondent fails to comply, the court may strike the document.n23

The certificate is designed to provide Court of Appeal justices with additional information identifying persons with
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''hidden'' interests in a proceeding, to help the justices determine whether to disqualify themselves.n24

Thus, if a party is an entity, the certificate must list any other ''entity or person that the party knows has an ownership
interest of 10 percent or more in the party.''n25 All parties must also list ''any other person or entity that has a financial
or other interest in the outcome of the proceeding that the party reasonably believes the justices should consider in
determining whether to disqualify themselves.''n26 If the party knows of no entity or person required to be disclosed
under the rule, the party must so state in the certificate.n27 Finally, a party who learns of changed or additional
information required to be disclosed under Rule 8.208 ''must promptly serve and file a supplemental certificate.''n28

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePartiesReal Parties in InterestGeneral OverviewCivil ProcedureJudicial OfficersGeneral OverviewCivil
ProcedureRemediesWritsCommon Law WritsGeneral OverviewCivil ProcedureRemediesWritsCommon Law
WritsMandamus

FOOTNOTES:
(n1)Footnote 1. Cal. Rules of Ct., Rule 8.490(b).

(n2)Footnote 2. Cal. Rules of Ct., Rule 8.490(b)(5); see 9.07[2].

(n3)Footnote 3. Cal. Rules of Ct., Rule 8.490(b)(6). For detailed discussion and forms relating to the requirements
of Rule 8.204, see California Forms of Pleading and Practice, Ch. 50, Appeal: Briefs (Matthew Bender).

(n4)Footnote 4. See Cal. Rules of Ct., Rule 8.490(d); see also California Forms of Pleading and Practice, Ch. 50,
Appeal: Briefs (Matthew Bender).

(n5)Footnote 5. Cal. Rules of Ct., Rule 8.490(b)(7).

(n6)Footnote 6. Cal. Rules of Ct., Rule 8.490(b)(5).

(n7)Footnote 7. See Cal. Rules of Ct., Rule 3.1113 (notice of motion required to be accompanied by
memorandum).

(n8)Footnote 8. See Cal. Rules of Ct., Rule 8.490(f)(1).

(n9)Footnote 9. Cal. Rules of Ct., Rule 8.490(f)(2).

(n10)Footnote 10. Code Civ. Proc. § 1107; see Cal. Rules of Ct., Rule 8.490(b)(5), (f).

(n11)Footnote 11. Cal. Rules of Ct., Rule 8.490(f)(3).

(n12)Footnote 12. Cal. Rules of Ct., Rule 8.490(f)(5).

(n13)Footnote 13. Code Civ. Proc. § 1107; see Cal. Rules of Ct., Rule 8.490(f)(6) (court may allow petition to be
filed without proof of service).

(n14)Footnote 14. Cal. Rules of Ct., Rule 8.490(f)(4); see Cal. Rules of Ct., Rule 8.29 (service on nonparty public
officer or agency and on Attorney General).

(n15)Footnote 15. See Green v. Obledo (1981) 29 Cal. 3d 126, 141 n.10, 172 Cal. Rptr. 206, 624 P.2d 256 .

(n16)Footnote 16. Monroe v. Trustees of the Cal. State Colleges (1971) 6 Cal. 3d 399, 405, 99 Cal. Rptr. 129,
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491 P.2d 1105 . For discussion of proceedings in mandate and prohibition, see California Forms of Pleading and
Practice, Ch. 358, Mandate and Prohibition (Matthew Bender).

(n17)Footnote 17. Rosso, Johnson, Rosso & Ebersold v. Superior Court (1987) 191 Cal. App. 3d 1514, 1517, 237
Cal. Rptr. 242 .

(n18)Footnote 18. Rosso, Johnson, Rosso & Ebersold v. Superior Court (1987) 191 Cal. App. 3d 1514, 1517, 237
Cal. Rptr. 242 .

(n19)Footnote 19. Cal. Rules of Ct., Rule 8.208(i)(2).

(n20)Footnote 19.1. Cal. Rules of Ct., Rules 8.208(b), 8.490(i)(1).

(n21)Footnote 20. Cal. Rules of Ct., Rule 8.208(i)(3).

(n22)Footnote 21. Cal. Rules of Ct., Rule 8.208(i)(3).

(n23)Footnote 22. Cal. Rules of Ct., Rule 8.208(i)(3).

(n24)Footnote 22.1. Cal. Rules of Ct., Rule 8.208(i)(3).

(n25)Footnote 23. Cal. Rules of Ct., Rule 8.490(i)(4), (5).

(n26)Footnote 24. Cal. Rules of Ct., Rule 8.208(a); see Appellate Advisory Committee Report dated March 10,
2006, http://www.courtinfo.ca.gov/rules/amendments.htm.

(n27)Footnote 25. Cal. Rules of Ct., Rule 8.208(e)(1).

(n28)Footnote 26. Cal. Rules of Ct., Rule 8.208(e)(2).

(n29)Footnote 27. Cal. Rules of Ct., Rule 8.208(e)(3).

(n30)Footnote 28. Cal. Rules of Ct., Rule 8.208(f).
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§ 9.08 Standard of Review

An appellate court reviews a trial court's discovery order to determine if the trial court's factual determinations are based
on substantial evidence. Since the trial court is able to assess the credibility of witnesses and to resolve any conflicts in
the evidence, its findings are entitled to great weight. Even though contrary findings could have been made, the
appellate court should defer to the trial court's factual determinations if the evidence is in conflict whether the trial
court's ruling is based on oral testimony or declarations.n1

The standard of review of discovery orders is abuse of discretion.n2 Abuse of discretion is a deferential standard of
review.n3 Under this standard, a trial court's ruling will be sustained on review unless it ''falls outside the bounds of
reason.''n4 Accordingly, although a court of appeal may disagree with the trial court's conclusion, the reviewing court is
not free to substitute its discretion for that of the trial court if the trial court's conclusion was a reasonable exercise of its
discretion.n5 However, in reviewing an order denying discovery, an appellate court should not apply the trial court's
abuse of discretion standard to defeat the liberal policies of the discovery statutes.n6

While the trial court has wide discretion in managing discovery issues, ''there can be no room for the exercise of such
discretion if no ground exists upon which it might operate.''n7 Thus, when the relevant facts are undisputed, a trial
court's exercise of discretion is reviewed as a question of law.n8 An appellate court may reverse a trial court's decision
for abuse of discretion when the exercise of that discretion is not based on the applicable law.n9 When the issue on
appeal is whether a particular communication falls outside the protection of the First Amendment, ''independent review
is called for, 'both to be sure that the speech in question actually falls within the unprotected category and to confine the
perimeters of any unprotected category within acceptably narrow limits in an effort to ensure that protected expression
will not be inhibited.' ''n10 In all other cases, abuse of discretion is the appropriate standard.n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureAppealsStandards of ReviewAbuse of DiscretionCivil ProcedureAppealsStandards of
ReviewSubstantial EvidenceGeneral OverviewCivil ProcedureAppealsStandards of ReviewSubstantial
EvidenceSufficiency of EvidenceCriminal Law & ProcedureAppealsStandards of ReviewAbuse of DiscretionDiscovery

FOOTNOTES:
(n1)Footnote 1. Hiott v. Superior Court (1993) 16 Cal. App. 4th 712, 716-717, 20 Cal. Rptr. 2d 157 .

(n2)Footnote 2. Oceanside Union School Dist. v. Superior Court (1962) 58 Cal. 2d 180, 185-186, 23 Cal. Rptr.
375, 373 P.2d 439 ; Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 881, 94 Cal. Rptr. 2d 505 .
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(n3)Footnote 3. People v. Williams (1998) 17 Cal. 4th 148, 162, 69 Cal. Rptr. 2d 917, 948 P.2d 429 .

(n4)Footnote 4. People v. DeSantis (1992) 2 Cal. 4th 1198, 1226, 9 Cal. Rptr. 2d 628, 831 P.2d 1210 ; see
Lipton v. Superior Court (1996) 48 Cal. App. 4th 1599, 1612, 56 Cal. Rptr. 2d 341 (trial court's determination will be
set aside only when it has been demonstrated that there was ''no legal justification'' for order granting or denying
discovery in question); Philippine Export & Foreign Loan Guarantee Corp. v. Chuidian (1990) 218 Cal. App. 3d
1058, 1085, 267 Cal. Rptr. 457 (judgment will be reversed on appeal on ground of erroneous discovery rulings only if it
is demonstrated that rulings are so prejudicial as to constitute miscarriage of justice).

(n5)Footnote 5. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 881-882, 94 Cal. Rptr. 2d 505 (trial
court's refusal to stay discovery process or civil action pending disposition of parallel criminal case was reviewed on
abuse of discretion grounds, not on Fifth Amendment issues of self-incrimination).

(n6)Footnote 6. See Johnson v. Superior Court (2000) 80 Cal. App. 4th 1050, 1061, 95 Cal. Rptr. 2d 864 ,
quoting Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 378-379, 15 Cal. Rptr. 90, 364 P.2d 266 ).

(n7)Footnote 7. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762, 768,
21 Cal. Rptr. 3d 532 .

(n8)Footnote 8. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762, 768,
21 Cal. Rptr. 3d 532 .

(n9)Footnote 9. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762, 768,
21 Cal. Rptr. 3d 532 .

(n10)Footnote 10. Krinsky v. Doe 6 (2008) 159 Cal. App. 4th 1154, 1161, 72 Cal. Rptr. 3d 231 (independent
review is not equivalent to 'de novo' review of ultimate judgment itself, in which reviewing court makes ''an original
appraisal'' of all evidence to decide whether or not judgment should be entered for plaintiff).

(n11)Footnote 11. Krinsky v. Doe 6 (2008) 159 Cal. App. 4th 1154, 1161, 72 Cal. Rptr. 3d 231 (independent
review of plausible First Amendment defense in determining whether communication constituted libel in appeal arising
from denial of anonymous Internet poster's motion to quash plaintiff's subpoena seeking his or her identity).
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[Reserved]
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§ 9.20 Petition for Writ of Prohibition to Restrain Enforcement of Discovery Order

[1] Form

IN THE COURT OF APPEAL OF THE STATE OF
CALIFORNIA
___________________ ____________________ APPELLATE DISTRICT
[DIVISION ___________________ ____________________]
[or]
SUPERIOR COURT OF CALIFORNIA, COUNTY OF ____________________
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name],
Petitioner,
vs.
THE SUPERIOR COURT
OF THE STATE OF
CALIFORNIA, COUNTY
OF ___________________,
______________________ [name],
Real Party in Interest.

)
)
)
)
)
)
)
)
)
)
)
)
)

CIVIL NO. ___________________
PETITION FOR WRIT OF PROHIBITION TO RE-
STRAIN ENFORCEMENT OF DISCOVERY OR-
DER
[Related Appeal Pending]
Code Civ. Proc. §§ 1102, 1103;
Cal. Rules of Ct., Rule 8.490
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

[TO THE HONORABLE PRESIDING JUSTICE AND ASSOCIATE JUSTICES OF THE COURT OF APPEAL OF
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THE ____________________ (number) APPELLATE DISTRICT, DIVISION ____________________ (number), OF
THE STATE OF CALIFORNIA:]

Petitioner alleges:

[1. [1. If related appeal is pending, allege: A related appeal is pending in the case entitled ___________________
(title of case), No. ____________________ in the Superior Court of ___________________ County and No.
____________________ in the ___________________ (specify appellate court and appellate court docket number, if
any).]

2. 2.Petitioner is ___________________ [identify petitioner and describe the proceeding, e.g., the
___________________ (plaintiff or defendant) in the action entitled ___________________ (name), Plaintiff, vs.
___________________ (name), Defendant, Civil Action No. ____________________, now pending before respondent
court].

3. 3.Respondent is the Superior Court of the State of California, County of ___________________, in which the
above-entitled action is pending.

[CONTINUE ]

4. 4.Real party in interest is ___________________ [name] and has an interest that is directly affected by this
proceeding in that ___________________ [specify reasons that make person the real party in interest, e.g., he/she/it is
the ___________________ (plaintiff or defendant) in the above-entitled action].

5. 5.On ___________________ [date], ___________________ [petitioner or real party in interest] filed the action
described in Paragraph 2 of this petition. A copy of that complaint is attached hereto as Exhibit A and made a part
hereof. That complaint seeks ___________________ [specify, e.g., to recover damages for personal injuries suffered
when the car belonging to the real party in interest struck the car in which petitioner was riding].

6. 6.On ___________________ [date], ___________________ [describe discovery proceeding leading to objection
to respondent's exercise of jurisdiction, e.g., real party in interest served on petitioner written interrogatories, a copy of
which is attached hereto as Exhibit B and made a part hereof. Interrogatory Nos. 25-30 inquired whether petitioner had
undergone previous illness and institutional confinements during his/her lifetime and requested a description of the
injuries he/she claims to have suffered in the collision with defendant's vehicle. On ___________________ (date),
petitioner served on the real party in interest written answers under oath to the written interrogatories in which petitioner
answered Interrogatory Nos. 25-30 by indicating he/she had been hospitalized for a prior automobile accident and for an
overdose of pills. Petitioner further stated that he/she had received psychiatric treatment from a psychotherapist for a
few months].

7. 7. ___________________ [Allege further facts of discovery proceeding, if necessary, e.g., On receipt of
petitioner's answers, real party in interest subpoenaed all of petitioner's medical records in the custody of the various
doctors who had treated him/her, including those of petitioner's psychotherapist. The psychotherapist refused to
surrender his/her records unless ordered to do so by the court, on the ground that they were privileged].

8. 8. ___________________ [Describe judicial action exercised by respondent court in response to the motions of
real party in interest that is in excess of respondent court's jurisdiction, e.g., On ___________________ (date),
respondent, on motion made and noticed by real party in interest, made and signed an order requiring production of the
psychotherapist's records. A copy of the order is attached hereto as Exhibit C and made a part hereof].

9. 9. ___________________ [Allege that respondent's action granting discovery was in excess of the court's
jurisdiction or an abuse of discretion in that it was a violation of privilege or that the material was not relevant for
discovery purposes, including, as well, objections made by petitioner to action of trial court, e.g., Respondent's action
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requiring production of petitioner's psychotherapists' records was in excess of its jurisdiction in that it was a violation of
the psychotherapist-patient privilege as raised by petioner in his/her papers opposing real party in interest's motion in
the trial court. A copy of petitioner's papers is attached hereto as Exhibit D and made a part hereof. No specific mental
condition of petitioner was at issue in the action and, consequently, bringing the action did not deprive him/her of the
privilege. Additionally, he/she did not waive the privilege by disclosing that he/she had received psychiatric treatment,
since he/she disclosed no more than was necessary to avoid application of the patient-litigant exception set forth in
Section 1016 of the Evidence Code].

[10. [10. If grounds for petition is lack of relevancy of information sought, allege that the answers sought by the
line of questioning cannot as a reasonable possibility lead to the discovery of admissible evidence or be helpful in
preparation for trial; allege any other facts, if applicable, showing burden or other injustice caused by complying with
discovery.]

11. 11. ___________________ [If real party in interest has taken steps to obtain sanctions, allege what steps
he/she has taken and what sanctions he/she is seeking, e.g., On ___________________ (date), real party in interest
served on petitioner a notice of motion notifying petitioner that on ___________________[date], he/she will move
respondent for an order striking petitioner's complaint in the action described in Paragraph 2 of this petition for
petitioner's failure to obey the order requiring production of the psychotherapist's records and ordering petitioner to pay
to real party in interest all reasonable expenses, including reasonable attorney's fees, incurred by real party in interest in
obtaining such an order. A copy of the notice of motion is attached hereto as Exhibit E and made a part hereof].

12. 12.Petitioner is a person beneficially interested in the issuance of a writ of prohibition by virtue of the fact that
he/she/it is the ___________________ [specify party, e.g., plaintiff or defendant] in the above-described action and
___________________ [specify any further interest, e.g., that production of the above-described records would violate
the confidentiality of the relationship required between petitioner and his/her psychiatrist].

13. 13.Petitioner has no plain, speedy, and adequate remedy in the ordinary course of law in that an order issued by
a court in enforcement or in aid of the discovery procedure is not an appealable order and prohibition is an appropriate
remedy to attach the improper enforcement of a discovery order.

[14. [14.The issues presented in this petition are questions of first impression that are of general importance to the
trial courts and to the legal profession, and general guidelines may be laid down for future cases by resolving the
questions in that ___________________ (specify what issues will be resolved by the court's decision).]

[15. [15. If petition is an original proceeding in a court of appeal, add: This petition is made to this court in the
first instance rather than to the Superior Court of the State of California, County of ___________________, for the
following reason(s): ___________________ (specify circumstances, as required by Rule 8.490(a) of California Rules of
Court, that render it proper and necessary that the writ issue from an appellate court).]

WHEREFORE, petitioner prays:

1. 1.That the court issue an alternative writ of prohibition commanding respondent to ___________________
[desist or refrain] from further proceeding in the matter specified in the petition, and to show cause before this court at a
time specified by court order why it should not be absolutely restrained from any further proceedings in such matter;

2. 2.That on the return of the alternative writ and the hearing of this petition, this court issue its peremptory writ of
prohibition absolutely restraining respondent from any further proceedings in such matter;

3. 3.For costs of this proceeding; and

4. 4.For such other and further relief as the court deems just and proper.
Dated: ____________________
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___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for Petitioner ___________________ [name]

VERIFICATION

I, ___________________ [name], am the petitioner in the above-entitled proceeding. I have read the foregoing petition
and know the contents thereof. The same is true of my own knowledge, except as to those matters that are therein
alleged on information and belief, and as to those matters, I believe them to be true.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
____________________ [date]

___________________ [signature]

[2] Comments

[a] Use of Form

This form is for use in filing a petition for a writ of prohibition in a superior court or a court of appeal to restrain the
enforcement of a discovery order. Although the form is designed to be adapted to meet the facts peculiar to any
situation, a petition may be denied summarily, and care must be taken in adapting the form to make certain that no
essential allegations are omitted inadvertently.

Original proceedings for extraordinary writs should be filed in the Supreme Court only in cases of overwhelming public
importance.n1

For further discussion of the required form and contents of the petition, see § 9.07[1].

[b] Allegations

The petition alleges:

(1) identity of respondent as an inferior tribunal (Paragraph 3);n2

(2) identity of real party in interest (Paragraph 4);n3

(3) the discovery proceeding involved in the dispute (Paragraphs 6 and 7);

(4) the judicial action being exercised by respondent (Paragraph 8);

(5) the reason(s) why the court's action was in excess of its jurisdiction or an abuse of its discretion
(Paragraph 9);n4

(6) petitioner's objection to real party in interest's motion (Paragraph 9);
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(7) the beneficial interest of petitioner (Paragraph 12); and

(8) the fact that petitioner has no adequate legal remedy (Paragraph 13).

If the petition is an original proceeding in a court of appeal, the petition should allege the reasons why it is proper for
the writ to issue from an appellate court (Paragraph 15).

The petition also contains an allegation that the questions presented are of first impression and of general importance to
the trial courts and the legal profession (Paragraph 14).n5

[c] Verification

A petition for a writ of prohibition must be verified.n6 This requirement may be met by affidavit or by declaration
under penalty of perjury.n7

[d] Memoranda

For discussion relating to accompanying memoranda, see § 9.07[2].

[e] Number of Copies

When filing the petition in superior court, draft the petition in the following number of copies: (1) original for filing; (2)
copy for service on respondent; (3) copy for service on real party in interest (if there are two or more respondents or real
parties in interest, a copy for service on each party should be prepared); (4) office copy; (5) copy for petitioner, if
desired; and (6) additional copies as desired.

When filing the petition in a court of appeal, draft the petition in the following number of copies: (1) original and four
copies for filing;n8 (2) copy for service on respondent; (3) copy for service on real party in interest (if there are two or
more respondents or two or more real parties in interest, a copy for service on each such party should be prepared); (4)
office copy; (5) copy for petitioner, if desired; and (6) additional copies as desired.

[f] Proof of Service

For discussion relating to proof of service, see § 9.07[3].

[g] Praying for Relief in the Alternative

When counsel is in doubt about the type of writ he or she should seek, it is proper to pray in the alternative for a writ of
prohibition or mandate. The cases uniformly follow the modern principle of pleading that neither mislabeling nor a
defective prayer will bar relief justified by proper allegations and proof.n9

[h] Attaching Complete Record

Whenever a writ petition seeks review of a trial court ruling, it must be accompanied by a record adequate to permit the
review, including copies of the order or judgment, all documents and exhibits, and a transcript.n10

[i] Filing and Serving Certificate of Interested Persons or Entities

For discussion of the requirement that a Certificate of Interested Persons or Entities be filed in the court of appeal, see §
9.07[5].
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureRemediesWritsCommon Law WritsGeneral OverviewCivil ProcedureRemediesWritsCommon Law
WritsProhibitionEvidencePrivilegesPsychotherapist-Patient PrivilegeElements

FOOTNOTES:
(n1)Footnote 1. See § 9.04.

(n2)Footnote 2. Code Civ. Proc. § 1103.

(n3)Footnote 3. Cal. Rules of Ct., Rule 8.490(b)(2).

(n4)Footnote 4. Code Civ. Proc. § 1102.

(n5)Footnote 5. See discussion in § 9.02[1].

(n6)Footnote 6. Code Civ. Proc. § 1103; Cal. Rules of Ct., Rule 8.490(b)(4).

(n7)Footnote 7. Code Civ. Proc. §§ 446, 1109, 2015.5.

(n8)Footnote 8. Cal. Rules of Ct., Rule 8.44(b)(3).

(n9)Footnote 9. Peck's Liquors, Inc. v. Superior Court (1963) 221 Cal. App. 2d 772, 775, 34 Cal. Rptr. 735 . See
§ 9.03.

(n10)Footnote 10. Cal. Rules of Ct., Rule 8.490(c); see Cal. Rules of Ct., Rule 8.490(d) (form of supporting
documents and exhibits). See further discussion in § 9.06.
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DIVISION I CIVIL DISCOVERY IN GENERAL
CHAPTER 9 Review of Discovery Orders

PART B. Forms

1-9 California Deposition and Discovery Practice § 9.21

§ 9.21 Petition for Writ of Mandate to Compel Issuance of Discovery Order

[1] Form

IN THE COURT OF APPEAL OF THE STATE OF
CALIFORNIA
___________________ ____________________ APPELLATE DISTRICT
[DIVISION ___________________ ____________________]
[or]
SUPERIOR COURT OF CALIFORNIA, COUNTY OF ____________________
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name],
Petitioner,
vs.
THE SUPERIOR COURT
OF THE STATE OF
CALIFORNIA, COUNTY
OF ___________________ ____________________,
[OR]

Respondent,
______________________ [name],
Real Party in Interest.

)
)
)
)
)
)

CIVIL NO. ____________________
PETITION FOR WRIT OF MANDATE TO COM-
PEL ISSUANCE OF DISCOVERY ORDER
[Related Appeal Pending]
Code Civ. Proc. §§ 1085, 1086; Cal. Rules of Ct.,
Rule 8.490

__________________________________________________

[TO THE HONORABLE PRESIDING JUSTICE AND ASSOCIATE JUSTICES OF THE COURT OF APPEAL OF
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THE ____________________ (number) APPELLATE DISTRICT, DIVISION ____________________ (number), OF
THE STATE OF CALIFORNIA:]

Petitioner alleges:

1. 1.[Related appeal pending. See § 9.20[1], Paragraph 1.]

2-4. 2-4.[Identity of parties involved. See § 9.20[1], Paragraphs 2-4.]

5. 5. ___________________ [Allege statutory authority for discovery procedure sought by petitioner, e.g., Section
2030.020(b) of the Code of Civil Procedure provides that a plaintiff may propound interrogatories to a party without
leave of court at any time that is 10 days after the service of the summons on, or appearance by, that party, whichever
occurs first. Code of Civil Procedure Section 2030.020(c) provides that a plaintiff may propound interrogatories to a
party without leave of the court at any time that is five days after service of the summons on, or appearance by, that
party, whichever occurs first. Code of Civil Procedure Sections 2030.210 and 2030.220 provide that the interrogatories
must be responded to separately and fully in writing under oath by either an answer, an exercise of the party's option to
produce writings, or an objection].

6. 6. ___________________ [Allege facts of discovery proceeding sought by petitioner, e.g., On
___________________ (date), real party in interest was duly and properly served with summons in the action described
in Paragraph 2 of this petition, and on ___________________ (specify date more than 10 days after service of
summons) petitioner duly and properly served written interrogatories relevant to the subject matter of the action on the
real party in interest. A copy of these written interrogatories is attached hereto as Exhibit A and made a part hereof].

7. 7. ___________________ [Allege facts showing that real party in interest refused to comply with discovery
request and lacked reasons to do so, e.g., More than 30 days elapsed since the service of written interrogatories on the
real party in interest. The real party in interest obtained no order extending his/her time to answer such written
interrogatories. He/She failed to serve responses to the interrogatories served on him/her as described in Paragraphs 5
and 6 of this petition although the information sought by the interrogatories is relevant to the subject matter of the action
and is not privileged matter. Real party in interest offered no sufficient reasons for failing to comply with petitioner's
request for answers to the written interrogatories].

8. 8. ___________________ [Allege facts showing petitioner obtained an order to compel real party in interest to
answer the interrogatories, e.g., Section 2030.290 of the Code of Civil Procedure provides in part that when a
responding party has failed to serve a timely response to interrogatories, the propounding party may bring a motion to
compel a response and a motion for monetary sanctions. On ___________________ (date), petitioner, on motion duly
made and noticed, moved the respondent for such an order. On ___________________ (date), respondent made its
order compelling real party in interest to answer the interrogatories within 30 days of the date of the order, and
assessing monetary sanctions against real party in interest in the amount of ___________________ (specify)].

9. 9. ___________________ [Allege facts showing that real party in interest failed to comply with the order made,
e.g., Thereafter, real party in interest failed to serve answers to the interrogatories on petitioner within 30 days after
respondent made its order compelling real party in interest to do so].

10. 10. ___________________ [Allege facts showing that petitioner made a motion to impose sanctions, e.g., On
___________________ (date), petitioner, on motion duly made and noticed, moved the respondent, under Section
2030.290 of the Code of Civil Procedure, for an order ___________________ (specify sanction sought, e.g., striking out
the answer of real party in interest, and imposing monetary sanctions, includingreasonable attorney's fees) under Section
2023.010 et seq. of the Code of Civil Procedure].

11. 11. ___________________ [Allege respondent's improper action constituting an abuse of discretion, e.g., On
___________________ (date), after hearing the motion described in Paragraph 10 of this petition, respondent made a
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finding that the real party in interest had engaged in conduct that constitutes a misuse of the discovery process, but
respondent abused its discretion by refusing to enter an order imposing any of the sanctions available pursuant to
Sections 2023.030 and 2030.290 of the Code of Civil Procedure].

12. 12.Petitioner is entitled to an order of respondent ___________________ [allege type of order petitioner is
entitled to, e.g., imposing sanctions on the real party in interest for his/her willfully engaging in conduct constituting a
misuse of the discovery process] for the reason that ___________________ [specify reasons, e.g., such an order is
expressly prescribed by statute as alleged in Paragraph 10 of this petition].

13. 13.Petitioner is a person beneficially interested in the issuance of a writ by virtue of the fact that he/she is the
___________________ [describe party, e.g., plaintiff] in the action described in Paragraph 2 of the petition and
___________________ [allege any other interest, e.g., is entitled to the benefit of the sanctions set out in Section
2023.030 of the Code of Civil Procedure].

14. 14.Petitioner has no plain, speedy, and adequate remedy in the ordinary course of law, other than the relief
sought in this petition, because the order denying discovery is not appealable and mandate is an appropriate remedy to
attack the improper denial of discovery. ___________________ [Allege further reasons, if any, why petitioner has no
adequate legal remedy, e.g., If sanctions are not imposed on the real party in interest, petitioner will have to proceed to
trial of the action described in Paragraph 2 of this petition without information that is in the exclusive knowledge of the
real party in interest and essential to the proper prosecution of the action.]

15. 15.[Question of first impression. See § 9.20[1], Paragraph 14.]

16. 16.[Original proceeding in court of appeal. See § 9.20 [1], Paragraph 15.]

WHEREFORE, petitioner prays:

1. 1.That the court issue an alternative writ of mandate commanding respondent to ___________________
[describe duty to be performed] or to show cause before this court at a time specified by court order why it has not done
so and why a peremptory writ should not issue;

2. 2.That, on the return of the alternative writ and the hearing of this petition, this court issue its peremptory writ of
mandate commanding respondent to ___________________ [describe duty to be performed];

3. 3.For costs of this proceeding; and

4. 4.For such other and further relief as the court deems just and proper.
Dated: ____________________

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for Petitioner ___________________ [name]

[Verification. See § 9.20[1].]

[2] Comments
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[a] Use of Form

This form is a general form for use in filing a petition for a writ of mandate in a superior court or a court of appeal. The
examples used throughout the form illustrate one of the many factual situations in which mandate might be an
appropriate remedy in a discovery proceeding. Counsel may adapt the form to meet the facts peculiar to his or her
situation. However, because a petition may be denied summarily, care must be taken to make certain that no essential
allegations are omitted.

For discussion concerning the form and content of the petition, memoranda, and proof of service, see §§ 9.07 and
9.20[d], [f]. For discussion relating to preparation of copies, prayers for alternative relief, attachment of the record, and
filing and serving a Certificate of Interested Persons or Entities, see § 9.20[2][e], [g], [h], [i].

[b] Allegations

The petition alleges:

(1) Identity of respondent as an inferior tribunal (Paragraph 3);n1

(2) Identity of real party in interest (Paragraph 4);n2

(3) The statutory authority for the discovery procedure sought by petitioner (Paragraph 5);

(4) Facts showing the type of discovery sought by petitioner (Paragraph 6);

(5) The refusal of the real party in interest to comply with the discovery request (Paragraph 7);

(6) Facts showing that respondent abused its discretions in failing to issue an order compelling discovery
or imposing sanctions, or both, to which petitioner is entitled (Paragraphs 8-12).

Petitioner does not need to allege specifically that the trial court committed an abuse of discretion if he or she alleges
the facts that show such abuse.n3 The petition further alleges petitioner's beneficial interest (Paragraph 13)n4 and the
lack of an adequate legal remedy (Paragraph 14).n5 If the petition is an original proceeding in a court of appeal, the
petition should allege the reasons that it is proper for the writ to issue from an appellate court (Paragraph 16).

For a discussion of the allegation of a question of first impression or general importance (Paragraph 15), see § 9.02[1].

[c] Verification

A petition for a writ of mandate must be verified.n6 This requirement may be met by affidavit or by declaration under
penalty of perjury.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePartiesGeneral OverviewCivil ProcedurePartiesReal Parties in InterestGeneral OverviewCivil
ProcedureRemediesWritsCommon Law WritsMandamus

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1085.

(n2)Footnote 2. Cal. Rules of Ct., Rule 8.490(b)(2).
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(n3)Footnote 3. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 415, 15 Cal. Rptr. 119, 364
P.2d 295 (decided under prior law). See also discussion in § 9.05[1], [4].

(n4)Footnote 4. See Code Civ. Proc. § 1086.

(n5)Footnote 5. See Code Civ. Proc. § 1086.

(n6)Footnote 6. Code Civ. Proc. § 1086; Cal. Rules of Ct., Rule 8.490(b)(4).

(n7)Footnote 7. Code Civ. Proc. §§ 446, 1109, 2015.5.
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1-10 California Deposition and Discovery Practice Chapters 10through 19

RESERVED
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DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART A Scope of Discovery

CHAPTER 20 Scope of Discovery

1-20 California Deposition and Discovery Practice 20.syn

§ 20.syn Synopsis to Chapter 20: Scope of Discovery

§ 20.01 Scope of Discovery Generally

§ 20.02 Applicability of Civil Discovery Act

[1] Actions and Motions

[2] Discovery in Limited Civil Cases

[3] Discovery in Class Actions

[4] Discovery Prior to Commencing Action

[5] Discovery Pending Appeal

§ 20.03 Comparison of Scope of Discovery Under Different Methods

[1] Scope Generally

[2] Scope for Physical and Mental Examinations

§§ 20.04-20.09 Reserved

§ 20.10 Generally

[1] Relevance Liberally Construed

[2] Relevance to Subject Matter Rather Than Issues

[3] ''Subject Matter'' Defined

§ 20.11 Discovery of Evidence to Prevent Surprise

§ 20.12 Inquiry Into Facts Within Discoveror's Own Knowledge

§ 20.13 Inquiry Into Facts Contained in Public Records
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§ 20.14 Inquiry Into Facts Relating to Jurisdiction of Court

§ 20.15 Settlement Offers or Negotiations

§§ 20.16-20.19 Reserved

§ 20.20 Admissibility in Evidence Not Prerequisite to Discovery

[1] Generally

[2] When Admissibility Is Factor in Discoverability

[3] Production of Documents by Deposition Subpoena

[4] Discovery of Evidence of Subsequent Remedial Conduct

§ 20.21 Immunity of Records of Certain Investigations of National Guard Aircraft Accidents

§ 20.22 Discovery in Dissolution and Child Custody Cases

§ 20.23 Hospital and Mental Health Quality Assurance Committee Records

§ 20.24 Mediation Agreements

§ 20.25 Sexual History in Action for Sexual Contact

§ 20.26 Actions for False Claims Against State

[1] Generally

[2] Stay of Discovery of Qui Tam Action

§§ 20.27-20.29 [Reserved]

§ 20.30 General Scope of Inquiry Into Claims or Defenses

§ 20.31 Contentions

[1] Contention Interrogatories

[a] Adverse Party's Contentions

[b] Opinions and Conclusions

[c] Legal Research or Reasoning

[d] Attempts to Cure Deficient Pleadings

[2] Requests for Admission

§ 20.32 Inquiry Into Adverse Party's Claims
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[1] General Rule

[2] Negligence Actions

[3] Class Actions

[a] Information About Class That Is Readily Available to Representative Plaintiff

[b] Discovery From Unnamed Class Members

[c] Electronic Filing in Class Actions

§ 20.33 Inquiry Into Adverse Party's Defenses

[1] Facts on Which Defenses Are Based

[2] Negligence Actions

§§ 20.34-20.39 Reserved

§ 20.40 Scope of Discovery

[1] Generally

[2] Trial Witness or Expert Consultant Distinguished

§ 20.41 Scope of Discovery of Nonexpert Persons Having Knowledge of Discoverable Matter

[1] Generally

[2] Effect of Privilege, Attorney Work Product Rule, and Prohibitions Against Unlawful Searches

[3] Limitations on Scope of Discovery

[a] Privilege

[b] Time Limitations

[c] Interviews of Opposing Party's Employees

§ 20.42 Scope of Discovery of Nonexpert Persons Intended to Be Called as Trial Witnesses

[1] Generally

[2] List of Names of Nonexpert Persons Intended to Be Called as Trial Witnesses Subject to Qualified Work Product
Privilege

[3] Anticipated Testimony of Nonexpert Persons Intended to Be Called as Trial Witnesses Subject to Absolute Work
Product Privilege

§ 20.43 Scope of Discovery of Experts Not Designated as Trial Witnesses
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§ 20.44 Scope of Discovery of Experts Designated as Trial Witnesses

§§ 20.45-20.49 Reserved

§ 20.50 Discovery of Documents, Tangible Things, or Other Property

§ 20.51 Access to Public Records Under the California Public Records Act

[1] Generally

[2] Relationship to Discovery

[a] Generally

[b] Use of California Public Records Act to Obtain Records for Use in Civil Action

[3] Scope of Coverage

[a] Public Records Accessible

[b] Persons Entitled to Disclosure

[4] Access to Records

[5] Exemptions to Disclosure Requirement

[a] Permissive Character of Exemptions

[b] General Exemption When Interest in Withholding Outweighs Interest in Disclosure

[c] Specific Exemptions

[i] General Limitations on Specific Exemptions

[ii] List of Specific Exemptions

[iii] Records Regarding Air Pollution and Habitable Housing Standards Not Exempt

[iv] Trade Secrets

[v] State Test Questions and Materials

[d] Agency Must Demonstrate Applicability of Exemption

[e] Other Exemptions From Disclosure

[f] Waiver of Exemption

[g] Prohibitions Against Disclosure of Election Records
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[h] Exempt Information May Be Subject to Disclosure Under Information Practices Act

[6] Enforcement of Right to Access Records

[a] Injunctive or Declarative Relief

[b] Petition and Order to Show Cause

§ 20.52 Access to Personal Records Under the Information Practices Act of 1977

[1] Generally

[2] Relationship to Other Means of Obtaining Disclosure

[3] Relationship to Discovery

[4] Scope of Coverage

[a] Records Accessible

[b] Persons Entitled to Access

[5] Access to Personal Information

[a] Inspection of Records

[b] Copies of Records

[6] Prohibited Disclosures

[7] Exemptions From Disclosure Requirement

[a] Permissive Exemptions for Specified Information

[i] Generally

[ii] List of Exemptions

[b] Qualified Exemption for Confidential Source

[8] Exempt Information Subject to Disclosure Under Public Records Act

[9] Procedure When Record Includes Exempt Information

[a] Deletion of Exempt Material

[b] Notice of Withholding of Exempt Material

[c] Administrative Review of Determination of Exemption
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[10] Remedies for Refusal of Access

§ 20.53 Scope of Discovery of Legislators' and Judicial Officers' Motivations or Mental Processes

[1] Probe of Legislators' Motivations or Mental Processes Is Beyond Scope of Discovery

[a] Generally

[b] Rule Applies to Federal, State, and Local Legislators

[c] Rule Encompasses Staff of Legislative Body

[d] Effect of Discovery Order Preserving Legislators' Rights to Refuse to Answer Improperly Intrusive Questions

[2] Probe of Judicial Officers' or Quasi-Judicial Administrative Officers' Motivations or Mental Processes Is Beyond
Scope of Discovery

[a] Generally

[b] Rule Encompasses Staff of Judicial or Quasi-Judicial Administrative Body

§ 20.54 Scope of Discovery of Materials Presented to Grand Jury

§ 20.55 Scope of Discovery of State Department of Mental Health and Department of Developmental Services
Records

§ 20.56 Disclosure of Medical Records Under Limited Circumstances

§ 20.57 Disclosure of Medical Information to Third Parties Pursuant to Confidentiality of Medical Information Act

§ 20.57A Disclosure of Medi-Cal Patients' Records

§ 20.58 Attorney's Inspection and Copying of Patient's Records Before Filing Action

§ 20.59 Patient Access to Health Care Records

[1] Generally

[2] Patient Records

[3] Inspection of Patient Records

[4] Copies of Patient Records

[a] Generally

[b] To Support Eligibility Appeal for Public Benefits

[5] Action to Enforce Health Care Provider's Obligations

§ 20.59A Information Identifying Individual Who Took HIV Blood Test
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§ 20.60 Records of Diversion Programs for Impaired Professionals

§ 20.61 Records of Video Cassette Sales or Records

§ 20.62 Records of Limited Liability Companies

§§ 20.63-20.69 Reserved

§ 20.70 Limitations on Scope of Discovery of Party's Financial Worth

[1] Right to Privacy

[2] Information May Be Discoverable Before Liability Established

§ 20.71 Scope of Discovery Relating to Cause of Action

§ 20.72 Scope of Discovery of Insurance Coverage

[1] Existence and Contents of Insurance Agreements

[2] Discovery of Names, Addresses, and Files of Nonparty Insurance Claimants

[3] Reinsurance Agreements

[4] Use of Legislative Subpoenas to Obtain Information Relating to Liability Insurance

§ 20.73 Scope of Discovery Relating to Damages

[1] Compensatory Damages

[2] Punitive Damages

[a] Generally

[b] Protective Orders Authorized by Civil Code Section 3295

[c] Additional Protective Order Limiting Use and Disclosure of Discoverable Financial Information

[d] Action Against Public Entity or Employee

[3] Civil Penalties

[4] Class Actions

§ 20.74 Scope of Discovery Relating to Settlement

§§ 20.75-20.79 Reserved

§ 20.80 Privilege, Work Product Rule, and Privacy Rights as Limitations on Scope of Discovery

§ 20.81 Showing of Good Cause as Limitation on Scope of Discovery
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[1] Generally

[2] Good Cause Required to Obtain Discovery of Plaintiff's Sexual Conduct in Specified Actions

[3] Good Cause Not Required to Issue Deposition Subpoena

§ 20.82 Protective Order to Limit Scope of Discovery

[1] Generally

[2] Nonlitigation Purposes

§ 20.83 Action Alleging Misappropriation of Trade Secret

§ 20.84 Applicability of Procedures to Seal Court Records

§§ 20.85-20.89 [Reserved]

§ 20.90 Letter of Request and Authorization for Release of Patient's Records Prior to Filing of Action

[1] Form

[2] Comments

[a] Use of Form

[b] Copies and Distribution of Form

[c] Method of Presentation and Proof

[d] Who May Make Copies of the Records

§ 20.91 Proceedings to Compel Production of Patient's Records

[1] Petition and Declaration for Order to Show Cause Why Patient's Records Should Not Be Produced

[a] Form

[b] Comments

[i] Use of Form

[ii] Procedure

[iii] Copies and Distribution of Form

[c] References

[2] Order to Show Cause Why Patient's Records Should Not Be Produced

[a] Form

Page 8
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[b] Comments

[i] Use of Form

[ii] Copies and Distribution of Form

[c] References

[3] Order Compelling Production of Patient's Records

[a] Form

[b] Comments

[i] Use of Form

[ii] Copies and Distribution of Form

[c] References

§ 20.92 Proceedings to Permit Pretrial Discovery Relating to Punitive Damages

[1] Notice of Motion for Order to Permit Pretrial Discovery Relating to Punitive Damages

[a] Form

[b] Comments

[i] Use of Form

[ii] Procedure for Obtaining Order

[iii] Copies and Distribution of Form

[c] References

[2] Declaration Supporting Motion for Order to Permit Pretrial Discovery Relating to Punitive Damages

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Permit Pretrial Discovery Relating to Punitive Damages

[a] Form

[b] Comments

Page 9
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[c] References

§ 20.93 Proceedings for Protective Order to Limit Scope of Discovery

[1] Notice of Motion for Order to Limit Scope of Discovery

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order to Limit Scope of Discovery

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Limit Scope of Discovery

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[c] References

Page 10
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Scope

SCOPE

This chapter discusses the scope of discovery as generally established by Code of Civil Procedure Section 2017.010 et
seq.. Part A discusses the general scope and applicability of the California Civil Discovery Act. Part B discusses
relevance, and Part C discusses admissibility. Part D discusses the scope of discovery of claims and defenses. Part E
discusses the scope of discovery of the identity and location of persons with knowledge of discoverable matters. Part F
discusses the scope of discovery of documents, tangible things, or other property. Part G discusses the scope of
discovery of a party's financial worth. Part H discusses limitations on the scope of discovery. Part I contains forms for
use in both limiting the scope of discovery and compelling the production of information legitimately within the scope
of discovery.

For discussion of privileged and other protected matters, see Chapters 20- 32.

For discussion of the regulation of discovery methods, including the use of technology in conducting discovery, see
Chapter 41.
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§ 20.01 Scope of Discovery Generally

Unless otherwise limited by order of the court in accordance with the Civil Discovery Act, any party may obtain
discovery regarding any matter, not privileged, that is relevant to the subject matter involved in the pending action or to
the determination of any motion made in that action, if the matter either is itself admissible in evidence or appears
reasonably calculated to lead to the discovery of admissible evidence.n1 For a discussion of relevance, see Part B (§§
20.10-20.19). Admissibility of evidence is discussed in Part C (§§ 20.20-20.29).

Discovery may relate to the claim or defense of the party seeking discovery or of any other party to the action.
Discovery may be obtained of the identity and location of persons having knowledge of any discoverable matter, as well
as of the existence, description, nature, custody, condition, and location of any document, tangible thing, or land or
other property.n2 See further discussion of discovery of claims or defenses in Part D (§§ 20.30-20.39). Discovery of the
identity and location of persons with knowledge of discoverable matters is discussed in Part E (§§ 20.40-20.49), while
discovery of documents, tangible things, or other property is discussed in Part F (§§ 20.50-20.69).

A party may obtain discovery of the existence and contents of any agreement under which any insurance carrier may be
liable to satisfy in whole or in part a judgment that may be entered in the action or to indemnify or reimburse for
payments made to satisfy the judgment.n3 For further discussion of the scope of discovery of insurance coverage, see §
20.72.

The court shall limit the scope of discovery if it determines that the burden, expense, or intrusiveness of that discovery
clearly outweighs the likelihood that the information sought will lead to the discovery of admissible evidence.n4

For further discussion of the availability of a protective order to limit the scope of discovery, see § 20.82. For forms for
use to obtain a protective order to limit the scope of discovery, see § 20.93.

There is scant authority on the distinction between formal discovery and investigation, ''with everyone apparently
assuming that everyone else knows the difference.''n5 For example, one court has held that there is nothing in the
Discovery Act to prevent a party from conducting a unilateral investigation without resort to any statutory discovery
device, provided that the investigation is otherwise lawful.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
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Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidenceRelevanceGeneral OverviewInsurance
LawClaims & ContractsSubrogationGeneral OverviewTortsPremises Liability & PropertyGeneral Premises
LiabilityActivities & ConditionsSlip & Fall InjuriesGeneral OverviewTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.010; see Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 711, 21 Cal.
Rptr. 2d 200, 854 P.2d 1117 (information is discoverable under the discovery statutes if it is unprivileged and is either
relevant to the subject matter of the action or reasonably calculated to reveal admissible evidence).

(n2)Footnote 2. Code Civ. Proc. § 2017.010.

(n3)Footnote 3. See Code Civ. Proc. § 2017.210.

(n4)Footnote 4. Code Civ. Proc. § 2017.020(a).

(n5)Footnote 5. Pullin v. Superior Court (2000) 81 Cal. App. 4th 1161, 1164-1165, 97 Cal. Rptr. 2d 447 ; see,
e.g., 500 Motors, Inc. v. Superior Court (1981) 122 Cal. App. 3d 827, 829, 828 n.1, 176 Cal. Rptr. 349 (in personal
injury subrogation action brought by insurance company against car dealership, ''investigation (not formal discovery) is
all that is needed'' to find public document pertinent to whether petitioner transferred ownership of vehicle prior to
accident).

(n6)Footnote 6. Pullin v. Superior Court (2000) 81 Cal. App. 4th 1161, 1164-1165, 97 Cal. Rptr. 2d 447
(plaintiff's expert, in slip and fall case, could conduct tests on floor of defendant's store during business hours when
premises were open to the public, without resorting to formal demand to inspect premises under Code Civ. Proc. §
2031.010 et seq.).
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§ 20.02 Applicability of Civil Discovery Act

[1] Actions and Motions

Within the scope of discovery set forth in Code of Civil Procedure Section 2017.010 et seq., discovery may be obtained
in both pending actions and the determination of any motions made in pending actions.n1 The term ''action'' includes
civil actions and special proceedings of a civil nature pursuant to Code of Civil Procedure Sections 1063-1822.59
(special proceedings).n2 For a discussion of the applicability of the Civil Discovery Act to special proceedings, see
Chapter 4.

[2] Discovery in Limited Civil Cases

The Civil Discovery Act applies to limited civil cases only to the extent provided in Code of Civil Procedure Sections
94 and 95.n3 For a discussion of discovery in such cases, see Chapter 5.

[3] Discovery in Class Actions

The scope of permissible discovery against a plaintiff representing himself or herself in a class action is the same as that
against a plaintiff in a nonclass action.n4 For a discussion of the scope of discovery about the class that a plaintiff
represents, see § 20.32[3].

[4] Discovery Prior to Commencing Action

One who expects to be a party to any action that may be cognizable in any California court, as a plaintiff, a defendant,
or in any other capacity, may obtain discovery within the scope fixed by Code of Civil Procedure Section 2017.010 et
seq. and subject to the restrictions fixed by Code of Civil Procedure Section 2019.010 et seq.n5 This discovery may
only be obtained for the purpose of perpetuating the testimony of one who expects to be a party or that of another
natural person or organization, or of preserving evidence for use in the event an action is subsequently filed.n6 One
shall not employ the procedures governing pre-suit discovery for the purpose of either ascertaining the possible
existence of a cause of action or a defense to it or identifying those who might be made parties to an action not yet
filed.n7 For further discussion of the perpetuation of testimony before commencement of an action, see Chapter 65.

[5] Discovery Pending Appeal

If an appeal has been taken from a judgment entered by any California court, or if the time for taking an appeal has not
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expired, a party may obtain discovery within the scope fixed by Code of Civil Procedure Section 2017.010 et seq., and
subject to the restrictions fixed by Code of Civil Procedure Section 2019.010 et seq., for the purpose of perpetuating
testimony or preserving information for use in the event of further proceedings in that court.n8 For further discussion of
the perpetuation of testimony pending appeal, see Chapter 65.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureClass ActionsGeneral OverviewCivil ProcedureDiscoveryGeneral
OverviewGovernmentsLegislationStatutes of LimitationsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.010.

(n2)Footnote 2. Code Civ. Proc. § 2016.020(a).

(n3)Footnote 3. See Code Civ. Proc. §§ 94, 95.

(n4)Footnote 4. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 53, 66 Cal. Rptr. 250 .

(n5)Footnote 5. Code Civ. Proc. § 2035.010(a).

(n6)Footnote 6. Code Civ. Proc. § 2035.010(a).

(n7)Footnote 7. Code Civ. Proc. § 2035.010(b); see Orr v. City of Stockton (2007) 150 Cal. App. 4th 622,
630-631, 58 Cal. Rptr. 3d 662 (petition to preserve evidence under Code Civ. Proc. § 2035.010 et seq. did not constitute
''an action'' that satisfied statute of limitations in Gov. Code § 945.6(a)(1); procedure to perpetuate testimony or to
preserve evidence ''does not provide the petitioner with any further relief beyond obtaining discovery materials'').

(n8)Footnote 8. Code Civ. Proc. § 2036.010.
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§ 20.03 Comparison of Scope of Discovery Under Different Methods

[1] Scope Generally

The scope of discovery as set forth in Code of Civil Procedure Section 2017.010 et seq., and discussed in § 20.01, is
incorporated by reference into the statutes governing each discovery method and, as such, applies to every discovery
method except physical and mental examinations and exchange of expert trial witness information.n1

[2] Scope for Physical and Mental Examinations

Any party may obtain discovery, subject to the restrictions set forth in Code of Civil Procedure Section 2019.010 et
seq., by means of a physical or mental examination of specified individuals, in any action in which the mental or
physical condition (including the blood group) of the examinee is in controversy in the action.n2 This rather drastic and
intrusive method of discovery has never been permitted simply by a showing that someone's medical condition is
relevant to the subject matter involved in the pending action.n3 For further discussion of physical and mental
examinations, see Chapter 62.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.010 (oral depositions), 2028.010 (written depositions--2017.010 is
incorporated by reference via reference to 2025.010), 2030.010(a) (written interrogatories), 2031.010(a) (inspection of
documents, things, and places), 2032.020(a) (physical and mental examinations), 2033.010 (requests for admission),
2034.210 (exchange of expert trial witness information).

(n2)Footnote 2. Code Civ. Proc. § 2032.020(a).

(n3)Footnote 3. See Schlagenhauf v. Holder (1964) 379 U.S. 104, 85 S. Ct. 234, 13 L. Ed. 2d 152 (construing
former version of similar federal rule).
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Reserved
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§ 20.10 Generally

[1] Relevance Liberally Construed

Unless otherwise limited by order of the court in accordance with the Civil Discovery Act, any party may obtain
discovery regarding any matter, not privileged, that is relevant to the subject matter involved in the pending action or to
the determination of any motion made in that action, if the matter either is itself admissible in evidence or appears
reasonably calculated to lead to the discovery of admissible evidence.n1

Relevance is the chief limitation on the scope of discovery, but the concept of relevancy is to be given a liberal
interpretation. For a discussion of rules of interpretation of the Civil Discovery Act, see Chapter 1.

In determining the question of relevance, the discovery statutes must be construed liberally in favor of disclosure unless
the request is clearly improper by virtue of well established causes of denial.n2 Thus, for example, when compelled
disclosure of information intrudes on the constitutionally protected area of privacy, disclosure cannot be justified solely
on the ground that disclosure may lead to relevant information. In that case, there must be a careful balance of the
compelling public need for discovery against the fundamental right of privacy.n3

Since all issues and arguments that will come to light at trial often cannot be ascertained at a time when discovery is
sought, courts may appropriately give an applicant substantial leeway, especially when the precise issues of the
litigation or the governing legal standards are not clearly established; a decision of relevance for purposes of discovery
is in no sense a determination of relevance for purposes of trial.n4

An appellate court cannot reverse a trial court's grant of discovery under a relevance attack unless it concludes that the
answers sought by a given line of questioning cannot as a reasonable possibility lead to the discovery of admissible
evidence or be helpful in preparation for trial.n5

[2] Relevance to Subject Matter Rather Than Issues

The scope of discovery is defined in terms of relevance of the discovery to the subject matter involved in either the
pending action or the determination of a motion made in that action, rather than in terms of relevance of the discovery to
the issues framed by the pleadings.n6

The ''relevance to the subject matter'' criterion of Code of Civil Procedure Section 2017.010 is a broader concept than
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the test of relevance to the issues, and matters sought to be discovered are properly discoverable if they will aid in a
party's preparation for trial.n7

The Civil Discovery Act incorporates the broad standard of relevance announced in Greyhound Corp. v. Superior
Court, n8 which held it sufficient that the matter sought to be discovered is relevant to the subject matter involved in the
action. The matter need not be relevant to the issues in the case.n9 Consequently, an objection that material sought to be
discovered is not relevant to the issues is not a proper objection to, for example, an interrogatory.n10

The broad formulation of the relevance standard of Code of Civil Procedure Section 2017.010 does not mean that a
party seeking discovery has an untrammeled right to range all over the subject matter involved in the action, regardless
of the actual issues in the case. The phrase ''reasonably calculated to lead to the discovery of admissible evidence'' gives
some guidance in determining what information is relevant to the subject matter, but no precise or universal test of
relevancy is furnished by the law.n11 The question must be determined in each case according to the teachings of
reason and judicial experience.n12 For example, an attorney's profit margin is not relevant to the issue of whether the
attorney's fee is unconscionable; what is relevant is whether the client received the services he or she paid for, as
measured in the marketplace.n13

Relevancy to the subject matter of the action is to be determined by the potential as well as the actual issues in the case,
and even if a party removes, perhaps temporarily, a given issue from the case, the scope of discoverable information
will not necessarily be narrowed.n14

[3] ''Subject Matter'' Defined

The ''subject matter involved in the pending action'' is the circumstances and facts out of which the cause of action
arises, such as the property, contract, or other thing involved in the dispute.n15 The subject matter of the action is not
the act or acts that constitute the cause of action, but rather it describes physical facts in relation to which the suit is
prosecuted.n16

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEstate, Gift & Trust LawTrustsTrusteesGeneral
OverviewEvidenceRelevanceGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.010; see 1880 Corp. v. Superior Court (1962) 57 Cal. 2d 840, 842, 22 Cal.
Rptr. 209, 371 P.2d 985 (decided under prior law).

(n2)Footnote 2. Darbee v. Superior Court (1962) 208 Cal. App. 2d 680, 685, 25 Cal. Rptr. 520 (decided under
prior law); see, e.g., Kirkland v. Superior Court (2002) 95 Cal. App. 4th 92, 94, 115 Cal. Rptr. 2d 279 (transcripts of
testimony given before SEC during an investigation were relevant and discoverable in civil litigation when party from
whom discovery was sought failed to show that he (or any witness) believed SEC investigation to be private or
confidential, and party had possession and ready access to documents and transcripts); cf. County of Santa Clara v.
Redevelopment Agency (1993) 18 Cal. App. 4th 1008, 1015, 22 Cal. Rptr. 2d 868 (trial court properly denied plaintiff's
request for continuance to conduct further discovery of extrinsic evidence in aid of interpretation of defendant's
redevelopment plans because plans were unambiguous).

(n3)Footnote 3. See Kahn v. Superior Court (1987) 188 Cal. App. 3d 752, 766, 770, 233 Cal. Rptr. 662 (interest
of candidate for tenured academic appointment in recovering monetary damages and compelling state interest in
facilitating ascertainment of truth in legal proceedings outweighed by deponent's constitutional privacy interest in
confidentiality of communications with colleagues during tenure review process). For further discussion of the effect of
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constitutional rights of privacy on discovery, see Ch. 30.

(n4)Footnote 4. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 172-173, 84 Cal. Rptr. 718, 465
P.2d 854 (decided under prior law).

(n5)Footnote 5. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 173, 84 Cal. Rptr. 718, 465 P.2d
854 (decided under prior law).

(n6)Footnote 6. See Code Civ. Proc. § 2017.010. See also Forthmann v. Boyer (2002) 97 Cal. App. 4th 977, 985,
118 Cal. Rptr. 2d 715 (trustee beneficiary was not entitled to conduct discovery related to trustees' accounting, without
first filing ''response and objections'' under Prob. Code § 1043(a), because absent specific objections, there was no
contested proceeding that would require assignment for trial and conduct of discovery, and no way to determine what
discovery, if any, was ''relevant to the subject matter involved in the pending action'' (quoting Code Civ. Proc. § 2017
(now see Code Civ. Proc. § 2017.010), italics in original).

(n7)Footnote 7. See Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 172, 84 Cal. Rptr. 718, 465
P.2d 854 (decided under prior law).

(n8)Footnote 8. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n9)Footnote 9. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 372, 15 Cal. Rptr. 90, 364 P.2d 266 .

(n10)Footnote 10. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 416, 15 Cal. Rptr. 119, 364
P.2d 295 (request for names and addresses of all employees who participated in various transactions and dates of those
transactions was proper because that information would allow party to make a reasoned decision as to which individuals
to depose; decided under prior law).

(n11)Footnote 11. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 172, 84 Cal. Rptr. 718, 465
P.2d 854 (decided under prior law).

(n12)Footnote 12. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 172, 84 Cal. Rptr. 718, 465
P.2d 854 (decided under prior law).

(n13)Footnote 13. Shaffer v. Superior Court (1995) 33 Cal. App. 4th 993, 1000-1003, 39 Cal. Rptr. 2d 506 (case
of first impression).

(n14)Footnote 14. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 174-175, 84 Cal. Rptr. 718,
465 P.2d 854 (decided under prior law).

(n15)Footnote 15. Darbee v. Superior Court (1962) 208 Cal. App. 2d 680, 688, 25 Cal. Rptr. 520 (decided under
prior law).

(n16)Footnote 16. Darbee v. Superior Court (1962) 208 Cal. App. 2d 680, 688, 25 Cal. Rptr. 520 (decided under
prior law).
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§ 20.11 Discovery of Evidence to Prevent Surprise

One of the general purposes of discovery is to avoid surprise at trial.n1 Thus, in Suezaki v. Superior Court, n2 plaintiff
was allowed to inspect surveillance photos taken of him by defendant.n3 In Beesley v. Superior Court, n4 plaintiff was
granted an order to inspect statements of witnesses taken by defendant's insurance adjuster on the grounds they could
not remember what they said in the statements.n5 Similarly, in Pacific Tel. & Tel. Co. v. Superior Court, n6 the Court
pointed out that questions could be asked leading to discovery of evidence useful in challenging defendant's
allegations.n7

Surprise at trial is also eliminated by allowing discovery of material by which an opponent, or his or her witnesses, may
be impeached, or of material to safeguard against adverse impeaching evidence at trial.n8 In fact, one of the functions of
discovery is to obtain impeaching evidence.n9 Thus, in Associated Brewers Distr. Co. v. Superior Court, n10 in which
discovery of documents was sought, the court held the documents to be relevant to the subject matter and material to the
issues when it was alleged that some of the documents might contain evidence that could be used to impeach an
opponent's witnesses at the trial.n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryRelevance

FOOTNOTES:
(n1)Footnote 1. See, e.g., Suezaki v. Superior Court (1962) 58 Cal. 2d 166, 172, 23 Cal. Rptr. 368, 373 P.2d 432
(decided under prior law).

(n2)Footnote 2. Suezaki v. Superior Court (1962) 58 Cal. 2d 166, 23 Cal. Rptr. 368, 373 P.2d 432 .

(n3)Footnote 3. Suezaki v. Superior Court (1962) 58 Cal. 2d 166, 172, 23 Cal. Rptr. 368, 373 P.2d 432 (decided
under prior law).

(n4)Footnote 4. Beesley v. Superior Court (1962) 58 Cal. 2d 205, 23 Cal. Rptr. 390, 373 P.2d 454 .

(n5)Footnote 5. Beesley v. Superior Court (1962) 58 Cal. 2d 205, 207-208, 23 Cal. Rptr. 390, 373 P.2d 454
(decided under prior law).
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(n6)Footnote 6. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 84 Cal. Rptr. 718, 465 P.2d 854 .

(n7)Footnote 7. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 175, 84 Cal. Rptr. 718, 465 P.2d
854 (decided under prior law).

(n8)Footnote 8. See Associated Brewers Distr. Co. v. Superior Court (1967) 65 Cal. 2d 583, 588, 55 Cal. Rptr.
772, 422 P.2d 332 .

(n9)Footnote 9. See Associated Brewers Distr. Co. v. Superior Court (1967) 65 Cal. 2d 583, 588, 55 Cal. Rptr.
772, 422 P.2d 332 .

(n10)Footnote 10. Associated Brewers Distr. Co. v. Superior Court (1967) 65 Cal. 2d 583, 55 Cal. Rptr. 772,
422 P.2d 332 .

(n11)Footnote 11. Associated Brewers Distr. Co. v. Superior Court (1967) 65 Cal. 2d 583, 588, 55 Cal. Rptr.
772, 422 P.2d 332 .
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§ 20.12 Inquiry Into Facts Within Discoveror's Own Knowledge

It is not a ground for refusal to respond to a discovery request that the answer is known to the party seeking the
information.n1 It is frequently important to compel an adversary to admit a known fact to prevent him or her from later
shifting his or her ground.n2

For example, in Singer v. Superior Court, n3 plaintiff propounded interrogatories to defendant, asking for the facts on
which it based its defenses.n4 In response to defendant's objection that plaintiff had better knowledge of his own acts
leading up to the incident, the Supreme Court noted that, while it is true that plaintiff may have had more knowledge
than his adversaries of the facts allegedly giving rise to the cause of action, plaintiff did not necessarily have knowledge
of the facts on which this defendant based its defenses. The information sought by these particular interrogatories was
of a nature peculiarly within the mind of defendant.n5 Moreover, defendant cited no rule or authority authorizing refusal
to answer an interrogatory simply on the ground that the answer is known to the party seeking the information.n6

Similarly, a bare claim that an answer was given in a previous deposition is insufficient as an objection to answering
interrogatories.n7 There is a right to resort to both depositions and interrogatories for the purpose of pretrial
discovery.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMotions to CompelCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Coy v. Superior Court (1962) 58 Cal. 2d 210, 218, 23 Cal. Rptr. 393, 373 P.2d 457 .

(n2)Footnote 2. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 54 fn. 6, 66 Cal. Rptr. 250 .

(n3)Footnote 3. Singer v. Superior Court (1960) 54 Cal. 2d 318, 5 Cal. Rptr. 697, 353 P.2d 305 .

(n4)Footnote 4. Singer v. Superior Court (1960) 54 Cal. 2d 318, 320-321, 5 Cal. Rptr. 697, 353 P.2d 305 .

(n5)Footnote 5. Singer v. Superior Court (1960) 54 Cal. 2d 318, 324, 5 Cal. Rptr. 697, 353 P.2d 305 .
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(n6)Footnote 6. Singer v. Superior Court (1960) 54 Cal. 2d 318, 324, 5 Cal. Rptr. 697, 353 P.2d 305 .

(n7)Footnote 7. Coy v. Superior Court (1962) 58 Cal. 2d 210, 218, 23 Cal. Rptr. 393, 373 P.2d 457 .

(n8)Footnote 8. Coy v. Superior Court (1962) 58 Cal. 2d 210, 218, 23 Cal. Rptr. 393, 373 P.2d 457 .
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§ 20.13 Inquiry Into Facts Contained in Public Records

An order compelling discovery of information recorded in public documents is invalid. This information is as readily
available to one party as to the other, and no purpose consonant with the discovery laws is served by compelling one
party to search public records, compile the results, and furnish them to an opponent.n1 In Alpine Mut. Water Co. v.
Superior Court, n2 the court noted the general rule that it is not ground for objection to an interrogatory that the answer
is known to the party seeking the information.n3 Even though it is frequently important to compel an adversary to admit
a known fact to prevent him or her from later shifting ground, that reason has no application to public recorded
documents.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryUndue Burdens

FOOTNOTES:
(n1)Footnote 1. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 53-54, 66 Cal. Rptr. 250 .

(n2)Footnote 2. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 66 Cal. Rptr. 250 .

(n3)Footnote 3. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 54 fn. 6, 66 Cal. Rptr. 250 .

(n4)Footnote 4. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 54 fn. 6, 66 Cal. Rptr. 250 .
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§ 20.14 Inquiry Into Facts Relating to Jurisdiction of Court

On a motion to quash service of summons on the ground that the court lacks jurisdiction, discovery designed to
ascertain facts relating to the question of the court's jurisdiction is permissible, as long as they are relevant to the subject
matter of the motion.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionGeneral OverviewCivil ProcedureJurisdictionJurisdictional SourcesGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. 1880 Corp. v. Superior Court (1962) 57 Cal. 2d 840, 842-844, 22 Cal. Rptr. 209, 371 P.2d 985 .
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§ 20.15 Settlement Offers or Negotiations

Settlement offers or negotiations that are inadmissible under Evidence Code Section 1152 are not privileged, but they
are not subject to discovery unless they are relevant to the subject matter of the pending action or reasonably calculated
to lead to the discovery of admissible evidence.n1

Once an offer to compromise is admitted in an action for breach of the covenant of good faith and fair dealing or
violation of Insurance Code Section 790.03(h), then at the request of the party against whom the evidence is admitted,
or at the request of the party who made the admitted compromise offer, evidence relating to any other offer or
counteroffer to compromise the same or substantially the same claimed loss or damages is also admissible for the same
purpose as the initial evidence regarding settlement. Otherwise, evidence of settlement offers will not be admitted in a
motion for a new trial, in any proceeding involving an additur or remittitur, or on appeal.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryRelevanceCivil ProcedureSettlementsGeneral OverviewInsurance LawClaims &
ContractsGood Faith & Fair DealingGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Covell v. Superior Court (1984) 159 Cal. App. 3d 39, 43, 205 Cal. Rptr. 371 ; see, e.g., Shade
Foods, Inc. v. Innovative Products Sales & Marketing, Inc. (2000) 78 Cal. App. 4th 847, 915, 93 Cal. Rptr. 2d 364 (in
insurance litigation, evidence of settlement negotiations was properly admitted to prove failure to process claim fairly
and in good faith, not to prove insurer's liability for original loss).

(n2)Footnote 2. Evid. Code § 1152(b).
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Reserved
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§ 20.20 Admissibility in Evidence Not Prerequisite to Discovery

[1] Generally

Unless otherwise limited by order of the court in accordance with the Civil Discovery Act, any party may obtain
discovery regarding any matter, not privileged, that is relevant to the subject matter involved in the pending action or to
the determination of any motion made in that action, if the matter either is itself admissible in evidence or appears
reasonably calculated to lead to the discovery of admissible evidence.n1

Discoverability of information does not depend on its admissibility at trial.n2 The possibility that the information might
be excluded at trial pursuant to an evidentiary objection is not a relevant consideration for the trial court in ruling on a
discovery motion.n3 Doubts as to the appropriateness of a given line of inquiry, in view of the liberal policies
underlying the discovery statutes, should generally be resolved in favor of permitting discovery.n4

In general, therefore, the scope of discovery is much broader than that of examination at trial, particularly in view of the
provision of Code of Civil Procedure Section 2017.010 that relevant, nonprivileged, matters are discoverable if they
either are admissible in evidence or appear reasonably calculated to lead to the discovery of admissible evidence.n5
Insofar as the material sought is in aid of any one or more of the many purposes of the Discovery Act, it makes little
difference that it is inadmissible per se.n6

To the extent that an examination develops useful information, it functions successfully as an instrument of discovery
even if it produces no testimony directly admissible. The objection that an examination is a ''fishing expedition'' is not
available.n7

The claim of inadmissibility is often predicated on the alleged incompetency of the testimony, rather than on its
irrelevancy or immateriality.n8 Incompetence is alleged in terms that normally are used to attack the admissibility of
evidence at trial (such as that the evidence is hearsay, opinion, or conclusion, or that it assumes the existence of facts
not in evidence), including those usually addressed to the form of the question.n9 Inasmuch as the Legislature has
intentionally provided that inadmissibility at trial is not, in itself, a bar to disclosure on discovery, none of these
objections to disclosure are sound.n10

The admissibility of evidence sought to be discovered, or the probabilities of the inquiring party's questions leading to
relevant evidence, are not subject to predetermination during the discovery stages of the case as long as the desired
testimony seems reasonably calculated to lead to relevant evidence.n11 What will be relevant evidence cannot be
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defined prior to trial.n12

Since it is difficult to define the evidence that will be relevant at trial at the discovery stage, the party seeking discovery
is entitled to substantial leeway. California's liberal approach to discovery generally leads the courts to resolve doubts in
favor of permitting discovery. Many courts also take the view that, whenever possible, objections to discovery should
be resolved by protective orders addressing the specific harm shown by the objecting party, as opposed to a more
general attack on the relevancy of the information the proponent seeks to discover.n13

Thus, in a legal malpractice action arising from defendant attorney's handling of property damage suit against a third
party, the defendant was entitled to production of documents relating to terms and conditions of the plaintiffs' settlement
recovery from their insurer for the property damage. Although, under the collateral source rule, evidence of recovery
from an insurer was not admissible to mitigate plaintiffs' damages, it was not yet determined whether the evidence was
discoverable for another purpose, such as plaintiffs' motive in bringing the malpractice action, or as leading to discovery
of admissible evidence.n14

Similarly, in a legal malpractice action against attorneys who represented plaintiff in obtaining a settlement from
another law firm, the non-party law firm's insurance policies and its filings under Corporations Code Section 16956
were discoverable because the requested financial and insurance information was relevant and material to prove that
better results should have been obtained for plaintiff by the attorney defendants (or would lead to admissible
evidence).n14.1

The parameters of the admissibility of discoverable material, as articulated in Code of Civil Procedure Section
2017.010, apply to oral and written depositions, interrogatories, the inspection of documents, things, or property, and
requests for admission.n15

[2] When Admissibility Is Factor in Discoverability

Even though the mere inadmissibility of the material is not, of itself, a bar to discovery, it is possible that a trial court, in
the exercise of its discretion, may find inadmissibility to be a factor that should be weighed in determining a claim of
undue burden, expense, or intrusiveness in pursuit of a protective order under Code of Civil Procedure Section
2017.020(a) to limit the scope of discovery.n16 It may be that the inadmissibility of the material indicates that the
advantage to be gained from disclosure is outweighed, for example, by the burden that disclosure will entail. In that
event the trial court may make such protective orders as may be consistent with justice.n17

For a discussion of a protective order under Code of Civil Procedure Section 2017.020 to limit the scope of discovery,
see § 20.82. For forms for use in a proceeding to limit the scope of discovery, see § 20.93.

In all cases in which inadmissibility is urged as a bar to discovery, it is the duty of the trial court to consider the
contention in light of all the facts, including both the purposes of the Discovery Act and the purposes that disclosure of
the objectionable material might serve.n18 It is as improper to grant disclosure of incompetent material blindly as it is to
deny the same merely because the material may be inadmissible at trial.n19 For example, the opinion and conclusion of
a witness or party may serve no useful purpose whatsoever, or it may be a prime source of other factual and competent
evidence.n20 The same is true of hearsay.n21 When the only objection urged is inadmissibility, and no other factor is
present, it would be improper to deny the right to disclosure. But when admissibility is urged in connection with burden,
oppression, or other matters going to the justice and equity of the situation, it is incumbent on the trial court to weigh all
pertinent factors.n22 Only when the court has before it the subject matter of the pending action, to gether with facts
from which it can determine the need for disclosure, the ability of the respective parties to obtain the information, and
the hardship that may be entailed by an order granting or denying, can it make an order consistent with justice and the
purposes of the Discovery Act.n23
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It should be noted that compelling the inspection of documents, things, or property that may only reasonably lead to the
discovery of admissible evidence does not violate the state constitutional prohibition against unreasonable searches and
seizures.n24 This holding was based on the fact that orders requiring the production of material for inspection under the
former Discovery Act could be made only for good cause shown, after notice and hearing, and that the court could
exercise a wide discretion in applying a variety of procedures to protect against abuse, oppression, or other alleged
injustice. In this manner, the statutes adequately protected against the unreasonableness of the search or seizure inherent
in the production of material for inspection.n25 Good cause is required to be shown on a motion to compel further
response to an inspection demand.n26

[3] Production of Documents by Deposition Subpoena

The production of documents from nonparties is generally governed by Code of Civil Procedure Section 2020.010 et
seq., which authorizes the use of a deposition subpoena. Except as modified, Section 2020.010 incorporates the
provisions of Code of Civil Procedure Section 1985 governing the use of subpoenas generally.n27 It is not necessary
that the documents or things be admissible in evidence to compel their production, but only that they be reasonably
calculated to lead to the discovery of admissible evidence.n28

[4] Discovery of Evidence of Subsequent Remedial Conduct

Evidence regarding subsequent remedial conduct is not immune from discovery merely because Evidence Code Section
1151 provides that it is inadmissible for the purpose of proving negligence or culpable conduct.n29 A prohibition on the
admissibility of evidence at trial does not necessarily limit the scope of discovery.n30 For example, in an action against
a bank alleging negligence and conversion of funds from a savings and loan association, the bank sought to discover
documents which allegedly contained details about the manner in which the conversion occurred, or discussed
weaknesses in the associations' internal auditing procedures.n31 The court ruled it was an abuse of discretion to prevent
the discovery of the documents when there was no doubt of their relevancy and when they were not
privileged.n32Evidence Code Section 1151 prohibits the admission into evidence of the documents but does not prohibit
their discovery.n33

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidenceGeneral OverviewEvidenceRelevanceGeneral
OverviewTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.010; see Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101,
1107, 68 Cal. Rptr. 2d 883, 946 P.2d 841 (scope of discovery is broad: test is whether it ''appears reasonably calculated
to lead to the discovery of admissible evidence'').

(n2)Footnote 2. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 172-173, 84 Cal. Rptr. 718, 465
P.2d 854 ; Norton v. Superior Court (1994) 24 Cal. App. 4th 1750, 1760-1761, 30 Cal. Rptr. 2d 217 .

(n3)Footnote 3. Volkswagen of Am., Inc. v. Superior Court, 139 Cal. App. 4th 1481, 43 Cal. Rptr. 3d 723 (2006)
(trial court erroneously limited discovery on basis that documents might be inadmissible at trial or because they were
prepared or signed by plaintiff's attorney rather than plaintiff; accordingly, discovery order had to be reevaluated based
on whether requested information was reasonably calculated to lead to admissible evidence, as provided in Code Civ.
Proc. § 2017.010); Norton v. Superior Court (1994) 24 Cal. App. 4th 1750, 1760-1761, 30 Cal. Rptr. 2d 217 .

(n4)Footnote 4. Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal. 3d 161, 173, 84 Cal. Rptr. 718, 465 P.2d
854 ; Norton v. Superior Court (1994) 24 Cal. App. 4th 1750, 1761, 30 Cal. Rptr. 2d 217 .
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(n5)Footnote 5. See Code Civ. Proc. § 2017.010; Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355,
391, 15 Cal. Rptr. 90, 364 P.2d 266 (decided under prior law).

(n6)Footnote 6. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 391, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n7)Footnote 7. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 384-386, 15 Cal. Rptr. 90, 364 P.2d
266 ; see Gonzalez v. Superior Court (1995) 33 Cal. App. 4th 1539, 1546, 39 Cal. Rptr. 2d 896 .

(n8)Footnote 8. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 392, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n9)Footnote 9. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 392, 15 Cal. Rptr. 90, 364 P.2d 266
(decided under prior law).

(n10)Footnote 10. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 392, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n11)Footnote 11. Darbee v. Superior Court (1962) 208 Cal. App. 2d 680, 689, 25 Cal. Rptr. 520 (decided under
prior law).

(n12)Footnote 12. Norton v. Superior Court (1994) 24 Cal. App. 4th 1750, 1759-1762, 30 Cal. Rptr. 2d 217 .

(n13)Footnote 13. Norton v. Superior Court (1994) 24 Cal. App. 4th 1750, 1761, 30 Cal. Rptr. 2d 217 ; see
Raymond Handling Concepts Corp. v. Superior Court (1995) 39 Cal. App. 4th 584, 588-590, 45 Cal. Rptr. 2d 885 .

(n14)Footnote 14. Norton v. Superior Court (1994) 24 Cal. App. 4th 1750, 1759-1762, 30 Cal. Rptr. 2d 217
(court is not required to inspect requested documents in camera to determine whether they were discoverable).

(n15)Footnote 14.1. Hecht, Solberg, Robinson, Goldberg & Bagley LLP v. Superior Court (2006) 137 Cal App.
4th 579, 595, 40 Cal. Rptr. 3d 446 .

(n16)Footnote 15. See Code Civ. Proc. §§ 2025.010 (oral depositions), 2028.010 (written depositions),
2030.010(a) (written interrogatories), 2031.010(a) (inspection of documents, things, or property), 2033.010 (requests
for admission).

(n17)Footnote 16. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 392, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law).

(n18)Footnote 17. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 392, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law).

(n19)Footnote 18. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 392-393, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law).

(n20)Footnote 19. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 393, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n21)Footnote 20. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 393, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n22)Footnote 21. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 393, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).
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(n23)Footnote 22. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 393, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n24)Footnote 23. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 393, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n25)Footnote 24. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 394-395, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law); see also Code Civ. Proc. § 2031.010.

(n26)Footnote 25. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 394, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n27)Footnote 26. Code Civ. Proc. § 2031.310(b)(1); see discussion in Chapter 61.

(n28)Footnote 27. See Code Civ. Proc. § 2020.010(b); see discussion in Chapter 53.

(n29)Footnote 28. See Code Civ. Proc. § 2020.010 (incorporating Code Civ. Proc. §§ 2025.010 et seq., 2028.010
et seq., which incorporate Code Civ. Proc. § 2017.010); see also Shively v. Stewart (1966) 65 Cal. 2d 475, 481, 55
Cal. Rptr. 217, 421 P.2d 65 (requirements of Code Civ. Proc. § 1985 governed by discovery standards; decided under
prior law); Pacific Auto Ins. Co. v. Superior Court (1969) 273 Cal. App. 2d 61, 65, 77 Cal. Rptr. 836 (decided under
prior law).

(n30)Footnote 29. Bank of Orient v. Superior Court (1977) 67 Cal. App. 3d 588, 598-599, 136 Cal. Rptr. 741 .

(n31)Footnote 30. See Bank of Orient v. Superior Court (1977) 67 Cal. App. 3d 588, 599, 136 Cal. Rptr. 741 .

(n32)Footnote 31. Bank of Orient v. Superior Court (1977) 67 Cal. App. 3d 588, 598, 136 Cal. Rptr. 741 .

(n33)Footnote 32. Bank of Orient v. Superior Court (1977) 67 Cal. App. 3d 588, 598-599, 136 Cal. Rptr. 741 .

(n34)Footnote 33. Bank of Orient v. Superior Court (1977) 67 Cal. App. 3d 588, 599, 136 Cal. Rptr. 741 .
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§ 20.21 Immunity of Records of Certain Investigations of National Guard Aircraft Accidents

All records of any special proceedings of any board of inquiry convened by the commanding general of the state
military forces to investigate the causes of any accidents involving National Guard aircraft, the purpose of which
investigation is prevention of future accidents, are inadmissible in evidence for any purpose in any California court.n1
However, whenever any of these accidents involve property damage or personal injury, a collateral investigation must
be conducted to ascertain the causes of the accidents, and the records of any collateral investigations are discoverable
under the appropriate sections of the Code of Civil Procedure.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidenceGeneral OverviewEvidenceRelevanceGeneral OverviewTortsGeneral OverviewTortsTransportation
TortsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Mil. & Vet. Code § 163.1.

(n2)Footnote 2. Mil. & Vet. Code § 163.1.
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§ 20.22 Discovery in Dissolution and Child Custody Cases

In any pleadings or proceedings for legal separation or dissolution of marriage under the Family Code, including
depositions and discovery proceedings, evidence of specific acts of misconduct is improper and inadmissible, except as
otherwise provided by statute.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Family LawChild CustodyGeneral OverviewFamily LawMarital Termination & Spousal SupportGeneral
OverviewFamily LawMarital Termination & Spousal SupportDissolution & DivorceProcedures

FOOTNOTES:
(n1)Footnote 1. Fam. Code § 2335.
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§ 20.23 Hospital and Mental Health Quality Assurance Committee Records

The written records of interviews, reports, statements, or memoranda of in-hospital medical or medical-dental staff
committees engaged in research and study for the purpose of reducing morbidity or mortality are subject to the Civil
Discovery Act, but generally may not be admitted as evidence in any action or before any administrative body, agency,
or person.n1 For a discussion of the scope of discovery of these records, see Chapter 31, Health Care Quality Control
Committee Protections.

The written records of interviews, reports, statements, or memoranda of local mental health quality assurance
committees engaged in research and medical or psychiatric study for the purpose of reducing morbidity or mortality are
subject to the Civil Discovery Act, but generally may not be admitted as evidence in any action or before any
administrative body, agency, or person.n2 For a discussion of the discovery of these records, see Chapter 31, Health
Care Quality Control Committee Protections.

Legal Topics:

For related research and practice materials, see the following legal topics:
Healthcare LawActions Against FacilitiesGeneral OverviewHealthcare LawBusiness Administration &
OrganizationPeer ReviewGeneral OverviewHealthcare LawTreatmentIncompetent, Minor & Mentally Disabled
PatientsInstitutionalization

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 1156(a).

(n2)Footnote 2. See Evid. Code § 1156.1(a).
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§ 20.24 Mediation Agreements

The Evidence Code provides confidentiality for communications made during mediation.n1 Mediation is defined as a
process by which a neutral person facilitates communication between the disputants to assist them in reaching a mutally
acceptable agreement.n2 However, the confidentiality protections afforded under the Evidence Code do not apply to any
of the following:n3

Proceedings under the Family Concilation Court Law;n4

Proceedings to mediate custody and visitation issues; orn5

Mandatory settlement conferences.n6

No evidence of anything said, any admission made, or any writingn7 that is prepared for the purpose of, in the course
of, or pursuant to, a mediation or a mediation consultation is admissible or subject to discovery.n8 Disclosure of that
evidence or writing shall not be compelled, in any arbitration, administrative adjudication, civil action, or other
noncriminal proceeding in which testimony can be compelled.n9 Thus, under Evidence Code Section 1119(b),
photographs, videotapes, witness statements, and raw test data from physical samples, prepared ''for the purpose of, in
the course of, or pursuant to, a mediation,'' are protected by the mediation privilege, and are therefore not admissible at
trial and not subject to discovery.n10 Moreover, there is no ''good cause'' exception to Evidence Code Section 1119(b)'s
protection.n11 Thus, disclosure of communications made during mediation are ''unqualifiedly bar[red],'' absent express
statutory exception.n11.1

Additionally, all communications, negotiations, or settlement discussions by and between participants in the course of a
mediation or mediation consultation must reman confidential.n12 Thus, no evidence of communications made during
the mediation may be admitted or considered in support of an assertion that a party to the mediation engaged in conduct
that warrants sanctions under Code of Civil Procedure Section 128.5(a).n13 Anything protected from disclosure and
confidential before a mediation ends, remains so after the mediation ends.n14

If a person subpoenas or otherwise seeks to compel a mediator to testify or produce a protected writing, and the court or
other adjudicative body determines that the testimony or writing is inadmissible or protected from disclosure because it
is protected mediation material, the person seeking the testimony or writing will be ordered to pay the mediator's
reasonable attorney's fees and costs.n15
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A communication, a writing, or a written settlement agreement that is made or prepared for the purpose of a mediation
or a mediation consultation may be admissible or discoverable if the parties so agree.n16 However, mediation
participants cannot waive their confidentiality rights in an implied manner, by raising a claim about the agreement
reached through mediation.n17

An agreement may also be discoverable if it is used to show fraud, duress, or illegality that is relevant to an issue in
dispute, provided the agreement is signed by the settling parties and provides that it is admissible, or enforceable, or
''words to that effect,'' and all parties to the agreement expressly agree in writing, or orally in accordance with Evidence
Code Section 1118, to its disclosure.n18 A settlement agreement is admissible under Evidence Code Section 1123 and is
not rendered unenforceable simply because it has not been signed personally by each of the parties, provided that the
written waiver was signed by each of the settling parties or their respective counsel.n18.1 However, a settlement
agreement prepared in mediation that includes an arbitration provision is not deprived of confidentiality under Evidence
Code Section 1123(b)--which provides that such an agreement is not protected from disclosure if it is signed by the
settling parties and the ''agreement provides that it is enforceable or binding or words to that effect''--simply by
including the arbitration provision.n18.2 To satisfy Evidence Code Section 1123(b), a settlement agreement must
include ''a statement that it is 'enforceable' or 'binding,' or a declaration in other terms'' that makes clear that it reflects an
agreement and is not simply a memorandum of terms to be included in a future agreement.n18.3 Although the writing
need not be in ''finished form'' to be admissible under Evidence Code Section 1123(b), it must be signed by the parties
and include a ''direct statement to the effect that it is enforceable or binding.''n18.4 However, ''arbitration clauses, forum
selection clauses, choice of law provisions, terms contemplating remedies for breach, and similar commonly employed
enforcement provisions typically negotiated in settlement discussions'' do not qualify an agreement for admission under
Evidence Code Section 1123(b).n18.5

Finally, evidence otherwise admissible or subject to discovery outside of a mediation or a mediation consultation will
not become inadmissible or protected from disclosure solely by reason of its introduction or use in mediation or a
mediation consultation.n19 None of these exceptions makes admissible evidence that is inadmissible under Evidence
Code Section 1152n20 or any other statute.n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureAlternative Dispute ResolutionGeneral OverviewCivil ProcedureAlternative Dispute
ResolutionArbitrationsGeneral OverviewCivil ProcedureAlternative Dispute ResolutionMediationsCivil
ProcedureSettlementsGeneral OverviewContracts LawDefensesDuress & Undue InfluenceGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 1115 et seq.

(n2)Footnote 2. Evid. Code § 1115(a).

(n3)Footnote 3. Evid. Code § 1117(b).

(n4)Footnote 4. Fam. Code § 1800 et seq.

(n5)Footnote 5. Fam. Code § 3160 et seq.

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1380.

(n7)Footnote 7. Evid. Code § 250 defines the term writing to mean ''handwriting, typewriting, printing,
photostating, photographing, photocopying, transmitting by electronic mail or facsimile, and every other means of
recording upon any tangible thing any form of communication or representation, including letters, words, pictures,
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sounds, or symbols, or combinations thereof, and any record thereby created, regardless of the manner in which the
record has been stored.''

(n8)Footnote 8. Evid. Code § 1119(a); see Foxgate Homeowners Assn. v. Bramalea California, Inc. (2001) 26
Cal. 4th 1, 13, 108 Cal. Rptr. 2d 642, 25 P.3d 1117 (documents and other materials prepared for purposes of mediation
are protected from discovery).

(n9)Footnote 9. Evid. Code § 1119(a), (b).

(n10)Footnote 10. Rojas v. Superior Court (2004) 33 Cal. 4th 407, 414, 15 Cal. Rptr. 3d 643, 92 P.3d 260, 93
P.3d 260 (court of appeal's contrary conclusion that so-called ''non-derivative'' materials--raw test data, photographs,
and witness statements--taken for purposes of mediation are not protected under Evid. Code § 1119 is directly at odds
with plain language of mediation confidentiality provisions and inconsistent with legislative history and intent).

(n11)Footnote 11. Rojas v. Superior Court (2004) 33 Cal. 4th 407, 424, 15 Cal. Rptr. 3d 643, 92 P.3d 260, 93
P.3d 260 (rejecting court of appeal's conclusion that ''derivative'' materials, such as charts, diagrams, information
compilations, and expert opinions and reports, are still discoverable under Evid. Code § 1119(b) ''upon a showing of
good cause'').

(n12)Footnote 11.1. Foxgate Homeowners Assn. v. Bramalea California, Inc. (2001) 26 Cal. 4th 1, 15, 108 Cal.
Rptr. 2d 642 ; see, e.g., Wimsatt v. Superior Court (2007) 152 Cal. App. 4th 137, 142, 158-163, 61 Cal. Rptr. 3d 200
(rejecting nonstatutory ''good cause'' exception even if strict limitations of mediation confidentiality shielded perjury
and inconsistent statements).

(n13)Footnote 12. Evid. Code § 1119(c).

(n14)Footnote 13. Foxgate Homeowners Assn. v. Bramalea California, Inc. (2001) 26 Cal. 4th 1, 15, 108 Cal.
Rptr. 2d 642, 25 P.3d 1117 (assuming, without deciding, that court that ordered mediation may impose sanctions under
Code Civ. Proc. § 128.5(a), based on conduct during mediation, but declining to create judicial exception for reporting
bad-faith conduct or for imposition of sanctions under that section when doing so would require disclosure of
communications or mediator's assessment of party's conduct).

(n15)Footnote 14. Evid. Code § 1126.

(n16)Footnote 15. See Evid. Code § 1127.

(n17)Footnote 16. See Evid. Code §§ 1122, 1123; Doe 1 v. Superior Court (Roman Catholic Archbishop of Los
Angeles) (2005) 132 Cal. App. 4th 1160, 1163, 1168-1169 (defendant Los Angeles Archbishop could not disclose
written summaries made of personnel records of priests accused of sexually molesting minors under Evid. Code §
1122(a)(2), because those summaries were prepared for purposes of ongoing mediation process, contained admissions
of liability by the Archdiocese, and revealed something about mediation discussion; and although Evid. Code §
1122(a)(1) permits disclosure of mediation communications if all participants agreed, that provision did not apply
because petitioners were mediation participants). See also Evid. Code § 1118 for disclosure agreement requirements.

(n18)Footnote 17. Eisendrath v. Superior Court (2003) 109 Cal. App. 4th 351, 362-363, 134 Cal. Rptr. 2d 716
(finding nothing in Evid. Code § 910 et seq. that evidences any legislative intent to extend principles of implied waiver
to mediation confidentiality rights, relying on Foxgate).

(n19)Footnote 18. Evid. Code § 1123(a)-(c).

(n20)Footnote 18.1. Stewart v. Preston Pipeline Inc. (2005) 134 Cal. App. 4th 1565, 1569, 36 Cal. Rptr. 3d 901
(rejecting plaintiff's contention that settlement agreement signed after mediation was inadmissible in subsequent action
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to enforce settlement, because parties' counsel (as opposed to the parties themselves) signed mediation-confidentiality
waiver).

(n21)Footnote 18.2. Fair v. Bakhtiari (2006) 40 Cal. 4th 189, 51 Cal. Rptr. 3d 871, 147 P.3d 653 .

(n22)Footnote 18.3. Fair v. Bakhtiari (2006) 40 Cal. 4th 189, 51 Cal. Rptr. 3d 871, 147 P.3d 653 (observing that
the ''statute leaves room for various formulations'').

(n23)Footnote 18.4. Fair v. Bakhtiari (2006) 40 Cal. 4th 189, 51 Cal. Rptr. 3d 871, 147 P.3d 653 .

(n24)Footnote 18.5. Fair v. Bakhtiari (2006) 40 Cal. 4th 189, 51 Cal. Rptr. 3d 871, 147 P.3d 653 (arbitration
clause included in handwritten single-page memorandum captioned ''settlement terms,'' signed after mediation session,
did not satisfy Evid. Code § 1123(b)'s requirement that written settlement agreement ''provide[] that it is enforceable or
binding or words to that effect,'' and thus settlement memorandum was inadmissible).

(n25)Footnote 19. See Evid. Code § 1120.

(n26)Footnote 20. See § 20.15.

(n27)Footnote 21. Evid. Code § 1116(b).
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§ 20.25 Sexual History in Action for Sexual Contact

A patient may have a cause of action against his or her psychotherapist or former psychotherapist for injury caused by
sexual contact with the psychotherapist.n1 An action for sexual contact requires that the sexual contact occurred during
the period the patient was receiving psychotherapy from the psychotherapist,n2 within two years following termination
of therapy,n3 or by means of therapeutic deception.n4 In an action for sexual contact, evidence of the plaintiff's sexual
history is not subject to discovery and is not admissible as evidence except if the plaintiff claims damage to sexual
functioning,n5 or the defendant requests a hearing before conducting discovery and makes an offer of proof of the
relevancy of the history, and the court finds that the history is relevant and the probative value of the history outweighs
its prejudicial effect.n6 The court will allow the discovery or introduction as evidence only of specific information or
examples of the plaintiff's conduct that are determined by the court to be relevant. The court's order must detail the
information or conduct that is subject to discovery.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersGeneral OverviewCivil
ProcedureDiscoveryRelevance

FOOTNOTES:
(n1)Footnote 1. See Civ. Code § 43.93.

(n2)Footnote 2. Civ. Code § 43.93(b)(1).

(n3)Footnote 3. Civ. Code § 43.93(b)(2).

(n4)Footnote 4. Civ. Code § 43.93(b)(3). For further discussion of an action for sexual contact, see California
Forms of Pleading and Practice, Ch. 414, Physicians and Other Medical Personnel , Pt. II (Matthew Bender).

(n5)Footnote 5. Civ. Code § 43.93(d)(1).

(n6)Footnote 6. Civ. Code § 43.93(d)(2).

(n7)Footnote 7. Civ. Code § 43.93(d).
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§ 20.26 Actions for False Claims Against State

[1] Generally

Actions against individuals for presenting false claims against the state are governed by Government Code Section
12650 et seq., which, as discussed in Section 20.26[2], below, may result in delayed discovery in such actions. Under
these provisions, any person who participates in the presentation of a false or fraudulent claim to the state or a political
subdivision of the state for payment or approval will be liable for three times the amount of damages sustained because
of that act, and for the costs of a civil action brought to recover any of those penalties or damages, and may be liable for
a civil penalty for each false claim.n1 However, the court may assess a smaller amount of damages, and no civil
penalty, if it makes specified findings.n2

Government Code Section 12651 does not apply to claims, records, or statements made pursuant to the California Tort
Claims Act,n3 or to workers' compensation claims filed pursuant to Labor Code Section 3200 et seq.n4 Nor does it
apply to claims, records, or statements made under the Revenue and Taxation Code.n5

[2] Stay of Discovery of Qui Tam Action

Violations involving state funds will be prosecuted by the attorney general, although the prosecuting authority of the
political subdivision may intervene.n6 A person, known as the qui tam plaintiff, may bring a civil action for a violation
for himself or herself, and in the name of the state or political subdivision, as appropriate.n7

The court may stay an act of discovery of the qui tam plaintiff initiating the action for a period of not more than 60 days
if the attorney general or local prosecuting authority shows that the act of discovery would interfere with an
investigation or a prosecution of a criminal or civil matter arising out of the same facts, regardless of whether the
attorney general or local prosecuting authority proceeds with the action.n8 Such a showing will be conducted in camera.
The court may extend the 60-day period on a further showing in camera that the attorney general or local prosecuting
authority has pursued the criminal or civil investigation or proceedings with reasonable diligence and any proposed
discovery in the civil action will interfere with the ongoing criminal or civil investigation or proceedings.n9 The court
may also impose limitations on the participation of the qui tam plaintiff on a showing by the attorney general or local
prosecuting authority that unrestricted participation by that plaintiff would interfere with or unduly delay the
prosecution of the case by the attorney general or local prosecuting authority.n10

Legal Topics:
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For related research and practice materials, see the following legal topics:
GovernmentsFederal GovernmentGeneral OverviewGovernmentsLocal GovernmentsClaims By &
AgainstGovernmentsLocal GovernmentsFinanceTortsPublic Entity LiabilityLiabilityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Gov. Code § 12651(a).

(n2)Footnote 2. See Gov. Code § 12651(b).

(n3)Footnote 3. Gov. Code § 810 et seq.

(n4)Footnote 4. Gov. Code § 12651(e).

(n5)Footnote 5. Gov. Code § 12651(f).

(n6)Footnote 6. See Gov. Code § 12652(a), (b).

(n7)Footnote 7. See Gov. Code § 12652(c).

(n8)Footnote 8. Gov. Code § 12652(h).

(n9)Footnote 9. Gov. Code § 12652(h).

(n10)Footnote 10. Gov. Code § 12652(i).
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[Reserved]
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§ 20.30 General Scope of Inquiry Into Claims or Defenses

Except as limited by the scope of relevancy to the subject matter established by Code of Civil Procedure Section
2017.010 or otherwise limited by court order, discovery may relate to the claim or defense of the party seeking
discovery or of any other party to the action.n1 The contention of an adversary that relates to its claim or defense is a
''matter, not privileged, which is relevant to the subject matter of the pending action'' within former Code of Civil
Procedure Section 2016(b) (now see Code of Civil Procedure Section 2017.010).n2

The fact that one party has, under the rules of evidence, the burden of persuasion on a particular issue does not preclude
him or her from demanding information on that issue from an opponent in discovery proceedings.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewEvidenceRelevanceGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.010; see discussion of relevancy in § 20.10.

(n2)Footnote 2. See Universal Underwriters Ins. Co. v. Superior Court (1967) 250 Cal. App. 2d 722, 728, 58 Cal.
Rptr. 870 (decided under prior law).

(n3)Footnote 3. Burke v. Superior Court (1969) 71 Cal. 2d 276, 283, 78 Cal. Rptr. 481, 455 P.2d 409 .
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§ 20.31 Contentions

[1] Contention Interrogatories

[a] Adverse Party's Contentions

An interrogatory may relate to whether another party is making a certain contention, or to the facts, witnesses, and
writings on which a contention is based.n1 Furthermore, an interrogatory is not objectionable because an answer to it
involves an opinion or contention that relates to fact or the application of law to fact, or would be based on information
obtained or legal theories developed in anticipation of litigation or in preparation for trial.n2

Code of Civil Procedure Section 2030.010(b) is a statutory expression of well-settled case law that questions relating to
the facts underlying the contentions of the parties are proper and should be answered.n3

An interrogatory calling on one's adversary to state whether he or she makes a particular contention, as to either the
facts or the possible issues in the case, is not only proper but desirable.n4 For example, in a condemnation action in
which an order fixing security was obtained based on appraisals submitted by the condemnor's expert, the submission of
interrogatories or demands for admissions addressed to the condemnor, to discover the condemnor's contentions as to
the highest and best use of the property sought to be condemned, was held to be proper.n5 Similarly, in an action for
death benefits under a group insurance policy, the submission of an interrogatory to an adverse party insurer to ascertain
the contentions on which it based its denial of liability was held to be proper.n6

If a party desires to discover the facts on which the opposing party presently bases a contention, an interrogatory
directly calling for that information may be submitted.n7

[b] Opinions and Conclusions

The fact that an interrogatory calls for opinions and conclusions is not a proper ground for objection to the
interrogatory.n8 The objection may be proper when the answer is intended to have probative value, but it may not be
raised in discovery as a means of preventing a party from obtaining information that will lead to probative facts.n9

Interrogatories in an eminent domain action calling for the names and addresses of each person who gave the plaintiff
an opinion regarding the market value or severance damage to each individual parcel of land owned by the defendants,
together with the area contained in each parcel, are proper.n10
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It should be noted that in Pember v. Superior Court, n11 the Supreme Court, in dictum, suggested a distinction between
written interrogatories directed to a party and the oral deposition of a layperson as a means of eliciting a contention of
negligence or contributory negligence and the facts on which that contention is based.n12

For a complete discussion of interrogatories, see Chapter 60.

[c] Legal Research or Reasoning

Contention interrogatories may not be resisted on the ground that an answer would inferentially reveal the work product
of the responding party.n13 However, even though a party's contention may be the subject of discovery, the legal
reasoning, research, or theories behind the contention may not be.n14

For example, in Sav-On-Drugs, Inc. v. Superior Court, n15 the Supreme Court held the plaintiff could not, through
interrogatories, require the defendant to disclose specific statutes and administrative regulations supporting sales tax
deductions at issue in the case because the information sought consisted, in essence, of the legal reasoning and theories
behind defendant's contention that any sales tax deductions it took were proper.n16 This conclusion is consistent with
the reasoning in Southern Pac. Co. v. Superior Court, n17 in which the court of appeal held the defendant could,
through interrogatories, require the plaintiffs to provide a detailed statement of all facts forming the basis of plaintiffs'
allegations of negligence, because the information sought did not seek legal theories, research, or calculations of
plaintiffs' attorney.n18

[d] Attempts to Cure Deficient Pleadings

Discovery may not be employed to force the responding party to cure deficiencies in the propounding party's
pleadings.n19 For example, in Flora Crane Service, Inc. v. Superior Court, n20 the court of appeal held the trial court
did not abuse its discretion in refusing to require an answer to the plaintiff's written interrogatory asking the defendant
to explain (1) how there was a defect and misjoinder of defendants in plaintiff's complaint, (2) how plaintiff's complaint
failed to state facts sufficient to constitute a cause of action, and (3) in what manner the complaint was ambiguous,
unintelligible, and uncertain.n21 In fact, the trial court may properly conclude that a plaintiff is not seeking facts, but is
rather attempting to shift to the defendant the responsibility of pleading an actionable cause.n22

Alternatively, the trial court may properly conclude that defendant's defenses are not properly pleaded and, rather than
being subject to interrogatories, should be objected to by demurrer or eliminated by motion to strike.n23

[2] Requests for Admission

A request for admission may relate to a matter that is in controversy between the parties and may request that another
party admit the truth of specified matters of fact, opinion relating to fact, or application of law to fact.n24 When a party
is served with a request for admission concerning a legal question properly raised in the pleadings, he or she cannot
object simply by asserting the request calls for a conclusion of law. On the contrary, the party should make the
admission if he or she is able to do so and does not in good faith intend to contest the issue at trial, thereby setting at rest
a triable issue. Otherwise, he or she should set forth in detail the reasons why he or she cannot truthfully admit or deny
the request.n25

For a complete discussion of requests for admission, see Chapter 63.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersCivil ProcedurePartiesJoinderGeneral OverviewTortsIntentional
TortsDefamationDefensesFair Comment & OpinionTortsNegligenceDefensesContributory NegligenceGeneral
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Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.010(b).

(n2)Footnote 2. Code Civ. Proc. § 2030.010(b).

(n3)Footnote 3. See, e.g., Singer v. Superior Court (1960) 54 Cal. 2d 318, 324-325, 5 Cal. Rptr. 697, 353 P.2d
305 (decided under prior law); see Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2030.

(n4)Footnote 4. Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 13, 64 Cal. Rptr. 753 ; Universal
Underwriters Ins. Co. v. Superior Court (1967) 250 Cal. App. 2d 722, 728, 58 Cal. Rptr. 870 .

(n5)Footnote 5. Mowry v. Superior Court (1962) 202 Cal. App. 2d 229, 243, 20 Cal. Rptr. 698 (decided under
prior law).

(n6)Footnote 6. Pantzalas v. Superior Court (1969) 272 Cal. App. 2d 499, 501, 77 Cal. Rptr. 354 (decided under
prior law).

(n7)Footnote 7. Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 8-9, 64 Cal. Rptr. 753 .

(n8)Footnote 8. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 417, 15 Cal. Rptr. 119, 364
P.2d 295 .

(n9)Footnote 9. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 417, 15 Cal. Rptr. 119, 364
P.2d 295 .

(n10)Footnote 10. Oceanside Union School Dist. v. Superior Court (1962) 58 Cal. 2d 180, 186, 23 Cal. Rptr.
375, 373 P.2d 439 .

(n11)Footnote 11. Pember v. Superior Court (1967) 66 Cal. 2d 601, 58 Cal. Rptr. 567, 427 P.2d 167 .

(n12)Footnote 12. See Pember v. Superior Court (1967) 66 Cal. 2d 601, 604, 58 Cal. Rptr. 567, 427 P.2d 167 .

(n13)Footnote 13. See Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 198-199, 83 Cal. Rptr.
231 (decided under prior law, and disapproved on other grounds in Kadelbach v. Amaral (1973) 31 Cal. App. 3d 814,
823, 107 Cal. Rptr. 720 ).

(n14)Footnote 14. Sav-On-Drugs, Inc. v. Superior Court (1975) 15 Cal. 3d 1, 5, 123 Cal. Rptr. 283, 538 P.2d
739 ; Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 197-198, 83 Cal. Rptr. 231 (disapproved on
other grounds in Kadelbach v. Amaral (1973) 31 Cal. App. 3d 814, 823, 107 Cal. Rptr. 720 ).

(n15)Footnote 15. Sav-On-Drugs, Inc. v. Superior Court (1975) 15 Cal. 3d 1, 123 Cal. Rptr. 283, 538 P.2d 739 .

(n16)Footnote 16. Sav-On-Drugs, Inc. v. Superior Court (1975) 15 Cal. 3d 1, 5, 123 Cal. Rptr. 283, 538 P.2d
739 .

(n17)Footnote 17. Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 83 Cal. Rptr. 231 .

(n18)Footnote 18. Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 198-199, 83 Cal. Rptr. 231
(disapproved on other grounds in Kadelbach v. Amaral (1973) 31 Cal. App. 3d 814, 823, 107 Cal. Rptr. 720 ). For a
discussion of work product protection, see Chapter 28.
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(n19)Footnote 19. Flora Crane Service, Inc. v. Superior Court (1965) 234 Cal. App. 2d 767, 782, 45 Cal. Rptr.
79 ; see Burke v. Superior Court (1969) 71 Cal. 2d 276, 284, 78 Cal. Rptr. 481, 455 P.2d 409 (discussing Flora Crane
Service and harmonizing it with other decisions).

(n20)Footnote 20. Flora Crane Service, Inc. v. Superior Court (1965) 234 Cal. App. 2d 767, 45 Cal. Rptr. 79 .

(n21)Footnote 21. Flora Crane Service, Inc. v. Superior Court (1965) 234 Cal. App. 2d 767, 781-782, 45 Cal.
Rptr. 79 .

(n22)Footnote 22. Flora Crane Service, Inc. v. Superior Court (1965) 234 Cal. App. 2d 767, 782, 45 Cal. Rptr.
79 .

(n23)Footnote 23. Flora Crane Service, Inc. v. Superior Court (1965) 234 Cal. App. 2d 767, 781-782, 45 Cal.
Rptr. 79 .

(n24)Footnote 24. Code Civ. Proc. § 2033.010.

(n25)Footnote 25. See Burke v. Superior Court (1969) 71 Cal. 2d. 276, 282, 78 Cal. Rptr. 481, 455 P.2d 409
(decided under prior law); cf. Fed. Rules Civ. Proc., Rule 36(a).
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§ 20.32 Inquiry Into Adverse Party's Claims

[1] General Rule

A defendant is entitled to discover the facts presently known to the plaintiff on which the plaintiff bases the allegations
of the complaint and relies on to prove his or her case.n1 These facts are discoverable, no matter how they come into
plaintiff's attorney's possession, if the defendant neither seeks to discover privileged information nor attempts
improperly to ''tie down'' plaintiffs by calling for all facts they intend to produce at trial and thereby limit their line of
proof.n2

[2] Negligence Actions

A defendant has an unquestionable right to determine the factual basis for a plaintiff's claim of negligence.n3
Specifically, the party may be required to disclose the facts underlying his or her allegations of negligence.n4 In fact,
discovery's function of ascertaining facts and contentions is emphasized when general allegations of negligence leave
the party in the dark as to the nature of the conduct with which he or she is charged.n5

For example, in a wrongful death action against the state and a city by decedent's widow, arising out of an accident
within the city limits allegedly due to dangerous road markings, the state had the unquestionable right to determine, by
discovery, the factual basis for the widow's claim of negligence by the state.n6 Discovery was also relevant to the issue
of whether the alleged condition subjected the state to liability under the 1963 Tort Claims Act,n7 retroactively
applicable to the accident.n8

While being deposed at a videotaped deposition, a party in a civil action may be compelled to provide nonverbal as well
as verbal answers, including a physical demonstration or reenactment of an alleged event in issue. Thus, for example,
the plaintiff in a negligence action may be compelled to diagram the scene of the incident and to demonstrate how the
injury occurred.n9

[3] Class Actions

[a] Information About Class That Is Readily Available to Representative Plaintiff

In discovery proceedings in a class action, absent some specific showing by the objecting party to justify a contrary
ruling (such as privilege), a representative plaintiff can be compelled to supply the defendant with information about the
class that is either in the plaintiff's possession or readily available to the plaintiff and that is not equally available to the
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defendant.n10 However, in an answer to an interrogatory, a representative plaintiff cannot be compelled to supply
information concerning members of the class or their interests in the action that is not in plaintiff's possession or control
unless the interrogatory is directly related to plaintiff's own standing to maintain the action, to the existence of an
ascertainable class, or to the existence of that community of interest required to sustain a class action.n11

It is neither unfair nor unduly burdensome to require a class representative to respond to questions relating to a common
fund, the existence of which he or she has pleaded.n12 However, a representative cannot be compelled to respond to
interrogatories about any class member's separate claim as distinguished from the common claim of the class that may
be tried with or as part of the class action.n13 The class members having individual claims must personally intervene in
the action to sustain those claims.n14

[b] Discovery From Unnamed Class Members

California Rules of Court, Rule 3.760 et seq. provide special rules for the management of class actions in trial
courts.n15

California Rules of Court, Rule 3.768 allows the trial court to regulate discovery against unnamed class members in a
class action.n16 The rule applies to formal discovery by means of a deposition or interrogatories.

Case law in this area is limited; it addresses discovery from unnamed class members by means of a deposition
notice,n17 interrogatories,n18 and a deposition subpoena accompanied by a letter making membership in the class
contingent on submitting to a deposition.n19

In Southern California Edison, n20 the California Supreme Court held that the trial court did not abuse its discretion in
issuing a protective order quashing depositions of unnamed class members, but permitting defendant to renotice the
depositions if subpoenas were issued.n21 The court concluded that it was an unfair burden to require the named
plaintiffs to produce unnamed class members for deposition.n22 However, the court declined to reverse the statutorily
created burden of showing good cause under Code of Civil Procedure Section 2019.030(a)(1), and left that burden on
the party seeking to deny the other's discovery right, even in the context of a class action. ''The named plaintiffs urge us
to declare a general rule for class actions under which defendants would be required to show good cause for the taking
of a deposition of unnamed members of the class. In other words, instead of plaintiffs being required to show good
cause for a protective order with respect to such depositions, the defendants would have the initial burden of showing
good cause to take them. This we decline to do.''n23 The court did not reach the question of whether unnamed class
members should be considered parties under the discovery statutes.

The underlying case that gave rise to Southern California Edison also gave rise to Carlson v. Superior Court,n24 In that
proceeding, Edison sought to enforce its subpoenas by including a cover letter (signed by the trial judge) that required
unnamed plaintiffs to submit to a deposition or opt out of the class.n25 The Court of Appeal issued a writ of mandate
vacating the trial court's order approving of such a procedure; the appellate court found ''the either/or nature of the
notice'' objectionable.n26 Thus, it is clear from Carlson v. Superior Court and Southern California Edison that
defendants do not have an unfettered right to depose every unnamed class member.n27

The court of appeals in Danzig v. Superior Court n28 addressed whether unnamed class members are ''parties'' within
the meaning of the statute permitting interrogatories by a party on another party.n29 Defendants served interrogatories
directed to each class member, named and unnamed, on counsel for the named plaintiffs. The unnamed class members
did not respond, and on defendants' motion, the trial court ruled that all unnamed class members would be required to
respond separately.n30 Relying on federal law in the absence of relevant California cases or statutes, the court of
appeals concluded that ''[t]he substantial weight of authority among the federal courts which have addressed the issue
holds that unnamed class members are parties within the meaning of Rule 33 to the extent that, upon a proper showing,
interrogatories may be propounded to them.''n31 The court provided a list of factors that must be present for a court to
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order discovery from unnamed class members: the trial of class issues requires that absent parties furnish the
information; the interrogatories are not directed at obtaining information about the amount of each class member's
claim, or the identity of class members; and the discovery must not be undertaken with the purpose of effect of unduly
burdening or harassing absent class members, or decreasing the class size.n32 The party propounding the interrogatories
must make a satisfactory showing on each of these issues before absent class members are required to respond.n33 This
case makes clear that defendants do not have an unrestricted right to propound interrogatories to every unnamed class
member.n34

The Civil Discovery Act provides for the deposition of a nonparty for an oral deposition, a written deposition, or the
production of records, by means of a deposition subpoenan35 and for written interrogatories to a party. n36

Consistent with the relevant case law and statutes, California Rules of Court, Rule 3.768 permits discovery of unnamed
class members by means of a deposition, without a court order.n37 The witness's attendance must be obtained by a
subpoena.n38 Anyone opposing this discovery must move for a protective order.n39 Discovery by means of
interrogatories is also permitted, but the party seeking that discovery must first obtain a court order permitting it.n40
The factors to be considered in determining whether to permit a deposition or interrogatories are the same;n41 only the
procedural posture differs. A party seeking to preclude or limit a deposition of unnamed class members must move for a
protective order, in response to the issuance of a deposition subpoena.n42 A party seeking to obtain discovery of
unnamed class members by means of interrogatories must first obtain a court order permitting it.n43 All parties who
have appeared will receive notice of the discovery sought: for a deposition, by means of a notice and subpoena;n44 and
for interrogatories, by service of a motion for a court order permitting the service of interrogatories.n45 Thus, discovery
from unnamed class members is permitted, but is more limited than discovery allowed from class representatives or
parties to a lawsuit that is not a class action.n46

Finally, in deciding whether to allow the discovery requested under California Rules of Court, Rule 3.768(a), governing
depositions or California Rules of Court, Rule 3.768(c), governing interrogatories, the court must consider, among other
relevant factors:n47

The timing of the request;

The subject matter to be covered;

The materiality of the information being sought;

The likelihood that class members have such information;

The possibility of reaching factual stipulations that eliminate the need for such discovery;

Whether class representatives are seeking discovery on the subject to be covered; and

Whether discovery will result in annoyance, oppression, or undue burden or expense for the
members of the class.

[c] Electronic Filing in Class Actions

In certain actions, a court may, on the motion of any party or on its own motion, after finding that the order would not
cause undue hardship or significant prejudice to any party, order all parties to:n47.1

Serve all documents electronically, except when personal service is required by statute or rule;
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File all documents electronically; or

Serve and file all documents electronically, except when personal service is required by statute or
rule.

The court's order may also provide thatn47.2:

Documents previously filed in paper form may be resubmitted in electronic form; and

When the court sends confirmation of filing to all parties, receipt of the confirmation constitutes
service of the filing if the filed document is available electronically.

Actions to which these rules apply include any class action, a consolidated action or a group of actions, a coordinated
action, or an action that is deemed complex under California Rules of Court, Rule 3.403.n48 Filing in paper format may
be allowed when it is not feasible to convert a document to electronic form.n49 For further discussion of electronic
filing and service, refer to Chapter 8, §§ 8.35, 8.36.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureClass ActionsGeneral OverviewCivil ProcedureClass ActionsClass CounselGeneral OverviewCivil
ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureRemediesWritsCommon Law
WritsMandamusTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 8-9, 64 Cal. Rptr. 753 (decided under prior law).

(n2)Footnote 2. Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 198-199, 83 Cal. Rptr. 231
(decided under prior law, and disapproved on other grounds in Kadelbach v. Amaral (1973) 31 Cal. App. 3d 814, 823,
107 Cal. Rptr. 720 ).

(n3)Footnote 3. Petersen v. City of Vallejo (1968) 259 Cal. App. 2d 757, 66 Cal. Rptr. 776 (sanction of dismissal
imposed against plaintiff for failure, over prolonged period of time and after numerous proceedings, to furnish detailed
answers to interrogatories as required by court order).

(n4)Footnote 4. Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 197, 83 Cal. Rptr. 231
(disapproved on other grounds in Kadelbach v. Amaral (1973) 31 Cal. App. 3d 814, 823, 107 Cal. Rptr. 720 ).

(n5)Footnote 5. Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 199, 83 Cal. Rptr. 231
(disapproved on other grounds in Kadelbach v. Amaral (1973) 31 Cal. App. 3d 814, 823, 107 Cal. Rptr. 720 ).

(n6)Footnote 6. Petersen v. City of Vallejo (1968) 259 Cal. App. 2d 757, 66 Cal. Rptr. 776 (imposing sanction of
exclusion of evidence and dismissal for failure to supply sufficient answer to interrogatories after numerous proceedings
and prolonged period of time).

(n7)Footnote 7. See Gov. Code §§ 815, 830 et seq.

(n8)Footnote 8. Petersen v. City of Vallejo (1968) 259 Cal. App. 2d 757, 781, 66 Cal. Rptr. 776 .

(n9)Footnote 9. Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 1111-1113, 68 Cal. Rptr. 2d
883, 946 P.2d 841 . See Code Civ. Proc. § 2025.480 (''answer'' includes nonverbal responses), discussed in Ch. 51.
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(n10)Footnote 10. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 54, 66 Cal. Rptr. 250
(decided under prior law), cited with approval in Southern California Edison Co. v. Superior Court (1972) 7 Cal. 3d
832, 842, 103 Cal. Rptr. 709, 500 P.2d 621 (noting that the Alpine court was not faced with question raised in this case
concerning which party should bear the burden of securing attendance of deponent).

(n11)Footnote 11. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 54-55, 66 Cal. Rptr. 250
(decided under prior law).

(n12)Footnote 12. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 55, 66 Cal. Rptr. 250
(decided under prior law).

(n13)Footnote 13. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 55, 66 Cal. Rptr. 250
(decided under prior law).

(n14)Footnote 14. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 55, 66 Cal. Rptr. 250
(decided under prior law).

(n15)Footnote 15. But see Cal. Rules of Ct., Rule 3.760 (court, on its own motion or on motion of any named party,
may grant relief from compliance with these rules in an appropriate case); see also Cal. Rules of Ct., Rule 3.20
(preempting all local rules relating to class actions, effective January 1, 2002).

(n16)Footnote 16. See Southern California Edison Co. v. Superior Court (1972) 7 Cal. 3d 832, 836, 103 Cal.
Rptr. 709, 500 P.2d 621 (recognizing that ''[i]f adverse parties were allowed full discovery of every unnamed class
member, there would probably be no class actions[,]'' decided under prior law); National Solar Equipment Owners'
Assn., Inc. v. Grumman Corp. (1991) 235 Cal. App. 3d 1273, 1283, 1 Cal Rptr. 2d 325 .

(n17)Footnote 17. See Southern California Edison Co. v. Superior Court, (1972) 7 Cal. 3d 832, 103 Cal. Rptr.
709, 500 P.2d 621 (decided under prior law).

(n18)Footnote 18. See Danzig v. Superior Court (1978) 87 Cal. App. 3d 604, 151 Cal. Rptr. 185 (decided under
prior law).

(n19)Footnote 19. See Carlson v. Superior Court (1973) 33 Cal. App. 3d 640, 109 Cal. Rptr. 240 (decided under
prior law).

(n20)Footnote 20. Southern California Edison Co. v. Superior Court (1972) 7 Cal. 3d 832, 103 Cal. Rptr. 709,
500 P.2d 621 (decided under prior law).

(n21)Footnote 21. Southern California Edison Co. v. Superior Court (1972) 7 Cal. 3d 832, 842, 103 Cal. Rptr.
709, 500 P.2d 621 (decided under prior law).

(n22)Footnote 22. Southern California Edison Co. v. Superior Court (1972) 7 Cal. 3d 832, 842, 103 Cal. Rptr.
709, 500 P.2d 621 (decided under prior law).

(n23)Footnote 23. Southern California Edison Co. v. Superior Court (1972) 7 Cal. 3d 832, 843, 103 Cal. Rptr.
709, 500 P.2d 621 (explaining that Code Civ. Proc. § 2019(b) (now see Code Civ. Proc. § 2019.030(a)(1)) ''is a statute
whose language clearly indicates that the burden of showing 'good cause' (as defined by former § 2036, subd.(a)) for a
protective order [to prevent depositions from being taken, or to prevent annoyance or harassment of a party or witness]
rests on the party seeking to deny the other's discovery right. We will not reverse this statutorily created burden and
treat [the] section ... as though it were a statute which, like [former] section 2031, subdivision (a)[motions for
production and inspection] or [former] section 2032, subdivision (a) [motions for medical examination] conditions
discovery on a showing of good cause. This conclusion holds in the class action context as well, even though the result,

Page 54
1-20 California Deposition and Discovery Practice § 20.32



as the named plaintiffs argue, may be to force named class action plaintiffs to seek protective orders in many cases. The
Legislature obviously did not intend for us to reverse a burden so clearly imposed'' (italics in original, decided under
prior law).

(n24)Footnote 24. Carlson v. Superior Court (1973) 33 Cal. App. 3d 640, 109 Cal. Rptr. 240 (decided under prior
law).

(n25)Footnote 25. Carlson v. Superior Court (1973) 33 Cal. App. 3d 640, 649, 109 Cal. Rptr. 240 (decided under
prior law).

(n26)Footnote 26. Carlson v. Superior Court (1973) 33 Cal. App. 3d 640, 651, 109 Cal. Rptr. 240 (decided under
prior law).

(n27)Footnote 27. See National Solar Equipment Owners' Assn., Inc. v. Grumman Corp. (1991) 235 Cal. App. 3d
1273, 1282, 1 Cal Rptr. 2d 325 , citing Carlson v. Superior Court and Southern California Edison.

(n28)Footnote 28. Danzig v. Superior Court (1978) 87 Cal. App. 3d 604, 151 Cal. Rptr. 185 (decided under prior
law).

(n29)Footnote 29. Danzig v. Superior Court (1978) 87 Cal. App. 3d 604, 608, 151 Cal. Rptr. 185 (decided under
prior law).

(n30)Footnote 30. Danzig v. Superior Court (1978) 87 Cal. App. 3d 604, 607, 151 Cal. Rptr. 185 (decided under
prior law).

(n31)Footnote 31. Danzig v. Superior Court (1978) 87 Cal. App. 3d 604, 611, 151 Cal. Rptr. 185 (decided under
prior law).

(n32)Footnote 32. Danzig v. Superior Court (1978) 87 Cal. App. 3d 604, 612, 151 Cal. Rptr. 185 (decided under
prior law).

(n33)Footnote 33. Danzig v. Superior Court (1978) 87 Cal. App. 3d 604, 612, 151 Cal. Rptr. 185 (decided under
prior law).

(n34)Footnote 34. See National Solar Equipment Owners' Assn., Inc. v. Grumman Corp. (1991) 235 Cal. App. 3d
1273, 1282, 1 Cal Rptr. 2d 325 , citing Danzig v. Superior Court.

(n35)Footnote 35. See Code Civ. Proc. § 2020.010 et seq.; see generally Chapter 53.

(n36)Footnote 36. Code Civ. Proc. § 2030.010 et seq.; see generally Chapter 60.

(n37)Footnote 37. See Cal. Rules of Ct., Rule 3.768(a).

(n38)Footnote 38. Cal. Rules of Ct., Rule 3.768(a).

(n39)Footnote 39. Cal. Rules of Ct., Rule 3.768(b).

(n40)Footnote 40. Cal. Rules of Ct., Rule 3.768(c).

(n41)Footnote 41. See Cal. Rules of Ct., Rule 3.768(d), discussed below.

(n42)Footnote 42. See Cal. Rules of Ct., Rule 3.768(a), (b).

(n43)Footnote 43. See Cal. Rules of Ct., Rule 3.768(c).
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(n44)Footnote 44. See Cal. Rules of Ct., Rule 3.768(a).

(n45)Footnote 45. See Cal. Rules of Ct., Rule 3.768(c).

(n46)Footnote 46. See Judicial Counsel of California, Administrative Office of the Courts, Report Regarding
Uniform Statewide Rules for Class Actions, September 12, 2001.

(n47)Footnote 47. Cal. Rules of Ct., Rule 3.768(d).

(n48)Footnote 47.1. Cal. Rules of Ct., Rule 2.253(a).

(n49)Footnote 47.2. Cal. Rules of Ct., Rule 2.253(b).

(n50)Footnote 48. Cal. Rules of Ct., Rule 2.253(a).

(n51)Footnote 49. Cal. Rules of Ct., Rule 2.253(c).
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§ 20.33 Inquiry Into Adverse Party's Defenses

[1] Facts on Which Defenses Are Based

Interrogatories calling for facts presently known to a defendant on which defenses are based are proper.n1 Such
interrogatories are not uncertain, do not call for opinions, and are not too broad or oppressive.n2 A motion to compel
answers to such interrogatories should be granted in the absence of a factual showing supporting an objection based on
annoyance and expense in obtaining the information required to answer the interrogatory.n3

A defendant may be required to disclose not only the evidentiary facts underlying its affirmative defenses and denials,
but also whether it makes a particular contention regarding the facts or the possible issues in the case, even though the
contention might involve factual and legal questions, because the parties are entitled to ascertain what issues within the
pleadings will be disputed.n4 In Burke v. Superior Court, n5 an answer was required regarding whether the other party
contended that an attachment was valid and regular on its face--an inquiry that clearly involved a legal question.n6 The
Supreme Court pointed out that although the right to determine an opponent's contentions extends to all civil cases, its
exercise is particularly important in a case involving a general denial that does not distinguish between allegations that
are unquestionably true and those that are desired in good faith to be put in issue.n7

Interrogatories are designed to permit discovery of all presently known facts on which the defendant predicates its
defense.n8 Therefore, when a plaintiff's interrogatory demands that the defendant state all facts on which it bases its
denial of allegations in plaintiff's complaint, no reason appears why the question should not be permitted when the
answer consists solely of a disfavored overbroad general denial that does not give the plaintiff any guidance regarding
what specific matters are legitimately at issue.n9

[2] Negligence Actions

In Singer v. Superior Court, n10 the Supreme Court held that a defendant's general allegation of contributory negligence
and assumption of risk did not apprise the plaintiff of matters that might lead the plaintiff to the discovery of admissible
evidence.n11 Therefore, it was proper for the plaintiff to submit interrogatories to the defendant requesting a statement
of facts forming the basis for the defendant's allegations.n12 Defendant's answers to the interrogatories would not
unfairly limit his defense to facts known at the time of answering the interrogatories, and thus would not prevent
defendant from producing or relying on subsequently discovered facts at trial.n13 Furthermore, the interrogatories did
not call for all the facts the defendant intended to produce at trial in support of his pleaded defenses. Therefore, the
Court held the interrogatories were being used for the permissible discovery purpose of ascertaining the contentions of
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an opponent.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersTortsNegligenceDefensesAssumption of RiskElements &
NatureGeneral OverviewTortsNegligenceDefensesContributory NegligenceGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Durst v. Superior Court (1963) 218 Cal. App. 2d 460, 465, 32 Cal. Rptr. 627 .

(n2)Footnote 2. Durst v. Superior Court (1963) 218 Cal. App. 2d 460, 465, 32 Cal. Rptr. 627 .

(n3)Footnote 3. See Durst v. Superior Court (1963) 218 Cal. App. 2d 460, 467-468, 32 Cal. Rptr. 627 (decided
under prior law).

(n4)Footnote 4. Burke v. Superior Court (1969) 71 Cal. 2d 276, 281-282, 78 Cal. Rptr. 481, 455 P.2d 409 .

(n5)Footnote 5. Burke v. Superior Court (1969) 71 Cal. 2d 276, 78 Cal. Rptr. 481, 455 P.2d 409 .

(n6)Footnote 6. Burke v. Superior Court (1969) 71 Cal. 2d 276, 282-283, 78 Cal. Rptr. 481, 455 P.2d 409 .

(n7)Footnote 7. Burke v. Superior Court (1969) 71 Cal. 2d 276, 282, 78 Cal. Rptr. 481, 455 P.2d 409 .

(n8)Footnote 8. Burke v. Superior Court (1969) 71 Cal. 2d 276, 285, 78 Cal. Rptr. 481, 455 P.2d 409 .

(n9)Footnote 9. Burke v. Superior Court (1969) 71 Cal. 2d 276, 285, 78 Cal. Rptr. 481, 455 P.2d 409 .

(n10)Footnote 10. Singer v. Superior Court (1960) 54 Cal. 2d 318, 5 Cal. Rptr. 697, 353 P.2d 305 .

(n11)Footnote 11. Singer v. Superior Court (1960) 54 Cal. 2d 318, 325-326, 5 Cal. Rptr. 697, 353 P.2d 305
(decided under prior law).

(n12)Footnote 12. Singer v. Superior Court (1960) 54 Cal. 2d 318, 325-326, 5 Cal. Rptr. 697, 353 P.2d 305
(decided under prior law).

(n13)Footnote 13. Singer v. Superior Court (1960) 54 Cal. 2d 318, 325, 5 Cal. Rptr. 697, 353 P.2d 305 (decided
under prior law).

(n14)Footnote 14. Singer v. Superior Court (1960) 54 Cal. 2d 318, 325, 5 Cal. Rptr. 697, 353 P.2d 305 (decided
under prior law).
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Reserved
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§ 20.40 Scope of Discovery

[1] Generally

Discovery may be obtained of the identity and location of persons having knowledge of any discoverable matter.n1 The
legitimate interests and purposes of discovery generally are amply protected by this requirement.n2

This provision of Code of Civil Procedure Section 2017.010 derives from the language used in Federal Rules of Civil
Procedure, Rule 26(b)(1).n3 The basis of both the statute and rule is that persons who have relevant knowledge are not
to be considered the witnesses of any particular party to the litigation.n4 Ensuring the availability to all parties of the
right to contact and to take depositions of these witnesses provides adequate safeguards against surprise or false
testimony.n5 Furthermore, knowledge of the identity of these possible witnesses permits investigation into the facts
while encouraging diligence on the part of counsel for all parties.n6

[2] Trial Witness or Expert Consultant Distinguished

Disclosure of the identity and location of persons having knowledge of discoverable matter is to be distinguished from
disclosure of the identity and location of persons intended to be used as nonexpert trial witnesses, expert consultants, or
expert trial witnesses. In the latter cases, the scope of discovery is considerably narrowed. For discussion of the scope of
discovery of nonexpert persons intended to be called as trial witnesses, see § 20.42. For discussion of the scope of
discovery of experts engaged by the opposing party as consultants who will not be called as trial witnesses, see § 20.43.
For discussion of the scope of discovery of experts intended to be called as trial witnesses, see § 20.44.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsExpert Witness DiscoveryEvidenceTestimonyGeneral
OverviewEvidenceTestimonyExpertsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.010; Gonzalez v. Superior Court (1995) 33 Cal. App. 4th 1539, 1546, 39 Cal.
Rptr. 2d 896 (decided under prior law).

(n2)Footnote 2. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 76, 134 Cal. Rptr. 468 (decided
under prior law).
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(n3)Footnote 3. Compare Code Civ. Proc. § 2017.010 with Fed. Rules Civ. Proc., Rule 26(b)(1); City of Long
Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 76, 134 Cal. Rptr. 468 (decided under prior law).

(n4)Footnote 4. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 76, 134 Cal. Rptr. 468 (decided
under prior law).

(n5)Footnote 5. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 77, 134 Cal. Rptr. 468 (decided
under prior law).

(n6)Footnote 6. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 77, 134 Cal. Rptr. 468 (decided
under prior law).
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§ 20.41 Scope of Discovery of Nonexpert Persons Having Knowledge of Discoverable Matter

[1] Generally

A party is generally entitled to propound interrogatories to discover the identity and location of persons who have
knowledge of any discoverable matter in order to select those to be interviewed and deposed.n1 This entitlement is quite
apart from the question of whether and to what extent these persons will be used as trial witnesses.n2

This rule of discovery was applied in People v. Superior Court, n3 an action on behalf of the Commissioner of
Corporations to enjoin the sale of certain livestock care and management agreements.n4 The court held the
Commissioner was entitled to propound interrogatories to discover the identity and location of persons with whom the
sellers had entered into contracts similar to those involved in the action, in order to select those to be interviewed and
deposed.n5 The court deemed these persons to have knowledge of relevant facts.n6 Furthermore, the court held it an
abuse of the trial court's discretion to issue a protective order, absent a showing of good cause, sealing the addresses of
these persons.n7

To the end that the identity and location of persons with knowledge of discoverable matter may be obtained, the names
and addresses of these persons must be disclosed on a proper interrogatory addressed to the opposing party, even if the
names and addresses are known only to the opposing party's attorney.n8 Furthermore, the names of persons from whom
statements have been taken are the proper subjects of interrogatories, and are neither irrelevant nor privileged.n9

[2] Effect of Privilege, Attorney Work Product Rule, and Prohibitions Against Unlawful Searches

Interrogatories calling for names and addresses of persons having knowledge of discoverable matter, as opposed to
interrogatories calling for names and addresses of persons intended to be called as witnesses at trial, generally are not
objectionable, in and of themselves, on the ground of privilege, the attorney work product rule, or unreasonable
search.n10 Furthermore, even though the information may repose in a privileged document, the information itself, as
distinguished from the written record, is not privileged.n11 This rule was applied in Unger v. Los Angeles Transit Lines,
n12 an action for personal injuries in which a bus driver for defendant company passed out witness cards to, but took no
statements from, such witnesses as he was able to get.n13 The cards, containing the names and addresses of witnesses,
were ultimately delivered to attorneys employed by defendant's insurance carrier.n14 The court held the names and
addresses of the witnesses, as obtained from the cards, were neither privileged nor the fruit of an unlawful search and, as
such, discoverable.n15
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Similarly, in Borse v. Superior Court, n16 the court held plaintiff's interrogatories seeking the names and addresses of
employees involved in personal injury settlement negotiations over a particular time period, and names and addresses of
other persons present, were beyond the scope of both the attorney-client privilege and work product protection.n17 In
Borse, n18 plaintiff sought to prove that his signature on a release was induced by the false representations of a claim
adjuster and sought supporting evidence for his claim through a search, via the interrogatories, for other claimants who
might have been similarly misled.n19 Reasonably limited, the names and addresses sought by plaintiff were reasonably
calculated to lead to the discovery of admissible evidence under former Code of Civil Procedure Section 2016(b) (now
see Code of Civil Procedure Section 2017.010).n20

Finally, the work product protection rule was found to have no application to bar discovery in a wrongful death action
arising out of the shooting of a minor by police, when plaintiff sought to discover witness lists and statements in the
possession of a district attorney.n21 Plaintiff commenced the action after the district attorney had conducted an
extensive investigation of the incident, presented the evidence to a grand jury on two occasions, failed to obtain
indictments, and then decided to take no further action against the officers involved.n22

[3] Limitations on Scope of Discovery

[a] Privilege

Occasionally, a request for the identity of persons with knowledge of discoverable matter will entail the revelation of
privileged information. In that case, a court may properly deny the discovery request.n23 For example, in a medical
malpractice action in which disclosure of a third party patient's name is sought from a defendant physician who treated
the person, and the disclosure will necessarily entail disclosure of the physical ailment for which the patient consulted
the physician, the patient's name is not subject to discovery because disclosure of the name will entail disclosure of
information protected by the physician-patient privilege.n24

[b] Time Limitations

In Borse v. Superior Court, n25 discussed in [2], above, the appellate court held that even though interrogatories
seeking the names and addresses of persons involved in personal injury settlement negotiations over a six-year period
were overbroad, excessive, burdensome, and oppressive, complete denial of discovery was an abuse of the trial court's
discretion.n26 The appellate court remanded the case to the trial court to determine the proper span of time limiting the
discoverable information, instructing the trial court to weigh the relative value of the information against the hardship
entailed by its production.n27

In Greeneich v. Southern Pac. Co., n28 a railway crossing accident case, the court of appeal held interrogatories calling
for the names of persons involved in accidents occurring at the crossing prior to the accident at issue in the case did not
seek privileged information.n29 However, the court expressed doubt as to the propriety of requiring the information
over a time period of ten years prior to the date of the accident in question, and upheld the trial court's ruling sustaining
objections to the interrogatories, finding plaintiffs had failed to show how they were prejudiced by the trial court's
ruling.n30

[c] Interviews of Opposing Party's Employees

There is no authority under former Code of Civil Procedure Section 2016(b) (now see Code of Civil Procedure Section
2017.010) for a discovery order requiring a defendant to give the plaintiff access, during normal working hours, to its
employees to conduct informal interviews for the purpose of identifying persons having knowledge of discoverable
matter.n31 A party to litigation is entitled to unimpeded access to persons who may have knowledge of discoverable
matter, and may if necessary have court orders to forestall interference with that access.n32 However, in
Volkswagenwerk Aktiengesellschaft v. Superior Court, n33 a personal injury action arising out of an alleged design
defect in one of defendant's automobiles, the discovery orders involved went further, requiring defendant not only to
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permit plaintiffs to interview employees at defendant's plant during working hours, but also to advise and request that
the employ ees cooperate with plaintiffs.n34 It is the policy of the Discovery Act that its provisions be liberally
construed in favor of disclosure unless clearly prohibited by statute or policy considerations.n35 But the court
concluded that the provision for informal interviews could not be brought within the Discovery Act by simple
construction, no matter how liberal.n36 An improper extension of the Discovery Act beyond its statutory text would be
required to validate such a provision.n37

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryRelevance

FOOTNOTES:
(n1)Footnote 1. People v. Superior Court (1967) 248 Cal. App. 2d 276, 280, 56 Cal. Rptr. 393 (decided under prior
law).

(n2)Footnote 2. See City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 77, 134 Cal. Rptr. 468 .

(n3)Footnote 3. People v. Superior Court (1967) 248 Cal. App. 2d 276, 56 Cal. Rptr. 393 (decided under prior
law).

(n4)Footnote 4. People v. Superior Court (1967) 248 Cal. App. 2d 276, 277, 56 Cal. Rptr. 393 (decided under
prior law).

(n5)Footnote 5. People v. Superior Court (1967) 248 Cal. App. 2d 276, 280, 56 Cal. Rptr. 393 (decided under
prior law).

(n6)Footnote 6. People v. Superior Court (1967) 248 Cal. App. 2d 276, 280, 56 Cal. Rptr. 393 (decided under
prior law).

(n7)Footnote 7. People v. Superior Court (1967) 248 Cal. App. 2d 276, 280, 56 Cal. Rptr. 393 (decided under
prior law); see Gonzalez v. Superior Court (1995) 33 Cal. App. 4th 1539, 1546, 39 Cal. Rptr. 2d 896 (party may not
keep confidential identity of assistant, based on mere speculation that employer will retaliate against assistant, when (1)
it is uncertain whether assistant is employed by employer, and (2) assistant is not true whistle-blower).

(n8)Footnote 8. Smith v. Superior Court (1961) 189 Cal. App. 2d 6, 12, 11 Cal. Rptr. 165 (decided under prior
law).

(n9)Footnote 9. Smith v. Superior Court (1961) 189 Cal. App. 2d 6, 10, 13, 11 Cal. Rptr. 165 (decided under prior
law).

(n10)Footnote 10. Unger v. Los Angeles Transit Lines (1960) 180 Cal. App. 2d 172, 175, 4 Cal. Rptr. 370, 5 Cal.
Rptr. 71 (decided under prior law).

(n11)Footnote 11. Unger v. Los Angeles Transit Lines (1960) 180 Cal. App. 2d 172, 175-176, 4 Cal. Rptr. 370, 5
Cal. Rptr. 71 .

(n12)Footnote 12. Unger v. Los Angeles Transit Lines (1960) 180 Cal. App. 2d 172, 4 Cal. Rptr. 370, 5 Cal. Rptr.
71 .

(n13)Footnote 13. Unger v. Los Angeles Transit Lines (1960) 180 Cal. App. 2d 172, 175-176, 4 Cal. Rptr. 370, 5
Cal. Rptr. 71 .
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(n14)Footnote 14. Unger v. Los Angeles Transit Lines (1960) 180 Cal. App. 2d 172, 175, 4 Cal. Rptr. 370, 5 Cal.
Rptr. 71 .

(n15)Footnote 15. Unger v. Los Angeles Transit Lines (1960) 180 Cal. App. 2d 172, 175-176, 4 Cal. Rptr. 370, 5
Cal. Rptr. 71 .

(n16)Footnote 16. Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 86 Cal. Rptr. 559 .

(n17)Footnote 17. Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 289, 86 Cal. Rptr. 559 (decided under
prior law).

(n18)Footnote 18. Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 86 Cal. Rptr. 559 .

(n19)Footnote 19. Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 288, 86 Cal. Rptr. 559 .

(n20)Footnote 20. Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 289, 86 Cal. Rptr. 559 (decided under
prior law).

(n21)Footnote 21. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 121-122, 130 Cal. Rptr. 257, 550 P.2d 161
(decided under prior law).

(n22)Footnote 22. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 121-122, 130 Cal. Rptr. 257, 550 P.2d 161
(decided under prior law).

(n23)Footnote 23. See Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 24, 95 Cal. Rptr. 545 .

(n24)Footnote 24. See Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 24, 95 Cal. Rptr. 545 . For a
complete discussion of Marcus, together with a discussion of the physician-patient privilege, see Chapter 24.

(n25)Footnote 25. Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 86 Cal. Rptr. 559 .

(n26)Footnote 26. Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 289, 86 Cal. Rptr. 559 .

(n27)Footnote 27. Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 289-290, 86 Cal. Rptr. 559 .

(n28)Footnote 28. Greeneich v. Southern Pac. Co. (1961) 189 Cal. App. 2d 100, 11 Cal. Rptr. 235 .

(n29)Footnote 29. Greeneich v. Southern Pac. Co. (1961) 189 Cal. App. 2d 100, 112, 11 Cal. Rptr. 235 .

(n30)Footnote 30. Greeneich v. Southern Pac. Co. (1961) 189 Cal. App. 2d 100, 112, 11 Cal. Rptr. 235 .

(n31)Footnote 31. Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 123 Cal. App. 3d 840, 849, 176
Cal. Rptr. 874 (discovery was to be conducted in defendant's plant in Germany; decided under prior law), overruled on
other grounds, American Home Assur. Co. v. Societe Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 128
Cal. Rptr. 2d 430 .

(n32)Footnote 32. Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 123 Cal. App. 3d 840, 849, 176
Cal. Rptr. 874 (decided under prior law), overruled on other grounds, American Home Assur. Co. v. Societe
Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

(n33)Footnote 33. Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 123 Cal. App. 3d 840, 176 Cal.
Rptr. 874 , overruled on other grounds, American Home Assur. Co. v. Societe Commerciale Toutelectric (2002) 104
Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

Page 65
1-20 California Deposition and Discovery Practice § 20.41



(n34)Footnote 34. Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 123 Cal. App. 3d 840, 849, 176
Cal. Rptr. 874 (decided under prior law), overruled on other grounds, American Home Assur. Co. v. Societe
Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

(n35)Footnote 35. Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 123 Cal. App. 3d 840, 849, 176
Cal. Rptr. 874 (decided under prior law), overruled on other grounds, American Home Assur. Co. v. Societe
Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

(n36)Footnote 36. Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 123 Cal. App. 3d 840, 849, 176
Cal. Rptr. 874 (decided under prior law), overruled on other grounds, American Home Assur. Co. v. Societe
Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

(n37)Footnote 37. Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 123 Cal. App. 3d 840, 849, 176
Cal. Rptr. 874 (decided under prior law), overruled on other grounds, American Home Assur. Co. v. Societe
Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .
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§ 20.42 Scope of Discovery of Nonexpert Persons Intended to Be Called as Trial Witnesses

[1] Generally

The distinction in regard to the scope of discovery between persons having knowledge of discoverable matter and
witnesses who will be called to testify at trial is well recognized.n1 According to the great weight of authority, pretrial
discovery rules that allow the discovery of the identity of persons with knowledge of discoverable matter do not
sanction compelling disclosure of what nonexpert witnesses are intended to be called at trial.n2 Thus, in Sheets v.
Superior Court, n3 the court held a party is not required ''categorically'' to answer an interrogatory asking whether he or
she intends to call certain persons as witnesses at trial.n4 An interrogated party cannot be required to decide at the time
interrogatories are propounded whether he or she will call known persons as witnesses at trial, despite a claim of the
interrogating party's attorney that he or she needs to know this information in order to decide whether to depose the
persons.n5

[2] List of Names of Nonexpert Persons Intended to Be Called as Trial Witnesses Subject to Qualified Work
Product Privilege

A party's list of witnesses to be called at trial is protected by a qualified work product privilege.n6 Production cannot be
compelled unless the court determines that denial of discovery will unfairly prejudice the party seeking discovery in
preparing that party's claim or defense or will result in an injustice.n7 This qualified privilege is justified, in part, by the
fact that the party seeking discovery is amply protected by the requirement that an adverse party must furnish the
identity of all persons having knowledge of discoverable matter.n8

For complete discussion of the attorney work product rule, including discussion of a party's burden of proof under Code
of Civil Procedure Section 2018.030(b) in obtaining discovery of the identity of nonexpert witnesses that the opposing
party intends to call at trial, see Chapter 28.

[3] Anticipated Testimony of Nonexpert Persons Intended to Be Called as Trial Witnesses Subject to
Absolute Work Product Privilege

The anticipated testimony of nonexpert persons intended to be called as trial witnesses is entitled to absolute work
product protection.n9 This is because a request for the anticipated testimony of witnesses to be called at trial clearly
calls for a writing that reflects the attorney's impressions, conclusions, opinions, research or theories--materials that
constitute the attorney's work product.n10
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For complete discussion of the attorney work product rule, see Chapter 28.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryPrivileged
MattersAttorney-Client PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork ProductGeneral Overview

FOOTNOTES:
(n1)Footnote 1. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 77, 134 Cal. Rptr. 468 (decided
under prior law).

(n2)Footnote 2. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 77, 134 Cal. Rptr. 468 (decided
under prior law).

(n3)Footnote 3. Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 64 Cal. Rptr. 753 .

(n4)Footnote 4. Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 11, 64 Cal. Rptr. 753 (decided under prior
law).

(n5)Footnote 5. Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 11-12, 64 Cal. Rptr. 753 (decided under
prior law).

(n6)Footnote 6. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 79, 134 Cal. Rptr. 468 (decided
under prior law); but see In re Jeanette H. (1990) 225 Cal. App. 3d 25, 35-37, 275 Cal. Rptr. 9 (juvenile court order
that required parties in juvenile court dependency proceedings to submit witness list shortly before trial was not
violation of work product doctrine).

(n7)Footnote 7. Code Civ. Proc. § 2018.030(b).

(n8)Footnote 8. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 76, 134 Cal. Rptr. 468 (decided
under prior law).

(n9)Footnote 9. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 80, 134 Cal. Rptr. 468 (decided
under prior law).

(n10)Footnote 10. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 80, 134 Cal. Rptr. 468
(decided under prior law).
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§ 20.43 Scope of Discovery of Experts Not Designated as Trial Witnesses

The scope of discovery of the identity and opinions of experts consulted, retained, or specially employed by a party in
anticipation of litigation or preparation for trial is subject to qualified work product protection.n1 For complete
discussion of the discoverability of experts not designated as trial witnesses, see Chapter 28.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresGeneral OverviewCivil ProcedureDiscoveryMethodsInterrogatoriesGeneral
OverviewCivil ProcedureDiscoveryPrivileged MattersGeneral OverviewCivil ProcedureDiscoveryPrivileged
MattersAttorney-Client PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork ProductGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2018.030(b); Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834, 148
Cal. Rptr. 39, 582 P.2d 126 .
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§ 20.44 Scope of Discovery of Experts Designated as Trial Witnesses

Code of Civil Procedure Section 2034.210 et seq. establishes a procedure for the mutual exchange of expert trial
witness information. The procedure provides for the mutual exchange of lists containing the names and address of
experts whose expert testimony is intended to be offered in evidence at trial, as well as the exchange of the general
substance of the expected testimony if the expert is an employee of a party or has been retained to form and express an
opinion in anticipation of litigation.n1 However, while the expert witness exchange procedure governs the discovery of
certain expert witness information, it does not foreclose a work product objection to certain types of discovery. For
example, Code of Civil Procedure Section 2034.210(c) permits a party to demand an exchange of all ''discoverable''
reports and writings made by certain specified experts in the course of preparing an opinion. Presumably, the
''discoverable'' requirement may be used as a basis for claiming work product protection of certain reports and
writings.n2

Similarly, a work product objection may be invoked when the expert witness is a percipient or fact witness rather than
an employed or retained expert witness. A percipient witness is generally an individual listed as an expert witness
because a party intends to ask him or her one or more questions that ''may call for the rendering of an expert opinion.''
This type of expert witness is different from an expert witness whose major role is to render an opinion. Because a
percipient expert is not given information by the employing party, but acquires it from personal observation, Code of
Civil Procedure Section 2034.210 et seq. treats him or her as a fact witness. Requiring an attorney to analyze such a
witness' anticipated testimony and submit the analysis to the opponent would invade the absolute protection given by
the work product doctrine to the thought processes of an attorney in preparation for trial.n3

PRACTICE TIP:
After-the-fact opinions and impressions from a party defendant who is a professional are limited until
that party is designated as an expert. In a professional negligence case, whether medical, legal, dental,
architectural, engineering, or otherwise, a party defendant who is a professional may not be asked on
deposition for after-the-fact opinions and impressions in his or her field of expertise unless and until that
party has been designated as a defense expert pursuant to Code of Civil Procedure Section 2034.210 et
seq. However, such a party defendant may be asked on deposition, before disclosure as an expert, for his
or her impressions and reasons for actions taken or lack of action taken, at the time the events
complained of were performed.n4 When it is expected that the party defendant will subsequently be
named as an expert, the deposition should be adjourned until the expert disclosure statement is served
and, if the party defendant is on the expert disclosure list, the deposition can then be reconvened and
concluded with appropriate questions to the ''expert.'' Commentary by John F. Demeo.

Page 70



For further discussion of work product protection as it applies to expert trial witnesses, see Chapter 28. For a complete
discussion of the expert trial witness exchange procedure, see Chapter 64.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductGeneral
OverviewEvidenceTestimonyGeneral OverviewEvidenceTestimonyExpertsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2034.210, 2034.260.

(n2)Footnote 2. See Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 271, 114 Cal. Rptr. 20 (distinction
must be made between expert's advice to counsel and expert's own opinions and observations; decided under prior law).

(n3)Footnote 3. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 34-35, 91 Cal. Rptr. 2d 293, 989 P.2d 720 ;
Huntley v. Foster (1995) 35 Cal. App. 4th 753, 756 ; City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65,
80-81 .

(n4)Footnote 4. See County of Los Angeles v. Superior Court (1990) 224 Cal. App. 3d 1446, 1454-1456, 274 Cal.
Rptr. 712 (medical negligence case).
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Reserved
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§ 20.50 Discovery of Documents, Tangible Things, or Other Property

Discovery may be obtained of the existence, description, nature, custody, condition, and location of any document,
tangible thing, or land or other property.n1 This rule, of course, is qualified by the general provision that the inquiry
must be regarding matter that is relevant to the subject matter involved in the pending action, and is either itself
admissible in evidence or reasonably calculated to lead to the discovery of admissible evidence.n2

Discovery of writings and other tangible things can be ascertained by oral deposition,n3 written deposition,n4 or written
interrogatories.n5 Additionally, a party may make a demand for the production for inspection of documents, tangible
things, land, or other property that are in the possession, custody, or control of another party to the action.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMethodsWritten
Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.010.

(n2)Footnote 2. See Code Civ. Proc. § 2017.010.

(n3)Footnote 3. See Code Civ. Proc. §§ 2020.510, 2025.480; see discussion in Ch. 51.

(n4)Footnote 4. See Code Civ. Proc. § 2028.010; see discussion in Ch. 52.

(n5)Footnote 5. See Code Civ. Proc. § 2030.230; see discussion in Ch. 60.

(n6)Footnote 6. See Code Civ. Proc. §§ 2031.010, 2031.050; see discussion in Ch. 61.
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§ 20.51 Access to Public Records Under the California Public Records Act

[1] Generally

The California Public Records Act (Government Code Section 6250 et seq.) sets out the rights of any member of the
public to have access to public records maintained by state or local agencies. The rights of a member of the public to
access to federal agency records are set out in the Freedom of Information Act (5 U.S.C. § 552). The Public Records Act
is modeled on the federal act.n1

[2] Relationship to Discovery

[a] Generally

The Public Records Act establishes rights of access to government information that are independent of the procedures
for formal discovery under the Civil Discovery Act.

For example, the Public Records Act contains no provisions requiring that disclosures thereunder be made in connection
with a lawsuit or legal action.n2 Thus, the Public Records Act may be used to obtain disclosure of official information
that might be used to evaluate a case before a complaint has been filed.

Under the Public Records Act, there are no ''limitations on access to a public record based upon the purpose for which
the record is being requested, if the record is otherwise subject to disclosure.''n3

Further, under the Public Records Act, the government generally must respond to a request for disclosure within ten
days of receipt of the request.n4 In addition, if the government agency refuses to disclose the requested records, the
party making the request may petition the court for injunctive or declarative relief or writ of mandate to enforce the
right of inspection.n5 Attorney's fees and costs are also available if the plaintiff prevails in litigation to enforce the right
to access records under the Public Records Act.n6

[b] Use of California Public Records Act to Obtain Records for Use in Civil Action

A plaintiff in an action against a public agency may, either directly or indirectly through a representative, file a Public
Records Act request to obtain public records for use in the plaintiff's civil action.n7 The requested documents must be
produced unless one or more of the statutory exemptions set forth in the Public Records Act apply, or the documents are
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otherwise privileged.n8 Thus, a litigant may file a Public Records Act request as an ''alternative'' to civil discovery, even
if previous civil discovery requests for the identical documents have been denied.n9

Government Code Section 6254(b) provides one of the more common exemptions from disclosure under the Public
Records Act. Under this provision, a public agency need not disclose records pertaining to pending litigation to which
the agency is a party.n10 This exemption applies to litigation-related documents that the parties to the litigation do not
intend to be revealed outside the litigation, when sought by nonparty persons or entities. However, the exemption
applies only to records prepared specifically for the purpose of the pending litigation, and not to records created in the
ordinary course of business before the pending litigation begins.n11 Similarly, deposition transcripts are not subject to
the pending litigation exemption, because they are available to the public under Code of Civil Procedure Section
2025.570.n11.1

The Public Records Act does not affect the rights of litigants, including parties to administrative proceedings, under
California's discovery laws, nor does it limit or impair any rights of discovery in a criminal case.n12

[3] Scope of Coverage

[a] Public Records Accessible

The term ''public records'' for purposes of the Public Records Act includes any writing containing information relating
to the conduct of the public's business prepared, owned, used, or retained by any state or local agency regardless of
physical form or characteristics.n13

[b] Persons Entitled to Disclosure

The Public Records Act speaks generally in terms of the rights of ''persons'' or of ''members of the public.'' For purposes
of the Act, ''person'' includes any natural person, corporation, limited liability company, partnership, firm, or
association.n14 A city is included in the definition of ''person,'' even though governmental agencies are not expressly
included in that definition, ''unless to do so would infringe upon sovereign powers.''n14.1 ''Member of the public'' for
purposes of the Act means any person, except a member, agent, officer, or employee of a federal, state, or local agency
acting within the scope of his or her employment.n15 However, an elected member or officer of any state or local
agency is entitled to access to public records of that agency on the same basis as any other person.n15.1 Moreover,
elected members or officers are entitled to access public records permitted by law in the administration of their
duties.n15.2 Thus, for example, a city attorney was entitled to access public documents both as a public official under
Government Code Section 6252.5, which does not limit public officials' access to the records of their own agency, and
as a natural person under Government Code Section 6252.n15.3

[4] Access to Records

Public records are open to inspection at all times during the office hours of the state or local agency, and every person
has a right to inspect these records during these times, except as otherwise provided by the Public Records Act.n16

Any reasonably segregable portion of a record must be available for inspection by any person requesting the record after
deletion of the portions that are exempted by law.n17

Every agency, on a request for a copy of records, within ten days from receipt of the request, must determine whether
the request, in whole or in part, seeks copies of disclosable public records in the possession of the agency and must
promptly notify the person making the request of the determination and the reasons for the determination.n18 In unusual
circumstances, the ten day time limit may be extended by no more than 14 days, by written notice by the head of the
agency or his or her designee to the person making the request. The notice must set forth the reasons for the extension
and the date on which a determination is expected to be dispatched.n19 If the agency determines that the request seeks
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disclosable public records, the agency must state the estimated date and time the records will be made available when
the agency dispatches the determination.n20 ''Unusual circumstances'' in this context means the following, but only to
the extent reasonably necessary to the proper processing of the particular request:n21

The need to search for and collect the requested records from field facilities or other establishments
that are separate from the office processing the request.

The need to search for, collect, and appropriately examine a voluminous amount of separate and
distinct records that are demanded in a single request.

The need for consultation, which must be conducted with all practicable speed, with another agency
having substantial interest in the determination of the request or among two or more components of the
agency having substantial subject matter interest in the request.

The need to compile data, to write programming language or a computer program, or to construct a
computer program to abstract data.

However, nothing in the Public Records Act may be construed to permit an agency to delay or obstruct the inspection or
copying of public records.n22

As part of its initial response to a Public Records Act request, a public agency is not required to create lists of all
potentially responsive documents, including documents statutorily exempt from disclosure.n23 Such a list is required
only when a petition to compel disclosure has been filed, the agency claims the records are protected, and the records
are being transmitted to the court for an in camera review to evaluate the claim.n24

The notification of denial of any request for records required by Government Code Section 6255 must set forth the
names and titles or positions of each person responsible for the denial.n25

With specified exceptions, when a member of the public requests to inspect a public record or obtain a copy of a public
record, the public agency must do all of the following, to the extent reasonable under the circumstances, to assist the
member of the public make a focused and effective request that reasonably describes an identifiable record or
records:n26

Assist the member of the public to identify records and information that are responsive to the request
or to the purpose of the request, if stated.

Describe the information technology and physical location in which the records exist.

Provide suggestions for overcoming any practical basis for denying access to the records or
information sought.

These requirements will be deemed satisfied if the public agency is unable to identify the requested information after
making a reasonable effort to elicit additional clarifying information from the requester that will help identify the record
or records.n27

These requirements are in addition to any action required of a public agency by Government Code Section 6253.n28
However, they do not apply to a request for public records if any of the following applies:n29

The public agency makes available the requested records in accordance with Government Code
Section 6253.
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The public agency determines that the request should be denied and bases that determination solely
on an exemption listed in Government Code Section 6254, discussed in [5][c], below.

The public agency makes available an index of its records.

Every agency also may adopt regulations stating the procedures to be followed when making its records available.n30
Certain state and local bodies must establish written guidelines for accessibility of records. These guidelines must be
posted and copies made available to the public.n31

Accessibility guidelines and regulations adopted by state and local bodies must be consistent with the Public Records
Act and reflect the Legislature's intent to make the records available to the public.n32 Except as otherwise prohibited by
law, a state or local agency may adopt requirements for itself that allow for faster, more efficient, or greater access to
records than the minimum standards set forth in the Public Records Act.n33

Nothing in the Public Records Act shall be construed to permit an agency to obstruct the inspection or copying of public
records. Any notification of denial of any request for records must set forth the names and titles or positions of each
person responsible for the denial.n34

[5] Exemptions to Disclosure Requirement

[a] Permissive Character of Exemptions

Government Code Section 6254, as discussed in [c], below, establishes exemptions from the requirement of disclosure
for certain types of public records.n35 Nothing in Government Code Section 6254 is to be construed as preventing any
agency from opening its records concerning the administration of the agency to public inspection, unless disclosure is
otherwise prohibited by law.n36 Thus, the exemptions in Government Code Section 6254 merely permit an agency to
refuse to make a disclosure requested pursuant to the Public Records Act, but do not prohibit disclosure. Information
exempt from the disclosure requirement of the Act is therefore not necessarily privileged from discovery by Evidence
Code Section 1040(b)(1) (absolute privilege for official information when disclosure forbidden by a federal or state
statute).n37

Additionally, nothing in Government Code Section 6254 is to be construed as preventing any health facility from
disclosing to a certified bargaining agent relevant financing information pursuant to 29 U.S.C. § 158 (unfair labor
practices under the National Labor Relations Act).n38

[b] General Exemption When Interest in Withholding Outweighs Interest in Disclosure

In addition to relying on specific exemptions to the Public Record Act's disclosure requirement (discussed in [c],
below), an agency may justify withholding any record by demonstrating that on the facts of the particular case the
public interest served by not disclosing the record clearly outweighs the public interest served by disclosing the
record.n39 A response to a written request for inspection or copies of public records that includes a determination that
the request is denied, in whole or in part, must be in writing.n40

When information in records is partially exempt under one or more of the specific exemptions in Government Code
Section 6254, the expense and inconvenience to the agency of segregating exempt from nonexempt information may be
considered as a factor in determining whether an agency may withhold all of the information contained in the
records.n41

A strong public interest in obtaining a thorough personal history of applicants for a special official status may justify
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nondisclosure of a person's application file under Government Code Section 6255, to the extent that the file contains
matters obtained with the implicit or explicit understanding that the matters would be kept confidential.n42 However,
whether all matters in the file were obtained under a promise of confidentiality is a factual determination that a court
must make after an in camera inspection of the file.n43 Any reasonably segregable portions of the file that were not
obtained under a promise of confidentiality must be disclosed.n44

In applying the balancing test of Government Code Section 6255, a city's interest in not chilling its future
information-gathering abilities in business transactions and a city contractor's interest in not jeopardizing competitive
advantages were held not to outweigh the public's need to be informed of the provision of government services
contracted for on its behalf.n45 In that case, a newspaper was seeking disclosure of information that the contractor had
provided the city in support of the contractor's successful request for a rate increase for its services.n46

On the other hand, the ''game plan'' by which the Department of Health selects particular revealing expenditures for
scrutiny may be withheld under Government Code Section 6255.n47 Similarly, disclosure of proposals regarding the
lease of a parcel of land at a city-owned airport were exempt, during the negotiation process, under Government Code
Section 6255 from the disclosure requirements of the Public Records Act. Public disclosure of the various competing
proposals after negotiations were complete, and before the board finally approved the award of the contract, would give
the public and all interested parties ample opportunity to scrutinize and protest the proposed award.n47.1 Further,
nondisclosure during the negotiation process would tend to reduce the possibility of collusion, price-fixing, or
bid-rigging tactics.n47.2

[c] Specific Exemptions

[i] General Limitations on Specific Exemptions

Government Code Section 6254 sets forth specific exemptions from the disclosure requirements of the Public Records
Act. These exemptions are listed in summary form in [ii], below.

Many of these exemptions are conditional, rather than absolute.n48 On the one hand, the conditions may be imposed
expressly by the Public Records Act itself,n49 or by some other statute.n50 On the other hand, the conditions may be
articulated in case law.n51

Additionally, some of these exemptions may contain statutory exceptions, by virtue of which records otherwise exempt
from required disclosure must be disclosed.n52

Finally, all of the exemptions are subject to Government Code Sections 6254.7 and 6254.13, discussed in [iii]-[iv],
below.

[ii] List of Specific Exemptions

Except as provided in Government Code Sections 6254.7 and 6254.13 (discussed in [iii], below), nothing in the Public
Records Act shall be construed to require disclosure of records that are any of the following:n53

1. Preliminary drafts, notes, or specified agency memoranda which are not retained by the public agency
in the ordinary course of business, if the public interest in withholding those records clearly outweighs
the public interest in disclosure;n54

2. Records pertaining to pending litigation to which the public agency is a party, or to claims made
pursuant to the Tort Claims Act (Government Code Section 810 et seq.), until the pending litigation or
claim has been finally adjudicated or otherwise settled;n55
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3. Personnel, medical, or similar files, the disclosure of which would constitute an unwarranted invasion
of personal privacy;n56

4. Financial information concerning certain financial institutions;n57

5. Geological, geophysical, and plant production data and similar information acquired in confidence;n58

6. Specified law enforcement information of the office of the state Attorney General, the state
Department of Justice, and designated state or local police agencies;n59

7. Examination materials for licensing, employment, or academic evaluation;n60

8. Data relating to public contracts or acquisition of property;n61

9. Specified confidential information required from taxpayers in connection with the collection of local
taxes;n62

10. Library circulation records kept to identify borrowers;n63

11. Records that are exempt or prohibited from disclosure pursuant to federal or state law, including, but
not limited to, provisions of the Evidence Code relating to privilege;n64

12. Correspondence of the Governor's office;n65

13. Legislative Counsel records, except those records in the public database maintained by the
Legislative Counsel as described by Gov. Code Section 10248;n66

14. Specified personal financial information filed by an applicant with a licensing agency;n67

15. Specified financial data in applications for financing under the California Pollution Control
Financing Authority Act (Health and Safety Code Section 44500 et seq.);n68

16. Specified records relating to labor relations;n69

17. Specified records relating to public health care services;n70

18. Records of Native American graves, cemeteries, sacred places, and records of Native American
places, features, and objectsn70.1 maintained by, or in the possession of, the Native American Heritage
Commission, another state agency, or local agency;n71

19. Final accreditation reports of the Joint Commission on Accreditation of Hospitals;n72

20. Local hospital district or municipal hospital records relating to specified insurance contracts;n73

21. Information contained in applications for licenses to carry concealed weapons issued by the county
sheriff or head of a municipal police department that indicates when or where the applicant is vulnerable
to attack or that concerns the applicant's medical or psychological history or that of members of the
applicant's family;n74
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22. The home address and telephone number of peace officers, judges, court commissioners, and
magistrates that are set forth in the applications for licenses or licenses to carry firearms issued by the
sheriff or police chief;n75

23. Records of the Major Risk Medical Insurance Program related to activities involving the Access for
Infants and Mothers Program,n76 the Major Risk Medical Insurance Program,n77 or the Small Employer
Health Insurance Programn78 and that reveal the negotiations with health plans, recommendations of
staff, or instructions to employees;n79

24. Financial data contained in applications for registration, or registration renewal, as a service
contractor filed with the Director of Consumer Affairs;n80

25. Records of the Managed Risk Medical Insurance Board related to activities involving the State
Children's Health Insurance Program,n81 or to activities governed by the County Health Initiative
Matching Fundn82 that reveal negotiations with health plans, board or staff strategy, or employee
training;n83

26. Records obtained pursuant to Public Utility Code Section 2891.1(f)(2) (telephone numbers necessary
for communicating imminent threat to life or property);n84

27. Any document prepared by or for a state or local agency that assesses its vulnerability to terrorist
attack or other criminal acts intended to disrupt the public agency's operation and that is for distribution
or consideration in a closed session; orn85

28. Critical infrastructure informationn86 that is voluntarily submitted to the California Office for
Homeland Security for use by that office, including the identity of the person or entity voluntarily
submitting the information.n87

29. Information provided by an individual to the Secretary of State to register in the Advanced Health
Care Directive Registry (although that information may be released to a health care provider, a public
guardian, or the registrant's legal representative).n87.1

In addition, personal information received, collected, or compiled by specified public agencies regarding the employees,
volunteers, board members, owners, partners, officers, or contractors of a reproductive health services facility is exempt
from disclosure.n88 In this context, a ''reproductive health services facility'' is the office of a licensed physician and
surgeon whose specialty is family practice, obstetrics, or gynecology, or a licensed clinic, in which at least 50 percent of
the physician's or clinic's patients are provided with family planning or abortion services.n89

[iii] Records Regarding Air Pollution and Habitable Housing Standards Not Exempt

The specific exemptions to the disclosure requirement of the Public Records Act set forth in Government Code Section
6254 are subordinate to Government Code Section 6254.7.n90Government Code Section 6254.7 defines data regarding
air pollution and information regarding violations of Civil Code Section 1941.1 (habitable housing standards), other
than trade secrets, as public records.n91 Although Government Code Section 6254.7 does not either explicitly require
disclosure of the information covered by that section or contain language directly limiting the exemptions set forth in
Government Code Section 6254, it is probable that the effect of Government Code Section 6254.7 on Government Code
Section 6254 is to render the exemptions set forth in Government Code Section 6254 inapplicable to information
relating to air pollution or housing standard violations.

[iv] Trade Secrets
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For purposes of the Public Records Act's provisions governing disclosure of air pollution control data, Government
Code Section 6254.7 defines ''trade secrets,'' and provides that air pollution emission data that constitutes trade secrets
are public records.n92 Except as otherwise provided in Government Code Section 6254.7(e), and Education Code
Section 99150 et seq. (standardized tests in postsecondary education), trade secrets are not public records under
Government Code Section 6254.7.n93

The general privilege, under Evidence Code Section 1060, not to disclose trade secrets is made applicable to the Public
Records Act by Government Code Section 6254(k), discussed in [ii], above.n94

For a discussion of the privilege not to disclose trade secrets pursuant to Evidence Code Section 1060, see Chapter 32,
Miscellaneous Privileges.

[v] State Test Questions and Materials

The exemptions to the disclosure requirement of the Public Records Act set forth in Government Code Section 6254 are
subordinate to Government Code Section 6254.13.n95 Under Government Code Section 6254.13, on the request of a
member of the Legislature, or the Governor, test questions or materials provided by the State Department of Education
to be used to administer an examination and administered as part of a statewide testing program of public school pupils
must be disclosed to the requester.n96

[d] Agency Must Demonstrate Applicability of Exemption

The agency must justify withholding any record by demonstrating that the record in question is exempt under express
provisions of the Public Records Act or under the general exemption of Government Code Section 6255.n97

[e] Other Exemptions From Disclosure

The Legislature recognized the confusion in application of the Public Records Act, and acted to assist members of the
public and state and local agencies in identifying exemptions to the Act. Accordingly, after January 1, 1999, each
addition or amendment to a statute that exempts any information contained in a public record from disclosure pursuant
to Government Code Section 6254(k), must be listed and described in Government Code Sections 6276.02 through
6276.48.n98

The statutes listed may operate to exempt certain records, or portions thereof, from disclosure. The statutes listed and
described may not be inclusive of all exemptions. The listing of a statute does not itself create an exemption. Requesters
of public records and public agencies are cautioned to review the applicable statute to determine the extent to which the
statute, in light of the circumstances surrounding the request, exempts public records from disclosure.n99 Records or
information not required to be disclosed pursuant to Government Code Section 6254(k) may include, but are not limited
to, records or information identified in statutes listed in Government Code Sections 6276.02 through 6276.48.n100

Additional exemptions from disclosure under the Public Records Act are contained in Gov. Code § 6254.14 et seq.

[f] Waiver of Exemption

Notwithstanding any other provision of law, whenever a state or local agency discloses a public record that is otherwise
exempt from the povisions of the Public Records Act to any member of the public, the disclosure constitutes a waiver of
the exemptions specified in Government Code Sections 6254 and 6254.7, or other similar provisions of law.n101 This
waiver, however, does not apply to disclosures made pursuant to discovery proceedings or to the Information Practices
Act (Civ. Code § 1798 et seq.).n102 Nor does it apply to disclosures made through other legal proceedings or as
otherwise required by law,n103 disclosures within the scope of disclosure of a statute that limits disclosure of specified
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writings to certain purposes,n104 or disclosures not required by law and prohibited by formal action of an elected
legislative body of the local agency that retains the writings.n105 Neither does the waiver apply to disclosures made to
any governmental agency that agrees to treat the disclosed information as confidential,n106 or to disclosures of records
relating to a financial institution or an affiliate thereof, if the disclosures are made by a state agency responsible for the
regulation or supervision of the financial institution or affiliate.n107 The waiver does not apply to disclosures made by
the Commissioner of Financial Institutions under Financial Code Section 1909, 8009, or 18396.n108 Finally, the waiver
does not apply to disclosures of records relating to any person subject to the jurisdiction of the California Department of
Managed Health Care, if the disclosures are made to that person for the purpose of his or her corrective action, or if a
corporation, to an officer, director, or other key personnel of the corporation for the purpose of corrective action, or to
any other person to the extent necessary to obtain information for an investigation by the Department of Managed
Health Care.n109

[g] Prohibitions Against Disclosure of Election Records

Specified initiative, referendum, recall, and special election petitions and requests for bilingual ballots or ballot
pamphlets, or other materials that would reveal the identity of the person requesting a bilingual ballot are not public
records for purposes of the Public Records Act and are not open for public inspection.n110

[h] Exempt Information May Be Subject to Disclosure Under Information Practices Act

The Information Practices Actn111 supersedes the exemptions from required disclosures under the Public Records Act
contained in Government Code Sections 6253.5, 6254, and 6255.n112 Thus, information that meets the more restrictive
requirements of the Information Practices Act may be subject to disclosure under that Act even if exempt from
disclosure under the Public Records Act.

[6] Enforcement of Right to Access Records

[a] Injunctive or Declarative Relief

Any person may commence proceedings for injunctive or declarative relief or writ of mandate in any court of competent
jurisdiction to enforce his or her right to inspect or to receive a copy of any public record or class of public records.n113

When a public agency that has possession of public records subject to the Public Records Act has denied a public
member's request for disclosure of records, the public agency may not file an action for declaratory relief under Code of
Civil Procedure Section 1060 to determine whether the public agency is required to disclose the requested records. The
exclusive statutory procedure to resolve a disclosure of records issue in court is provided in the Act, in Government
Code Sections 6258 and 6259. These provisions authorize a member of the public to litigate whether particular public
records must be disclosed, but they do not authorize a public agency in possession of the records to seek a judicial
determination regarding its duty of disclosure.n114

In an action for disclosure of information that an agency seeks to withhold under Government Code Section 6254(f)
(law enforcement exemption), plaintiffs are not permitted to propound interrogatories seeking the very information that
is at issue in the action.n115

For a discussion of and forms for use in an action under Government Code Section 6258, see California Forms of
Pleading and Practice, Ch. 429 Privacy , Part II (Matthew Bender).

[b] Petition and Order to Show Cause

Under Government Code Section 6259, relief may be sought under the Public Records Act, based on a petition and
order to show cause.n116 It is not clear whether relief under Government Code Section 6259 is an alternative to, or in
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conjunction with, an action under Government Code Section 6258.n117 Nevertheless, whenever it is made to appear by
verified petition to the superior court of the county where the records or some part of them are situated that certain
public records are being improperly withheld from a member of the public, the court must order the officer or person
charged with withholding the records to disclose the public record or show cause why he or she should not do so.n118

The court must award court costs and reasonable attorney fees to the plaintiff if the plaintiff prevails in litigation filed to
enforce the right to access records under the Public Records Act. If the court finds that the plaintiff's case is clearly
frivolous, it must award court costs and reasonable attorney fees to the public agency.n119

For a discussion of procedure to be followed under Government Code Section 6259, see California Forms of Pleading
and Practice, Ch. 429 Privacy , Part II (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawGovernmental InformationGeneral OverviewCivil ProcedureJudgmentsPreclusion & Effect of
JudgmentsGeneral OverviewEvidencePrivilegesGeneral OverviewEvidencePrivilegesTrade SecretsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See American Civil Liberties Union Foundation v. Deukmejian (1982) 32 Cal. 3d 440, 447, 186 Cal.
Rptr. 235, 651 P.2d 822 ; San Gabriel Tribune v. Superior Court (1983) 143 Cal. App. 3d 762, 772-773, 192 Cal.
Rptr. 415 .

(n2)Footnote 2. See Gov. Code § 6250 et seq.; cf. Code Civ. Proc. §§ 2016.020, 2016.070 (Discovery Act applies
in civil actions and proceedings and to discovery in aid of enforcement of money judgments to extent provided in Code
Civ. Proc. § 708.010 et seq.).

(n3)Footnote 3. Gov. Code § 6257.5; State Bd. of Equalization v. Superior Court (1992) 10 Cal. App. 4th 1177,
1191, 13 Cal. Rptr. 2d 342 (explaining that ''what is material is the public interest in disclosure, not the private interest
of a requesting party; section 6255 does not take into consideration the requesting party's profit motives or needs''
(italics in original)); see Wilder v. Superior Court (1998) 66 Cal. App. 4th 77, 83, 77 Cal. Rptr. 2d 629 (noting that ''as
a member of the public, petitioner is entitled to the broader categories of documents available under the CPRA'' than is
allowed under civil discovery); see also Fairley v. Superior Court (1998) 66 Cal. App. 4th 1414, 1422, 78 Cal. Rptr.
2d 648 (stating that there is no grave danger in permitting litigant or potential litigant to obtain documents from public
agency through California Public Records Act, rather than compelling such litigant or potential litigant first to file suit
and then seeks documents through formal discovery; on the contrary, such disclosure might promote settlement); City
of Hemet v. Superior Court (1995) 37 Cal. App. 4th 1411, 1420-1421, 44 Cal. Rptr. 2d 532 (observing that greater
access available under California Public Records Act than in civil discovery is not significant because ''[i]n so far as
CPRA allow access to records which are not relevant to the issues and/or would not lead to admissible evidence, e.g., on
completely separate matters, it obviously confers no advantage''); cf. Code Civ. Proc. § 2017.010 (under California's
civil discovery rules, plaintiff is entitled to receive only that which is ''relevant to the subject matter involved in the
pending action'' which is itself, ''admissible in evidence'' or ''appears reasonably calculated to lead to the discovery of
admissible evidence''). For a discussion of the Public Records Act's exemptions, see [5], below.

(n4)Footnote 4. See Gov. Code § 6253(c) (extending time period in ''unusual circumstances'' for another 14 days);
see also discussion of access to records in [4], below.

(n5)Footnote 5. See Gov. Code §§ 6258, 6259, and discussion in [6], below.

(n6)Footnote 6. Gov. Code § 6259(d).
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(n7)Footnote 7. County of Los Angeles v. Superior Court (2000) 82 Cal. App. 4th 819, 826, 98 Cal. Rptr. 2d 564 .

(n8)Footnote 8. County of Los Angeles v. Superior Court (2000) 82 Cal. App. 4th 819, 826-830, 98 Cal. Rptr. 2d
564 (holding that plaintiff could seek discovery of public records under Public Records Act, even though previous
motions for formal discovery of the identical documents had been denied, when not all elements of collateral estoppel
doctrine were present).

(n9)Footnote 9. County of Los Angeles v. Superior Court (2000) 82 Cal. App. 4th 819, 826-830, 98 Cal. Rptr. 2d
564 (noting that there was no evidence of discovery abuse by plaintiff in any of civil cases filed by his employers).

(n10)Footnote 10. Gov. Code § 6254(b).

(n11)Footnote 11. See Fairley v. Superior Court (1998) 66 Cal. App. 4th 1414, 1419-1421, 78 Cal. Rptr. 2d 648
(rejecting argument that, under Gov. Code § 6254(b), public agencies need not comply with requests for documents
under Public Records Act when requests originate from litigants; courts must make factual findings concerning whether
documents at issue were prepared for purposes of litigation); Wilder v. Superior Court (1998) 66 Cal. App. 4th 77, 83,
77 Cal. Rptr. 2d 629 ; 71 Ops. Cal. Att'y Gen. 235, 238-239 (1988) ; see also Hansen, Using the Public Records Act to
Supplement Discovery, 22 Civil Litigation Reporter 201 (Cal. CEB 2000).

(n12)Footnote 11.1. Bd. of Trustees of California State Univ. v. Superior Court (The Copley Press, Inc.) (2005)
132 Cal. App. 4th 889, 894, 34 Cal. Rptr. 3d 82 .

(n13)Footnote 12. Gov. Code § 6260; see Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 123-124, 130 Cal.
Rptr. 257, 550 P.2d 161 (exemption from Public Records Act not creating discovery privilege; decided under prior
law).

(n14)Footnote 13. Gov. Code § 6252(e); see also Gov. Code § 6252(a), (d), and (f) (definitions of ''local agency,''
''public agency,'' and ''state agency,'' respectively), (g) (''writing'' defined). See City of Los Angeles v. Superior Court
(1996) 41 Cal. App. 4th 1083, 1087-88, 49 Cal. Rptr. 2d 35 (deposition transcripts, although not filed with court, ''relate
to public business'' and are therefore subject to disclosure once litigation is concluded).

(n15)Footnote 14. Gov. Code § 6252(c).

(n16)Footnote 14.1. Los Angeles Unified Sch. Dist. v. Superior Court (2007) 151 Cal. App. 4th 759, 2007 Cal.
App. LEXIS 879, at *16-17 (allowing city to obtain documents did not infringe on school district's sovereign
governmental powers).

(n17)Footnote 15. Gov. Code § 6252(b).

(n18)Footnote 15.1. Gov. Code § 6252.5.

(n19)Footnote 15.2. Gov. Code § 6252.5.

(n20)Footnote 15.3. Los Angeles Unified Sch. Dist. v. Superior Court (2007) 151 Cal. App. 4th 759, 2007 Cal.
App. LEXIS 879, at *28-29 (attorney's status as natural person was not extinguished because he was city officer).

(n21)Footnote 16. Gov. Code § 6253(a).

(n22)Footnote 17. Gov. Code § 6253(a).

(n23)Footnote 18. Gov. Code § 6253(c).

(n24)Footnote 19. Gov. Code § 6253(c).
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(n25)Footnote 20. Gov. Code § 6253(c).

(n26)Footnote 21. Gov. Code § 6253(c).

(n27)Footnote 22. Gov. Code § 6253(d).

(n28)Footnote 23. Haynie v. Superior Court (2001) 26 Cal. 4th 1061, 1073-1075, 112 Cal. Rptr. 2d 80, 31 P.3d
760 .

(n29)Footnote 24. Haynie v. Superior Court (2001) 26 Cal. 4th 1061, 1073, 112 Cal. Rptr. 2d 80, 31 P.3d 760 ;
see, e.g, Williams v. Superior Court (1993) 5 Cal. 4th 337, 356, 19 Cal. Rptr. 2d 882, 852 P.2d 377 (after petition had
been filed, superior court ordered county sheriff to lodge under seal records for which exemption was claimed and
provide petitioner with index of records being lodged).

(n30)Footnote 25. Gov. Code § 6253(d); see [5][b], below.

(n31)Footnote 26. Gov. Code § 6253.1(a).

(n32)Footnote 27. Gov. Code § 6253.1(b).

(n33)Footnote 28. Gov. Code § 6253.1(c).

(n34)Footnote 29. Gov. Code § 6253.1(d).

(n35)Footnote 30. Gov. Code § 6253.4(a).

(n36)Footnote 31. Gov. Code § 6253.4(a) (lists these bodies).

(n37)Footnote 32. Gov. Code § 6253.4(b).

(n38)Footnote 33. Gov. Code § 6253(e). See Gov. Code § 6253 for general guidelines for inspection and copying.

(n39)Footnote 34. Gov. Code § 6253(d).

(n40)Footnote 35. See Gov. Code § 6254.

(n41)Footnote 36. Gov. Code § 6254.

(n42)Footnote 37. See Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 123-124, 130 Cal. Rptr. 257, 550 P.2d
161 (disapproving prior inconsistent cases); see also Gov. Code § 6260 (Public Records Act as not limiting litigants'
discovery rights).

(n43)Footnote 38. Gov. Code § 6254.

(n44)Footnote 39. Gov. Code § 6255(2).

(n45)Footnote 40. Gov. Code § 6255(b).

(n46)Footnote 41. American Civil Liberties Union Foundation v. Deukmejian (1982) 32 Cal. 3d 440, 452-453,
186 Cal. Rptr. 235, 651 P.2d 822 ; see also Northern Cal. Police Practices Project v. Craig (1979) 90 Cal. App. 3d
116, 124, 153 Cal. Rptr. 173 (nonexempt materials should be disclosed when reasonably able to be segregated and not
inextricably intertwined with exempt material).

(n47)Footnote 42. Johnson v. Winter (1982) 127 Cal. App. 3d 435, 439-440, 179 Cal. Rptr. 585 .
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(n48)Footnote 43. Johnson v. Winter (1982) 127 Cal. App. 3d 435, 439-440, 179 Cal. Rptr. 585 .

(n49)Footnote 44. Johnson v. Winter (1982) 127 Cal. App. 3d 435, 439-440, 179 Cal. Rptr. 585 .

(n50)Footnote 45. San Gabriel Tribune v. Superior Court (1983) 143 Cal. App. 3d 762, 780, 192 Cal. Rptr. 415 .
See also City of Los Angeles v. Superior Court (1996) 41 Cal. App. 4th 1083, 1090, 49 Cal. Rptr. 2d 35 (public interest
in disclosure of deposition transcripts from closed litigation outweighs potential ''chilling effect'' on the manner in which
public entities prepare their cases).

(n51)Footnote 46. San Gabriel Tribune v. Superior Court (1983) 143 Cal. App. 3d 762, 769-770, 192 Cal. Rptr.
415 .

(n52)Footnote 47. Eskaton Monterey Hospital v. Myers (1982) 134 Cal. App. 3d 788, 793, 184 Cal. Rptr. 840
(also relying on law enforcement exemption of Gov. Code § 6254(f)).

(n53)Footnote 47.1. Michaelis, Montanari & Johnson v. Superior Court (2006) 38 Cal. 4th 1065, 1077, 44 Cal.
Rptr. 3d 663, 136 P.3d 194 .

(n54)Footnote 47.2. Michaelis, Montanari & Johnson v. Superior Court (2006) 38 Cal. 4th 1065, 1075, 44 Cal.
Rptr. 3d 663, 136 P.3d 194 .

(n55)Footnote 48. See, e.g., Gov. Code § 6254(a) (preliminary drafts, notes, and specified agency memoranda are
exempt from disclosure if public interest in withholding records clearly outweighs public interest in disclosing them).

(n56)Footnote 49. See, e.g., Gov. Code § 6254(c) (personnel, medical, or similar files are exempt from disclosure
only if disclosure would constitute an unwarranted invasion of personal privacy).

(n57)Footnote 50. See, e.g., Civ. Code § 1798.24 (conditions under which specified personal information may be
disclosed), which may prohibit disclosure of much of the information that may be exempt from disclosure under Gov.
Code § 6254(c) (personnel, medical, or similar files exempt from disclosure under Public Records Act).

(n58)Footnote 51. See, e.g., Int'l Federation of Professional and Technical Engineers v. Superior Court (Contra
Costa Newspapers, Inc.) (2007) 42 Cal. 4th 319, 329, 346, 64 Cal. Rptr. 3d 693, 165 P.3d 488 (Gov. Code § 6254(c)
does not exempt from disclosure names and salaries of public employees earning $ 100,000 or more per year, including
peace officers, because disclosure does not constitute ''an unwarranted invasion of personal privacy''); Comm'n on
Police Officer Standards and Training v. Superior Court (Los Angeles Times Communications, LLC) (2007) 42 Cal. 4th
278, 284, 299-303, 64 Cal. Rptr. 3d 661, 165 P.3d 462 (Gov. Code § 6254(c) did not protect from disclosure to
newspaper publisher of names, employing departments, and hiring and termination dates of California peace officers
included in database of Commission on Peace Officer Standards and Training; privacy and safety interests of peace
officers in general did not outweigh public's interest in disclosure); American Fed'n of State, etc. Employees v. Regents
of Univ. of Cal. (1978) 80 Cal. App. 3d 913, 918-919, 146 Cal. Rptr. 42 (files otherwise exempt from disclosure under
Gov. Code § 6254(c) are not exempt when record reveals reasonable cause to believe substantial complaint is well
founded).

(n59)Footnote 52. See, e.g., Gov. Code § 6254(f)(1)-(3) (exceptions to exemption from required disclosure of
specified law enforcement records).

(n60)Footnote 53. Gov. Code § 6254.

(n61)Footnote 54. Gov. Code § 6254(a).

(n62)Footnote 55. Gov. Code § 6254(b); see 71 Ops. Cal. Atty. Gen. 235 (1988) (defining ''records pertaining to
pending litigation'').
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(n63)Footnote 56. Gov. Code § 6254(c); see BRV, Inc. v. Superior Court (2006) 143 Cal. App. 4th 742, 759, 49
Cal. Rptr. 3d 519 , modified by 2006 Cal. App. LEXIS 1669 (school district's report, investigating allegations of
misconduct by its superintendent, was not exempt from disclosure as personnel record under Gov. Code § 6254(c),
because public official in position of authority has significantly reduced expectation of privacy in public employment,
and public's interest in disclosure outweighed superintendent's privacy interest).

(n64)Footnote 57. See Gov. Code § 6254(d).

(n65)Footnote 58. See Gov. Code § 6254(e).

(n66)Footnote 59. See Gov. Code § 6254(f); see also County of Los Angeles v. Superior Court (Union of
American Physicians and Dentists) (2005) 130 Cal. App. 4th 1099, 1107, 30 Cal. Rptr. 3d 708 (letters in district
attorney's investigative file were specifically exempt from disclosure under Gov. Code § 6254(f); Haynie v. Superior
Court (2001) 26 Cal. 4th 1061, 1069-1070, 112 Cal. Rptr. 2d 80, 31 P.3d 760 (records of law enforcement agency
investigations are exempt on their face, whether or not they are included in an investigatory file; information that is
independently exempt is not subject to the qualification to the exemption in Gov. Code § 6254(f) that it relate to a
''concrete and definite'' prospect of enforcement proceedings); 71 Ops. Cal. Atty. Gen. 235 (1988) (police records
required to be disclosed under Gov. Code § 6254(f) not exempt from disclosure under Gov. Code § 6254(b) if relevant
in pending litigation).

(n67)Footnote 60. See Gov. Code § 6254(g); see also Gov. Code Section 6254.13.

(n68)Footnote 61. See Gov. Code § 6254(h).

(n69)Footnote 62. See Gov. Code § 6254(i).

(n70)Footnote 63. See Gov. Code § 6254(j).

(n71)Footnote 64. Gov. Code § 6254(k); see, e.g., Copley Press, Inc. v. Superior Court (2006) 39 Cal. 4th 1272,
1286, 48 Cal. Rptr. 3d 183 (Gov. Code § 6254(k), which incorporated Pen. Code §§ 832.7, 832.8 in providing an
exemption for peace officer personnel records, did not require disclosure to newspaper publisher of county civil service
commission disciplinary records related to peace officer's administrative appeal; these files were confidential files of
''employing agency'' under Pen. Code §§ 832.5, 832.8, because commission was authorized by statute and by county
charter to hear those appeals, and officer's identity was confidential under Pen. Code § 832.7); see also Evid. Code §
900 et seq. (privileges). For a discussion of privileges, see Chs. 21- 32.

(n72)Footnote 65. See Gov. Code § 6254(l).

(n73)Footnote 66. See Gov. Code § 6254(m).

(n74)Footnote 67. See Gov. Code § 6254(n).

(n75)Footnote 68. See Gov. Code § 6254(o).

(n76)Footnote 69. See Gov. Code § 6254(p).

(n77)Footnote 70. See Gov. Code § 6254(q).

(n78)Footnote 70.1. See Pub. Contract Code §§ 5097.9, 5097.933.

(n79)Footnote 71. Gov. Code § 6254(r).

(n80)Footnote 72. See Gov. Code § 6254(s).
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(n81)Footnote 73. See Gov. Code § 6254(t).

(n82)Footnote 74. Gov. Code § 6254(u).

(n83)Footnote 75. Gov. Code § 6254(u)(2), (3).

(n84)Footnote 76. See Ins. Code § 12695 et seq.

(n85)Footnote 77. See Ins. Code § 12700 et seq.

(n86)Footnote 78. See Ins. Code § 10700 et seq.

(n87)Footnote 79. See Gov. Code § 6254(v), (w) (certain portions of contracts are open to inspection).

(n88)Footnote 80. See Gov. Code § 6254(x); see also Bus. & Prof. Code § 9800 et seq. (service contractor
registration).

(n89)Footnote 81. Ins. Code § 12693 et seq.

(n90)Footnote 82. See Ins. Code § 12699.50 et seq.

(n91)Footnote 83. See Gov. Code § 6254(y).

(n92)Footnote 84. Gov. Code § 6254(z); Gov. Code § 6254(z) incorrectly refers to Pub. Util. Code § 2891.1(e)(2);
now see Pub. Util. Code § 2891.1(f)(2) (amended without substantive change, 2005 Stat., ch. 495, § 1).

(n93)Footnote 85. Gov. Code § 6254(aa).

(n94)Footnote 86. See 6 U.S.C. § 131(3) (definition).

(n95)Footnote 87. Gov. Code § 6254(ab).

(n96)Footnote 87.1. Gov. Code § 6254(ac).

(n97)Footnote 88. Gov. Code § 6254.18(a); see Gov. Code § 6254.18(c) (exemption to obtain access to
employment history information in accordance with Gov. Code §§ 6258, 6259); Gov. Code § 6254.18(d) (notification
requirements by employee, volunteer, board member, officer, or contractor of reproductive health services facility).

(n98)Footnote 89. Gov. Code § 6254.18(b)(4).

(n99)Footnote 90. See Gov. Code § 6254; see also [v], below (Act also subordinate to Gov. Code § 6254.13).

(n100)Footnote 91. Gov. Code § 6254.7.

(n101)Footnote 92. Gov. Code § 6254.7(d) (''trade secrets'' defined), (e) (emission data constituting trade secrets
are public records).

(n102)Footnote 93. Gov. Code § 6254.7(d).

(n103)Footnote 94. See Gov. Code § 6254(k); Uribe v. Howie (1971) 19 Cal. App. 3d 194, 206, 208, 96 Cal. Rptr.
493 (definition of trade secrets in Gov. Code § 6254.7(d) is useful in formulating concept of what Legislature intended
to protect with trade secret exemption to Public Records Act).

(n104)Footnote 95. See Gov. Code § 6254; see also [iii], below (Act also subordinate to Gov. Code § 6254.7).
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(n105)Footnote 96. See Gov. Code § 6254.13.

(n106)Footnote 97. See Gov. Code § 6255(a); Johnson v. Winter (1982) 127 Cal. App. 3d 435, 440, 179 Cal.
Rptr. 585 .

(n107)Footnote 98. Gov. Code § 6275.

(n108)Footnote 99. Gov. Code § 6275.

(n109)Footnote 100. Gov. Code § 6276.

(n110)Footnote 101. Gov. Code § 6254.5.

(n111)Footnote 102. Gov. Code § 6254.5(a). See discussion of Information Practices Act in § 20.52.

(n112)Footnote 103. Gov. Code § 6254.5(b).

(n113)Footnote 104. Gov. Code § 6254.5(c).

(n114)Footnote 105. Gov. Code § 6254.5(d).

(n115)Footnote 106. See Gov. Code § 6254.5(e); see, e.g., County of Los Angeles v. Superior Court (Union of
American Physicians and Dentists) (2005) 130 Cal. App. 4th 1099, 1107, 30 Cal. Rptr. 3d 708 (county board of
supervisors did not did not waive any privilege under Gov. Code § 6254.5(e) by disclosing minutes of two closed
sessions to district attorney, because attorney executed confidentiality agreement).

(n116)Footnote 107. Gov. Code § 6254.5(f).

(n117)Footnote 108. Gov. Code § 6254.5(h).

(n118)Footnote 109. Gov. Code § 6254.5(i).

(n119)Footnote 110. See Gov. Code §§ 6253.5 (initiative and referendum materials), 6253.6 (bilingual ballot
materials).

(n120)Footnote 111. Civ. Code § 1798 et seq., discussed in § 20.52.

(n121)Footnote 112. See Civ. Code § 1798.70.

(n122)Footnote 113. Gov. Code § 6258.

(n123)Footnote 114. Filarsky v. Superior Court (2002) 28 Cal. 4th 419, 426-427, 121 Cal. Rptr. 2d 844, 49 P.3d
194 (superior court abused its discretion by granting declaratory relief in action filed by city pursuant to Code Civ.
Proc. § 1060 solely to ascertain city's obligation to disclose records to petitioner, after city denied his request under
CPRA).

(n124)Footnote 115. Los Angeles Police Dept. v. Superior Court (1977) 65 Cal. App. 3d 661, 668-669, 135 Cal.
Rptr. 575 .

(n125)Footnote 116. See Gov. Code § 6259(a), (b).

(n126)Footnote 117. See Gov. Code §§ 6258, 6259.

(n127)Footnote 118. Gov. Code § 6259(a).
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(n128)Footnote 119. Gov. Code § 6259(d).
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§ 20.52 Access to Personal Records Under the Information Practices Act of 1977

[1] Generally

The Information Practices Act of 1977 (Civ. Code § 1798 et seq.) establishes a right of access to government
information that is, like the California Public Records Act (Gov. Code § 6250 et seq.), independent of the procedures for
formal discovery pursuant to the Civil Discovery Act of 1986.

The Information Practices Act sets forth the right of an individual who is the subject of information maintained in state
or local agency records to have access to that information. The right of an individual who is the subject of information
in federal agency records to access to these types of records is set forth in the Privacy Act (5 U.S.C. § 552a), on which
the Information Practices Act is modeled.n1

[2] Relationship to Other Means of Obtaining Disclosure

The disclosure provisions of the Information Practices Act provide for access to personal information contained in state
or local agency records by the individual who is the subject of the information. This access is available without the need
of complying with the formal procedures for discovery set out in the Civil Discovery Act. It does not appear that an
individual need be a party to a lawsuit or legal action in order to be entitled to access under the Information Practices
Act.n2

Unlike the disclosure provisions of the Public Records Act, access under the Information Practices Act is available only
to natural persons who are subjects of information contained in state or local agency records, and is limited to personal
information concerning the requesting individual.n3 However, the exemptions from the Information Practices Act's
access requirement are much more limited than the exemptions to the Public Records Act's public disclosure
requirement.n4 For a discussion of the Public Records Act's disclosure exemptions, see § 20.51. For a discussion of the
Information Practices Act's access exemptions, see [7]-[10], below.

An agency may not rely on the exemptions to the Public Records Act's disclosure requirement to refuse access to
personal information to an individual requesting access under the Information Practices Act.n5 Thus, the access
provisions of the Information Practices Act may be used to supplement disclosure of information under the Public
Records Act when information about the requesting individual is sought. Counsel may wish to request disclosure of
information concerning the requesting individual under both the Public Records Act and the Information Practices Act.
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[3] Relationship to Discovery

The Information Practices Act does not abridge or limit the rights of litigants, including parties to administrative
proceedings, under statutory or case law relating to discovery.n6 The Act also does not authorize disclosure of any
record containing personal information, other than to the subject of the records, in violation of any other law, and it does
not alter any statute or judicial decision authorizing individual access to any law enforcement record.n7

[4] Scope of Coverage

[a] Records Accessible

For purposes of the Information Practices Act, a record means any file or grouping of information about an individual
that is maintained by an agency, by reference to an identifying particular such as the individual's name, photograph,
finger or voice print, or a number or symbol assigned to the individual.n8

Civil Code Sections 1798.30-1798.44 (access to and correction of personal records) apply generally to personal
information in agency records.n9 For purposes of the Information Practices Act, personal information means any
information that is maintained by an agency that identifies or describes an individual, including, but not limited to, his
or her name, social security number, physical description, home address, home telephone number, education, financial
matters, and medical or employment history.n10 It includes statements made by, or attributed to, the individual.n11

[b] Persons Entitled to Access

Civil Code Sections 1798.30-1798.44 (access to and correction of personal records) apply to the rights of an individual
to whom personal information pertains and not to the authority or right of any other person, agency, other state
governmental entity, or governmental entity to obtain this information.n12 For purposes of the Information Practices
Act, individual means a natural person.n13

Only the individual to whom the record in question pertains is entitled to access to the record.n14

[5] Access to Personal Information

[a] Inspection of Records

Each individual has the right to inquire and be notified about whether an agency maintains a record about himself or
herself, and about where and by what procedures the individual may obtain access to the records.n15 An agency must
take reasonable steps to assist individuals in making their requests sufficiently specific.n16

Except as otherwise provided in the Information Practices Act, an agency must permit any individual on request and
proper identification to inspect the following material in its records:n17

1. All the personal information in any record containing personal information and maintained by
reference to an identifying particular assigned to the requesting individual;

2. Any personal information about himself or herself that is maintained by reference to an identifying
particular other than that of the individual, if the agency knows or should know that the information
exists; and

3. The agency's accounting of any disclosure of the above information to other persons and entities,
which the agency is required to make in accordance with Civil Code Sections 1798.25-1798.29
(accounting of disclosures).
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The agency must permit inspection of the information discussed in the first of the above list within the times specified
in Civil Code Section 1798.34(a), and failure to respond within these time limits is deemed a denial.n18 The state
agency must present the information in the record in a form reasonably comprehensible to the general public.n19 If the
record cannot be accessed by name only, or when access by name only would pose an unreasonable administrative
burden, the agency may require the individual to submit such other identifying information as will facilitate access to
the record.n20

If the individual so requests, the agency must permit another person of the individual's choosing to inspect all the
personal information in the record, although it may require the individual to furnish a written statement authorizing
disclosure of the individual's record to the other person.n21

[b] Copies of Records

The agency must permit an individual who has inspected personal information in the records to have an exact copy
made of all or any portion within specified time limits.n22 When an individual is entitled to gain access to the
information in a record containing personal information, the information or a true copy of it must be made available to
the individual at a location near his or her residence or by mail, whenever reasonable.n23 Each agency may establish
fees, as specified, for making copies of a record.n24

[6] Prohibited Disclosures

In disclosing information contained in a record to an individual, an agency may not disclose any personal information
relating to another individual that may be contained in the record.n25 To comply with Civil Code Section 1798.42, an
agency, in disclosing information, must delete from disclosure information relating to another individual.n26Civil Code
Section 1798.42 does not authorize withholding the identities of sources except as provided in Civil Code Sections
1798.38 and 1798.40 (discussed in [7], below).n27

[7] Exemptions From Disclosure Requirement

[a] Permissive Exemptions for Specified Information

[i] Generally

In disclosing information contained in a record to an individual, an agency need not disclose any information pertaining
to that individual that is exempt under Civil Code Section 1798.40 and may, if necessary, delete the exempt information
from any disclosure of personal information.n28 The provisions exempting specific types of information under Civil
Code Section 1798.40 are not to be construed to deny an individual access to information relating to him or her if access
is allowed by another statute or by California decisional law.n29 Although there are apparently no express statutory
provisions or cases on point, it might be noted that the exemptions in Civil Code Section 1798.40 are phrased in
permissive terms.n30

[ii] List of Exemptions

Personal information is not required to be disclosed to the individual to whom it pertains if the information meets any of
the following criteria:n31

1. The information is compiled for the purpose of identifying individual criminal offenders and alleged
offenders and consists only of identifying data and notations of arrests, the nature and disposition of
criminal charges, sentencing, confinement, release, and parole and probation status.n32
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2. The information is compiled for the purpose of a criminal investigation of suspected criminal
activities, including report of informants and investigators, and associated with an identifiable
individual.n33

3. The information is contained in any record that could identify an individual and that is compiled at any
stage of the process of enforcement of the criminal laws, from the arrest or indictment stage through
release from supervision and including the process of extradition or the exercise of executive
clemency.n34

4. The information is maintained for the purpose of an investigation of an individual's fitness for
licensure or public employment, or of a grievance or complaint, or a suspected civil offense, provided the
information is withheld only not to compromise the investigation, or a related investigation.n35 The
identities of individuals who provided information for an investigation may be withheld under Civil Code
Section 1798.38 (discussed in [b], below).n36

5. The information would compromise the objectivity or fairness of a competitive examination for
appointment or promotion in public service, or to determine fitness for licensure, or to determine
scholastic aptitude.n37

6. The information pertains to that individual's physical or psychological condition and the agency
determines that disclosure would be detrimental to the individual.n38 However, the information must, on
the individual's written authorization, be disclosed to a licensed medical practitioner or psychologist
designated by the individual.n39

7. The information relates to the settlement of claims for work-related illnesses or injuries and is
maintained exclusively by the State Compensation Insurance Fund.n40

8. The information is required by statute to be withheld from the individual to whom it pertains.n41

[b] Qualified Exemption for Confidential Source

If information, including letters of recommendation, compiled for the purpose of determining suitability, eligibility, or
qualifications for employment, advancement, renewal of appointment or promotion, status as adoptive parents, or for
the receipt of state contracts, or for licensing purposes, was received with the promise (or, before July 1, 1978, with the
understanding) that the identity of the source of the information would be held in confidence and the source is not in a
supervisory position with respect to the individual to whom the record pertains, the agency must fully inform the
individual of all personal information about the individual without identification of the source.n42 This may be done by
providing a copy of the text of the material with only such deletions as are necessary to protect the identity of the
source, or by providing a comprehensive summary of the substance of the material.n43 Whichever method is used, the
agency must insure that full disclosure is made to the subject of any personal information that could reasonably reflect
or convey anything detrimental, disparaging, or threatening to an individual's reputation, rights, benefits, privileges, or
qualifications, or be used by an agency to make a determination that would affect an individual's rights, benefits,
privileges, or qualifications.n44

[8] Exempt Information Subject to Disclosure Under Public Records Act

Except as discussed below, the Information Practices Act is subordinate to the Public Records Act (Govt. Code § 6250
et seq).n45 Thus, information that an agency is entitled or required to withhold under the Information Practices Act
remains subject to disclosure under the Public Records Act, if none of the exemptions set out in the Public Records Act
applies. However, notwithstanding Civil Code Section 1798.75, the Information Practices Act supersedes the
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exemptions to the disclosure requirement of the Public Records Act or any other provision of law that authorizes an
agency to withhold from an individual any record containing personal information that is accessible under the
Information Practices Act.n46 Thus, it appears that personal information must be disclosed if either the Information
Practices Act or the Public Records Act require disclosure, regardless of whether the other act may exempt the
information from disclosure.

[9] Procedure When Record Includes Exempt Information

[a] Deletion of Exempt Material

An agency may, in disclosing personal information contained in a record, delete from disclosure any exempt
information.n47

[b] Notice of Withholding of Exempt Material

Except as provided in Civil Code Section 1798.41(c) (discussed below), if the agency determines that information
requested pursuant to Civil Code Section 1798.34 (individual's right to access to personal information) is exempt from
access, it must inform the individual in writing of its finding, and that disclosure of the contents is not required by
law.n48Civil Code Section 1798.41(c) provides special procedures by which an agency may seek a court order
authorizing the agency to state that no record is maintained if the agency believes that compliance with Civil Code
Section 1798.41(a) would seriously interfere with attempts to apprehend persons wanted for committing a crime, or
attempts to prevent the commission of a crime, or would endanger the life of an informant or other person submitting
information contained in the record.n49

[c] Administrative Review of Determination of Exemption

Except as provided in Civil Code Section 1798.41(c) (court authorization to deny maintenance of record), each agency
must, within specified time periods, conduct a review of its determination that particular information is exempt from
access under Civil Code Section 1798.40, and inform the requesting individual in writing of the findings of the
review.n50

[10] Remedies for Refusal of Access

An individual may bring a civil action against an agency whenever the agency refuses to comply with an individual's
lawful request to inspect pursuant to Civil Code Section 1798.34(a).n51 In any suit brought under Civil Code Section
1798.45(a), the court may enjoin the agency from withholding the records and order production to the complainant of
any records improperly withheld from the complainant.n52 The court is to determine the matter de novo, and may
examine the contents of any agency records in camera to determine whether the records or any portion of them may be
withheld as being exempt from the individual's right of access.n53 The burden is on the agency to sustain its action.n54
A prevailing complainant may be awarded reasonable attorney's fees and costs.n55

An action to enforce any liability created under Civil Code Sections 1798.45-1798.48 (remedies for violation of act),
may be brought within two years from the date on which the cause of action arises, or within two years of the
complainant's discovery of any willful and material misrepresentation of information by the agency.n56

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawGovernmental InformationGeneral OverviewAdministrative LawGovernmental
InformationPersonal InformationGeneral OverviewAdministrative LawGovernmental InformationPersonal
InformationAccess to RecordsEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeInformer
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Privilege

FOOTNOTES:
(n1)Footnote 1. See Note, California's Privacy Act: Controlling Government's Use of Information? 32 Stan. L. Rev.
1001 (1980).

(n2)Footnote 2. See Civ. Code § 1798.3(d) (''individual'' defined).

(n3)Footnote 3. See Civ. Code §§ 1798.30-1798.34 (access to personal information).

(n4)Footnote 4. Compare Civ. Code §§ 1798.38 (confidentiality of sources of specific information),
1798.40-1798.44 (exemptions from disclosure, prohibited disclosures, and agency procedures) with Gov. Code §§ 6254
(specific exemptions), 6255 (general exemption).

(n5)Footnote 5. See Civ. Code § 1798.70.

(n6)Footnote 6. See Civ. Code § 1798.71; see also Civ. Code § 1798.76 (act not modifying judicial decision
authorizing discovery).

(n7)Footnote 7. See Civ. Code §§ 1798.72, 1798.76.

(n8)Footnote 8. Civ. Code § 1798.3(g); see also Civ. Code § 1798.3(e) (''maintain'' defined), (h) (''system of
records'' defined).

(n9)Footnote 9. See Civ. Code § 1798.34.

(n10)Footnote 10. Civ. Code § 1798.3(a); see Civ. Code § 1798.3(b) (''agency'' defined).

(n11)Footnote 11. Civ. Code § 1798.3(a).

(n12)Footnote 12. Civ. Code § 1798.44.

(n13)Footnote 13. Civ. Code § 1798.3(d).

(n14)Footnote 14. See Civ. Code §§ 1798.32, 1798.42; see also Civ. Code § 1798.24 (disclosure of personal
information to persons other than individual to whom information pertains is prohibited); California Teachers Assn. v.
California Com. on Teacher Credentialing (2003) 111 Cal. App. 4th 1001, 1011-1012, 4 Cal. Rptr. 3d 369 (Information
Practices Act (IPA) authorized Commission on Teacher Credentialing (COTC) to redact addresses and other identifying
information for named witnesses and those making allegations of misconduct in investigation of credentialed teacher,
and COTC regulation requiring disclosure of identifying information, without prior written consent of individual to
whom it pertained, was invalid because it conflicted with IPA).

(n15)Footnote 15. Civ. Code § 1798.32.

(n16)Footnote 16. Civ. Code § 1798.32.

(n17)Footnote 17. Civ. Code § 1798.34(a).

(n18)Footnote 18. Civ. Code § 1798.34(a).

(n19)Footnote 19. Civ. Code § 1798.34(c); see also Civ. Code §§ 1798.30, 1798.32 (agency's duty to establish
regulations or guidelines for obtaining access and right to set reasonable times and places for access).

(n20)Footnote 20. Civ. Code § 1798.34(d).
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(n21)Footnote 21. Civ. Code § 1798.34(b).

(n22)Footnote 22. Civ. Code § 1798.34(b).

(n23)Footnote 23. Civ. Code § 1798.34(e).

(n24)Footnote 24. See Civ. Code § 1798.33.

(n25)Footnote 25. Civ. Code § 1798.42.

(n26)Footnote 26. Civ. Code § 1798.42.

(n27)Footnote 27. Civ. Code § 1798.42.

(n28)Footnote 28. Civ. Code § 1798.43.

(n29)Footnote 29. Civ. Code § 1798.40.

(n30)Footnote 30. See Civ. Code § 1798.40.

(n31)Footnote 31. Civ. Code § 1798.40; see Civ. Code § 1798.43 (information exempt under Civ. Code § 1798.40
not subject to access requirement).

(n32)Footnote 32. Civ. Code § 1798.40(a).

(n33)Footnote 33. Civ. Code § 1798.40(b).

(n34)Footnote 34. Civ. Code § 1798.40(c).

(n35)Footnote 35. Civ. Code § 1798.40(d).

(n36)Footnote 36. Civ. Code § 1798.40(d).

(n37)Footnote 37. Civ. Code § 1798.40(e).

(n38)Footnote 38. Civ. Code § 1798.40(f).

(n39)Footnote 39. Civ. Code § 1798.40(f).

(n40)Footnote 40. Civ. Code § 1798.40(g).

(n41)Footnote 41. Civ. Code § 1798.40(h); see Civ. Code § 1798.43.

(n42)Footnote 42. Civ. Code § 1798.38.

(n43)Footnote 43. Civ. Code § 1798.38.

(n44)Footnote 44. Civ. Code § 1798.38.

(n45)Footnote 45. See Civ. Code § 1798.75.

(n46)Footnote 46. Civil Code §§ 1798.70, 1798.75.

(n47)Footnote 47. Civ. Code § 1798.43.

Page 97
1-20 California Deposition and Discovery Practice § 20.52



(n48)Footnote 48. Civ. Code § 1798.41(a).

(n49)Footnote 49. See Civil Code § 1798.41(c).

(n50)Footnote 50. See Civil Code § 1798.41(b).

(n51)Footnote 51. Civ. Code § 1798.45(a) (civil action); see Code Civ. Proc. § 1798.49 (venue); see also Civ.
Code § 1798.49 (remedies nonexclusive and not retroactive to injury sustained prior to July 1, 1978).

(n52)Footnote 52. Civ. Code § 1798.46(a); see also Civ. Code § 1798.47 (injunctive relief).

(n53)Footnote 53. Civ. Code § 1798.46(a).

(n54)Footnote 54. Civ. Code § 1798.46(a); see also Civ. Code § 1798.47 (injunctive relief).

(n55)Footnote 55. See Civ. Code § 1798.46(b).

(n56)Footnote 56. See Civ. Code § 1798.49.
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§ 20.53 Scope of Discovery of Legislators' and Judicial Officers' Motivations or Mental Processes

[1] Probe of Legislators' Motivations or Mental Processes Is Beyond Scope of Discovery

[a] Generally

Discovery that seeks to probe the reasons behind legislators' adoption of legislation is beyond the scope of discovery,
because a court order permitting such discovery violates the longstanding legal principle precluding judicial inquiry into
the motivation or mental processes of legislators in enacting legislation.n1 The doctrine that precludes judicial delving
into the subjective mental processes of individual legislators is a corollary of the related legal principle that establishes
that the validity of a legislative act does not depend on the subjective motivation of its drafters but rests instead on the
objective effect of the legislative terms.n2 The latter principle, in turn, partially reflects the separation of powers
doctrine.n3

In County of Los Angeles v. Superior Court, n4 the Supreme Court held a discovery order requiring the Los Angeles
County supervisors to answer questions probing the reasons behind the supervisors' adoption of a municipal employee
salary ordinance was invalid.n5 The Court reasoned that the rule does not rest solely on the application of Evidence
Code Section 1040, which establishes a conditional privilege for official information, but is based on a more
fundamental, historically enshrined, principle that precludes any judicially authorized inquiry into the subjective
motives or mental processes of legislators.n6

In City and County of San Francisco v. Superior Court, n7 a mandate proceeding by a city to compel enforcement of a
city ordinance, the court of appeal set aside a trial court order requiring production of the city attorney's tentative
opinion draft on the legality of the ordinance.n8 The city treasurer, in an attempt to avoid implementing the ordinance,
argued that the draft, when coupled with the deposition of a city supervisor who claimed he would not have voted for
the ordinance if he had known of the draft, was relevant and admissible evidence on the issue of legislative intent.n9
However, the court of appeal held the testimony of an individual legislator as to his or her intention, motive, or opinion
relative to a particular piece of legislation is inadmissible.n10 Additionally, there was no contention that the ordinance's
intent or purpose was ambiguous or unclear, and the discovery statutes prevent discovery of an attorney's impressions,
conclusions, opinions, or legal research.n11 Thus, the city attorney's draft was neither relevant admissible evidence, nor
a matter reasonably calculated to lead to such evidence.n12

Similarly, in Sutter's Place Inc. v. Superior Court,n12.1 the court of appeal ruled that documents relating to individual
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legislators' mental processes or reasons for enacting an ordinance that imposed limits on the operation of card rooms
were irrelevant and not discoverable. Even assuming that an ulterior purpose behind the ordinance were relevant to its
validity, such discovery would violate the ''mental processes principle.''n12.2 In Nadler v. Schwarzenegger,n12.3
challengers of reapportionment legislation were not entitled to depose the legislative staff member on the legislators'
subjective motivations, because the validity of legislation does not depend on its drafters' subjective motivation.n12.4

And in San Joaquin County Local Agency Formation Commission v. Superior Court,n12.5 an action brought by real
party in interest irrigation district to challenge a local agency formation commission's denial of the district's application
to provide retail electric service, the ''deliberative process privilege'' protected from discovery the commissioners'
decision making process and the evidence they relied on in rejecting the district's application.n12.6

[b] Rule Applies to Federal, State, and Local Legislators

The rule barring judicial probing of lawmakers' motivations applies to local legislators as well as to members of the
State Legislature or of Congress.n13

[c] Rule Encompasses Staff of Legislative Body

The rule barring judicial probing of lawmakers' motivations extends to members of the staff of the legislator or
legislative body.n14 This extension of the rule was applied in Mobil Oil Corp. v. Superior Court, n15 an action in which
petitioners sought administrative mandamus relief in the superior court to challenge the validity of a decision by the
hearing board of an air pollution control district.n16 The appellate court upheld the validity of the trial court's pretrial
discovery order, permitting petitioners' interrogatories directed to the air pollution control district staff, but limiting
discoverable information to facts within the knowledge of the district staff and the district's interpretation of the
challenged rules.n17 The court noted that interrogatories directed to the members of the hearing board were improper,
as was any inquiry into the subjective mental processes and motivation of legislators, both state and local.n18
Therefore, discovery directed to the staff of the district was proper only as long as it did not entail a probe of the mental
processes of those staff members in reaching their official positions relative to the facts sought to be discovered.n19

[d] Effect of Discovery Order Preserving Legislators' Rights to Refuse to Answer Improperly Intrusive
Questions

An order that requires legislators to attend scheduled depositions in an action challenging the validity of legislation, but
which specifically preserves each deponent's right to refuse to answer any individual questions that might be posed, is
valid.n20 In City and County of San Francisco v. Superior Court, n21 a taxpayer action challenging the validity of a
municipal ordinance, the Supreme Court upheld a discovery order requiring certain supervisors to attend scheduled
depositions, because the order specifically preserved each deponent's right to refuse to answer any individual questions
that might be posed.n22 The Court pointed out that the order only required the supervisors to appear at depositions, and
preserved each supervisor's rights to refuse to answer improperly intrusive questions.n23 In so ruling, the Court
distinguished County of Los Angeles v. Superior Court, n24 discussed in [a], above, which held the rule barring judicial
inquiry into legislative motivation precludes a court from requiring a legislator to answer questions relating to a
legislator's reasons for enacting a legislative measure.n25 The discovery order at issue in City and County of San
Francisco n26 did not require, as did the order in County of Los Angeles, n27 the individual supervisors to answer such
improper questions, and hence the application for a writ of prohibition to prevent enforcement of the order was
premature.n28 The Court also observed that a legislator has no absolute privilege to refuse to appear at a deposition and
reveal relevant information.n29

[2] Probe of Judicial Officers' or Quasi-Judicial Administrative Officers' Motivations or Mental Processes Is
Beyond Scope of Discovery

[a] Generally
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As a general rule, a judicial officer or quasi-judicial administrative officer is not subject to questioning in subsequent
proceedings regarding the mental process by which the officer reached his or her decision.n30 Therefore, discovery that
seeks to probe these mental processes of the judicial officer or quasi-judicial administrative officer is generally outside
the scope of discovery.n31

The rule against judicial probing of the mental processes of a judicial or quasi-judicial administrative officer in reaching
his or her decision was articulated by the United States Supreme Court in United States v. Morgan, n32 in which it was
held improper to examine the Secretary of Agriculture with regard to whether and to what extent he had read and
considered certain evidence and exhibits prior to making a rate order.n33 Morgan noted that the proceeding before the
Secretary had a quality resembling that of a judicial proceeding, and held that, just as a judge's mental processes in
reaching a decision cannot be scrutinized in subsequent judicial proceedings, neither can a quasi-judicial administrative
process be similarly scrutinized.n34

The rule of Morgan is generally followed by the states,n35 and was applied in State of California v. Superior Court,
n36 in which the real parties in interest propounded interrogatories to petitioners, seeking to determine what material the
California Coastal Zone Conservation Commission read and relied on in reaching a determination to deny real parties'
application for a permit to develop coastal lands.n37 The appellate court held that to the extent the interrogatories
sought to probe the mental processes of the Commission, the interrogatories were objectionable and the trial court
should have sustained the Commission's objections to them.n38 Since Morgan prohibits an examination into the
question of what evidence an administrator considered in reaching a decision, the questions were improper.n39

The rule against judicial probing of the mental processes of a judicial or quasi-judicial administrative officer in reaching
his or her decision was similarly applied in Fairfield v. Superior Court, n40 an administrative mandamus proceeding
arising out of a city council's denial of an application for a permit for a planned unit shopping development.n41 The
Fairfield Court held that applicants could not question the councillors to determine what evidence they relied on, or
what reasoning they employed, in voting against the permit application.n42 In so holding, the Court ruled that in a
quasi-judicial proceeding in California, the administrative board should state findings.n43 If it does, the rule of Morgan
n44 precludes inquiry outside the administrative record to determine what evidence was considered and reasoning
employed by the administrators.n45 If it does not state findings, the remedy, depending on the case, is to annul the
administrative action or to remand the matter to the board for findings, not to take the depositions of the administrators
as a substitute for findings.n46

Similarly, in Board of Dental Examiners v. Superior Court, n47 it was error for the trial court to grant the plaintiff the
right to take depositions of members of the Board of Dental Examiners, when the plaintiff claimed the Board took and
considered evidence outside the administrative record and after the hearing to reach its decision.n48 The appellate court
held it improper to inquire into the reasoning processes of the Board underlying its decision.n49

[b] Rule Encompasses Staff of Judicial or Quasi-Judicial Administrative Body

The rule barring judicial probing of judicial officers' or quasi-judicial administrative officers' mental processes extends
to members of the staff of a judicial officer or a quasi-judicial administrative body.n50 The extension of this rule was
noted in Transcentury Properties, Inc. v. State of California, n51 in which plaintiffs sought administrative mandamus
relief in the superior court from a decision by the California Coastal Zone Conservation Commission denying them an
exemption from a permit requirement.n52 On the defendants' petition for a writ of prohibition to limit the evidence in
the trial court and terminate discovery, the appellate court noted, in dictum, that should a subsequent discovery order be
sought, the trial court must be mindful of the prohibition against probing the mental processes of both the commission
and its staff members.n53

Legal Topics:
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For related research and practice materials, see the following legal topics:
Administrative LawJudicial ReviewAdministrative RecordGeneral OverviewConstitutional LawThe JudiciaryGeneral
OverviewGovernmentsLegislationGeneral OverviewGovernmentsLegislationEffect & OperationGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See County of Los Angeles v. Superior Court (1975) 13 Cal. 3d 721, 723, 119 Cal. Rptr. 631, 532
P.2d 495 .

(n2)Footnote 2. County of Los Angeles v. Superior Court (1975) 13 Cal. 3d 721, 727, 119 Cal. Rptr. 631, 532
P.2d 495 .

(n3)Footnote 3. County of Los Angeles v. Superior Court (1975) 13 Cal. 3d 721, 727 fn. 5, 119 Cal. Rptr. 631,
532 P.2d 495 .

(n4)Footnote 4. County of Los Angeles v. Superior Court (1975) 13 Cal. 3d 721, 119 Cal. Rptr. 631, 532 P.2d
495 .

(n5)Footnote 5. County of Los Angeles v. Superior Court (1975) 13 Cal. 3d 721, 119 Cal. Rptr. 631, 532 P.2d
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(n6)Footnote 6. County of Los Angeles v. Superior Court (1975) 13 Cal. 3d 721, 726, 119 Cal. Rptr. 631, 532
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(n7)Footnote 7. City and County of San Francisco v. Superior Court (1982) 130 Cal. App. 3d 481, 181 Cal. Rptr.
775 .

(n8)Footnote 8. City and County of San Francisco v. Superior Court (1982) 130 Cal. App. 3d 481, 486, 181 Cal.
Rptr. 775 .
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Rptr. 775 .

(n10)Footnote 10. City and County of San Francisco v. Superior Court (1982) 130 Cal. App. 3d 481, 485-486,
181 Cal. Rptr. 775 .

(n11)Footnote 11. City and County of San Francisco v. Superior Court (1982) 130 Cal. App. 3d 481, 485, 181
Cal. Rptr. 775 .

(n12)Footnote 12. City and County of San Francisco v. Superior Court (1982) 130 Cal. App. 3d 481, 485, 181
Cal. Rptr. 775 (decided under prior law).

(n13)Footnote 12.1. Sutter's Place Inc. v. Superior Court (2008) 161 Cal. App. 4th 1370, 75 Cal. Rptr. 3d 9 .

(n14)Footnote 12.2. Sutter's Place Inc. v. Superior Court (2008) 161 Cal. App. 4th 1370, 1376, 75 Cal. Rptr. 3d 9
(relying on County of Los Angeles v. Superior Court).

(n15)Footnote 12.3. Nadler v. Schwarzenegger (2006) 137 Cal. App. 4th 1327, 41 Cal. Rptr. 3d 92 .

(n16)Footnote 12.4. Nadler v. Schwarzenegger (2006) 137 Cal. App. 4th 1327, 1336-1337, 41 Cal. Rptr. 3d 92 .

(n17)Footnote 12.5. San Joaquin County Local Agency Formation Commission v. Superior Court (2008) 162 Cal.
App. 4th 159, 76 Cal. Rptr. 3d 93 .
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(n18)Footnote 12.6. San Joaquin County Local Agency Formation Commission v. Superior Court (2008) 162 Cal.
App. 4th 159, 172, 76 Cal. Rptr. 3d 93 (trial court erred by allowing discovery of what information commissioners had
when they made their decision and what information was necessary to change their minds).

(n19)Footnote 13. County of Los Angeles v. Superior Court (1975) 13 Cal. 3d 721, 726, 119 Cal. Rptr. 631, 532
P.2d 495 .

(n20)Footnote 14. See Mobil Oil Corp. v. Superior Court (1976) 59 Cal. App. 3d 293, 308, 130 Cal. Rptr. 814 .
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Cal. Rptr. 730, 534 P.2d 426 .

(n27)Footnote 21. City and County of San Francisco v. Superior Court (1975) 13 Cal. 3d 933, 120 Cal. Rptr.
730, 534 P.2d 426 .

(n28)Footnote 22. City and County of San Francisco v. Superior Court (1975) 13 Cal. 3d 933, 935-936, 120 Cal.
Rptr. 730, 534 P.2d 426 .
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Rptr. 730, 534 P.2d 426 .
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495 .
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§ 20.54 Scope of Discovery of Materials Presented to Grand Jury

A district attorney may not necessarily render otherwise unprivileged material immune from discovery in another forum
simply byy by confiding it to a grand jury.n1 The provisions of the Penal Code, notably Penal Code Section 924.1,
which prohibit grand jurors from disclosing evidence adduced before them, may not always preclude disclosure of the
evidence in a proper case.n2 For example, material presented to a grand jury was held potentially discoverable in a
subsequent civil proceeding in Shepherd v. Superior Court. n3 Shepherd involved a wrongful death action arising out of
the shooting of a minor by police.n4 The district attorney had previously conducted an extensive investigation of the
incident, compiled and presented evidence to the county grand jury on two occasions, failed to obtain indictments, and
finally announced that his office would take no further action against the officers involved.n5 The Supreme Court held
that presentation to the grand jury of certain of the materials and information that plaintiff sought to subpoena from the
district attorney did not render those materials and information forever immune from discovery.n6 The Court did not
construe the provisions of the Penal Code prohibiting grand jurors from disclosing evidence adduced before them to
preclude disclosure of the evidence by the district attorney as well, because the plaintiff was not seeking to learn what
evidence was or was not presented to the grand jury or to learn of the comments and deliberations of the grand jurors.n7
Holding that if this type of material is to be protected from disclosure, it must be on the basis of provisions relating to
the disclosure of official information contained in Evidence Code Section 1040, the Court remanded the case to the trial
court for an assessment of whether the material was privileged under Evidence Code Section 1040.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureAccusatory InstrumentsIndictmentsGeneral OverviewCriminal Law & ProcedureDiscovery
& InspectionGeneral OverviewCriminal Law & ProcedureDiscovery & InspectionDiscovery by DefendantGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 122, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n2)Footnote 2. See Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 122, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n3)Footnote 3. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 126-128, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n4)Footnote 4. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 113-114, 130 Cal. Rptr. 257, 550 P.2d 161 .
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(n5)Footnote 5. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 114-115, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n6)Footnote 6. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 122, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n7)Footnote 7. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 122, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n8)Footnote 8. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 122-123, 128, 130 Cal. Rptr. 257, 550 P.2d
161 . For a discussion of the privilege against disclosure of official information, see Ch. 26.
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§ 20.55 Scope of Discovery of State Department of Mental Health and Department of Developmental Services
Records

Under Welfare and Institutions Code Section 5328 et seq., all information and records obtained by the state Department
of Mental Health in the course of providing specified mental health services must be kept confidential and may be
disclosed only under certain specified circumstances.n1 Certain authorized disclosures of information or records must
be entered into the patient's medical records.n2 A person whose confidential records have been willfully and knowingly
released in violation of these provisions or of Health and Safety Code Section 11860 et seq.n3 may bring an action for
civil damages and injunction.n4

Separate provisions govern the confidentiality of information and records obtained by the state Department of
Developmental Services in the course of providing intake, assessment, and other services to persons with developmental
disabilities.n5 Confidentiality of information pertaining to persons with developmental disabilities is also protected by
Welfare and Institutions Code Section 5328.n6

Notwithstanding the confidentiality provisions of Sections 4514 and 5328, information and records may be disclosed to
the protection and advocacy agency established to protect and advocate for the rights of persons with developmental
disabilities and individuals identified as mentally ill.n7 Access under these circumstances must be in accord with the
parameters under which the agency is established.n8

The confidentiality provisions of Welfare and Institutions Code Sections 5328 and 4514 establish an absolute privilege,
subject only to the exceptions specified within those or related statutes.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsRequests for Production & InspectionHealthcare LawBusiness Administration &
OrganizationPatient ConfidentialityGeneral OverviewPublic Health & Welfare LawHealthcareMental Health
ServicesGeneral OverviewPublic Health & Welfare LawSocial ServicesDisabled & Elderly PersonsAgency Actions &
ProceduresGeneral OverviewPublic Health & Welfare LawSocial ServicesInstitutionalized IndividualsAdvocacy &
Protection

FOOTNOTES:
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(n1)Footnote 1. See Welf. & Inst. Code §§ 5328-5329.

(n2)Footnote 2. See Welf. & Inst. Code § 5328.6.

(n3)Footnote 3. Concerning methadone programs.

(n4)Footnote 4. Welf. & Inst. Code § 5330.

(n5)Footnote 5. See Welf. & Inst. Code § 4514 et seq.

(n6)Footnote 6. See Welf. & Inst. Code § 5328.

(n7)Footnote 7. Welf. & Inst. Code §§ 4514.3(a), 5328.06(a). See also Civ. Code § 1798.24b.

(n8)Footnote 8. Welf. & Inst. Code §§ 4514.3(b), 5328.06(b). See Welf. & Inst. Code § 4900 et seq. (Protection and
Advocacy Agency).

(n9)Footnote 9. See Gilbert v. Superior Court (1987) 193 Cal. App. 3d 161, 169, 238 Cal. Rptr. 220
(administrative license revocation proceeding of operator of community care facility for developmentally disabled is not
within exception).
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§ 20.56 Disclosure of Medical Records Under Limited Circumstances

This Subpart discusses disclosure of medical information pursuant to Civil Code Section 56 et seq. (the Confidentiality
of Medical Information Act),n1 disclosure of Medi-Cal patients' records under the provisions of the Medi-Cal Act
(Welfare & Institutions Code Section 14000 et seq.),n2 inspection of a patient's medical records under Evidence Code
Section 1158 prior to filing an action,n3 patient access to health records under Health and Safety Code Section 123100
et seq.n4, and the rules of disclosure governing blood tests for HIV under Health & Safety Code Section 1603.1 et
seq.n5 For a discussion of the discoverability of information and records obtained by the state Department of Mental
Health in providing mental health services, and by the state Department of Developmental Services in assisting persons
with developmental disabilities, see § 20.55. For a discussion of the protection afforded medical information by the
right to privacy, see Chapter 30. For a discussion of the discoverability of records and proceedings of medical and other
health care quality control committees, see Chapter 31.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureAlternative Dispute ResolutionArbitrationsGeneral OverviewCriminal Law & ProcedureDiscovery &
InspectionSubpoenasGeneral OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeElementsHealthcare LawBusiness Administration &
OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See § 20.57.

(n2)Footnote 2. See § 20.57A.

(n3)Footnote 3. See § 20.58.

(n4)Footnote 4. See § 20.59.

(n5)Footnote 5. See § 20.59A. See, e.g., Pettus v. Cole (1996) 49 Cal. App. 4th 402, 425-436 57 Cal. Rptr. 2d 46
(psychiatrists as matter of law violated CMIA when they disclosed to employer detailed reports of their psychiatric
evaluations of employee without specific written authorization for disclosure).
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§ 20.57 Disclosure of Medical Information to Third Parties Pursuant to Confidentiality of Medical Information
Act

Pursuant to the Confidentiality of Medical Information Act (Civil Code Section 56 et seq.), except as provided by
statute, a provider of health care, a health care service plan, or a contractor may not disclose medical information
regarding a patient of the provider, or an enroller or subscriber of the plan, without first obtaining an authorization
under Civil Code Section 56.11.n1 Under Civil Code Section 56.10(b), a provider, plan, or contractor must disclose the
information, without first obtaining an authorization, in a variety of situations, two of which specifically refer to
discovery proceedings.n2 First, the provider must disclose medical information if the disclosure is compelled by a party
to a proceeding before a court or administrative agency pursuant to a subpoena, subpoena duces tecum (or a deposition
subpoena in a discovery settingn3), notice to appear served pursuant to Code of Civil Procedure Section 1987, or any
provision authorizing discovery in a proceeding before a court or administrative agency.n4 Second, the provider must
disclose medical information if the disclosure is compelled by an arbitrator or arbitration panel, when arbitration is
lawfully requested by either party, pursuant to a subpoena duces tecum issued under Code of Civil Procedure Section
1282.6, or any other provision authorizing discovery in a proceeding before an arbitrator or arbitration panel.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureAlternative Dispute ResolutionArbitrationsGeneral OverviewCriminal Law & ProcedureDiscovery &
InspectionSubpoenasGeneral OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeElementsHealthcare LawBusiness Administration &
OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Civ. Code § 56.10(a).

(n2)Footnote 2. See Civ. Code § 56.10(b).

(n3)Footnote 3. See Code Civ. Proc. § 2020.020.

(n4)Footnote 4. Civ. Code § 56.10(b)(3); see, e.g., Colleen M. v. Fertility and Surgical Assoc. of Thousand Oaks
(2005) 132 Cal. App. 4th 1466, 1479, 34 Cal. Rptr. 3d 439 (in accordance with Code Civ. Proc. § 56.10(b)(3), subpoena
required health care provider to disclose patient's medical records to ex-fiance's attorney, because ex-fiance's attorney
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complied with Code Civ. Proc. § 1985.3(e), and patient did not file objection; this undisputed evidence was sufficient to
establish complete defense to cause of action under Code Civ. Proc. § 56.10(b)(3)); Inabnit v. Berkson (1988) 199 Cal.
App. 3d 1230, 1238-1239, 245 Cal. Rptr. 525 (pursuant to Civ. Code § 56.10(b)(3), subpoena required psychiatrist to
disclose patient's records after patient was notified of subpoena and of the fact that she could protect against disclosure;
patient waived psychotherapist-patient privilege by her inaction).

(n5)Footnote 5. Civ. Code § 56.10(b)(5).
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§ 20.57A Disclosure of Medi-Cal Patients' Records

Medical records are often shielded from discovery by the constitutional right to privacyn1 or by the physician-patient
privilege.n2 However, special considerations apply to medical records that are part of the Medi-Cal system. California
provides medical services to low income persons under the Medi-Cal Act.n3 Medi-Cal providers, including physicians,
must maintain records of health services provided to beneficiaries, and must make those records available for state
audits and inspections.n4 Although the information on Medi-Cal beneficiaries is confidential, it can be examined for
purposes directly connected with the administration of the program, including investigations of fraud.n5

Thus, the privacy interest that Medi-Cal patients maintain in their files is not absolute. It is determined, in part, by their
involvement in a state-funded program that allows monitoring and auditing of patient medical records. It can be inferred
that by participating in the Medi-Cal program, patients knowingly relinquish a portion of their privacy interest in their
medical records in exchange for state-funded medical services.n6 The relinquishment is neither total nor absolute,
however, and before one court of appeal ordered that the records were discoverable, it weighed the Medi-Cal patients'
privacy rights against the state's legitimate interest in investigating and prosecuting Medi-Cal fraud, and found that the
disclosure was necessary to achieve that compelling interest.n7

Moreover, because frequently the physician is the subject of a fraud investigation, the physician may not have the right
to assert physician-patient privilege to seal patients' medical records.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawSubstantive Due ProcessPrivacyGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeGeneral OverviewHealthcare LawBusiness Administration & OrganizationGeneral OverviewHealthcare
LawBusiness Administration & OrganizationPatient ConfidentialityGeneral OverviewHealthcare LawTreatmentGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Const., art. I, § 1, discussed in Ch. 30.

(n2)Footnote 2. Evid. Code § 994, discussed in Ch. 24.

(n3)Footnote 3. Welf. & Inst. Code § 14000 et seq. Welf. & Inst. Code § 14000.4 (title of act).
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(n4)Footnote 4. Welf. & Inst. Code §§ 14124.1, 14124.2.

(n5)Footnote 5. See Welf. & Inst. Code § 14100.2. Brillantes v. Superior Court (1996) 51 Cal. App. 4th 323, 336,
58 Cal. Rptr. 2d 770 .

(n6)Footnote 6. Brillantes v. Superior Court (1996) 51 Cal. App. 4th 323, 342, 58 Cal. Rptr. 2d 770 .

(n7)Footnote 7. Brillantes v. Superior Court (1996) 51 Cal. App. 4th 323, 342-343, 58 Cal. Rptr. 2d 770
(approved of protective order controlling dissemination of patient information as well as any other orders trial court
might find appropriate to provide Medi-Cal patients' further protection).

(n8)Footnote 8. Brillantes v. Superior Court (1996) 51 Cal. App. 4th 323, 342, 58 Cal. Rptr. 2d 770 . See Welf. &
Inst. Code § 14100.2 (investigations).
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§ 20.58 Attorney's Inspection and Copying of Patient's Records Before Filing Action

While not a proceeding under the Civil Discovery Act, the inspection of a patient's records pursuant to Evidence Code
Section 1158 is a form of discovery.n1Evidence Code Section 1158 provides a procedure for obtaining records prior to
the appearance of the defendant in, or the filing of, any action.n2 The procedure involves presentation by an attorney, or
the attorney's representative, of a written authorization signed by certain listed persons to a statutorily specified licensed
health care professional.n3 That health care professional must make all of the patient's records under his or her custody
or control available for inspection and copying by the attorney or the attorney's representative, promptly on presentation
of the written authorization.n4Evidence Code Section 1158 specifies who must make the copies in specified instances,
provides a penalty for failure to make the records available in a timely manner, and provides for the assessment of
reasonable costs incurred in making the records available.n5

For forms for use in making a request to inspect patient records and for enforcing the right to inspect, see §§ 20.90 and
20.91.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCriminal Law & ProcedureInterrogationMiranda RightsRight to Counsel
During QuestioningHealthcare LawBusiness Administration & OrganizationLicensesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 1158.

(n2)Footnote 2. See Evid. Code § 1158.

(n3)Footnote 3. See Evid. Code § 1158.

(n4)Footnote 4. Evid. Code § 1158.

(n5)Footnote 5. See Evid. Code § 1158; Person v. Farmers Ins. Group of Companies (1997) 52 Cal. App. 4th 813,
816-817, 61 Cal. Rptr. 2d 30 (health care practitioner may not refuse to comply with valid deposition subpoena until
patient or patient's attorney signs lien supplied by practitioner).
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§ 20.59 Patient Access to Health Care Records

[1] Generally

Health and Safety Code Section 123100 et seq. establish procedures for providing access, by inspection or copying, to
health care records by patients and by persons having responsibility for decisions respecting the health care of others.n1
Either the complete record or a summary of the record may be made available for inspection or copying.n2 While not a
proceeding under the Civil Discovery Act, access pursuant to these sections may be used as a form of discovery.

Health and Safety Code Section 123100 et seq. does not relieve employers from the requirements of the Confidentiality
of Medical Information Act (Civil Code Section 56 et seq.), discussed in § 20.57, nor do they relieve government
agencies from the requirements of the Information Practices Act of 1977 (Civil Code Section 1798 et seq.), discussed in
§ 20.52.n3 The Information Practices Act of 1977 prevails over Health and Safety Code Section 123100 et seq. relative
to records maintained by a state agency.n4 Additionally, Health and Safety Code Section 123100 et seq. does not
supersede any rights that a patient or representative might otherwise have or exercise under Evidence Code Section 1158
or any other provision of law.n5

For a discussion of the procedure under Evidence Code Section 1158 under which an attorney may obtain patient
records prior to the appearance of the defendant in, or the filing of, any action, see § 20.58.

[2] Patient Records

''Patient records'' means records in any form or medium maintained by, or in the custody or control of, a health care
providern6 relating to the health history, diagnosis, or condition of a patient, or relating to treatment provided or
proposed to be provided to the patient.n7 It includes only records pertaining to the patient requesting the records or
whose representative requests the records.n8 ''Patient records'' does not include information given in confidence to a
health care provider by a person other than another health care provider or the patient; this material may be removed
from any records prior to inspection or copying under Health and Safety Code Sections 123110 or 123115.n9 It also
does not include information contained in aggregate form, such as indices, registers, or logs.n10 ''Patient's
representative'' or ''representative'' means:n11

A parent or guardian of a minor who is a patient.
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The guardian or conservator of the person of an adult patient.

An agent as defined in Probate Code Section 4607,n11.1 to the extent necessary for the agent to
fulfill his or her duties under the Health Care Decisions Law (Probate Code Section 4600 et seq.).

The beneficiary,n11.2 or personal representative,n11.3 of a deceased patient.

[3] Inspection of Patient Records

Except as otherwise provided by statute, any adult patient of a health care provider, any minor patient authorized by law
to consent to medical treatment, and any patient representative is entitled to inspect patient records on presenting to the
health care provider a written request for the records and on payment of specified costs.n12 A health care provider must
permit the inspection within the time specified by statute.n13 A health care provider may not withhold patient records
or summaries of patient records because of an unpaid bill for health care services. Any health care provider who
willfully withholds such records or summaries is subject to sanctions.n14

The inspection must be conducted by the patient or patient's representative requesting the inspection, who may be
accompanied by one other person of his or her choosing.n15

[4] Copies of Patient Records

[a] Generally

Additionally, any patient or patient's representative is entitled to copies of all or any portion of the patient records that
he or she has a right to inspect, on presenting a written request to the health care provider specifying the records to be
copied, together with a specified fee.n16

A health care provider may require reasonable verification of identity before permitting inspection or copying of patient
records, provided the requirements are not used oppressively or discriminatorily to frustrate or delay compliance with
Health and Safety Code Sections.n17

[b] To Support Eligibility Appeal for Public Benefits

With specified exceptions,n18 any patient (or former patient) or the patient's representative is entitled to a copy, at no
charge, of the relevant portion of the patient's records to support an appeal regarding eligibility for a public benefit
program.n19 The patient or the patient's representative must make a written request to the provider, and must include
proof that the records are needed to support an appeal regarding eligibility for a public benefit program.n20 ''Relevant
portion of the patient's records'' in this context means those records regarding services rendered to the patient during the
time period beginning with the date of the patient's initial application for public benefits up to and including the date
that a final determination is made by the public benefits program with which the patient's application is pending.n21

The applicable public benefit programs include Medi-Cal, social security disability insurance benefits, and
Supplemental Security Income/State Supplementary Program for the Aged, Blind and Disabled (SSI/SSP) benefits.n22

Although a patient is not limited to a single request, the patient or patient's representative is entitled to no more than one
copy of any relevant portion of his or her record free of charge.n23

If the patient's appeal regarding eligibility for a specified public benefit programn24 is successful, the hospital or other
health care provider may bill the patient, at specified rates,n25 for copies of the medical records previously provided
free of charge.n26
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If a patient or his or her representative requests a record under Health and Safety Code Section 123110(d), the health
care provider must ensure that the copies are transmitted within 30 days after receiving the written request.n27

None of these requirements apply to any patient who is represented by a private attorney who is paying for the costs
related to the patient's appeal, pending the outcome of that appeal. ''Private attorney'' in this context is any attorney not
employed by a nonprofit legal services entity.n28

[5] Action to Enforce Health Care Provider's Obligations

Any patient or representative aggrieved by a violation of Health and Safety Code Section 123110 may, in addition to
any other remedy provided by law, bring an action against the health care provider to enforce the obligations prescribed
by that section.n29 Any judgment rendered in the action may, in the discretion of the court, include an award of costs
and reasonable attorney's fees to the prevailing party.n30

Legal Topics:

For related research and practice materials, see the following legal topics:
Healthcare LawBusiness Administration & OrganizationPatient ConfidentialityGeneral OverviewHealthcare
LawInsuranceReimbursementGeneral OverviewInsurance LawIndustry RegulationRatesSupporting Documentation

FOOTNOTES:
(n1)Footnote 1. Health & Safety Code § 123100.

(n2)Footnote 2. See Health & Safety Code §§ 123110 (availability of complete or relevant portion of patient's
records), 123130 (availability of summary of records).

(n3)Footnote 3. Health & Safety Code § 123135.

(n4)Footnote 4. Health & Safety Code § 123140.

(n5)Footnote 5. Health & Safety Code § 123110(g).

(n6)Footnote 6. See Health & Safety Code § 123105(a) (''health care provider'' defined), 123105(c) (''patient''
defined).

(n7)Footnote 7. Health & Safety Code § 123105(d); see Health & Safety Code §§ 123105(b) (''mental health
records'' defined), 123105(f) (''alcohol and drug abuse records'' defined).

(n8)Footnote 8. Health & Safety Code § 123105(d); see Health & Safety Code § 123105(e) (''patient's
representative'' and ''representative'' defined).

(n9)Footnote 9. Health & Safety Code § 123105(d).

(n10)Footnote 10. Health & Safety Code § 123105(d).

(n11)Footnote 11. Health & Safety Code § 123105(e).

(n12)Footnote 11.1. Prob. Code § 4607 defines an ''agent'' as an individual designated in a power of attorney for
health care to make a health care decision for the principal, regardless of whether the person is known as an agent or
attorney-in-fact, or by some other term. ''Agent'' includes a successor or alternate agent.

(n13)Footnote 11.2. See Prob. Code § 24 (definition).
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(n14)Footnote 11.3. See Prob. Code § 58 (definition).

(n15)Footnote 12. See Health & Safety Code § 25252(a).

(n16)Footnote 13. See Health & Safety Code § 123110(a).

(n17)Footnote 14. Health & Safety Code § 123110(j); see Health & Safety Code § 123110(i) (sanctions).

(n18)Footnote 15. Health & Safety Code § 123110(a); see also Health & Safety Code § 123130 (inspection of
summary of patient record).

(n19)Footnote 16. See Health & Safety Code § 123110(b); see Health & Safety Code § 123110(c) (special
provisions governing copies of X-rays or tracings derived from electrocardiography, electroencephalography, or
electromyography); see also Health & Safety Code § 123130 (copies of summary of patient record).

(n20)Footnote 17. Health & Safety Code § 123110(g).

(n21)Footnote 18. See Health & Safety Code § 123115 (restrictions on access to minor's patient records by minor's
representative); Health & Safety Code § 123120 (action to enforce right to inspect or copy); see also Health & Safety
Code § 123110(d)(3), discussed below.

(n22)Footnote 19. Health & Safety Code § 123110(d)(1).

(n23)Footnote 20. Health & Safety Code § 123110(d)(1).

(n24)Footnote 21. Health & Safety Code § 123110(d)(1).

(n25)Footnote 22. Health & Safety Code § 123110(d)(1).

(n26)Footnote 23. Health & Safety Code § 123110(d)(2).

(n27)Footnote 24. See Health & Safety Code § 123110(d)(1).

(n28)Footnote 25. See Health & Safety Code § 123110(b), (c).

(n29)Footnote 26. Health & Safety Code § 123110(e).

(n30)Footnote 27. Health & Safety Code § 123110(f).

(n31)Footnote 28. Health & Safety Code § 123110(d)(3).

(n32)Footnote 29. Health & Safety Code § 123120.

(n33)Footnote 30. Health & Safety Code § 123120.

Page 119
1-20 California Deposition and Discovery Practice § 20.59



44 of 64 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART A Scope of Discovery

CHAPTER 20 Scope of Discovery
PART F. Discovery of Documents, Tangible Things, or Other Property

Subpart 4. Patient Medical Records

1-20 California Deposition and Discovery Practice § 20.59A

§ 20.59A Information Identifying Individual Who Took HIV Blood Test

Except as provided in Health and Safety Code Section 1603.1,n1 1603.3,n2 or Health & Safety Code Section
121022,n2.1 no person shall be compelled in any state, county, city, or other local, civil, criminal, administrative,
legislative, or other proceeding to identity or provide identifying characteristics that would identify any individual who
is the subject of a blood test to detect antibodies to the human immunodeficiency virus (HIV).n3 In keeping with its
purpose, which is to protect the privacy of individuals who are the subject of blood testing for antibodies to the probable
causative agent of AIDS,n4Health and Safety Code Section 120975 is construed in strict accordance with protecting an
individual's identity.n5

Thus, in Irwin Memorial Blood Bank v. Superior Court, n6 a negligence suit against a blood bank brought by
individuals who had become infected with HIV through transfusions of blood collected by the blood bank, the court of
appeal denied the plaintiffs access to any information that might reveal the identity of any possible donor of the
contaminated blood. The trial court had issued an order permitting discovery by written depositions,n7 to be supervised
by a court-appointed referee, of those donors who had been implicated as possible carriers of the virus. The procedure
was carefully crafted to preserve the anonymity of each donor. The names, addresses, social security numbers, and other
identifying information were not to be disclosed to anyone, including representatives of either the plaintiffs or the
defendant. Contact with the donor deponent was to be made by the blood bank through a certified letter with written
questions, requesting that the donor arrange a deposition time and location by telephone. If the donor did not respond, a
process server was to deliver a sealed notice of deposition. The only persons who were to be informed of the date, time,
or location of a deposition prior to its occurrence were the referee, the court reporter, the donor, and the donor's counsel.
The donor could give the deposition from behind a screen. Identity was to be established through the use of a sealed
envelope containing a copy of the original donor card to be verified by the donor deponent. The court of appeal found
the procedures inadequate in light of former Health and Safety Code Section 199.20.n8 The donor would be seen or
heard during the deposition by the referee and the reporter. The appearance and the voice of the donor are obviously
identifying characteristics. Moreover, the very production of a donor for deposition is an identification, in that until the
donor arrives to be deposed, he or she is a number unconnected to a person. Once the association between the number
and person is made, the person has become identified.n9 Although the extent to which that identification is made known
to third parties depends on the care taken at the deposition, the identification will have been made.n10 The court found
Health and Safety Code Section 199.20 to be determinative, and specifically did not address the issue of the donors'
constitutional right to privacy.n11

Legal Topics:
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For related research and practice materials, see the following legal topics:
Healthcare LawTreatmentBlood & Organ DonationsGeneral OverviewHealthcare LawTreatmentBlood & Organ
DonationsBloodTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. Required tests and reports for HIV and viral hepatitis.

(n2)Footnote 2. Notice to donors of HIV test, notice of reactive result, disclosure to public health officer.

(n3)Footnote 2.1. Required reporting of cases of HIV infection to local health officers and to state Department of
Health Services using patient names).

(n4)Footnote 3. Health & Safety Code § 120975. See also Health & Safety Code §§ 120980 (civil and criminal
liability for wrongful disclosure of HIV test results), 121010 (permissible disclosure without written authorization).

(n5)Footnote 4. Health & Safety Code § 120975.

(n6)Footnote 5. See, e.g., Irwin Memorial Blood Bank v. Superior Court (1991) 229 Cal. App. 3d 151, 279 Cal.
Rptr. 911 (opinion, interpreting former Health and Safety Code § 199.20, uses ''HIV test'' and ''AIDS test''
interchangeably).

(n7)Footnote 6. Irwin Memorial Blood Bank v. Superior Court (1991) 229 Cal. App. 3d 151, 279 Cal. Rptr. 911 .

(n8)Footnote 7. See Code Civ. Proc. § 2028.010 et seq., discussed in Ch. 52.

(n9)Footnote 8. Irwin Memorial Blood Bank v. Superior Court (1991) 229 Cal. App. 3d 151, 156, 279 Cal. Rptr.
911 (although blood bank did not challenge order until 10 months after it had been issued, court of appeal did not apply
doctrine of laches, saying it would defeat third party donors' privacy rights); see Health and Safety Code 120975
(renumbered version of former Section 199.20).

(n10)Footnote 9. Irwin Memorial Blood Bank v. Superior Court (1991) 229 Cal. App. 3d 151, 157, 279 Cal. Rptr.
911 .

(n11)Footnote 10. Irwin Memorial Blood Bank v. Superior Court (1991) 229 Cal. App. 3d 151, 157, 279 Cal.
Rptr. 911 .

(n12)Footnote 11. Irwin Memorial Blood Bank v. Superior Court (1991) 229 Cal. App. 3d 151, 153, 279 Cal.
Rptr. 911 . See Ch. 30 for discussion of the right of privacy.
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§ 20.60 Records of Diversion Programs for Impaired Professionals

Regulatory boards or committees governing professions may be authorized to establish diversion programs for
professionals within their jurisdiction whose competency may be impaired due to drug or alcohol abuse.n1 Records
pertaining to diversion-program proceedings and treatment of the participant are confidential, and not subject to civil
discovery or civil subpoena.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCriminal Law &
ProcedureDiscovery & InspectionGeneral OverviewCriminal Law & ProcedurePreliminary ProceedingsPretrial
DiversionGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See, e.g, Bus. & Prof. Code §§ 2360 et seq. (diversion program for osteopathic physicians and
surgeons), 3534 et seq. (diversion program for physician's assistants).

(n2)Footnote 2. See Bus. & Prof. Code §§ 2369(b) (osteopathic physicians and surgeons), 3534.7 (physician's
assistants; does not appear to be limited to civil discovery). See also Bus. & Prof. Code § 156.1(b) (records pertaining to
treatment of persons who are impaired by alcohol or dangerous drugs and who are subject to licensing governed by
Dept. of Consumer Affairs are not subject to discovery).
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§ 20.61 Records of Video Cassette Sales or Records

Disclosure of records of video cassette sales or rental services by the service provider is generally prohibited without the
consent of the individual who is the subject of those records.n1 However, this prohibition is not applicable to
disclosures that are pursuant to a subpoena,n2 or in response to the proper use of discovery in a pending civil action.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresGeneral OverviewEvidenceDocumentary EvidenceGeneral
OverviewEvidenceDocumentary EvidenceWritingsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc § 1799.3(a).

(n2)Footnote 2. Code Civ. Proc. § 1799.3(b)(1).

(n3)Footnote 3. Code Civ. Proc. § 1799.3(b)(2).
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§ 20.62 Records of Limited Liability Companies

In any case pending in a California court in which a party seeks records from a limited liability company formed under
the Beverly-Killea Limited Liability Company Act,n1 whether or not the limited liability company is a party, the court
may order the production in California of the books and records of the limited liability company on those terms and
conditions that the court deems appropriate.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Business & Corporate LawLimited Liability CompaniesGeneral OverviewBusiness & Corporate LawLimited Liability
CompaniesManagement Duties & LiabilitiesBusiness & Corporate LawLimited Liability CompaniesMembers & Other
Constituents

FOOTNOTES:
(n1)Footnote 1. Corp. Code § 17000 et seq.

(n2)Footnote 2. Corp. Code § 17061(e); for discussion of how to produce business records by deposition subpoena,
see Ch. 53.
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Reserved
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§ 20.70 Limitations on Scope of Discovery of Party's Financial Worth

[1] Right to Privacy

Personal financial information falls within the zone of privacy protected by Article I, Section 1, of the California
Constitution.n1 The constitutional right of privacy is not absolute, but may be abridged to accommodate a compelling
public interest.n2 One such interest, evidenced by California's broad discovery statutes, is the historically important
state interest of making it easier to determine the truth in legal proceedings.n3 Thus, when an individual's right of
privacy in his or her financial affairs conflicts with the public need for discovery in litigation, the competing interests
must be carefully balanced.n4 Therefore, information relating to a party's financial net worth may be squarely within the
scope of discovery,n5 beyond the scope of discovery,n6 or conditionally within the scope of discovery.n7

For a discussion of the effect of privacy rights on discovery in general, see Chapter 30.

[2] Information May Be Discoverable Before Liability Established

When a party's financial worth is deemed discoverable, a court can require one party to respond to the other's inquiry
without first requiring the propounding party to establish his or her right to relief in the underlying action.n8 For
example, in Hauk v. Superior Court, n9 an action for an accounting, it was held not within the trial court's discretion to
require the plaintiff to establish his right to an accounting before requiring answers to deposition questions about the
defendant's financial condition relative to the accounting.n10 Similarly, in Coffelt v. Superior Court, n11 an
independent action in equity to set aside, on the ground of extrinsic fraud, a property settlement agreement approved by
the court in a prior judgment of divorce, it was held not within the trial court's discretion to postpone the defendant's
answers to certain interrogatories propounded by the plaintiff relating to his income and net worth until the plaintiff had
first established that the property settlement was obtained by fraud.n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Contracts LawDefensesFraud & MisrepresentationGeneral OverviewContracts LawTypes of ContractsGeneral
OverviewContracts LawTypes of ContractsSettlement Agreements

FOOTNOTES:
(n1)Footnote 1. Thomas B. v. Superior Court (1985) 175 Cal. App. 3d 255, 262, 220 Cal. Rptr. 577 ; Moskowitz v.
Superior Court (1982) 137 Cal. App. 3d 313, 315, 187 Cal. Rptr. 4 ; see Cal. Const., art. I, § 1.
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(n2)Footnote 2. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 316, 187 Cal. Rptr. 4 .

(n3)Footnote 3. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 316, 187 Cal. Rptr. 4 .

(n4)Footnote 4. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 316, 187 Cal. Rptr. 4 .

(n5)Footnote 5. See, e.g., Code Civ. Proc. § 2017.210 (whether and to what extent party has liability insurance
coverage is within scope of discovery); see discussion in § 20.72.

(n6)Footnote 6. See, e.g., Doak v. Superior Court (1968) 257 Cal. App. 2d 825, 65 Cal. Rptr. 193 (inquiry into
defendant's net worth to assess ability to pay damage judgment when punitive damages not claimed is beyond scope of
discovery; see discussion in § 20.73.)

(n7)Footnote 7. See, e.g., Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 315, 187 Cal. Rptr. 4
(financial information is within scope of discovery but subject to protective order when information goes to heart of
cause of action and punitive damages not claimed; see discussion in § 20.71.)

(n8)Footnote 8. See, e.g., Hauk v. Superior Court (1964) 61 Cal. 2d 295, 296, 38 Cal. Rptr. 345, 391 P.2d 825
(action for an accounting); Coffelt v. Superior Court (1967) 254 Cal. App. 2d 884, 887, 62 Cal. Rptr. 636 (independent
action to set aside property settlement agreement). It appears that both Hauk and Coffelt permitted discovery of the
respective defendant's personal financial information because this information went to the heart of the cause of action in
each case. See discussion in § 20.71.

(n9)Footnote 9. Hauk v. Superior Court (1964) 61 Cal. 2d 295, 38 Cal. Rptr. 345, 391 P.2d 825 .

(n10)Footnote 10. Hauk v. Superior Court (1964) 61 Cal. 2d 295, 296, 38 Cal. Rptr. 345, 391 P.2d 825 .

(n11)Footnote 11. Coffelt v. Superior Court (1967) 254 Cal. App. 2d 884, 62 Cal. Rptr. 636 .

(n12)Footnote 12. Coffelt v. Superior Court (1967) 254 Cal. App. 2d 884, 887, 62 Cal. Rptr. 636 .
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§ 20.71 Scope of Discovery Relating to Cause of Action

Regardless of whether punitive damages are sought in an action, when inquiry into a party's financial worth is
undertaken because the financial information is fundamental to a party's case and, as such, goes to the heart of the cause
of action itself, the information is relevant and within the scope of discovery.n1 However, the scope of discovery will be
narrowly circumscribed because such an invasion of the right of privacy as discovery of financial information entails is
permitted only to the extent necessary for a fair resolution of the lawsuit.n2

Because of the foregoing privacy considerations, if financial information is deemed discoverable, it may be subject to a
protective order, limiting either access to or use of the information sought to be discovered.n3 Furthermore, an order is
even available to protect a party who has put his or her financial worth in issue in the action.n4 By putting his or her
financial worth in issue, a party waives his or her constitutional right of privacy only to the extent necessary for a fair
resolution of the action.n5

Depending on the facts of the case, the party seeking a protective order may be entitled to it presumptivelyn6 or on a
showing of good cause.n7 Courts have noted that a protective order is easy to justify when the financial information is
needed for punitive damages, because the client has little need to know the information when preparing a case on the
liability question.n8 When the financial information goes to the heart of the cause of action itself, a litigant should not
be so easily denied access.n9

For example, in Moskowitz v. Superior Court, n10 a legal malpractice action, the plaintiff alleged that because of the
defendants' negligence, he was compelled, as a matter of financial survival and under threat of execution against his
assets, to pay a substantial sum in settlement and satisfaction of a judgment in a case in which the defendants had
represented him.n11 The court of appeal held the plaintiff presumptively entitled, on plaintiff's motion, to a protective
order, sealing the plaintiff's responses to the defendants' deposition questions about plaintiff's financial condition and
limiting dissemination of the responses to counsel for the parties and specified persons related to the litigation.n12 In so
holding, the court of appeal extended its holding in Richards v. Superior Court, n13 which held a defendant in an action
in which punitive damages were claimed is presumptively entitled to a similar order.n14

Similarly, in GT, Inc. v. Superior Court, n15 an antitrust action in which punitive damages were not sought, the court of
appeal upheld a trial court order limiting disclosure of financial information about the defendant, obtained by the
plaintiff during discovery, to counsel and accountants for plaintiff.n16 In so ruling, the court held that in an action in
which financial information is pertinent to the merits of the lawsuit, a trial court may prevent a party from viewing
discoverable financial information on a showing of good cause.n17 On the good-cause issue, the court distinguished
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Richards n18 and its extension in Moskowitz, n19 noting that a presumption that good cause exists should be indulged
only if circumstances warrant.n20 According to the court, there would rarely be a purpose for disclosing punitive
damage discovery for purposes unrelated to the lawsuit or to persons other than counsel or their representatives, except
to give a tactical edge to the party who has obtained discovery by allowing that party the benefit of pressure in
settlement negotiations by threat or implication of disclosure.n21 However, the same cannot be said of financial
information related to the cause of action and its disclosure to a litigant. There will often be a legitimate need for the
information in the latter type of action, and the occasion for misuse would be more rare.n22

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudgmentsEntry of JudgmentsEnforcement & ExecutionWrits of ExecutionTortsDamagesGeneral
OverviewTortsProcedureSettlementsMultipartiesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91-92, 227 Cal. Rptr. 806 (punitive
damages sought); Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 316, 187 Cal. Rptr. 4 (no punitive
damages sought).

(n2)Footnote 2. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 316, 187 Cal. Rptr. 4 .

(n3)Footnote 3. See GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 753, 198 Cal. Rptr. 892 ;
Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 316, 187 Cal. Rptr. 4 .

(n4)Footnote 4. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 318, 187 Cal. Rptr. 4 .

(n5)Footnote 5. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 318, 187 Cal. Rptr. 4 .

(n6)Footnote 6. See, e.g., Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 317-318, 187 Cal. Rptr. 4 .

(n7)Footnote 7. See, e.g., GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 754, 198 Cal. Rptr. 892 .

(n8)Footnote 8. See, e.g., GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 754, 198 Cal. Rptr. 892 . For a
discussion of the availability of a protective order in an action in which punitive damages are claimed, see § 20.73.

(n9)Footnote 9. See, e.g., GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 754, 198 Cal. Rptr. 892 .

(n10)Footnote 10. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 187 Cal. Rptr. 4 .

(n11)Footnote 11. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 315, 187 Cal. Rptr. 4 .

(n12)Footnote 12. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 316, 187 Cal. Rptr. 4 .

(n13)Footnote 13. Richards v. Superior Court (1978) 86 Cal. App. 3d 265, 150 Cal. Rptr. 77 . For a discussion of
Richards, see § 20.73.

(n14)Footnote 14. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 317-318, 187 Cal. Rptr. 4 .

(n15)Footnote 15. GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 198 Cal. Rptr. 892 .

(n16)Footnote 16. GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 198 Cal. Rptr. 892 .

(n17)Footnote 17. GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 750, 198 Cal. Rptr. 892 .
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(n18)Footnote 18. Richards v. Superior Court (1978) 86 Cal. App. 3d 265, 150 Cal. Rptr. 77 .

(n19)Footnote 19. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 187 Cal. Rptr. 4 .

(n20)Footnote 20. GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 754, 198 Cal. Rptr. 892 .

(n21)Footnote 21. GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 754, 198 Cal. Rptr. 892 .

(n22)Footnote 22. GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 754, 198 Cal. Rptr. 892 .
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§ 20.72 Scope of Discovery of Insurance Coverage

[1] Existence and Contents of Insurance Agreements

Under the Civil Discovery Act, a party may obtain discovery of the existence and contents of any agreement under
which any insurance carrier may be liable to satisfy in whole or in part a judgment that may be entered in the action or
to indemnify or reimburse for payments made to satisfy the judgment.n1 This discovery may include the identity of the
carrier and the nature and limits of the coverage.n2 A party may also obtain discovery concerning whether that
insurance carrier is disputing the agreement's coverage of the claim involved in the action, but not the nature and
substance of the dispute.n3 Information concerning the insurance agreement is not by reason of disclosure admissible in
evidence at trial.n4

Code of Civil Procedure Section 2017.210 derives from Federal Rules of Civil Procedure, Rule 26(a)(1)(D) as
amended in 1993.n5

California case law recognizes a broad right of discovery of information relating to the liability insurance coverage that
may be available to satisfy the judgment being sought. For example, in Laddon v. Superior Court, n6 an action for
damages for injuries allegedly resulting from medical malpractice, the existence and the extent of the defendant
physician's liability insurance were required to be disclosed in written interrogatories.n7 Similarly, in a legal
malpractice action against attorneys who represented plaintiff in obtaining a settlement from another law firm, the
non-party law firm's insurance policies were discoverable under Code of Civil Procedure Section 2017.210, because
they could lead to admissible evidence about the extent of coverage provided and whether coverage would have been
contested.n7.1 Admissible evidence also could include information about assets or net worth.n7.2n8n9

Code of Civil Procedure Section 2017.210 expands on Federal Rules of Civil Procedure, Rule 26(b)(2), by making
explicit the right to discover whether an insurance carrier, although providing a defense, is nonetheless contesting
whether its policy covers the occurrence involved in the action.n10 This expansion is in line with California case law.
For example, in Smith v. Superior Court, n11 the court held it proper to ask whether the adverse party or his or her
counsel knew, or had any reason to believe, that the company issuing any liability insurance policy claimed or intended
to claim that it had some ground for denying the adverse party the coverage provided by the policy, and if the answer
was in the affirmative, to state the policy and the insurance company to which the answer related and the general nature
of the claim of the insurance company.n12

[2] Discovery of Names, Addresses, and Files of Nonparty Insurance Claimants
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In an action against an insurance company and its claims adjuster for unfair settlement practices, breach of contract, and
breach of the duty of fair dealing and good faith, a plaintiff may discover the names, addresses, and files of the nonparty
claimants of the insurer with whom the claims adjuster attempted settlement.n13 In Colonial Life & Accident Ins. Co. v.
Superior Court, n14 the plaintiff served the claims adjuster with a request to inspect and copy all documents pertaining
to cases handled by the employee who worked on the plaintiff's claim. After the adjuster refused to supply the
information, the plaintiff moved to compel discovery.n15 The trial court ordered the adjuster to produce the names and
addresses of all persons whose claims for benefits under the insurer's policies were assigned to the employee who
handled the plaintiff's claim and approved a letter to be sent by the plaintiff's counsel to those individuals requesting
their consent to the adjuster's release of their records.n16 The court expressly prohibited the parties and counsel from
initiating any contact with nonparty insurance claimants pending their responses to the letter and ordered the plaintiff's
counsel not to disclose to any other person the names, addresses, or records of nonparty claimants nor to make use of
them except in preparation for trial or in the trial itself.n17 In upholding the trial court order, the Supreme Court stated
that the procedure for contacting other claimants should satisfy the requirements of Insurance Code Section 791.13(a)
(establishing procedures to protect the privacy of insurance claimants), if the authorization form included in the consent
letter was returned within one year.n18 The Court also approved the trial court's denial of an order prohibiting the
plaintiff's counsel from seeking employment from other claimants or encouraging them to file suits against the insurer,
because the consent letter was not for the purpose of seeking professional employment, no evidence of improper
conduct by the plaintiff's counsel existed, and the trial court's restrictions on discovery appeared to bar any direct
solicitation.n19

However, one court of appeal found Colonial Life & Accident Ins. Co. inapplicable to an action alleging an insurer's
bad-faith termination of benefits under a disability (as opposed to an accident) policy.n20 The court concluded that the
plaintiff was not entitled to discover the names and addresses of other claimants whose psychiatric disability claims (as
opposed to accident claims) had been denied during a four-year period. ''[W]here, as here, the disclosure of a claimant's
identity necessarily discloses the claimant's psychiatric condition, the claimant's psychotherapist-patient privilege
trumps the plaintiff's right to use this particular form of discovery.''n21 The court noted, however, that its ruling did not
preclude plaintiff from suggesting an alternative approach, for example, a letter from the insurer to its own insured,
stating that no information about the insured had been disclosed, but that he or she had the option of contacting
plaintiff's attorney.n22

[3] Reinsurance Agreements

Although a party is entitled to discover insurance coverage of itself or another party,n23 a party does not have the same
broad right to discover an insurance company's reinsurance agreements. Reinsurance is a ''contract ... by which an
insurer procures a third person to insure him against loss or liability by reason of such original insurance.n24 A
reinsurance contract is a contract of indemnity for the benefit of the insurance company. The original ''insured'' has no
interest in it.n25

Accordingly, Code of Civil Procedure Section 2017.210 does not authorize discovery of reinsurance policies by an
injured plaintiff to facilitate settlement of the underlying tort action.n26

The California Supreme Court observed in dicta that there may be ''unusual circumstances'' in which the discovery of
reinsurance agreements would be appropriate--for example, when those agreements are ''directly on the risk to satisfy a
judgment'' or are the subject matter of the litigation, as in a coverage dispute between a liability insurer and its
reinsurer.n26.1

However, in the only reported California decision to allow the discovery of an insurer's reinsurance information,n26.2
discoverability turned on whether the requested information was relevant to an issue in the case.n26.3 In that case, the
discovery was allowed because the insurer was the defendant in a bad faith action and the information was relevant to
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the issues in the case. Discovery was limited to unprivileged communications between the insurer and reinsurer
concerning coverage issues and potential liability. That discovery was allowed under the general relevancy test of Code
of Civil Procedure Section 2017(a) (now see Code of Civil Procedure Section 2017.010), without reference to Code of
Civil Procedure Section 2017(b) (now see Code of Civil Procedure Section 2017.210).n26.4 insured's claim may be
relevant, the court said they may also be irrelevant or entirely innocuous, and may contain sensitive commercial
information.n27

[4] Use of Legislative Subpoenas to Obtain Information Relating to Liability Insurance

Government Code Section 37104 authorizes a legislative body to ''issue subpoenas requiring the attendance of
witnesses or production of books or other documents for evidence or testimony in any action or preceding before it.''n28
However, the issuance of a legislative subpoena is proper only if (1) it is authorized by ordinance or similar enactment,
(2) issuance serves a valid legislative purpose, and (3) the witnesses or material subpoenaed are pertinent to the subject
matter of the investigation.n29 In Connecticut Indemnity Co. v. Superior Court,n30 the California Supreme Court held
that a city council conducting a legislative investigation of toxic contamination of local groundwater could issue
subpoenas authorized by Government Code Section 37104 to obtain information relating to liability insurance coverage
and claims concerning parties believed to be responsible for the contamination.n31 In this case, the city council satisfied
the three requirements enumerated by the United States Supreme Court in Wilkinson v. United States: The city's specific
authority to issue subpoenas is set out in Government Code Section 37104,n32 the issuance of the subpoenas served a
legitimate legislative interest in determining the availability of funds to finance cleanup of serious groundwater
contamination, and the material subpoenaed, including reinsurance, insurance applications, and the manner in which
insurers calculated policy rates and premiums, was pertinent to the matter under investigation.n33 Moreover, the
potential that the city also might use some of the information obtained by the subpoena in future litigation did not render
the subpoena invalid.n34

The insurers argued, among other things, that the Insurance Information and Privacy Protection Actn35 prevented them
from complying with the legislative subpoenas. The Court rejected this contention, noting that the requested
information (such as insurers' document retention policies) appeared not to be the type of private or personal
information protected by the Act. Further, the court concluded that one or both of the Act's two exceptions applied,
permitting disclosure by insurers (without any notice to, or consent by, the insured) of ''personal'' and ''privileged''
information concerning insureds, so long as the information is sought by any ''governmental authority pursuant to
law,''n36 or when the disclosure is ''otherwise permitted or required by law.''n37 Here, as a ''governmental authority,''
the city council issued its subpoenas ''pursuant to law'' (Gov. Code § 37104), and disclosure is required by that same
law.n38

Legal Topics:

For related research and practice materials, see the following legal topics:
Insurance LawClaims & ContractsGeneral OverviewInsurance LawIndustry RegulationInsurance Company
OperationsAccounting RequirementsReservesInsurance LawIndustry RegulationInsurance Company
OperationsRepresentativesAdjusters & InvestigatorsGeneral OverviewInsurance LawReinsuranceSettlement Duties &
Rights

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.210.

(n2)Footnote 2. Code Civ. Proc. § 2017.210.

(n3)Footnote 3. Code Civ. Proc. § 2017.210.

(n4)Footnote 4. Code Civ. Proc. § 2017.210.
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(n5)Footnote 5. See Fed. Rules Civ. Proc., Rule 26(a)(1)(D) as amended in 1993.

(n6)Footnote 6. Laddon v. Superior Court (1959) 167 Cal. App. 2d 391, 334 P.2d 638 .

(n7)Footnote 7. Laddon v. Superior Court (1959) 167 Cal. App. 2d 391, 394-395, 334 P.2d 638 (decided under
prior law); See Ins. Code § 923.5.

(n8)Footnote 7.1. Hecht, Solberg, Robinson, Goldberg & Bagley LLP v. Superior Court (2006) 137 Cal App. 4th
579, 595, 40 Cal. Rptr. 3d 446 .

(n9)Footnote 7.2. Hecht, Solberg, Robinson, Goldberg & Bagley LLP v. Superior Court (2006) 137 Cal App. 4th
579, 40 Cal. Rptr. 3d 446 .

(n10)Footnote 8. [Reserved]

(n11)Footnote 9. [Reserved]

(n12)Footnote 10. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2017.

(n13)Footnote 11. Smith v. Superior Court (1961) 189 Cal. App. 2d 6, 11 Cal. Rptr. 165 .

(n14)Footnote 12. Smith v. Superior Court (1961) 189 Cal. App. 2d 6, 11, 11 Cal. Rptr. 165 (decided under prior
law).

(n15)Footnote 13. Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal. 3d 785, 792, 183 Cal.
Rptr. 810, 647 P.2d 86 ; see Mead Reinsurance Co. v. Superior Court (1986) 188 Cal. App. 3d 313, 321-322, 232 Cal.
Rptr. 752 (discovery conditioned on court approval of letter sent to claimants seeking authorization to disclose their
claims files).

(n16)Footnote 14. Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal. 3d 785, 183 Cal. Rptr.
810, 647 P.2d 86 .

(n17)Footnote 15. Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal. 3d 785, 788-789, 183 Cal.
Rptr. 810, 647 P.2d 86 .

(n18)Footnote 16. Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal. 3d 785, 789, 183 Cal.
Rptr. 810, 647 P.2d 86 .

(n19)Footnote 17. Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal. 3d 785, 789, 183 Cal.
Rptr. 810, 647 P.2d 86 .

(n20)Footnote 18. Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal. 3d 785, 792-793, 183 Cal.
Rptr. 810, 647 P.2d 86 .

(n21)Footnote 19. Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal. 3d 785, 793-795, 183 Cal.
Rptr. 810, 647 P.2d 86 .

(n22)Footnote 20. Pollock v. Superior Court (2001) 93 Cal. App. 4th 817, 821, 113 Cal. Rptr. 2d 453 .

(n23)Footnote 21. Pollock v. Superior Court (2001) 93 Cal. App. 4th 817, 821, 113 Cal. Rptr. 2d 453 .

(n24)Footnote 22. Pollock v. Superior Court (2001) 93 Cal. App. 4th 817, 822, 113 Cal. Rptr. 2d 453 .

(n25)Footnote 23. See [1], above.
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(n26)Footnote 24. Ins. Code § 620.

(n27)Footnote 25. Ins. Code § 623; Ascherman v. Gen. Reinsurance Corp. (1986) 183 Cal. App. 3d 307, 312, 228
Cal. Rptr. 1 (''The reinsurance contract is not with the insured/policyholder. When a valid claim is made, the insurance
company pays the first level insured, and the reinsurance company pays the insurance company. The reinsurance
company's obligation is to the insurance company, and the insurance company vis-a-vis the reinsurer is thus the insured,
or more appropriately, the 'reinsured.' '').

(n28)Footnote 26. Catholic Mutual Relief Society (2007) 42 Cal. 4th 358, 372-374, 64 Cal. Rptr. 3d 434, 163
P.3d 939 (nonparty insurer's reinsurance information generally is irrelevant to plaintiff in tort actions brought against
liability insurance policyholder and could lead to burdensome discovery requests directed at nonparties).

(n29)Footnote 26.1. Catholic Mutual Relief Society v. Superior Court (2007) 42 Cal. 4th 358, 374, 64 Cal. Rptr.
3d 434, 163 P.3d 939 .

(n30)Footnote 26.2. Lipton v. Superior Court (1996) 48 Cal. App. 4th 1599, 56 Cal. Rptr. 2d 341 .

(n31)Footnote 26.3. Lipton v. Superior Court (1996) 48 Cal. App. 4th 1599, 1611-1612, 56 Cal. Rptr. 2d 341 (in
bad-faith action against professional liability insurer, insurer was entitled to discovery of requested loss reserve
information, unless trial court could, as a matter of law, conclude, with respect to each item of information, that it was
not relevant to subject matter of action or was not calculated to lead to discovery of admissible evidence).

(n32)Footnote 26.4. Lipton v. Superior Court (1996) 48 Cal. App. 4th 1599, 1617-1618, 56 Cal. Rptr. 2d 341
(observing that before ordering production of any such documents, trial court should conduct in camera review and
tailor its order based on their contents); cf. Fireman's Fund Insurance Co. v. Superior Court (1991) 233 Cal. App. 3d
1138, 1140-1141, 286 Cal. Rptr. 50 (blanket order of production of all documents related to any reinsurance agreement
covering plaintiff's policy and all documents and communications related to reinsurance of claims arising out of action
against plaintiff was error--reinsurance agreement should not be disclosed because it contained highly sensitive
commercial material and other requested materials should have been reviewed in camera ''to determine whether they
were of any value to the [the plaintiff's] case and whether sensitive matter should be excised before disclosure''; court
premised its discussion on requirements of protective order, as authorized by former Code Civ. Proc. § 2031(e)(5), (6)
(now see Code Civ. Proc. § 2031.060)).

(n33)Footnote 27. Fireman's Fund Insurance Co. v. Superior Court (1991) 233 Cal. App. 3d 1138, 1140-1141,
286 Cal. Rptr. 50 .

(n34)Footnote 28. Gov. Code § 37104; see Gov. Code § 34000 (defining ''legislative body'').

(n35)Footnote 29. Wilkinson v. United States (1961) 365 U.S. 399, 408-409, 81 S. Ct. 567, 5 L. Ed. 2d 633 ;
Connecticut Indemnity Co. v. Superior Court (2000) 23 Cal. 4th 807, 813-814, 98 Cal. Rptr. 2d 221, 3 P.3d 868 .

(n36)Footnote 30. Connecticut Indemnity Co. v. Superior Court (2000) 23 Cal. 4th 807, 98 Cal. Rptr. 2d 221, 3
P.3d 868 .

(n37)Footnote 31. Connecticut Indemnity Co. v. Superior Court (2000) 23 Cal. 4th 807, 810, 98 Cal. Rptr. 2d
221, 3 P.3d 868 .

(n38)Footnote 32. See Gov. Code § 34000 (defining ''legislative body'' to include a city council).

(n39)Footnote 33. Connecticut Indemnity Co. v. Superior Court (2000) 23 Cal. 4th 807, 814-817, 98 Cal. Rptr.
2d 221, 3 P.3d 868 .

(n40)Footnote 34. Connecticut Indemnity Co. v. Superior Court (2000) 23 Cal. 4th 807, 816, 98 Cal. Rptr. 2d
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221, 3 P.3d 868 (rejecting argument that local government would be able to issue legislative subpoenas in routine
disputes with other individuals and emphasizing unusual public health, safety, and welfare concerns arising from
continuing threat to local environment in his case).

(n41)Footnote 35. Ins. Code § 791 et seq.; see [2], above.

(n42)Footnote 36. Ins. Code § 791.14(f); see Ins. Code § 791.02(s), (v) (definitions).

(n43)Footnote 37. Ins. Code § 791.13(g).

(n44)Footnote 38. Connecticut Indemnity Co. v. Superior Court (2000) 23 Cal. 4th 807, 818, 98 Cal. Rptr. 2d
221, 3 P.3d 868 .
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§ 20.73 Scope of Discovery Relating to Damages

[1] Compensatory Damages

In an action in which financial information about a party does not go to the heart of the cause of action, a plaintiff who
seeks only compensatory damages is not entitled to discovery relative to a defendant's financial worth.n1

For example, in Doak v. Superior Court, n2 the court held that in an action for wrongful death allegedly caused by a
defendant's willful, reckless, and negligent conduct, pretrial discovery about the defendant's financial condition, other
than his or her public liability insurance, is not permissible, because discovery of that information would be an abuse of
the inherent privacy rights of the defendant and contrary to well-established public policies.n3 The court held this to be
so, even assuming the information sought is relevant.n4 The court further pointed out that plaintiffs could not rely on a
potential issue of exemplary damages to require disclosure of defendant's assets, because punitive damages were not
authorized in a wrongful death action.n5

[2] Punitive Damages

[a] Generally

In Coy v. Superior Court, n6 the Supreme Court held that information regarding the financial condition of each separate
party is relevant in an action in which punitive damages are allowable by law, and is subject to pretrial discovery.n7

[b] Protective Orders Authorized by Civil Code Section 3295

Civil Code Section 3295 generally refines the rule of Coy n8 by providing that in an action in which punitive damages
are claimed, a court may, for good cause, grant a defendant a protective order requiring the plaintiff to produce evidence
of a prima facie case of liability for punitive damages pursuant to Civil Code Section 3294 (when punitive damages are
allowable), before introducing evidence of either profits the defendant has gained by virtue of his or her wrongful
conduct or financial condition.n9 Evidence of a defendant's profits or financial condition may also be excluded until the
trier of fact returns a verdict for the plaintiff awarding actual damages and finding that that defendant is guilty of malice,
oppression, or fraud in accordance with Civil Code Section 3294.n10

Civil Code Section 3295(c) specifically limits the scope of discovery of a defendant's profits and financial condition in
an action for punitive damages.n11 No pretrial discovery by a plaintiff is permitted relative to evidence of either the
profits gained by a defendant by virtue of a wrongful course of conduct of the nature and type shown by the evidence, or
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a defendant's financial condition, unless the court enters an order permitting that discovery.n12 However, a plaintiff
may subpoena documents or witnesses to be available at trial for the purpose of establishing a defendant's profits or
financial condition.n13 A defendant may be required to identify documents in the defendant's possession that are
relevant and admissible for that purpose and the witnesses employed by or related to the defendant who would be most
competent to testify to those facts.n14 On the plaintiff's motion, supported by appropriate affidavits and after a hearing,
if the court deems a hearing necessary, the court may at any time enter an order permitting the discovery otherwise
prohibited by Civil Code Section 3295(c) if the court finds, on the basis of the supporting and opposing affidavits
presented, the plaintiff has established that there is a substantial probability that the plaintiff will prevail on a claim for
punitive damages under Civil Code Section 3294.n15 One court of appeal has interpreted the words ''substantial
probability'' in this context to mean ''very likely'' or ''a strong likelihood.''n16 Under this standard, before a trial court
may enter an order allowing discovery of financial condition information under Civil Code Section 3295(c), it must
weigh the evidence presented by both sides, and make a finding that it is very likely the plaintiff will prevail on its
claim for punitive damages.n17 This order is not a determination on the merits of the claim or any defense to it and
cannot be given in evidence or referred to at trial.n18

Civil Code Section 3295 is a safeguard designed to protect a defendant from a specific type of discovery abuse--a
situation in which a plaintiff puts forth an easily alleged cause of action for punitive damages, thus requiring the
defendant to spend time and money to compile a complex mass of information unrelated to the substantive claim
involved in the lawsuit and relevant only to the subject matter of a measure of damages that may never be awarded.n19
Therefore, when the only reason for seeking this information is to give a tactical edge to the party who has obtained
discovery of the information by allowing that party the benefit of pressure in settlement negotiations by threat or
implication of disclosure, the party against whom discovery is sought should be afforded the full benefit of Civil Code
Section 3295, including a protective order limiting access to the information.n20

However, Civil Code Section 3295 is of no avail to a defendant when the action is one in which the financial
information sought to be discovered goes to the heart of the cause of action itself, even if punitive damages are
sought.n21 For example, in Rawnsley v. Superior Court, n22 an action which arose out of a dispute over the distribution
of profits generated by some limited partnerships, and in which punitive damages were sought, the court of appeal held
that the trial court improperly denied the plaintiff's motion to compel discovery of certain financial information about
defendants on the basis of Civil Code Section 3295.n23 Unlike the situation in which a plaintiff seeks to discover a
defendant's financial status solely to assess a punitive damages claim, the financial information sought by the plaintiff
was fundamental to his case.n24 He alleged that assets were converted and diverted from entities in which he had an
interest to the individual defendants or their corporate alter egos.n25 Consequently, the only way he could prove his
case was to obtain the defendants' financial records.n26 Therefore, to the extent the trial court sustained defendants'
Civil Code Section 3295 objections to plaintiff's motion to compel, the trial court abused its discretion.n27 In any
judicial arbitration proceeding, court approval is required for the production of any evidence specified in Civil Code
Section 3295(c).n28

[c] Additional Protective Order Limiting Use and Disclosure of Discoverable Financial Information

Before the enactment of Civil Code Section 3295, the court of appeal in Richards v. Superior Court n29 held that when
a party is compelled in civil discovery to reveal financial information because the information is relevant to the subject
matter of a claim for punitive damages, that party is, on motion, presumptively entitled to a protective order limiting
revelation of the information to counsel for the discovering party (or counsel's representative), and limiting use of the
information to purposes of the lawsuit.n30 The burden is on the opposing party to establish a substantial reason why the
order should be denied, and that reason must be related to the lawsuit.n31

The Richards opinion has been followed,n32 extended,n33 and cited as persuasive precedentn34 in a number of
appellate court cases decided after the enactment of Civil Code Section 3295(c). None of these cases has addressed the
effect of Civil Code Section 3295(c) on Richards. Thus, it is not clear whether, or to what extent, a party in an action in
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which punitive damages are sought is entitled to a Richards order limiting disclosure or use of discoverable financial
informationn35 when that information is sought solely to assess a defendant's ability to pay punitive damages.

[d] Action Against Public Entity or Employee

Discovery of the assets of a public entity and introduction of evidence of the assets of a public entity are not permitted
in an action in which it is alleged that a public employee is liable for punitive or exemplary damages.n36

[3] Civil Penalties

In a civil action by the People to recover civil penalties for false and misleading advertising and other unlawful and
unfair business practices,n37 the matter of the defendant's finances is relevant and subject to discovery.n38 These
penalties are sufficiently similar to exemplary damages to permit discovery of the defendant's financial condition in
appropriate cases.n39

[4] Class Actions

Although in a class action an individual class member's amount of damages can usually be determined separately from
the class action issues, it is within the trial court's discretion to determine if interrogatories to class members containing
such questions are proper in a particular case.n40 A defendant in a class action has a due process statutory right to
reasonable discovery that cannot be totally diminished by granting a blanket immunity to unnamed class members to be
free of the obligation to respond to proper interrogatories.n41 Thus, in Spoon v. Superior Court, n42 the court stated
that the questions relating to class members' damages were relevant to the defendants' potential defenses to the action,
and that the questions were not solely related to the amount of damages.n43 The relative amount of damages could
demonstrate that a claim is truly an individual claim based on an unrelated or nonclass basis rather than one comprising
a part of the common fund.n44 Additionally, the questions appeared germane to the defenses allowed by the trial court
order certifying the class.n45 The court disagreed with the broad statement in Danzig v. Superior Court, n46 which
suggested that interrogatories relative to damages may not be served on class members under any circumstances.n47

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureRemediesDamagesPunitive DamagesTortsDamagesGeneral OverviewTortsDamagesPunitive
DamagesAward CalculationsAppellate & Posttrial ReviewTortsDamagesPunitive DamagesConduct Supporting
AwardsTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. See People v. Superior Court (1973) 35 Cal. App. 3d 710, 713, 111 Cal. Rptr. 14 .

(n2)Footnote 2. Doak v. Superior Court (1968) 257 Cal. App. 2d 825, 65 Cal. Rptr. 193 .

(n3)Footnote 3. Doak v. Superior Court (1968) 257 Cal. App. 2d 825, 831, 838, 65 Cal. Rptr. 193 .

(n4)Footnote 4. Doak v. Superior Court (1968) 257 Cal. App. 2d 825, 831, 65 Cal. Rptr. 193 .

(n5)Footnote 5. Doak v. Superior Court (1968) 257 Cal. App. 2d 825, 836, 65 Cal. Rptr. 193 (decided under
former Code Civ. Proc. § 377; now see Code Civ. Proc. § 377.60 et seq., which continues to exclude punitive damages).

(n6)Footnote 6. Coy v. Superior Court (1962) 58 Cal. 2d 210, 23 Cal. Rptr. 393, 373 P.2d 457 .

(n7)Footnote 7. Coy v. Superior Court (1962) 58 Cal. 2d 210, 23 Cal. Rptr. 393, 373 P.2d 457 .
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(n8)Footnote 8. Coy v. Superior Court (1962) 58 Cal. 2d 210, 23 Cal. Rptr. 393, 373 P.2d 457 .

(n9)Footnote 9. Civ. Code § 3295(a).

(n10)Footnote 10. See Civ. Code § 3295(d).

(n11)Footnote 11. See Civ. Code § 3295.

(n12)Footnote 12. Civ. Code § 3295(c).

(n13)Footnote 13. Civ. Code § 3295(c).

(n14)Footnote 14. Civ. Code § 3295(c).

(n15)Footnote 15. Civ. Code § 3295(c). See also Kerr v. Rose (1990) 216 Cal. App. 3d 1551, 1565-1566, 265 Cal.
Rptr. 597 (trial court's denial of plaintiff's motion for discovery of defendant's financial condition as proper when
plaintiff did not establish substantial probability of prevailing on his claim, even though court incorrectly based its
ruling on ground that motion was premature).

(n16)Footnote 16. Jabro v. Superior Court (2002) 95 Cal. App. 4th 754, 758, 115 Cal. Rptr. 2d 843 .

(n17)Footnote 17. Jabro v. Superior Court (2002) 95 Cal. App. 4th 754, 755, 115 Cal. Rptr. 2d 843 .

(n18)Footnote 18. Civ. Code § 3295(c); see Jabro v. Superior Court (2002) 95 Cal. App. 4th 754, 759, 115 Cal.
Rptr. 2d 843 (clarifying that Civ. Code § 3295 is a discovery statute and does not implicate traditional fact-finding
process or right to a jury trial; rather, it concerns defendant's right to privacy and protection from being forced to settle
non-meritorious lawsuits in order to protect this right).

(n19)Footnote 19. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91, 227 Cal. Rptr. 806 .

(n20)Footnote 20. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91, 227 Cal. Rptr. 806 .

(n21)Footnote 21. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91-92, 227 Cal. Rptr. 806 .

(n22)Footnote 22. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 227 Cal. Rptr. 806 .

(n23)Footnote 23. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 89, 227 Cal. Rptr. 806 .

(n24)Footnote 24. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91, 227 Cal. Rptr. 806 .

(n25)Footnote 25. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91, 227 Cal. Rptr. 806 .

(n26)Footnote 26. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91, 227 Cal. Rptr. 806 .

(n27)Footnote 27. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91, 227 Cal. Rptr. 806 .

(n28)Footnote 28. Code Civ. Proc. § 1141.19.5; see § 4.02[3][a].

(n29)Footnote 29. Richards v. Superior Court (1978) 86 Cal. App. 3d 265, 150 Cal. Rptr. 77 .

(n30)Footnote 30. Richards v. Superior Court (1978) 86 Cal. App. 3d 265, 272, 150 Cal. Rptr. 77 .

(n31)Footnote 31. Richards v. Superior Court (1978) 86 Cal. App. 3d 265, 272, 150 Cal. Rptr. 77 .

(n32)Footnote 32. See Martin v. Superior Court (1980) 110 Cal. App. 3d 391, 395, 167 Cal. Rptr. 811 .
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(n33)Footnote 33. See GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 750, 754, 198 Cal. Rptr. 892 ;
Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 317-318, 187 Cal. Rptr. 4 . For discussions of GT, Inc., and
Moskowitz, see § 20.71.

(n34)Footnote 34. See Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91, 227 Cal. Rptr. 806 . For a
discussion of Rawnsley, see [b], above.

(n35)Footnote 35. See Richards v. Superior Court (1978) 86 Cal. App. 3d 265, 272, 150 Cal. Rptr. 77 .

(n36)Footnote 36. Gov. Code § 825(b).

(n37)Footnote 37. See Bus. & Prof. Code §§ 17500, 17536.

(n38)Footnote 38. People v. Superior Court (1973) 35 Cal. App. 3d 710, 714, 111 Cal. Rptr. 14 .

(n39)Footnote 39. People v. Superior Court (1973) 35 Cal. App. 3d 710, 712-713, 111 Cal. Rptr. 14 .

(n40)Footnote 40. Spoon v. Superior Court (1982) 130 Cal. App. 3d 735, 746, 182 Cal. Rptr. 44 . See Cal. Rules
of Ct., Rule 3.768(c) (party seeking to obtain discovery of unnamed class members by means of interrogatories must
obtain court order).

(n41)Footnote 41. Spoon v. Superior Court (1982) 130 Cal. App. 3d 735, 746, 182 Cal. Rptr. 44 .

(n42)Footnote 42. Spoon v. Superior Court (1982) 130 Cal. App. 3d 735, 182 Cal. Rptr. 44 .

(n43)Footnote 43. Spoon v. Superior Court (1982) 130 Cal. App. 3d 735, 740-741, 182 Cal. Rptr. 44 .

(n44)Footnote 44. Spoon v. Superior Court (1982) 130 Cal. App. 3d 735, 742, 182 Cal. Rptr. 44 .

(n45)Footnote 45. Spoon v. Superior Court (1982) 130 Cal. App. 3d 735, 742, 182 Cal. Rptr. 44 .

(n46)Footnote 46. Danzig v. Superior Court (1978) 87 Cal. App. 3d 604, 613, 151 Cal. Rptr. 185 .

(n47)Footnote 47. Spoon v. Superior Court (1982) 130 Cal. App. 3d 735, 743-744, 182 Cal. Rptr. 44 .
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§ 20.74 Scope of Discovery Relating to Settlement

Under the principles announced in Tech-Bilt, Inc. v. Woodward-Clyde & Associates, n1 a joint tortfeasor or co-obligor
on a contract debt may be able to discover the financial assets of a settling defendant in order to prove a settlement is in
bad faith.n2 This is because the intent and policies underlying Code of Civil Procedure Section 877.6 (procedure for
determining if settlement entered into in good faith) require that a number of factors be taken into account in
determining whether a settlement has been entered into in good faith, including the financial conditions and insurance
policy limits of settling defendants.n3 To the extent that discovery of this information is allowable, Tech-Bilt explicitly
disapproves of Dompeling v. Superior Court n4 and its progeny.n5 Dompeling held that a joint tortfeasor could not
discover the financial assets of a settling defendant to prove a settlement was in bad faith simply because it was
proportionately low compared to the settling defendant's true liability.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureSettlementsGeneral OverviewTortsProcedureMultiple DefendantsGeneral
OverviewTortsProcedureSettlementsGeneral OverviewTortsProcedureSettlementsMultipartiesGeneral
OverviewTortsProcedureSettlementsMultipartiesPartial Settlements

FOOTNOTES:
(n1)Footnote 1. Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal. 3d 488, 213 Cal. Rptr. 256, 698 P.2d
159 .

(n2)Footnote 2. See Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal. 3d 488, 499, 213 Cal. Rptr.
256, 698 P.2d 159 . See also Code Civ. Proc. § 877.6 (under 1987 statutory amendment, provisions of Code Civ. Proc.
§ 877.6 apply to co-obligors on contract debts as well as to joint tortfeasors).

(n3)Footnote 3. Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal. 3d 488, 499, 213 Cal. Rptr. 256,
698 P.2d 159 .

(n4)Footnote 4. Dompeling v. Superior Court (1981) 117 Cal. App. 3d 798, 173 Cal. Rptr. 38 .

(n5)Footnote 5. Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal. 3d 488, 499-500, n. 7, 213 Cal.
Rptr. 256, 698 P.2d 159 .
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(n6)Footnote 6. Dompeling v. Superior Court (1981) 117 Cal. App. 3d 798, 809, 173 Cal. Rptr. 38 (noting that
the settlement was not grossly disproportionate on its face, and that discovery was not sought to establish a corrupt
agreement between the settling defendant and plaintiff, but not deciding whether discovery would be permissible even if
the settlement was facially grossly disproportionate or discovery was sought to establish a corrupt agreement).
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§ 20.80 Privilege, Work Product Rule, and Privacy Rights as Limitations on Scope of Discovery

Privilege operates as a limitation on the scope of discovery because, unless otherwise limited by court order and subject
to the relevancy limitations of Code of Civil Procedure Section 2017.010, any party may obtain discovery of any matter
not privileged, if the matter is admissible in evidence or appears reasonably calculated to lead to the discovery of
admissible evidence.n1 The term ''not privileged'' as used in Code of Civil Procedure Section 2017.010 refers to
''privileges'' as that term is used in the law of evidence.n2 For a discussion of the scope of discovery of privileged
matter, see Chapters 21- 27, 29, 31, and 32.

Similarly, the work product of an attorney is discoverable only to the degree provided in Code of Civil Procedure
Section 2018.010 et seq.n3 For a discussion of the scope of discovery of work product, see Chapter 28.

The scope of discovery also may be limited under appropriate circumstances by the right to privacy, as provided for in
Article I, Section 1, of the California Constitution, or the right to associational privacy.n4 For a discussion of the right to
privacy, see Chapter 30.

Finally, under the Uniform Trade Secrets Act (Civil Code Section 3426 et seq.), a court must preserve the secrecy of a
trade secret by reasonable means.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductGeneral
OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductScopeConstitutional LawBill of RightsFundamental
FreedomsGeneral OverviewTrade Secrets LawCivil ActionsDiscovery

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2017.010.

(n2)Footnote 2. Sierra Vista Hospital v. Superior Court (1967) 248 Cal. App. 2d 359, 364, 56 Cal. Rptr. 387
(decided under prior law).

(n3)Footnote 3. See Code Civ. Proc. § 2018.010 et seq.

(n4)Footnote 4. See U.S. Const., Amend. I; Cal. Const., Art. I, §§ 1, 3.
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(n5)Footnote 5. Civ. Code § 3426.5; see § 20.83.
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§ 20.81 Showing of Good Cause as Limitation on Scope of Discovery

[1] Generally

A showing of good cause may be required in order to obtain discovery, for example, concerning a plaintiff's sexual
conduct in an action for sexual harassment, sexual assault, or sexual battery.n1 Although it is not a limitation on
discovery, good cause is also required in some sections of the Civil Discovery Act to obtain certain orders. For example,
good cause is required to modify certain discovery procedures, such as establishing the sequence and timing for
discovery,n2 or shortening or extending the time to initiate or respond to a discovery method.n3 Another example of
when good cause is required to be shown is when a protective order is being sought in response to a discovery
request.n4

[2] Good Cause Required to Obtain Discovery of Plaintiff's Sexual Conduct in Specified Actions

In any civil action alleging conduct that constitutes sexual harassment, sexual assault, or sexual battery, any party
seeking discovery concerning the plaintiff's sexual conduct with individuals other than the alleged perpetrator is
required to establish specific facts showing good cause for that discovery, and that the matter sought to be disclosed is
relevant to the subject matter of the action and reasonably calculated to lead to the discovery of admissible evidence.n5
There is a very strong parallel between this language and the constitutional demands of the right of privacy.n6 For
discussion of the right to privacy and Code of Civil Procedure Section 2017.220, see Chapter 30.

A showing of good cause depends on some specific factual evidence. Thus, in a negligence action alleging damages for
physical and psychological injuries allegedly sustained as a result of sexual abuse in foster homes, the defendants failed
to show good cause when the only factual support offered was a declaration by their counsel. The declaration, which
was not specific, presented only unjustified conclusions about why discovery was necessary, and did not demonstrate
that counsel had any psychological training or qualification that would lay the foundation for him to demonstrate any
nexus between other sexual conduct and the nature of the damages claimed.n7

[3] Good Cause Not Required to Issue Deposition Subpoena

Code of Civil Procedure Section 1985 provides that a copy of an affidavit must be served with a subpoena duces tecum
issued before trial requiring a person's attendance at trial and showing good cause for the production of the matters and
things described in the subpoena.n8 However, a deposition subpoena requiring a person's attendance at a deposition for
testimony, production, or both may be issued without an accompanying affidavit showing good cause.n9 For further
discussion of deposition subpoenas, see Chapter 53.
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For related research and practice materials, see the following legal topics:
TortsDamagesCompensatory DamagesPain & SufferingEmotional & Mental DistressGeneral
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DistressEvidenceTortsNegligenceCausationGeneral OverviewTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2017.220. See discussion in [2], below.

(n2)Footnote 2. See Code Civ. Proc. § 2019.020(b); see discussion in Ch. 41.

(n3)Footnote 3. See, e.g., Code Civ. Proc. §§ 2025.210 (leave to serve notice of oral deposition early), 2025.270(c)
(leave to shorten or extend time to schedule oral deposition), 2030.020(d) (leave to propound interrogatories early); see
discussions in Chs. 51 and 60.

(n4)Footnote 4. See, e.g., Code Civ. Proc. §§ 2025.420 (protective order for oral deposition), 2030.090 (protective
order for interrogatories); see discussions in Chs. 51 and 60.

(n5)Footnote 5. Code Civ. Proc. § 2017.220(a). See Vinson v. Superior Court (1987) 43 Cal. 3d 833, 843-844,
239 Cal. Rptr. 292, 740 P.2d 404 (applying former Code Civ. Proc. § 2036.1, predecessor to Code Civ. Proc. §
2017.220, and denying discovery); Knoettgen v. Superior Court (1990) 224 Cal. App. 3d 11, 13, 273 Cal. Rptr. 636
(same showing is required for discovery of prior nonconsensual sexual assaults on plaintiff); see also Mitchell v.
Hutchings (C.D. Utah 1987) 116 F.R.D. 481, 484 (evidence of sexual conduct remote in time and place to plaintiff's
working environment was irrelevant and not discoverable in sexual harassment case).

(n6)Footnote 6. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 568, 253 Cal. Rptr. 731 .

(n7)Footnote 7. Barrenda L. v. Superior Court (1998) 65 Cal. App. 4th 794, 802-803, 76 Cal. Rptr. 2d 727 .

(n8)Footnote 8. See Code Civ. Proc. § 1985(b).

(n9)Footnote 9. See Code Civ. Proc. § 2020.210, 2020.410(c).
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§ 20.82 Protective Order to Limit Scope of Discovery

[1] Generally

Under Code of Civil Procedure Section 2017.020(a), the court will limit the scope of discovery if it determines that the
burden, expense, or intrusiveness of that discovery clearly outweighs the likelihood that the information sought will lead
to the discovery of admissible evidence.n1 The court may make this determination pursuant to a motion for protective
order by a party or other affected person.n2 The motion must be accompanied by a declaration stating facts showing a
good-faith attempt at an informal resolution of each issue presented by the motion.n3 For a form of notice of motion,
supporting declaration, and order under Code of Civil Procedure Section 2017.020(a), see § 20.93.

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless the court finds that the
one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n4

As the Supreme Court was careful to point out in Greyhound Corp. v. Superior Court, n5 a trial court, in considering
requests for discovery, has the discretion to weigh the relative importance of the information sought against the hardship
that its production might entail.n6 This discretion has been deemed so important as a counterbalance to the broad
standard of discovery relevance as to require being written into law and not left to implication. Accordingly, Code of
Civil Procedure Section 2017.020 seeks to identify the factors that might influence a trial judge to restrict discovery in a
particular case and flags that discretion by stating it in the same statute that creates the broad subject-matter criterion for
measuring discovery relevance.

For a discussion of and forms for use in obtaining a protective order under Code of Civil Procedure Section 2019.030 to
restrict the frequency or extent of use of the discovery methods authorized under the California Civil Discovery Act, see
Chapter 41.

For a discussion of and forms for use in obtaining protective orders in conjunction with specific discovery methods, see
Chapters 50- 64.

[2] Nonlitigation Purposes

A court may issue a protective order regarding the dissemination, publication, or use of discovered information for any
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purpose other than the litigation at hand.n7 Specifically, the trial court may permit the dissemination of confidential
information to other counsel in other litigation under certain circumstances. In one case, for example, the trial court was
within its discretion in issuing a protective order providing that certain discovery produced by defendants (1) may be
designated by defendants as confidential or a trade secret, (2) may be used by the plaintiff solely for purposes of the
present litigation, and (3) may be disclosed by plaintiff's counsel to counsel in other pending, similar litigation if
plaintiff's counsel notifies defense counsel.n8 Conversely, a protective order may prohibit the dissemination of
discovered information.n9 Such a prohibitive order is not violative of the litigant's First Amendment right if it is entered
on a showing of good cause, is limited to the context of pretrial discovery, and does not restrict the dissemination of the
information if that information is gained from other sources.n10

In Seattle Times Co. v. Rhinehart, n11 a religious leader and his group brought a defamation action against a newspaper.
To prepare against allegations that articles it printed had resulted in diminished donations and membership, the
newspaper sought discovery of donor and membership lists and amounts of donations. The trial court granted a motion
to compel such discovery. However, after the newspaper declared its intent to continue publishing articles about the
religious group, including information gained through discovery, the group sought a protective order, describing
incidents of harassment and declaring that public release of the information would adversely affect its income and its
membership, and would subject its members to further harassment and reprisals. Based on this showing of good cause,
the trial court issued a protective order covering discovered matter pertaining to the identity of the group's members and
donors and its financial affairs. The order prohibited the newspaper from publishing, disseminating, or using the
covered matter in any way except as necessary to prepare for and to try the case. It expressly did not cover any
information gained by means other than discovery.

The United States Supreme Court affirmed the protective order. Its holding was based on a two-prong analysis of the
protective order: (1) whether it restrained First Amendment rights more than necessary; and (2) whether it furthered a
significant governmental interest other than the suppression of expression. The Court's conclusion that First Amendment
rights were not restrained more than necessary was based on three factors: (1) there is no First Amendment right of
access to information that is made available under state law only for purposes of litigation; (2) restraint on discovered,
but not yet admitted, information does not restrict a traditionally public source of information, in view of the private
nature of pretrial discovery proceedings; and (3) the protective order is not a classic type of prior restraint, and does not
require strict scrutiny, because it does not prevent dissemination of the same information gained through methods other
than discovery.n12

In its determination that the protective order furthered a significant governmental interest other than the suppression of
expression, the Court noted that the order was properly issued pursuant to a rule modeled on Federal Rules of Civil
Procedure, Rule 26(c). That rule is part of a general scheme permitting liberal discovery, in which there is a significant
potential for abuse that implicates privacy interests of litigants and third parties. Thus, the prevention of that abuse in
connection with compulsory disclosure of information is sufficient to justify the rule, even though it gives the trial court
broad discretion in fashioning protective orders.n13

Although Seattle Times involved Washington discovery rules modeled after the Federal Rules of Civil Procedure, it
appears to have relevance to discovery under the California rules. The Civil Discovery Act is modeled in part after the
Federal Rules of Civil Procedure, and to the extent it deviates from the federal rules, it generally is less restrictive.n14
Indeed, a protective order pertaining to the inspection of documents, tangible things, land, or other property of a party
has a good cause requirement substantially similar to that required under Federal Rules of Civil Procedure, Rule
26(c).n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryProtective OrdersLegal EthicsSanctionsGeneral OverviewTrade Secrets LawCivil
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ActionsDiscoveryTrade Secrets LawCivil ActionsIn Camera InspectionsTrade Secrets LawCivil ActionsProtection
Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.020(a).

(n2)Footnote 2. Code Civ. Proc. § 2017.020(a). For discussion of protective orders to restrict use of discovery
methods, see § 41.10.

(n3)Footnote 3. Code Civ. Proc. § 2017.020(a).

(n4)Footnote 4. Code Civ. Proc. § 2017.020(b). For a discussion of sanctions generally, see Ch. 42.

(n5)Footnote 5. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 15 Cal. Rptr. 90, 364 P.2d 266 .

(n6)Footnote 6. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 383-384, 15 Cal. Rptr. 90, 364 P.2d
266 .

(n7)Footnote 7. Raymond Handling Concepts Corp. v. Superior Court (1995) 39 Cal. App. 4th 584, 587-588 .

(n8)Footnote 8. Raymond Handling Concepts Corp. v. Superior Court (1995) 39 Cal. App. 4th 584, 588-590, 45
Cal. Rptr. 2d 885 .

(n9)Footnote 9. See Seattle Times Co. v. Rhinehart (1984) 467 U.S. 20, 32-34, 104 S. Ct. 2199, 81 L. Ed. 2d 17 ;
Coalition Against Police Abuse v. Superior Court (1985) 170 Cal. App. 3d 888, 896-906 ; see generally Raymond
Handling Concepts Corp. v. Superior Court (1995) 39 Cal. App. 4th 584, 587-588 (trial court may protect discoverable
material from undue exposure through protective orders, the issuance and formulation of which are largely at trial
court's discretion).

(n10)Footnote 10. Seattle Times Co. v. Rhinehart (1984) 467 U.S. 20, 37, 104 S. Ct. 2199, 81 L. Ed. 2d 17 .

(n11)Footnote 11. Seattle Times Co. v. Rhinehart (1984) 467 U.S. 20, 104 S. Ct. 2199, 81 L. Ed. 2d 17 .

(n12)Footnote 12. Seattle Times Co. v. Rhinehart (1984) 467 U.S. 20, 32-34, 104 S. Ct. 2199, 81 L. Ed. 2d 17 .

(n13)Footnote 13. Seattle Times Co. v. Rhinehart (1984) 467 U.S. 20, 34-36, 104 S. Ct. 2199, 81 L. Ed. 2d 17 .

(n14)Footnote 14. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 375, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law).

(n15)Footnote 15. See Code Civ. Proc. § 2031.060. For discussion of inspection demands, see Ch. 61.
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§ 20.83 Action Alleging Misappropriation of Trade Secret

In any action alleging the misappropriation of a trade secret under the Uniform Trade Secrets Act (Civil Code Sections
3426-3426.10), before commencing discovery relating to the trade secret, the party alleging the misappropriation must
identify the trade secret with reasonable particularity, subject to any orders that may be appropriate under Civil Code
Section 3426.5.n1Civil Code Section 3426.5 provides that in an action under the Uniform Trade Secrets Act, a court
shall preserve the secrecy of an alleged trade secret by reasonable means.n2 These reasonable means may include,
among other things, granting protective orders in connection with discovery proceedings.n3

Code of Civil Procedure Section 2019.210 may not apply to misappropriation of a trade secret occurring before January
1, 1985, because the Uniform Trade Secrets Act itself does not apply to misappropriation occurring before that date.n4
If a continuing misappropriation, otherwise covered by the Uniform Trade Secrets Act, began before January 1, 1985,
the Act does not apply to the part of the misappropriation occurring before January 1, 1985.n5 However, the Uniform
Trade Secrets Act does apply to the part of the misappropriation occurring on or after January 1, 1985, unless the
appropriation was not a misappropriation under the law in effect before the operative date of the Act, which is January
1, 1985.n6

For a discussion of the evidentiary privilege to protect a trade secret, see Chapter 32.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewTrade Secrets LawCivil ActionsDiscoveryTrade Secrets LawCivil
ActionsProtection OrdersTrade Secrets LawMisappropriation ActionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2019.210.

(n2)Footnote 2. Civ. Code § 3426.5.

(n3)Footnote 3. See Civ. Code § 3426.5; Raymond Handling Concepts Corp. v. Superior Court (1995) 39 Cal.
App. 4th 584, 588-590, 45 Cal. Rptr. 2d 885 (trial court did not abuse its discretion in issuing protective order providing
that certain discovery produced by defendants (1) may be designated by defendants as confidential or trade secret, (2)
may be used by plaintiff solely for purpose of present litigation, and (3) may be disclosed by plaintiff's counsel to
counsel in other pending, similar litigation if plaintiff's counsel notifies defense counsel).
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(n4)Footnote 4. See Civ. Code § 3426.10.

(n5)Footnote 5. Civ. Code § 3426.10.

(n6)Footnote 6. See Civ. Code § 3426.10.
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§ 20.84 Applicability of Procedures to Seal Court Records

California Rules of Court, Rules 2.550-2.551 set out the procedure by which a trial court may order court records
sealed. The standards applied in the procedure are in conformity with those articulated in NBC Subsidiary (KNBC-TV)
Inc. v. Superior Court (1999) 20 Cal. 4th 1178, 86 Cal. Rptr. 2d 778, 980 P.2d 337 .n1 In NBC Subsidiary, the Supreme
Court held that there is a statutory and constitutional right of public access to court sessions and records: they may be
closed or sealed only when a court makes specified findings concerning the existence of an overriding interest in
confidentiality that outweighes the public interest in access.n2 Examples of overriding interests that may support sealing
document, transcript, or other record include various statutory privileges, privacy interests, trade secrets, and the
enforcement of a contractual provision for nondisclosure.n3

This procedure for sealing records does not, however, apply to discovery motions and records filed or lodged in
connection with discovery motions or proceedings. It applies to discovery materials only when they are used at trial or
submitted as a basis for the adjudication of matters other than discovery motions or proceedings.n4 Thus, the presumed
right of pubic access discussed in NBC Subsidiary and the sealed records rulesn5 does not apply to discovery materials
designated confidential under a protective order and later filed with the court and not used at trial or submitted as a basis
for adjudication.n6

The procedures under the Discovery Act for obtaining protective orders remain the chief means of protecting against
public disclosure of sensitive or confidential materials during pretrial discovery.

For complete discussion and forms relating to the procedure under for sealing records, see California Forms of
Pleading and Practice, Ch. 551, Trial (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMotions to CompelCivil ProcedureDiscoveryProtective
OrdersEvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeScopeTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. See Advisory Committee Comment to Cal. Rules of Ct., Rule § 2.550.

(n2)Footnote 2. See NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal. 4th 1178, 1212,
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1217-1218, 86 Cal. Rptr. 2d 778, 980 P.2d 337 (based on the ''open court'' policy codified in Code Civ. Proc. § 124, and
the constitutional protections under the First Amendment, substantive courtroom proceedings in ordinary civil cases are
''presumptively open'' to the public).

(n3)Footnote 3. See Advisory Committee Comment to Cal. Rules of Ct., Rule § 2.550 (citing NBC Subsidiary
(KNBC-TV) Inc. v. Superior Court (1999) 20 Cal. 4th 1178, 1222 n. 46, 86 Cal. Rptr. 2d 778, 980 P.2d 337 ; see also §
20.80 (discussing privileges, work product, and privacy rights); cf. Huffy Corp. v. Superior Court (2003) 112 Cal. App.
4th 97, 105-110, 4 Cal. Rptr. 3d 823 (documents in insurance coverage dispute--including settlement agreement with
confidentiality clause containing exception for court-ordered disclosure; papers revealing sources of payments to settle
claims; documents containing admissions that defendant may have violated pollution laws; papers revealing identity of
witnesses to possible violations of laws; and documents disclosing identity of other entities that may have violated
laws--could not remain sealed, absent Rule 2.550 showing of prejudice to an overriding interest).

(n4)Footnote 4. Cal. Rules of Ct., Rule § 2.550(a)(3); see Advisory Committee Comment to Cal. Rules of Ct., Rule
§ 2.550; see also H.B. Fuller Co. v. Doe (2007) 151 Cal. App. 4th 879, 893-895, 60 Cal. Rptr. 3d 501 (discovery
exception was inapplicable because discovery sought was not ancillary to other California proceedings and right to
speak anonymously was substantial First Amendment interest).

(n5)Footnote 5. Cal. Rules of Ct., Rules 2.550-2.551.

(n6)Footnote 6. Mercury Interactive Corp. v. Klein (2007) 158 Cal. App. 4th 60, 103-108, 2007 Cal. App. LEXIS
2059 (stressing that ''the issue we decide here is a rather narrow one'' and acknowledging that ''there may exist instances
in which an attachment to a complaint to which a demurrer is interposed may constitute a document submitted as a basis
for adjudication and thereby fall within the presumption of public access'' (e.g.,''a challenged complaint in which a
contract is attached and in which the demurrer concerns the viability of the contract''); remanding case to allow
defendants to challenge plaintiff's confidentiality designations by following procedures in stipulated protective order.)
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[Reserved]
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§ 20.90 Letter of Request and Authorization for Release of Patient's Records Prior to Filing of Action

[1] Form

To:___________________[Name and address]

Subject:___________________[Name of patient]

The undersigned attorney(s) at law represent(s)___________________[name of patient], hereinafter referred to as
patient. [State such other details as will help the custodian locate the records.]

Request is hereby made pursuant to written authorization, below, signed
by___________________[name],___________________[specify capacity of signing party, e.g., the patient], and the
enclosed provisions of Evidence Code Section 1158, that you promptly make all of the patient's records under your
custody or control available for inspection and copying by the attorney(s) named above [or his/her/their representative],
within five days after presentation of this authorization. Please advise promptly when and where this will be done.

[If requesting that copy of records be sent to attorney, add:]

In lieu of the above, you may, and we request that you do, forward a complete copy of the medical records of the patient
to___________________[me or us], together with your billing therefor, within five days after presentation of this
authorization.

___________________ [signature(s)]

Attorney(s) at law

Authorization

The undersigned authorizes that the above-named patient's records be furnished to the above-named attorney(s) at law
pursuant to the foregoing request.
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Dated: ___________________.

___________________ [signature(s)]

[Enclose copy of Evidence Code Section 1158.]

[2] Comments

[a] Use of Form

The foregoing form of letter is for use by an attorney to request to inspect or copy a patient's records before filing an
action or before the appearance of a defendant in an action.n1 The letter must be accompanied by a written
authorization for the request, signed by an adult patient, by the guardian or conservator of his or her estate, by a parent
or guardian of a minor patient, or by the personal representative or an heir of a deceased patient.n2 The letter should be
directed to the licensed hospital or to the statutorily specified licensed medical provider having custody or control of the
requested records.n3

For discussion of the scope of discovery under Evidence Code Section 1158, see § 20.58.

[b] Copies and Distribution of Form

The original should be signed by the attorney and presented to the medical provider or hospital holding the patient's
records. One copy should be made and retained, including an attached proof of presentation by mail or personal service.
One copy should be made and retained as an office copy.

[c] Method of Presentation and Proof

Evidence Code Section 1158 uses the word ''presents'' in connection with the written authorization.n4 Ordinarily, a
mailed request will be accepted by the medical provider or hospital to which it is directed. However, if results are not
promptly obtained, it may be necessary, to prove presentment and to lay a foundation to compel production, that the
request and authorization be personally served. Evidence Code Section 1158 sets forth an enforcement procedure if the
medical provider or hospital requested fails to make the records available within five days after the presentation of the
written authorization.n5

Presentation of the authorization by the requesting attorney's representative when that representative is a professional
photocopier employed by the requesting attorney, or anyone identified in Business and Professions Code Section 22451,
is sufficient proof that the agent is the attorney's representative.n6

[d] Who May Make Copies of the Records

No copying may be performed by any medical provider or employer enumerated in Evidence Code Section 1158, or by
an agent thereof, when the requesting attorney has employed a professional photocopier or anyone identified in
Business and Professions Code Section 22451 as his or her representative to obtain or review the records on his or her
behalf.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawConservators & GuardiansConservatorsGeneral OverviewEstate, Gift & Trust
LawProbateGeneral OverviewFamily LawGuardiansGeneral OverviewHealthcare LawBusiness Administration &
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OrganizationGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 1158.

(n2)Footnote 2. See Evid. Code § 1158.

(n3)Footnote 3. See Evid. Code § 1158.

(n4)Footnote 4. See Evid. Code § 1158.

(n5)Footnote 5. See Evid. Code § 1158.

(n6)Footnote 6. Evid. Code § 1158.

(n7)Footnote 7. Evid. Code § 1158.
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§ 20.91 Proceedings to Compel Production of Patient's Records

[1] Petition and Declaration for Order to Show Cause Why Patient's Records Should Not Be Produced

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) of patient(s) ],
Petitioner(s),
vs.
______________________ [name(s) of custodian(s)

of records ], Respondent(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
PETITION AND DECLARATION FOR ORDER
TO SHOW CAUSE WHY PATIENT'S RECORDS
SHOULD NOT BE PRODUCED
Evid. Code § 1158
Date:____________________
Time:_____
Dept.:_________________
Location:_________________
Judge:_________________
Date Action Filed:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am the petitioner herein.

2. 2.The nature of this proceeding is to enforce my attorney's right to inspect and/or copy patient records pursuant
to Evidence Code Section 1158.

3. 3.Respondent___________________[name ] has in his/her/its custody and control records of myself as a patient.
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4. 4.On___________________[date ],___________________[name of petitioner's attorney ], an attorney-at-law,
duly licensed to practice in all the courts of the State of California, presented a written authorization signed by me to
Respondent, requesting him/her/it to make all of my records under the custody and control of Respondent available to
my attorney, or his/her representative, for inspection and copying promptly on the presentation of my written
authorization. A copy of this authorization with a proof of service is attached hereto as Attachment One and made a part
hereof by reference.

5. 5.Respondent has failed to make these records available, during business hours, for five full days after
presentation of my written authorization to do so.

6. 6.I have incurred reasonable expenses, including an obligation for attorney's fees to___________________[name
of petitioner's attorney ], attorney(s)-at-law, in this proceeding to enforce the provisions of Evidence Code Section 1158,
in the amount of $ ____________________

[If action has not yet been filed, add the following:

7. 7.I intend to file an action___________________[specify nature of action, e.g., for damages]
in___________________[title of court ] for___________________[specify damages, e.g., injuries received by me in an
automobile collision that occurred in___________________(county ), California, on___________________(date ). The
above-described records were made while I was a patient suffering from injuries incurred in that collision.]

WHEREFORE, I request that an order to show cause be issued out of the above-entitled court compelling Respondent
to show cause why he/she/it should not be ordered to:

1. Produce all records within his/her/its/ custody and control of myself as a patient for inspection and
copying by

___________________ [name ], my attorney, or his/her representative;

2. Pay reasonable expenses, including attorney's fees, incurred in this proceeding;

3. Provide all other relief deemed proper by the court.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

[i] Use of Form

This form of petition and declaration is for use by a patient to enforce his or her right under Evidence Code Section
1158 to allow an attorney (or the attorney's representative), on proper authorization by the patient, to inspect or copy
any records of the patient that are in the custody and control of a licensed hospital or other statutorily specified medical
provider.n1

For discussion of the scope of discovery under Evidence Code Section 1158, see § 20.58.

For a form of request to inspect or copy patient records, which may be attached to this form as an exhibit, see § 20.90.
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[ii] Procedure

Evidence Code Section 1158 provides that failure to make medical records of a patient available during business hours
within five days after the presentation of the written authorization may subject the medical provider having custody or
control of the records to liability for all reasonable expenses, including attorney's fees, incurred in any proceeding to
enforce the provisions of Evidence Code Section 1158.n2 Although Evidence Code Section 1158 sets forth no
guidelines for the kind of procedures to be instituted, Code of Civil Procedure Section 1985.7 provides that when a
medical provider fails to comply with Evidence Code Section 1158, the demanding party may apply to the court for an
order to show cause why the records should not be produced.n3

The written authorization is usually made before the filing of any action or before the appearance of a defendant in an
action, and there may not be a court with clear jurisdiction.n4n5 It is suggested that a proceeding for an order to show
cause be commenced in the court that would have jurisdiction if the action were instituted, or in the court in which the
action is pending if the defendant has not appeared.

It is further suggested that until the procedure is established, the order to show cause be served personally on the
respondent, and that proof of service be filed at or before the hearing date.n5

[iii] Copies and Distribution of Form

The original of the petition and declaration, and any supporting papers, should be filed with the court. One duplicate
original of all of the foregoing should be personally served on respondent, along with the order to show cause.n6 One
copy should be retained as an office copy.

[c] References

For a discussion of orders to show cause, assembly of papers, preparation of copies and distribution, methods of service,
and proof of service, see Chapter 8.

[2] Order to Show Cause Why Patient's Records Should Not Be Produced

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________[name(s) of patient(s) ],
Petitioner(s),
vs.
______________________ [name(s) of custodian(s)

of records ], Respondent(s).

)
)
)
)
)

NO.___________________
ORDER TO SHOW CAUSE WHY PATIENT'S RE-
CORDS SHOULD NOT BE PRODUCED
Evid. Code § 1158

__________________________________________________

To the above-named Respondent:

The [ex parte] petition of Petitioner___________________[name ] for an order that you show cause why Petitioner's
records of___________________[himself or herself] as a patient should not be produced in accordance with the
provisions of Evidence Code Section 1158 being before this court, and proof having been made to the satisfaction of the
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court,

IT IS ORDERED that you,___________________[name of respondent ], appear at the courtroom of
Department____________________[number ] of the above-entitled Court at___________________[the Courtroom or
state other location ], on___________________[date ], at___________________[time ], then and there to show cause,
if any you have, why you should not be compelled to promptly make available for inspection and copying
by___________________[name of petitioner's attorney ], attorney for Petitioner, or the attorney's representative, the
records of Petitioner as a patient under your custody or control.

YOU ARE FURTHER ORDERED to show cause at that time and place why you should not pay for all reasonable
expenses, including attorney's fees, incurred in this proceeding, as may be ordered by the court.

IT IS FURTHER ORDERED that the service of this Order to Show Cause and a copy of the declaration(s)
of___________________[name(s) of declarants ] be made on___________________[name of respondent ]

[EITHER, if usual time ]

at least 10 days before the date and time set for the hearing on this Order to Show Cause.

[OR, if time shortened ]

not later than___________________[special time ] before the date and time of hearing this Order to Show Cause, and
the time for service is hereby shortened to this period of time.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

[i] Use of Form

The foregoing form of order to show cause is for use when the court has granted a petition for an order to a licensed
hospital or other medical provider to show cause why it should not be compelled to produce patient records in
accordance with Evidence Code Section 1158.n7 See additional comments in [1][b], above.

Any order to show cause shall be served on the respondent in the same manner as a summons. It shall be returnable no
sooner than 20 days after issuance unless ordered otherwise pursuant to a showing of substantial hardship.n8 The court
shall impose monetary sanctions unless it finds that the person subject to sanction acted with substantial justification or
that other circumstances make the imposition of the sanction unjust.n9

For discussion of the scope of discovery under Evidence Code Section 1158, see § 20.58. For a form of request to
inspect or copy patient records, see § 20.90.

[ii] Copies and Distribution of Form

The original order to show cause should be signed and filed with the court, along with a proof of service. One certified
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copy should be personally served on respondent, together with a copy of the petition and supporting declaration.n10
One copy should be retained as an office copy.

[c] References

For a general discussion of orders to show cause, see Chapter 8.

[3] Order Compelling Production of Patient's Records

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) of patient(s) ],
Petitioner(s),
vs.
______________________ [name(s) of custodian(s)

of records ], Respondent(s).

)
)
)
)
)

NO.___________________
ORDER COMPELLING PRODUCTION OF PA-
TIENT'S RECORDS
Evid. Code § 1158

__________________________________________________

The petition of___________________[name ] for an order to compel Respondent___________________[name of
respondent ] to produce records for inspection and copying, and for an order imposing a monetary sanction against
Respondent and in favor of Petitioner, came on regularly to be heard this day. Petitioner appeared by
counsel___________________[name ]; Respondent appeared by counsel___________________[name ].

On proof made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED that Respondent___________________[name ] is hereby required, not later
than____________________days from the date of this order, to produce and make available
to___________________[name ], attorney for Petitioner or the attorney's representative, the records, under
Respondent's custody and control, of Petitioner as a patient.

It further appears to the court, and the court finds, that the failure of Respondent to produce the records for inspection
and copying was without substantial justification, and therefore,

IT IS FURTHER ORDERED that Respondent___________________[name ] pay to
Petitioner___________________[name ] the sum of $____________________as reasonable expenses, including
attorney's fees, incurred in this proceeding on or before___________________[date ].
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments
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[i] Use of Form

The foregoing form of order is for use when the court has granted a petition ordering a licensed hospital or other
medical provider to produce patient records in accordance with Evidence Code Section 1158.n11 See further discussion
in the Comments in [1][b], above.

For discussion of the scope of discovery under Evidence Code Section 1158, see § 20.58. For a form of request to
inspect or copy patient records, see § 20.90.

[ii] Copies and Distribution of Form

The original should be signed by the judge and filed with the court. If respondent is not represented by an attorney, one
copy should be personally served on respondent. If respondent is represented by an attorney, one copy should be served
on the attorney by mail. One copy, with a proof of service, should be retained as an office copy.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersGeneral OverviewCivil ProcedureRemediesCosts & Attorney FeesAttorney Expenses
& FeesReasonable FeesGovernmentsLocal GovernmentsLicensesHealthcare LawBusiness Administration &
OrganizationGeneral OverviewHealthcare LawBusiness Administration & OrganizationLicensesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 1158.

(n2)Footnote 2. Evid. Code § 1158.

(n3)Footnote 3. Code Civ. Proc. § 1985.7 (in addition to any other available remedy).

(n4)Footnote 4. See Evid. Code § 1158

(n5)Footnote 5. [Reserved]

(n6)Footnote 5. For a discussion of proof of service, see Chapter 8.

(n7)Footnote 6. See form of order to show cause in [2], below.

(n8)Footnote 7. See Evid. Code § 1158.

(n9)Footnote 8. Code Civ. Proc. § 1985.7.

(n10)Footnote 9. Code Civ. Proc. § 1985.7 (Evid. Code § 1158 provides that monetary sanctions are reasonable
expenses, including attorney's fees).

(n11)Footnote 10. See [1][a], above.

(n12)Footnote 11. See Evid. Code § 1158.
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§ 20.92 Proceedings to Permit Pretrial Discovery Relating to Punitive Damages

[1] Notice of Motion for Order to Permit Pretrial Discovery Relating to Punitive Damages

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO PERMIT PRETRIAL DISCOVERY OF
DEFENDANT'S PROFITS AND/OR FINANCIAL
CONDITION [AND REQUEST FOR HEARING;
POINTS AND AUTHORITIES; DECLARATION(S)
OF____________________(name(s))]
Civ. Code § 3295(c)
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To___________________[specify party, e.g., defendant]___________________(name ) and to his/her/its attorney of
record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)____________________of]
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this court, located at___________________[street address ],___________________[city ],
plaintiff___________________[name ] will, and hereby does, move the court for an order permitting discovery
into___________________[specify, e.g., defendant___________________(name )'s financial condition or the profits
that defendant___________________(name ) has gained by the wrongful course of conduct alleged in the complaint or
both ]. The motion will be made on the ground that this material is relevant to the subject matter of the action or will
lead to the discovery of admissible evidence, and that there is a substantial probability that plaintiff will prevail on
his/her punitive damages claim, pursuant to Civil Code Section 3294.

[Plaintiff requests that the court hear this motion because___________________(specify facts showing necessity for
hearing, e.g., the facts are complex, and thus better suited to oral presentation).]

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated:___________________

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion is for use by a plaintiff who has claimed punitive damages in an action in which
defendant's financial condition is not in issue, and who wishes to obtain pretrial discovery of defendant's financial
condition, profits gained as a result of the wrongful course of conduct alleged in the complaint, or both, in order to
assess defendant's ability to pay a punitive damages judgment.n1n2

If plaintiff desires a hearing, the optional paragraph in brackets may be used, because a hearing is available if the court
deems it necessary.n2

This motion should be supported by affidavits and/or declarations under penalty of perjury.n3

For a discussion of the scope of discovery under Civil Code Section 3295(c) into a party's financial condition or profits
in an action for punitive damages, see § 20.73[2].

[ii] Procedure for Obtaining Order

Civil Code Section 3295(c) does not specify whether the motion must be noticed.n4 However, the general rule is that
notice must be given whenever an order sought may affect the rights of the adverse party.n5 Therefore, it would appear
that the motion should be made on notice to defendant.

[iii] Copies and Distribution of Form

The original, with supporting papers and an original proof of service, should be filed with the court. One copy, with
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copies of supporting papers and a copy of the proof of service, should be served on each attorney of record for each
party to be served, or on a party if a party has no attorney of record. One copy should be retained as an office copy.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Order to Permit Pretrial Discovery Relating to Punitive Damages

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER TO
PERMIT PRETRIAL DISCOVERY OF DEFEND-
ANT'S PROFITS AND/OR FINANCIAL CONDI-
TION
Civ. Code § 3295(c)
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify, e.g., defendant)].

2. 2.This declaration is made in support of plaintiff's motion for an order permitting pretrial discovery
into___________________[specify, e.g., defendant___________________(name )'s financial condition or the profits
that defendant___________________(name ) has gained by the wrongful course of conduct alleged in the complaint or
both ].

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4. ___________________ [Set forth evidentiary bases for plaintiff's claim of a substantial probability of
prevailing on the punitive damages claim, in as many paragraphs as necessary, e.g., On___________________(date ),
plaintiff received answers to his/her first set of interrogatories to defendant___________________(name ), and
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on___________________(date ), plaintiff received responses to his/her second set of requests for admissions to
defendant___________________(name ). Answers to interrogatories 30-35 of that first set (attached hereto as Exhibit A
and made a part hereof), and responses to requests for admissions 10-25 of that second set (attached hereto as Exhibit B
and made a part hereof), show that there is a substantial probability that plaintiff will prevail on his/her punitive
damages claim].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

This form of declaration is for use by a plaintiff in an action in which punitive damages are claimed and in which
defendant's financial condition is not in issue, to support a notice of motion for an order permitting pretrial discovery of
defendant's financial condition, profits gained as a result of the wrongful course of conduct alleged in the complaint, or
both, in order to assess defendant's ability to pay a punitive damages judgment.n6

For a discussion of the scope of discovery under Civil Code Section 3295(c) into a party's financial condition or profits
in an action for punitive damages, see § 20.73[2].

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Permit Pretrial Discovery Relating to Punitive Damages

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO PERMIT PRE-
TRIAL DISCOVERY OF DEFENDANT'S PROFITS
AND/OR FINANCIAL CONDITION
Civ. Code § 3295(c)
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

[EITHER ]
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The motion of plaintiff___________________[name ] for an order permitting discovery
into___________________[defendant___________________(name )'s financial condition or the profits which
defendant___________________(name ) has gained by the wrongful course of conduct alleged in the complaint or both
] came on regularly for hearing by this court on___________________[date ]. Plaintiff appeared by
counsel___________________[name ]; defendant appeared by counsel___________________[name ].

[OR ]

The motion of plaintiff___________________[name ] for an order permitting pretrial discovery
into___________________[defendant___________________(name )'s financial condition or the profits that
defendant___________________(name ) has gained by the wrongful course of conduct alleged in the complaint or both
] was filed with this court on___________________[date ], with supporting declaration[s]
and___________________[specify party, e.g., defendant]___________________[name ] having presented opposing
declarations, and all having been duly considered, and the court deems that a hearing is not necessary.

[CONTINUE ]

On proof made to the satisfaction of the court, and the court finding that plaintiff has established that there is a
substantial probability that he/she/it will prevail on the claim for punitive damages pursuant to Code of Civil Procedure
Section 3294,

IT IS ORDERED that plaintiff___________________[name ] may conduct discovery into___________________[the
financial assets of defendant___________________(name ) and/or the profits gained by
defendant___________________(name ), by virtue of defendant's wrongful course of conduct as alleged in the
complaint]. This discovery may be by way of any discovery method authorized in Code of Civil Procedure Section
2019.010.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use by a plaintiff in an action in which punitive damages are claimed and in which defendant's
financial condition is not in issue, to obtain pretrial discovery of defendant's financial condition, profits gained as a
result of the wrongful course of conduct alleged in the complaint, or both, in order to assess defendant's ability to pay a
punitive damages judgment.n7

If a hearing has been requested and granted, the first optional paragraph should be used. If no hearing has been
requested, the second optional paragraph should be used.

[c] References

For a general discussion and form of order, see Chapter 8.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsAdmissionsResponsesCivil ProcedureRemediesDamagesPunitive
DamagesTortsDamagesPunitive DamagesAward CalculationsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Civ. Code § 3295(c); see also Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91-92, 227
Cal. Rptr. 806 (Civ. Code § 3295 not available to plaintiff when action is one in which financial information sought to
be discovered goes to heart of cause of action, even if punitive damages claimed).

(n2)Footnote 2. [Reserved]

(n3)Footnote 2. See Civ. Code § 3295(c).

(n4)Footnote 3. See Civ. Code § 3295(c); Code Civ. Proc. § 2015.5; see also Jabro v. Superior Court (2002) 95
Cal. App. 4th 754, 755, 115 Cal. Rptr. 2d 843 (before trial court may enter order allowing discovery of financial
condition information under Civ. Code § 3295(c), it must weigh evidence presented by both sides, and make a finding
that it is very likely plaintiff will prevail on its claim for punitive damages).

(n5)Footnote 4. See Civ. Code § 3295(c).

(n6)Footnote 5. McDonald v. Severy (1936) 6 Cal. 2d 629, 631, 59 P.2d 98 ; Caledonian Ins. Co. v. Superior
Court (1956) 140 Cal. App. 2d 458, 461, 295 P.2d 49 .

(n7)Footnote 6. See Civ. Code § 3295(c); see also Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91-92,
227 Cal. Rptr. 806 (Civ. Code § 3295 not available to plaintiff when action is one in which financial information sought
to be discovered goes to heart of cause of action, even if punitive damages claimed).

(n8)Footnote 7. See Civ. Code § 3295(c); see also Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91-92,
227 Cal. Rptr. 806 (Civ. Code § 3295 not available to plaintiff when action is one in which financial information sought
to be discovered goes to heart of cause of action, even if punitive damages claimed).
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§ 20.93 Proceedings for Protective Order to Limit Scope of Discovery

[1] Notice of Motion for Order to Limit Scope of Discovery

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________[name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO LIMIT SCOPE OF DISCOVERY
[POINTS AND AUTHORITIES; DECLARA-
TION(S) OF____________________(name(s ) )]
Code Civ. Proc. § 2017.020
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To___________________[specify party, e.g., plaintiff]___________________[name ] and to his/her/its attorney of
record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)____________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant]___________________[name ] will move for a
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protective order to limit the scope of discovery, specifically, that___________________[specify order sought, e.g., the
deposition of defendant, which was to be taken on___________________(date ), at___________________(time ),
at___________________(place ), pursuant to notice served on___________________(date ), not be taken at all]. [Add
if monetary sanction sought: ___________________(Specify party, e.g., Defendant) will also move for an order to
impose a monetary sanction in the amount of $____________________ against___________________(name
),___________________(specify, e.g., attorney for plaintiff).] The motion for protective order will be made on the
ground that the___________________[burden and/or expense and/or intrusiveness] of that discovery clearly outweighs
the likelihood that the information sought will lead to the discovery of admissible evidence.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion is for use by any party or other affected person, to obtain a protective order to limit the
scope of discovery.n1 For a discussion of the bases for a protective order under Code of Civil Procedure Section
2017.020, see § 20.82.

If the moving party is requesting a monetary sanction under Code of Civil Procedure Sections 2017.020(b) and
2023.010 et seq., the optional sentence in brackets in the first paragraph should be used.

Usually this form will be combined with a form of motion for a protective order authorized under one of the specific
provisions of the Discovery Act governing a particular method of discovery.n2 For discussion of and forms for use
under specific methods of discovery, see Chapters 50- 64.

This form may also be combined with a form of motion for a protective order to restrict the frequency or extent of use
of a particular discovery method under Code of Civil Procedure Section 2019.030.n3n4 For a discussion and forms for
use in obtaining a protective order under Code of Civil Procedure Section 2019.030, see Chapter 41.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Order to Limit Scope of Discovery

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________
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__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER TO
LIMIT SCOPE OF DISCOVERY
Code Civ. Proc. § 2017.020
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify party or other
affected person, e.g., defendant) in the above-described action].

2. 2.This declaration is made in support of___________________[specify party or other affected person, e.g.,
defendant]'s motion for a protective order to limit the scope of discovery pursuant to Code of Civil Procedure Section
2017.020.

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.The___________________[burden and/or expense and/or intrusiveness] of the discovery clearly outweighs
the likelihood that the information sought will lead to the discovery of admissible evidence in
that___________________[specify ].

[5. ___________________ (Specify party, e.g., Defendant) bases his/her request for the imposition of a sanction in the
amount of $____________________ on___________________(itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested )]

6. 6. ___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good-faith attempt
at an informal resolution of the issues presented by the motion, in that___________________[specify facts showing
reasonable and good-faith attempt at informal resolution of issues presented by the motion ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments
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This form of declaration is for use by any party or other affected person to support a motion to obtain a protective order
to limit the scope of discovery.n4 If monetary sanctions are sought under Code of Civil Procedure Section 2017.020(b),
Optional Paragraph 5 should be used.

Usually this form will be combined with a form of declaration supporting a motion for a protective order authorized
under one of the specific provisions of the Discovery Act governing a particular method of discovery.n5

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Limit Scope of Discovery

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO LIMIT SCOPE
OF DISCOVERY
Code Civ. Proc. § 2017.020
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify moving party or affected person, e.g.,
defendant]___________________[name ] for an order that the scope of discovery be limited, specifically,
that___________________[describe motion, e.g., the deposition of___________________(name ), set to be taken
on___________________(date ), not be taken], came on regularly for hearing by this court
on___________________[date ]. Plaintiff appeared by counsel___________________[name ]; defendant appeared by
counsel___________________[name ] [;___________________(name of deponent ) appeared by
counsel___________________(name )] [;___________________(name of attorney against whom monetary sanctions
are sought ), attorney for___________________(specify party, e.g., plaintiff), appeared___________________(on
his/her own behalf or by counsel___________________(name )].

On proof made to the satisfaction of the court, and it appearing that the___________________[burden and/or expense
and/or intrusiveness] of the discovery clearly outweighs the likelihood that the information sought will lead to the
discovery of admissible evidence,

IT IS ORDERED that___________________[describe order, e.g., the deposition of___________________(name ),
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___________________set to be taken on___________________(date ), is hereby directed not to be taken].

[Add if expenses ordered ]

The court further finds that the moving party has engaged in a reasonable and good faith attempt at an informal
resolution of each issue presented by the motion. [The court also finds that____________________(specify opposing
party, e.g., defendant) has not shown that he/she acted with substantial justification or that other circumstances make
imposition of a sanction unjust].

On proof made to the satisfaction of the court,

IT IS FURTHER ORDERED that___________________[specify party opposing motion, e.g., plaintiff] [and his/her
attorney] shall pay to___________________[specify moving party, e.g., defendant], on or
before____________________[date ], the sum of $ ____________________, as reasonable costs and expenses,
including attorney's fees, incurred in connection with the motion and hearing for this order.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

[i] Use of Form

This form of order is for use when the court has granted a motion by a party or other affected person for a protective
order limiting the scope of discovery pursuant to Code of Civil Procedure Section 2017.020.n6

[ii] Monetary Sanction

The court shall impose a monetary sanction under Code of Civil Procedure Sections 2017.020(b) and 2023.010 et seq.
against any party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it
finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.n7

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral
OverviewCivil ProcedureRemediesCosts & Attorney FeesCostsDepositions & Transcripts

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2017.020.

(n2)Footnote 2. See, e.g., Code Civ. Proc. §§ 2025.420 (oral depositions), 2028.070 (written depositions),
2030.090 (interrogatories), 2031.060 (inspection of documents, things, or places), 2032.510, 2032.520 (physical or
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mental examination), 2033.080 (requests for admission), 2034.250 (exchange of expert witness information).

(n3)Footnote 3. See Code Civ. Proc. § 2019.030.

(n4)Footnote 4. [Reserved]

(n5)Footnote 4. See Code Civ. Proc. § 2017.020.

(n6)Footnote 5. See, e.g., Code Civ. Proc. §§ 2025.420 (oral depositions), 2028.070 (written depositions),
2030.090 (interrogatories), 2031.060 (inspection of documents, things, or places), 2032.510, 2032.520 (physical or
mental examination), 2033.080 (requests for admission), 2034.250 (exchange of expert witness information).

(n7)Footnote 6. See Code Civ. Proc. § 2017.020.

(n8)Footnote 7. Code Civ. Proc. § 2017.020(b).
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DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 21 Privileged Matters in General

1-21 California Deposition and Discovery Practice 21.syn

§ 21.syn Synopsis to Chapter 21: Privileged Matters in General

§ 21.01 Purpose of Privileges

§ 21.02 Privileges in Discovery Proceedings

§ 21.03 Definitions

[1] Generally

[2] ''Proceeding''

[3] ''Civil Proceeding''

[4] ''Criminal Proceeding''

[5] ''Presiding Officer''

§§ 21.04-21.09 Reserved

§ 21.10 Applicability of Privilege Provisions of Evidence Code

§ 21.11 Statutory Nature of Privileges

[1] Privileges Are Statutory

[2] Exceptions to Privileges Are Statutory

§ 21.12 Presumption That Certain Communications Are Confidential

§ 21.13 Effect of Privilege Provisions of Evidence Code on Other Statutes Relating to Privilege

§§ 21.14-21.19 Reserved

§ 21.20 Comment on and Inferences From Exercise of Privilege

[1] General Rule
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[2] Instructions to Jury

[3] Comment on and Inferences Drawn From Evidence in Case

[4] When No Privilege Exists

§ 21.21 Determination of Claim of Privilege

[1] Determination by Presiding Officer

[2] Burden of Proving Asserted Privilege

[a] Burden on Claiming Party to Show Existence of Privilege

[b] Burden on Opposing Party to Show Lack of Confidentiality

[3] Compelling Disclosure of Privileged Information in Determining Claim

[a] Compelled Disclosure Generally Impermissible

[b] Compelled Disclosure in Camera Permissible When Claim Relates to Official Information, Identity of Informant,
or Trade Secret

[i] In-Camera Hearing

[ii] Function of Hearing

[iii] Disclosure Permissible Only When Court Determines Claim

[iv] Record of In-Camera Hearing

§ 21.22 Exclusion of Privileged Information on Behalf of Absent Holder of Privilege

§ 21.23 Error in Overruling Claim of Privilege

[1] Inadmissibility of Evidence in Later Proceeding When Disclosure Erroneously Compelled

[2] Standing to Assert Error

§ 21.24 Limitation on Use of Contempt to Punish Failure to Disclose Information After Overruling Claim of
Privilege

§§ 21.25-21.29 Reserved

§ 21.30 Waiver of Privilege by Disclosure

[1] Disclosure of Significant Part of Confidential Communication

[a] General Rule
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[b] Disclosure of Other Than Significant Part of Communication

[2] Consent to Disclosure

[a] Generally

[b] Failure to Claim Privilege

§ 21.31 Waiver by Joint Holder of Privilege Not Waiver by Other Joint Holders

§ 21.32 Privileged Disclosure Not Waiver

§ 21.33 Disclosure Necessary to Accomplish Purpose of Privileged Relationship Not Waiver

[1] General Rule

[2] Effect of Evidence Code Section 771

§ 21.34 Intent to Disclose Not Waiver

§ 21.35 Inadvertent Disclosure of Privileged Matters by Attorney

[1] No Waiver When Client Has Not Consented

[2] Ethical Duty of Counsel Receiving Inadvertently Disclosed Privileged Matters
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Scope

SCOPE

This chapter discusses Evidence Code Sections 900-920, the general provisions of the Evidence Code relating to
privileges, as they relate to civil actions and proceedings. This chapter also discusses selected portions of Evidence
Code Sections 400-413, the provisions of the Evidence Code relating to determinations on the admissibility and weight
of evidence. Part A discusses the purpose of privileges, their application in discovery proceedings, and definitions. Part
B discusses the scope of privileges, generally. Part C discusses the assertion of privileges, generally. Part D discusses
the waiver of privileges, generally.

For a discussion of particular privileges and the work product rule, see Chapters 22- 32. For a discussion of the
availability of review from a discovery order, see Chapter 9. For a discussion and forms of objections, motions, and
orders for use to compel discovery after the assertion of a privilege, relative to particular discovery methods, see
Chapters 50- 63.
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§ 21.01 Purpose of Privileges

Privileges are granted for reasons of policy unrelated to the reliability of the information involved. A privilege is
granted because it is considered more important to keep certain information confidential than it is to require disclosure
of all the information relevant to the issues in a pending proceeding. Thus, for example, to protect the attorney-client
relationship, it is necessary to prevent disclosure of confidential communications made in the course of that
relationship.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Law Rev. Comm. Comment to Evid. Code § 910.
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§ 21.02 Privileges in Discovery Proceedings

Under the Civil Discovery Act,n1 discovery is limited in general to, among other things, matters that are not
privileged.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2016.010-2036.050.

(n2)Footnote 2. Code Civ. Proc. § 2017.010. For general discussion of matters subject to discovery, see Ch. 20.
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§ 21.03 Definitions

[1] Generally

Unless the provision or context otherwise requires, the definitions in Evidence Code Sections 901-905 govern the
construction of Evidence Code Sections 900-1070 (privileges).n1

Evidence Code Section 900 makes clear that the definitions in Evidence Code Sections 901-905 apply only to privileges
and that these definitions are not applicable when the context or language of a particular section in Evidence Code
Sections 900-1070 (privileges) requires that a word or phrase used in that section be given a different meaning.n2 The
definitions contained in Evidence Code Sections 100-260 apply to the entire Evidence Code, including Evidence Code
Sections 900-1070.n3 Definitions applicable only to a particular article are found in that article.n4

[2] ''Proceeding''

''Proceeding'' means any action, hearing, investigation, inquest, or inquiry (whether conducted by a court, administrative
agency, hearing officer, arbitrator, legislative body, or any other person authorized by law) in which, pursuant to law,
testimony can be compelled to be given.n5

''Proceeding'' is defined to mean all proceedings of whatever kind in which testimony can be compelled by law to be
given.n6 It includes civil and criminal actions and proceedings, administrative proceedings, legislative hearings, grand
jury proceedings, coroners' inquests, arbitration proceedings, and any other kind of proceeding in which a person can be
compelled by law to appear and give evidence.n7 This broad definition is necessary in order that the provisions of the
Evidence Code governing privilegesn8 may be made applicable to all situations in which a person can be compelled to
testify.n9

[3] ''Civil Proceeding''

''Civil proceeding'' means any proceeding except a criminal proceeding.n10

''Civil proceeding'' includes not only a civil action or proceeding, but also any nonjudicial proceeding in which, pursuant
to law, testimony can be compelled to be given.n11

[4] ''Criminal Proceeding''
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''Criminal proceeding'' means a criminal action, and a proceeding pursuant to Government Code Sections 3060-3074 to
determine whether a public officer should be removed from office for willful or corrupt misconduct in office.n12

Evidence Code Section 903 treats a proceeding by accusation for the removal of a public officer under Government
Code Sections 3060-3074 the same as a criminal action.n13 Proceedings by accusation and criminal actions are so
nearly alike in their basic natures that, so far as privileges are concerned, this similar treatment is justified.n14

[5] ''Presiding Officer''

''Presiding officer'' means the person authorized to rule on a claim of privilege in the proceeding in which the claim is
made.n15

''Presiding officer'' is defined so that reference may be made in Evidence Code Sections 900-1070 to the person who
makes rulings on questions of privilege in nonjudicial proceedings.n16 The term includes arbitrators, hearing officers,
referees, and any other person who is authorized to make rulings on claims of privilege.n17 It, of course, includes the
judge or other person presiding in a judicial proceeding.n18

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawAgency AdjudicationPresiding OfficersGeneral OverviewCivil ProcedureJudicial OfficersHearing
OfficersCivil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersGeneral
OverviewCivil ProcedureAlternative Dispute ResolutionArbitrationsGeneral OverviewEvidencePrivilegesGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 900.

(n2)Footnote 2. Law Rev. Comm. Comment to Evid. Code § 900.

(n3)Footnote 3. Law Rev. Comm. Comment to Evid. Code § 900.

(n4)Footnote 4. Law Rev. Comm. Comment to Evid. Code § 900.

(n5)Footnote 5. Evid. Code § 901.

(n6)Footnote 6. Law Rev. Comm. Comment to Evid. Code § 901.

(n7)Footnote 7. Law Rev. Comm. Comment to Evid. Code § 901.

(n8)Footnote 8. Evid. Code §§ 900-1070.

(n9)Footnote 9. Law Rev. Comm. Comment to Evid. Code § 901. See Southern Cal. Gas Co. v. Public Utilities
Com. (1990) 50 Cal. 3d 31, 38, 265 Cal. Rptr. 801, 784 P.2d 1373 (even when commission has broad investigatory
powers, its power to compel testimony is tempered by attorney-client privilege, in absence of statutory language
creating specific exemption to privilege).

(n10)Footnote 10. Evid. Code § 902.

(n11)Footnote 11. See Evid. Code §§ 901 and 903; Law Rev. Comm. Comment to Evid. Code § 902. See, e.g.,
Moore v. Conliffe (1994) 7 Cal. 4th 634, 649, 29 Cal. Rptr. 2d 152, 871 P.2d 204 (litigation privilege of Civ. Code §
47(b) applies to deposition testimony of expert witness made in course of contractual arbitration proceeding).
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(n12)Footnote 12. Evid. Code § 903.

(n13)Footnote 13. Law Rev. Comm. Comment to Evid. Code § 903.

(n14)Footnote 14. Law Rev. Comm. Comment to Evid. Code § 903.

(n15)Footnote 15. Evid. Code § 905.

(n16)Footnote 16. Law Rev. Comm. Comment to Evid. Code § 905.

(n17)Footnote 17. Law Rev. Comm. Comment to Evid. Code § 905.

(n18)Footnote 18. Law Rev. Comm. Comment to Evid. Code § 905.
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§ 21.10 Applicability of Privilege Provisions of Evidence Code

Except as otherwise provided by statute, the privilege provisions of Evidence Code Section 900 et seq. apply in all
proceedings.n1 If confidentiality is to be protected effectively by a privilege, the privilege must be recognized in
proceedings other than judicial proceedings. Therefore, the policy underlying the privilege rules requires their
recognition in all proceedings of any kind in which testimony can be compelled by law to be given.n2

The provisions of any statute making rules of evidence inapplicable in particular proceedings, or limiting the
applicability of rules of evidence in particular proceedings, do not make Evidence Code Section 900 et seq. inapplicable
to those proceedings.n3

On the other hand, other statutory provisions expressly preclude the application of particular privileges in particular
types of proceedings.n4 For example, the physician-patient privilege of Evidence Code Section 992 is inapplicable in
criminal proceedings.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidenceProcedural
ConsiderationsRule Application & Interpretation

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 910.

(n2)Footnote 2. Law Rev. Comm. Comment to Evid. Code § 910.

(n3)Footnote 3. Evid. Code § 910; see also Law Rev. Comm. Comment to Evid. Code § 910.

(n4)Footnote 4. Law Rev. Comm. Comment to Evid. Code § 910.

(n5)Footnote 5. Evid. Code § 998.
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§ 21.11 Statutory Nature of Privileges

[1] Privileges Are Statutory

Except as otherwise provided by statute:

1. No person has a privilege to refuse to be a witness.n1

2. No person has a privilege to refuse to disclose any matter or to refuse to produce any writing, object,
or other thing.n2

3. No person has a privilege that another shall not be a witness or shall not disclose any matter or shall
not produce any writing, object, or other thing.n3

Evidence Code Section 911 codifies existing case law that privileges are not recognized in the absence of statute.n4
This is one of the few instances when the Evidence Code precludes the courts from elaborating on the statutory
scheme.n5 The privileges contained in the Evidence Code are exclusive, and the courts may not create new privileges as
a matter of judicial policy.n6 The Legislature has determined that evidentiary privileges shall be available only as
defined by statute.n7 As a result, courts may not add to the statutory privileges except as required by state or federal
constitutional law,n8 and courts may not imply unwritten exceptions to existing statutory privileges.n9

For example, in In re Terry W., n10 the court of appeal refused to recognize an implied privilege protecting from
disclosure the confidential communications from a child to a parent.n11 In that case, the only evidence connecting a
minor with a burglary was his confession to his mother.n12 Her evidence was received over the objection of counsel for
defendant that it violated a ''parent-child'' privilege analogous to the attorney-client bar to disclosure of confidential
communications.n13 The court of appeal noted that Evidence Code Section 911 expressly limits privileged
communications to those provided by statute, and the parent-child privilege is not among them.n14 The court was also
unwilling to recognize an intra-family communication privilege based on the penumbral constitutional right of privacy,
noting that, to date, the penumbral privacy protection is limited to husband and wife, and that attempts to expand its
dimensions have, thus far, been unsuccessful.n15 The court noted, however, that when the communication to the parent
is to further the child's interest in communication with, or is necessary for transmission of information to, a lawyer,n16 a
physician,n17 or a psychotherapist,n18 the communication is protected by the pertinent statutory privilege.n19

Similarly, in Cloud v. Superior Court,n20 the court of appeal refused to recognize the ''self-critical analysis privilege.''
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In its broadest terms, this privilege applies to any critique by a person or entity of its own operations, policies, or
processes. In Cloud, a sex-discrimination case, the defendant, a federal contractor, alleged the privilege applied to the
self-critical analyses it was required to conduct pursuant to equal employment opportunity requirements imposed by
federal authority.n21 Noting that the case appeared to be one of first impression by a California court, the court of
appeal said that development of the privilege has been in federal courts, where it is anything but uniform. It has not
been recognized by the Ninth Circuit.n22 The court reasoned that the California Legislature recognizes 13 privileges in
the Evidence Code and in other laws gives explicit or at least implicit recognition to other privileges and exclusions, but
has not created a self-critical analysis privilege. Likening self-critical analysis to health care provider peer review
evaluations, which are protected from discovery,n23 the court opined that the legislature is fully aware of the means to
protect such information, but chooses not to do so.n24

In American Airlines v. Superior Court,n25 the court of appeal held that neither California nor federal law recognizes a
union representative-union member evidentiary privilege that would prevent the disclosure of relevant information in a
civil action.n26 During his wrongful employment termination lawsuit, plaintiff indicated that his union representative
had information that would support his claims of racial discrimination. Defendant employer took the union
representative's deposition, but he refused to answer relevant questions on the basis that his discussions with other
employees were protected by a union representative-union member evidentiary privilege. The court of appeal rejected
the argument that Labor Code Section 923 implied such a privilege.n27 The court found no indication in the plain
language of the statute or its history that the legislature intended to include an evidentiary communication privilege
between union members and their representatives.n28 The court further discerned nothing in the provisions of the
federal Railway Labor Act (RLA) that grant employees the right to organize and bargain collectively through
representatives, and establish a system of regional and system-wide boards of adjustment to hear union contract disputes
and grievances, that expressly or implicitly indicated Congress intended to create such a privilege.n29 The court noted
that Evidence Code Section 911 expressly limits privileges to those provided by statute, and the privilege between union
members and their representatives was not among them.n30

Even with respect to privileges, however, the courts to a limited extent are permitted to develop the details of declared
principles.n31 For example, under Evidence Code Section 1060, a person has a privilege to refuse to disclose, and to
prevent another from disclosing, a trade secret.n32 However, the privilege exists only if its exercise will not tend to
conceal fraud or otherwise work injustice.n33 The limits of the privilege are therefore necessarily uncertain and subject
to refinement through judicial decisions.n34

[2] Exceptions to Privileges Are Statutory

The statutory privileges set out in the Evidence Code are legislative creations. The courts have no power either to
expand these privileges by judicial rule, or to recognize implied or nonstatutory exceptions to them.n35 Thus, for
example, courts do not enjoy the freedom to restrict California's statutory attorney-client privilege based on notions of
policy.n36

In Dickerson v. Superior Court, n37 the court of appeal held that Evidence Code Section 911 operates to prohibit courts
from creating not only privileges, but also nonstatutory exceptions to existing privileges.n38 In so holding, the court
cited the Law Revision Commission Comments to Evidence Code Section 911 stating that the area of privilege is one of
the few instances when the Evidence Code precludes the courts from elaborating on the statutory scheme.n39

Statutory exceptions to evidentiary privileges are scattered throughout the codes. For example, exceptions to spousal
privileges are set forth in Penal Code Section 270e, which provides that, in prosecutions under either Penal Code
Section 270a (unjustified abandonment of destitute spouse) or 270 (child neglect), the spousal privileges of Evidence
Code Sections 970, 971, and 980 do not apply.n40 Similarly, laws attaching a privilege against the disclosure of
communications between husband and wife are inapplicable in support proceedings under Family Code Section 3500 et
seq.,n41 and in proceedings under the Uniform Reciprocal Enforcement of Support Act (Family Code Section 4800 et
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seq.).n42 Husband and wife are competent witnesses to testify to any relevant matter, including marriage and
parentage.n43

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawSubstantive Due ProcessPrivacyGeneral OverviewConstitutional LawSubstantive Due
ProcessPrivacyPersonal DecisionsEvidencePrivilegesGeneral OverviewEvidencePrivilegesAttorney-Client
PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeSelf-Critical Analysis
PrivilegeEvidencePrivilegesMarital PrivilegesGeneral OverviewEvidencePrivilegesParent-Child
PrivilegeEvidencePrivilegesTrade SecretsExceptionsFamily LawChild SupportObligationsEnforcementInterstate
EnforcementUniform Reciprocal Enforcement of Support Act

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 911(a).

(n2)Footnote 2. Evid. Code § 911(b).

(n3)Footnote 3. Evid. Code § 911(c).

(n4)Footnote 4. See Chronicle Pub. Co. v. Superior Court (1960) 54 Cal. 2d 548, 565, 7 Cal. Rptr. 109, 354 P.2d
637 ; Tatkin v. Superior Court (1958) 160 Cal. App. 2d 745, 753, 326 P.2d 201 .

(n5)Footnote 5. Law Rev. Comm. Comment to Evid. Code § 911.

(n6)Footnote 6. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 711-712, 21 Cal. Rptr. 2d 200, 854 P.2d 1117
; Cloud v. Superior Court (1996) 50 Cal. App. 4th 1552, 1558-1559, 58 Cal. Rptr. 2d 365 .

(n7)Footnote 7. See Evid. Code § 911.

(n8)Footnote 8. See Ch. 30.

(n9)Footnote 9. Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 373, 20 Cal. Rptr. 2d 330, 853 P.2d 496 . See
[2], below.

(n10)Footnote 10. In re Terry W. (1976) 59 Cal. App. 3d 745, 130 Cal. Rptr. 913 .

(n11)Footnote 11. In re Terry W. (1976) 59 Cal. App. 3d 745, 747, 130 Cal. Rptr. 913 .

(n12)Footnote 12. In re Terry W. (1976) 59 Cal. App. 3d 745, 747, 130 Cal. Rptr. 913 .

(n13)Footnote 13. In re Terry W. (1976) 59 Cal. App. 3d 745, 747, 130 Cal. Rptr. 913 .

(n14)Footnote 14. In re Terry W. (1976) 59 Cal. App. 3d 745, 747, 130 Cal. Rptr. 913 .

(n15)Footnote 15. In re Terry W. (1976) 59 Cal. App. 3d 745, 748-749, 130 Cal. Rptr. 913 .

(n16)Footnote 16. See Evid. Code § 952 (attorney-client privilege).

(n17)Footnote 17. See Evid. Code § 992 (physician-patient privilege).

(n18)Footnote 18. See Evid. Code § 1012 (psychotherapist-patient privilege).
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(n19)Footnote 19. In re Terry W. (1976) 59 Cal. App. 3d 745, 748, 130 Cal. Rptr. 913 .

(n20)Footnote 20. Cloud v. Superior Court (1996) 50 Cal. App. 4th 1552, 58 Cal. Rptr. 2d 365 .

(n21)Footnote 21. Cloud v. Superior Court (1996) 50 Cal. App. 4th 1552, 1556, 58 Cal. Rptr. 2d 365 .

(n22)Footnote 22. Griffith v. Davis (C.D. Cal. 1995) 161 F.R.D. 687, 701, n. 17 ; Cloud v. Superior Court (1996)
50 Cal. App. 4th 1552, 1557, 58 Cal. Rptr. 2d 365 .

(n23)Footnote 23. See Evid. Code § 1157 et seq., discussed in Ch. 31.

(n24)Footnote 24. Cloud v. Superior Court (1996) 50 Cal. App. 4th 1552, 1559, 58 Cal. Rptr. 2d 365 .

(n25)Footnote 25. American Airlines v. Superior Court (2003) 114 Cal. App. 4th 881, 8 Cal. Rptr. 3d 146 .

(n26)Footnote 26. American Airlines v. Superior Court (2003) 114 Cal. App. 4th 881, 896, 8 Cal. Rptr. 3d 146 .

(n27)Footnote 27. Labor Code § 923 provides, in relevant part, that it is the public policy of the state that ''the
individual workman have full freedom of association, self-organization, and designation of representatives of his own
choosing, to negotiate the terms and conditions of his employment, and that he shall be free from the interference,
restraint, or coercion of employers of labor, or their agents, in the designation of such representatives or in
self-organization or in other concerted activities for the purpose of collective bargaining or other mutual aid or
protection.''

(n28)Footnote 28. American Airlines v. Superior Court (2003) 114 Cal. App. 4th 881, 890-891, 8 Cal. Rptr. 3d
146 .

(n29)Footnote 29. American Airlines v. Superior Court (2003) 114 Cal. App. 4th 881, 893, 8 Cal. Rptr. 3d 146 .

(n30)Footnote 30. American Airlines v. Superior Court (2003) 114 Cal. App. 4th 881, 896, 8 Cal. Rptr. 3d 146 .

(n31)Footnote 31. Law Rev. Comm. Comment to Evid. Code § 911.

(n32)Footnote 32. Evid. Code § 1060.

(n33)Footnote 33. Evid. Code § 1060; Law Rev. Comm. Comment to Evid. Code § 1060.

(n34)Footnote 34. Law Rev. Comm. Comment to Evid. Code § 1060.

(n35)Footnote 35. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 206, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 , citing Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 373, 20 Cal. Rptr. 2d 330, 853 P.2d 496 ; see
Moeller v. Superior Court (1997) 16 Cal. 4th 1124, 1129, 69 Cal. Rptr. 2d 317, 947 P.2d 279 (stating that ''[e]videntiary
privileges are creatures of statute.''); see also [1], above.

(n36)Footnote 36. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 209, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 (rejecting argument of trust beneficiaries that trustee must produce privileged communications in order to fulfill
trustee's statutory and common law duties to report to beneficiaries concerning its administration of the trust; trustee
may assert attorney-client privilege to preclude discovery by trust beneficiaries of confidential communications,
regardless of subject matter); Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 643, 94 Cal.
Rptr. 2d 321 (declining to create exception to attorney-client privilege for individual condominium owners who
demanded production of privileged documents in construction defect suit brought by condominium association, because
courts ''do not enjoy the freedom to restrict California's statutory exception to the attorney-client privilege based on
notions of policy or ad hoc justification''); see also § 27.12.
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(n37)Footnote 37. Dickerson v. Superior Court (1982) 135 Cal. App. 3d 93, 185 Cal. Rptr. 97 (discussed in detail
in Ch. 27).

(n38)Footnote 38. Dickerson v. Superior Court (1982) 135 Cal. App. 3d 93, 99-100, 185 Cal. Rptr. 97 .

(n39)Footnote 39. Dickerson v. Superior Court (1982) 135 Cal. App. 3d 93, 99, 185 Cal. Rptr. 97 .

(n40)Footnote 40. See Penal Code § 270e.

(n41)Footnote 41. Fam. Code § 3551.

(n42)Footnote 42. Fam. Code § 4839.

(n43)Footnote 43. Fam. Code §§ 3551, 4839.
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§ 21.12 Presumption That Certain Communications Are Confidential

Whenever a privilege is claimed on the ground that the matter sought to be disclosed is a communication made in
confidence in the course of the attorney-client, physician-patient, psychotherapist-patient, clergyman-penitent,
husband-wife, sexual assault counselor-victim, or domestic violence counselor-victim relationship, the communication
is presumed to have been made in confidence.n1

Moreover, a confidential communication does not lose its privileged character for the sole reason that it is
communicated by electronic means or because persons involved in the delivery, facilitation, or storage of electronic
communication may have access to the content of the communication.n2

If the privilege claimant were required to show that the communication was made in confidence, he or she would be
compelled, in many cases, to reveal the subject matter of the communication in order to establish his or her right to the
privilege. Thus, Evidence Code Section 917(a) is included to establish a presumption of confidentiality.n3 However,
this presumption of confidentiality is not established by a standard cooperation clause in a third-party liability insurance
policy.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidenceInferences & PresumptionsPresumptionsEvidencePrivilegesAttorney-Client PrivilegeGeneral
OverviewEvidencePrivilegesClergy CommunicationsGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeGeneral OverviewEvidencePrivilegesMarital PrivilegesGeneral OverviewEvidencePrivilegesMarital
PrivilegesConfidential CommunicationsGeneral OverviewEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsScopeEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeInsurance LawMotor Vehicle InsuranceVehicle
UsePermissive UsersOmnibus Clauses

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 917(a).

(n2)Footnote 2. Evid. Code § 917(b); see Evid. Code § 917(c) and Civ. Code § 1633.2 (''electronic'' defined).

(n3)Footnote 3. Assembly Judiciary Comm. Comment to Evid. Code § 917 (renumbered Evid. Code § 917(a),
without substantive change); see 2002 Stats., ch. 72, § 2.
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(n4)Footnote 4. Rockwell Internat. Corp. v. Superior Court (1994) 26 Cal. App. 4th 1255, 1261-1266, 32 Cal.
Rptr. 2d 153 (cooperation clause does not waive attorney-client privilege).
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§ 21.13 Effect of Privilege Provisions of Evidence Code on Other Statutes Relating to Privilege

Nothing in Evidence Code Section 900 et seq. is to be construed to repeal by implication any other statute relating to
privileges.n1

Some of the statutes relating to privileges are found in other codes and are continued in force.n2Evidence Code Section
920 assures that nothing in Evidence Code Section 900 et seq. makes privileged any information declared by statute to
be unprivileged or makes unprivileged any information declared by statute to be privileged.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 920.

(n2)Footnote 2. See, e.g., Penal Code § 270e (spousal privileges of Evid. Code §§ 970, 971, and 980 are
inapplicable in all prosecutions under Penal Code § 270 (child neglect) or 270a (unjustified abandonment of destitute
spouse)); for further discussion of spousal privileges, see Ch. 23.

(n3)Footnote 3. Law Rev. Comm. Comment to Evid. Code § 920.

Page 19



11 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 21 Privileged Matters in General
PART B. Scope of Privileges

1-21 California Deposition and Discovery Practice §§ 21.14-21.19

Reserved

Page 20



12 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 21 Privileged Matters in General
PART C. Assertion of Privileges

1-21 California Deposition and Discovery Practice § 21.20

§ 21.20 Comment on and Inferences From Exercise of Privilege

[1] General Rule

If in the instant proceeding or on a prior occasion a privilege is or was exercised not to testify with respect to any
matter, or to refuse to disclose or to prevent another from disclosing any matter, neither the presiding officer nor
counsel may comment thereon, no presumption will arise because of the exercise of the privilege, and the trier of fact
may not draw any inference therefrom concerning the credibility of the witness or any matter at issue in the
proceeding.n1

If comment could be made on the exercise of a privilege and adverse inferences drawn therefrom, a litigant would be
under great pressure to forego a claim of privilege, and the protection sought to be afforded by the privilege would be
largely negated. Moreover, the inferences that might be drawn would, in many instances, be unwarranted.n2

The California Supreme Court, in Shepherd v. Superior Court, n3 has stated in dictum, without mentioning Evidence
Code Section 913 and in apparent conflict with that statute, that when a witness in a civil proceeding claims the
privilege against self-incrimination under Evidence Code Section 940, and the claim of privilege logically gives rise to
an inference that is relevant to the issues involved, the trier of fact may properly draw that inference.n4 The Court in
Shepherd also suggested, in dictum, that when a witness's invocation of the privilege in a prior civil proceeding gives
rise to an inference bearing on the witness's credibility on an issue in a later proceeding, no infringement of the privilege
results from disclosure of that fact.n5

[2] Instructions to Jury

The court, at the request of a party who may be adversely affected because an unfavorable inference may be drawn by
the jury because a privilege has been exercised, shall instruct the jury that no presumption arises because of the exercise
of the privilege and that the jury may not draw any inference therefrom as to the credibility of the witness or as to any
matter at issue in the proceeding.n6

[3] Comment on and Inferences Drawn From Evidence in Case

Under Evidence Code Sections 413 (suppression of and failure to explain or deny inculpatory evidence) and 13, it is
clear that in civil cases, as well as criminal cases, inferences may be drawn only from the evidence in the case, but not
from the claim of privilege.n7Evidence Code Section 913 addresses only comment on, and the drawing of adverse
inferences from, the exercise of a privilege, but does not purport to address the inferences that may be drawn from, or
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the comment that may be made on, the evidence in the case.n8 Therefore, under Evidence Code Section 413, in
determining what inferences to draw from the evidence or facts in the case against a party, the trier of fact may consider,
among other things, the party's failure to explain or deny, by his or her testimony, the evidence or facts in the case
against him or her, or his or her willful suppression of evidence relating thereto.n9 For example, it is perfectly proper
under the Evidence Code for counsel to point out that the evidence against an opposing party is uncontradicted.n10

[4] When No Privilege Exists

The prohibition under Evidence Code Section 913(a) against comments, presumptions, or inferences with respect to the
exercise of a privilege does not, of course, apply when no privilege has properly been exercised under the
circumstances. For example, comment on a wife's failure to testify for the defendant, her husband, does not constitute
comment under Evidence Code Section 913(a) because there had been no exercise of any spousal privilege under either
Evidence Code Section 970 (privilege of one spouse not to testify against the other) or 971 (privilege of one spouse not
to be called as a witness by an adverse party in a proceeding to which the other spouse is a party).n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureJury InstructionsParticular InstructionsGeneral OverviewEvidenceInferences &
PresumptionsInferencesEvidenceInferences & PresumptionsPresumptionsEvidencePrivilegesGeneral
OverviewEvidencePrivilegesMarital PrivilegesGeneral OverviewEvidencePrivilegesMarital PrivilegesAdverse Spousal
TestimonyGeneral OverviewEvidencePrivilegesSelf-Incrimination PrivilegeGeneral
OverviewEvidenceTestimonyCredibilityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 913(a).

(n2)Footnote 2. Assembly Judiciary Comm. Comment to Evid. Code § 913.

(n3)Footnote 3. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n4)Footnote 4. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 117, 130 Cal. Rptr. 257, 550 P.2d 161 (citing
Fross v. Wotton (1935) 3 Cal. 2d 384, 393-395, 44 P.2d 350 ; Nelson v. Southern Pacific Co. (1937) 8 Cal. 2d 648,
654-655, 67 P.2d 682 ).

(n5)Footnote 5. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 117, 130 Cal. Rptr. 257, 550 P.2d 161 (citing
Fross v. Wotton (1935) 3 Cal. 2d 384, 393-395, 44 P.2d 350 ; Nelson v. Southern Pacific Co. (1937) 8 Cal. 2d 648,
654-655, 67 P.2d 682 ).

(n6)Footnote 6. Evid. Code § 913(b); but see Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 117, 130 Cal.
Rptr. 257, 550 P.2d 161 (discussed in [1], above, and suggesting, in dictum, situations in which a trier of fact may
properly draw inferences from a witness's exercise of a privilege).

(n7)Footnote 7. Assembly Judiciary Comm. Comment to Evid. Code § 913.

(n8)Footnote 8. Assembly Judiciary Comm. Comment to Evid. Code § 913.

(n9)Footnote 9. Evid. Code § 413.

(n10)Footnote 10. Assembly Judiciary Comm. Comment to Evid. Code § 913.

(n11)Footnote 11. People v. Coleman (1969) 71 Cal. 2d 1159, 1167, 80 Cal. Rptr. 920, 459 P.2d 248 ; see Evid.
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Code §§ 970, 971. For further discussion of spousal privileges, see Ch. 23.
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§ 21.21 Determination of Claim of Privilege

[1] Determination by Presiding Officer

The presiding officer is required to determine a claim of privilege in any proceeding in the same manner as a court
determines such a claim under Evidence Code Sections 400-406, which govern preliminary determinations on the
admissibility of evidence.n1 Thus, the general provisions of Evidence Code Sections 400-406 are applicable whenever a
presiding officer who is not a judge is called on to determine whether a privilege exists, even though they apply by their
own terms only to determinations by a court.n2

[2] Burden of Proving Asserted Privilege

[a] Burden on Claiming Party to Show Existence of Privilege

Under Evidence Code Sections 900-1070, the party claiming a privilege has the burden of proof on the preliminary
facts.n3 The opposing party, however, has the burden of proof on any preliminary fact necessary to show that an
exception to the privilege is applicable.n4

[b] Burden on Opposing Party to Show Lack of Confidentiality

The opponent of the claim of privilege based on a confidential communication has the burden of proof to establish that
the communication was not confidential.n5 In other words, to overcome the presumption of confidentiality, the
opposing party must persuade the presiding officer that the communication was not made in confidence. The fact that
the communication was made under circumstances in which others could easily overhear is a strong indication that the
communication was not intended to be confidential and is, therefore, unprivileged.n6

[3] Compelling Disclosure of Privileged Information in Determining Claim

[a] Compelled Disclosure Generally Impermissible

Subject to Evidence Code Section 915(b), the presiding officer may not require disclosure of information claimed to be
privileged under Evidence Code Sections 900-1070, or attorney-work product under Code of Civil Procedure Section
2018.030(a),n7 in order to rule on the claim of privilege.n8 In other words, revelation of the information asserted to be
privileged may not, as a general rule, be compelled in order to determine whether it is privileged.n9
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Evidence Code Section 915 provides statutory exceptions to this general rule when the communication sought to be
disclosed is official information, the identity of an informer, trade secrets, or attorney work product (see [b], below).
Further, with respect to the attorney-client privilege, case law has created other exceptions to Evidence Code Section
915(a) when reviewing the document may be instrumental to ascertaining if a privilege exists.n9.1

[b] Compelled Disclosure in Camera Permissible When Claim Relates to Official Information, Identity of
Informant, or Trade Secret

[i] In-Camera Hearing

When a court is ruling on a claim of privilege under Evidence Code Sections 1040-1047 (official information and
identity of informer) or under Evidence Code Section 1060 (trade secret) or under Code of Civil Procedure Section
2018.030(b) (attorney's work product in general), and is unable to do so without requiring disclosure of the information
claimed to be privileged, the court may require the person from whom disclosure is sought or the person authorized to
claim the privilege, or both, to disclose the information in chambers out of the presence and hearing of all persons
except the person authorized to claim the privilege and any other persons as the person authorized to claim the privilege
is willing to have present. If the judge determines the information is privileged, neither the judge nor any other person
may ever disclose, without the consent of a person authorized to permit disclosure, what was disclosed in the course of
the proceedings in chambers.n10

This provision is an exception to the general rule prohibiting required disclosure of information claimed to be
privileged.n11 The reason for this exception is that the privilege to refuse to disclose official information,n12 the
identity of an informer,n13 or a trade secretn14 is qualified, and exists only when the interest in nondisclosure
outweighs the interest in disclosure. In some cases, at least, it will therefore be necessary for the judge to examine in
camera the information claimed to be privileged in order to balance these competeing interests.n15

[ii] Function of Hearing

The in-camera hearing provided by Evidence Code Section 915(b) is merely a preliminary inquiry. The court should
continue the hearing in an adversary setting, exploring with counsel the availability of other alternatives; only after the
adversary inquiry is the court qualified to rule for or against the claim of privilege.n16

[iii] Disclosure Permissible Only When Court Determines Claim

The exception in Evidence Code Section 915(b) applies only when a court is ruling on the claim of privilege.n17

[iv] Record of In-Camera Hearing

California Rules of Court, Rule 2.585 provides that, when an in-camera hearing is held and a party is excluded from
being represented, the court clerk will include in the minutes the nature of the hearing and only those references to
writings or witnesses that will not disclose privileged information.n18 In order to facilitate review by an appellate court,
the writings examined by the court in confidence, or copies of them, must be filed with the clerk under seal. Those
records will not be disclosed without a court order.n19

The provisions of California Rules of Court, Rule 2.585 do not apply, however, to discovery motions or to records filed
or lodged in connection with discovery motions or proceedings. They apply to discovery materials only when they are
used at trial or are submitted as a basis for the adjudication of matters other than discovery motions or proceedings.n20

Legal Topics:

For related research and practice materials, see the following legal topics:
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Administrative LawAgency AdjudicationPresiding OfficersGeneral OverviewCivil ProcedureDiscoveryPrivileged
MattersWork ProductGeneral OverviewEvidencePrivilegesGeneral OverviewEvidencePrivilegesAttorney-Client
PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeInformer
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim PrivilegesEvidencePrivilegesTrade
SecretsGeneral OverviewEvidencePrivilegesTrade SecretsExceptionsEvidenceProcedural ConsiderationsBurdens of
ProofGeneral OverviewEvidenceProcedural ConsiderationsPreliminary QuestionsGeneral
OverviewEvidenceProcedural ConsiderationsPreliminary QuestionsAdmissibility of EvidenceGeneral
OverviewEvidenceProcedural ConsiderationsPreliminary QuestionsAdmissibility of EvidenceExistence of
PrivilegesTrade Secrets LawCivil ActionsIn Camera Inspections

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 914(a); see Evid. Code § 400 (defining ''admissibility or inadmissibility of evidence'' to
include existence or nonexistence of privilege).

(n2)Footnote 2. Assembly Judiciary Comm. Comment to Evid. Code § 914(a); see Evid. Code §§ 400-406.

(n3)Footnote 3. San Diego Professional Asso. v. Superior Court of San Diego County (1962) 58 Cal. 2d 194,
199, 23 Cal. Rptr. 384, 373 P.2d 448 ; Chronicle Pub. Co. v. Superior Court (1960) 54 Cal. 2d 548, 565, 7 Cal. Rptr.
109, 354 P.2d 637 .

(n4)Footnote 4. Assembly Judiciary Comm. Comment to Evid. Code § 405. But see Abbott v. Superior Court
(1947) 78 Cal. App. 2d 19, 21, 177 P.2d 317 (suggesting that a prima facie showing by the opposing party is sufficient
when the issue is whether a communication between attorney and client was made in contemplation of crime).

(n5)Footnote 5. Evid. Code § 917(a).

(n6)Footnote 6. Assembly Judiciary Comm. Comment to Evid. Code § 917; see also discussion in § 21.12.

(n7)Footnote 7. Attorney's impressions, conclusions, opinions, or legal research.

(n8)Footnote 8. Evid. Code § 915(a). For discussion of Evid. Code § 915(b), see [b], below.

(n9)Footnote 9. Law Rev. Comm. Comment to Evid. Code § 915(a).

(n10)Footnote 9.1. See, e.g., Costco Wholesale Corp. v. Superior Court (2008) 161 Cal. App. 4th 488, 503, 74
Cal. Rptr. 3d 345 (court was empowered to hold in camera hearing to evaluate whether letter from outside counsel to
in-house attorneys was protected by attorney-client privilege); OXY Resources California LLC v. Superior Court
(2004) 115 Cal. App. 4th 874, 894, 9 Cal. Rptr. 3d 621 (in camera proceeding to determine waiver of privilege and
applicability of common interest doctrine); 2,022 Ranch v. Superior Court (2003) 113 Cal. App. 4th 1377, 1397, 7 Cal.
Rptr. 3d 197 (in camera hearing in bad faith case to determine which constituted defendant's factual investigation of
plaintiff's insurance claim and which constituted privileged attorney-client communications or protected work product
when in-house claims adjuster, who was also an attorney, adjusted and investigated claims). For further discussion of
confidential communications in the context of the attorney-client privilege, see Ch. 27, Attorney-Client Privilege.

(n11)Footnote 10. Evid. Code § 915(b).

(n12)Footnote 11. Law Rev. Comm. Comment to Evid. Code § 915(b); see discussion in [a], above.

(n13)Footnote 12. Evid. Code § 1040.

(n14)Footnote 13. Evid. Code § 1041.

(n15)Footnote 14. Evid. Code § 1060.
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(n16)Footnote 15. Law Rev. Comm. Comment to Evid. Code § 915(b); see also In re Muszalski (1975) 52 Cal.
App. 3d 475, 483, 125 Cal. Rptr. 281 (dictum noting that, if in-camera hearing under Evid. Code § 915(b) is necessary
for party to meet its burden of proving claim of privilege, it would be abuse of discretion to refuse that party's request
for in-camera hearing).

(n17)Footnote 16. People v. Superior Court (1971) 19 Cal. App. 3d 522, 531, 97 Cal. Rptr. 118 .

(n18)Footnote 17. See Evid. Code § 915(b); Law Rev. Comm. Comment to Evid. Code § 915(b).

(n19)Footnote 18. Cal. Rules of Ct., Rule 2.585(a).

(n20)Footnote 19. See Cal. Rules of Ct., Rule 2.585(b).

(n21)Footnote 20. Cal. Rules of Ct., Rule 2.550(a)(2) (applicability of Cal. Rules of Ct., Rules 2.550-2.551).

Page 27
1-21 California Deposition and Discovery Practice § 21.21



14 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 21 Privileged Matters in General
PART C. Assertion of Privileges

1-21 California Deposition and Discovery Practice § 21.22

§ 21.22 Exclusion of Privileged Information on Behalf of Absent Holder of Privilege

The presiding officer, on his or her own motion or on the motion of any party, shall exclude information that is subject
to a claim of privilege under Evidence Code Sections 900-1070 if the person from whom the information is sought is not
a person authorized to claim the privilege, and there is no party to the proceeding who is a person authorized to claim
the privilege.n1 This provision is designed to protect the holder of a privilege when he or she is not available to protect
his or her own interest.n2

The presiding officer may not, however, exclude information on this ground when he or she has been otherwise
instructed by a person authorized to permit disclosure, or if the proponent of the evidence establishes that there is no
person authorized to claim the privilege in existence.n3 Thus, Evidence Code Section 916(a) may not be utilized to
protect unprivileged information.n4

Erroneous exclusion of information under Evidence Code Section 916 might amount to prejudicial error. By contrast,
erroneous failure to exclude information under Evidence Code Section 916 cannot amount to prejudicial error.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawAgency AdjudicationPresiding OfficersGeneral OverviewAdministrative LawJudicial
ReviewStandards of ReviewGeneral OverviewCivil ProcedureAppealsStandards of ReviewHarmless & Invited
ErrorsGeneral OverviewCivil ProcedureAppealsStandards of ReviewHarmless & Invited ErrorsPrejudicial
ErrorsEvidencePrivilegesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 916(a).

(n2)Footnote 2. Assembly Judiciary Comm. Comment to Evid. Code § 916.

(n3)Footnote 3. Evid. Code § 916(b).

(n4)Footnote 4. Assembly Judiciary Comm. Comment to Evid. Code § 916.

(n5)Footnote 5. Assembly Judiciary Comm. Comment to Evid. Code § 916; see also discussion in § 21.24.
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§ 21.23 Error in Overruling Claim of Privilege

[1] Inadmissibility of Evidence in Later Proceeding When Disclosure Erroneously Compelled

Evidence of a statement or other disclosure of privileged information is inadmissible against a holder of the privilege if
a person authorized to claim the privilege claimed it but nevertheless disclosure erroneously was required to be made, or
the presiding officer did not exclude the privileged information as required by Evidence Code Section 916.n1

If a person authorized to claim the privilege claimed it, whether in the same or a prior proceeding, but nevertheless
disclosure erroneously was required by the presiding officer to be made, neither the failure to refuse to disclose nor the
failure to seek review of the order of the presiding officer requiring disclosure indicates consent to the disclosure or
constitutes a waiver. Under these circumstances, the disclosure is one made under coercion.n2

Evidence Code Section 919 protects a holder of a privilege from the detriment he or she would otherwise suffer in a
later proceeding when, in a prior proceeding, the presiding officer erroneously overruled a claim of privilege and
compelled revelation of the privileged information.n3 Although Evidence Code Section 912 provides that a coerced
disclosure does not waive a privilege, it does not provide specifically that evidence of the prior disclosure is
inadmissible.n4Evidence Code Section 919 assures the inadmissibility of that evidence in the subsequent proceeding.n5
Thus, for example, when a plaintiff complied with a prior court order requiring production of information for an earlier
period, but petitioned for relief from a subsequent order requiring production for a later period on the grounds of
privilege and work product protection, the court of appeal held that disclosure under the prior court order was coerced
and did not constitute a waiver under Evidence Code Section 919(b).n6

[2] Standing to Assert Error

A party may predicate error on a ruling disallowing a claim of privilege only if he or she is the holder of the privilege,
except that a party may predicate error on a ruling disallowing a claim of privilege by his or her spouse under Evidence
Code Section 970 (privilege of one spouse not to testify against the other) or 971 (privilege of one spouse not to be
called as adverse witness in proceeding to which other spouse is a party).n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJusticiabilityStandingGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork
ProductGeneral OverviewEvidencePrivilegesGeneral OverviewEvidencePrivilegesMarital PrivilegesGeneral
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OverviewEvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyGeneral OverviewEvidenceProcedural
ConsiderationsPreliminary QuestionsAdmissibility of EvidenceExistence of Privileges

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 919(a).

(n2)Footnote 2. Evid. Code § 919(b).

(n3)Footnote 3. Law Rev. Comm. Comment to Evid. Code § 919.

(n4)Footnote 4. See Evid. Code § 912.

(n5)Footnote 5. Law Rev. Comm. Comment to Evid. Code § 919.

(n6)Footnote 6. Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 391-392, 171 Cal. Rptr.
413 .

(n7)Footnote 7. Evid. Code § 918.
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§ 21.24 Limitation on Use of Contempt to Punish Failure to Disclose Information After Overruling Claim of
Privilege

No person may be held in contempt for failure to disclose information claimed to be privileged unless he or she has
failed to comply with an order of a court that he or she disclose the information.n1

This prohibition does not apply to any governmental agency that has constitutional contempt power,n2 or to hearings
and investigations of the Industrial Accident Commission.n3 This prohibition also does not repeal by implication
Government Code Sections 9400-9414 (witnesses before state legislative committees).n4

If no other statutory procedure is applicable, the procedure prescribed by Code of Civil Procedure Section 1991
(punishment by contempt of persons who, among other things, refuse to answer as witnesses) must be followed in
seeking an order of a court that the person disclose the information claimed to be privileged.n5

Evidence Code Section 914(b) is designed to protect persons claiming privileges in nonjudicial proceedings, because
these proceedings are often conducted by persons untrained in law, and it is therefore desirable to have a judicial
determination of whether a person is required to disclose information claimed to be privileged before he or she can be
held in contempt for failing to disclose the information.n6 That the determination of privilege in a judicial proceeding is
a question for the judge is well-established California law.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawAgency RulemakingState ProceedingsCivil ProcedureTrialsJury TrialsProvince of Court &
JuryCivil ProcedureSanctionsContemptGeneral OverviewEvidencePrivilegesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 914(b).

(n2)Footnote 2. See, e.g., Cal. Const., art. XII, § 6 (Public Utilities Commission).

(n3)Footnote 3. Evid. Code § 914(b).

(n4)Footnote 4. Evid. Code § 914(b); see also Assembly Judiciary Comm. Comment to Evid. Code § 914(b).
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(n5)Footnote 5. Evid. Code § 914(b).

(n6)Footnote 6. See Assembly Judiciary Comm. Comment to Evid. Code § 914(b).

(n7)Footnote 7. See, e.g., Holm v. Superior Court (1954) 42 Cal. 2d 500, 507, 267 P.2d 1025 .
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Reserved
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§ 21.30 Waiver of Privilege by Disclosure

[1] Disclosure of Significant Part of Confidential Communication

[a] General Rule

Under Evidence Code Section 912(a), the right of any person to claim a privilege based on a confidential relationship,
that is, a privilege under Evidence Code Section 954 (lawyer-client privilege), 980 (privilege for confidential marital
communications), 994 (physician-patient privilege), 1014 (psychotherapist-patient privilege), 1033 (privilege of
penitent), 1034 (privilege of clergy member), 1035.8 (sexual assault counselor-victim privilege), or 1037.5 (domestic
violence counselor-victim privilege), is generally waived with respect to a communication otherwise protected under
that privilege if the holder of the privilege, without coercion, has disclosed a significant part of that communication or
has consented to such disclosure by another.n1 Thus, Evidence Code Section 912(a) contemplates a waiver only when
the holder of the privilege reveals a significant part of the communication, consents to disclosure, or fails to object when
he or she has the opportunity.n2 The disclosure of the communication by one other than the holder of the privilege,
unless done with the holder's consent, will not constitute a waiver of the privilege under Evidence Code Section 912.n3

In the context of the attorney-client relationship, for example, the attorney-client privilege is waived if the client without
coercion has disclosed a significant part of the communication.n4 Thus, when a client's employee provided deposition
testimony based on reports that the employee had originally prepared but that were subsequently transmitted to
defendant's attorney, the employee was held to have waived the attorney-client privilege with respect to the reports by
relying on, referring to, and testifying from the allegedly privileged reports.n5

Similarly, in the context of the marital relationship, a defendant was held to have waived his privilege to refuse to
disclose confidential marital communicationsn6 when a court of appeal found defendant displayed no expectation of
confidentiality in disclosing to an officer what defendant claimed to be his wife's confession of murder.n7 The wife was
properly permitted to testify to the alleged confession in defendant's murder trial.n8 Likewise, in another murder case, it
was proper to admit defendant's wife's testimony that defendant had communicated to her death threats against third
parties.n9 The defendant's privilege under Evidence Code Section 980 (privilege for confidential marital
communications), to prevent his wife from disclosing the threats, was held to be waived under Evidence Code Section
912(a), because defendant had previously disclosed to a probation officer a significant part of the conversation with his
wife in which he made the threats.n10

In the context of the psychotherapist-patient relationship, when defendant confessed a murder to a psychotherapist
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appointed by the court at defendant's request in a case unrelated to a murder charge against him and in which defendant
called the psychotherapist as his own witness, it was proper to admit the confession during the guilt phase of the murder
trial, because under Evidence Code Section 912, defendant had waived the psychiatrist-patient privilege by disclosing a
significant part of the communication or had consented to its disclosure.n11

In the context of the clergy-penitent relationship, when the defendant in a criminal prosecution related matters
pertaining to a robbery to a minister who advised him to call the police, the presumption under Evidence Code Section
912 that the communication from defendant to the minister was confidential was offset, if not totally dispelled, by
defendant's demonstrated waiver of the privilege in allowing the minister to relate defendant's conversation with him to
a police officer in the presence of defendant.n12

[b] Disclosure of Other Than Significant Part of Communication

Even without an express assertion of the privilege, the privilege is preserved until the holder discloses a substantial part
of the communication or remains silent in the face of a warning that disclosure thereof will be sought from other
sources.n13 Thus, in a murder prosecution, a prosecution witness did not waive her psychotherapist-patient privilege by
giving certain testimony on cross-examination when that testimony disclosed at most that she had consulted two
psychiatrists and did not reveal the substance of her consultations.n14

A mere admission that a privileged relationship exists does not constitute disclosure of a significant part of any claimed
privileged communication arising out of that relationship.n15 Similarly, mere disclosure of the fact that a privileged
communication has occurred does not amount to a disclosure of the specific content of that communication, and does
not necessarily constitute a waiver of the privilege.n16

In addition, revelation that certain subjects were not discussed during the course of a confidential relationship does not
constitute disclosure of a significant part of any claimed privileged communication arising out of that relationship.n17
Nor does testifying about facts that might have been discussed in confidential conversations waive a privilege, because
it is not equivalent to disclosure of the actual content of those conversations.n18

[2] Consent to Disclosure

[a] Generally

Consent to disclosure is manifested by any statement or other conduct of the holder of the privilege indicating consent
to the disclosure.n19

For example, a mother was held to have waived her physician-patient privilege by demonstrating her consent that the
diagnosis and evaluation of a psychologist who examined her be communicated to the juvenile court judge in a
proceeding under former Welfare and Institutions Code Section 600 to bring her minor sons under the control of the
juvenile court.n20 The mother was held to have waived her privilege because she voluntarily participated in the
psychologists's examination, she knew that the purpose of the examination was to aid in determining whether she would
get custody, and she knew that the juvenile court judge would make the custody decision.n21

In the context of the lawyer-client privilege, consent of the client was inferred from a disclosure by the client's attorney,
when the disclosure was made for the client's benefit during negotiations on behalf of the client.n22

[b] Failure to Claim Privilege

Consent to disclosure is also manifested by the failure of the holder of the privilege to claim it in any proceeding in
which the holder has the legal standing and opportunity to do so.n23 For example, the failure to object to admission of
testimony of a communication between a client and his or her attorney or to claim the attorney-client privilege
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constitutes a waiver.n24 Additionally, a defendant cannot claim for the first time on appeal that the admission of
testimony of a conversation in which one defendant admitted paternity of some children violated the marital privilege
when no objection was made to the questions eliciting the testimony, and no claim of marital privilege was urged.n25

The Civil Discovery Act also provides that an objection to a demand for discovery, based on a claim of privilege, is
waived if it is not timely raised, in discovery proceedings involving depositions,n26 interrogatories,n27 inspection of
documents or things,n28 and requests for admissions.n29 These waiver provisions apply to all privileges, in contrast
with the waiver provision of Evidence Code Section 912(a) which applies only to privileges based on a confidential
relationship.n30

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesAttorney-Client PrivilegeWaiverEvidencePrivilegesClergy
CommunicationsWaiverEvidencePrivilegesDoctor-Patient PrivilegeWaiverEvidencePrivilegesMarital
PrivilegesAdverse Spousal TestimonyWaiverEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsWaiverEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 912(a). See generally Western Digital Corp. v. Superior Court (1998) 60 Cal. App. 4th
1471, 1482-1484, 71 Cal. Rptr. 2d 179 (order disqualifying party's counsel on conflict of interest grounds based on his
review of opposing party's draft retainer letter was improper because letter contained nothing of confidential nature in
that everything of substance in it had already been voluntarily revealed).

(n2)Footnote 2. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 341, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n3)Footnote 3. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 341, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n4)Footnote 4. People v. Morris (1971) 20 Cal. App. 3d 659, 663, 97 Cal. Rptr. 817 (overruled on other grounds
in People v. Duran (1976) 16 Cal. 3d 282, 292, 127 Cal. Rptr. 618, 545 P.2d 1322 ).

(n5)Footnote 5. Kerns Constr. Co. v. Superior Court (1968) 266 Cal. App. 2d 405, 408-411, 72 Cal. Rptr. 74 .

(n6)Footnote 6. Evid. Code § 980.

(n7)Footnote 7. People v. Worthington (1974) 38 Cal. App. 3d 359, 365-366, 113 Cal. Rptr. 322 .

(n8)Footnote 8. People v. Worthington (1974) 38 Cal. App. 3d 359, 365-366, 113 Cal. Rptr. 322 .

(n9)Footnote 9. People v. Carter (1973) 34 Cal. App. 3d 748, 752-753, 110 Cal. Rptr. 324 .

(n10)Footnote 10. People v. Carter (1973) 34 Cal. App. 3d 748, 753, 110 Cal. Rptr. 324 (also holding that
disclosure to probation officer was not privileged).

(n11)Footnote 11. People v. Garaux (1973) 34 Cal. App. 3d 611, 613, 110 Cal. Rptr. 119 .

(n12)Footnote 12. People v. Johnson (1969) 270 Cal. App. 2d 204, 207-208, 75 Cal. Rptr. 605 .

(n13)Footnote 13. People v. Perry (1972) 7 Cal. 3d 756, 783, 103 Cal. Rptr. 161, 499 P.2d 129 .

(n14)Footnote 14. People v. Perry (1972) 7 Cal. 3d 756, 782-783, 103 Cal. Rptr. 161, 499 P.2d 129 .

(n15)Footnote 15. People v. Perry (1972) 7 Cal. 3d 756, 783, 103 Cal. Rptr. 161, 499 P.2d 129 .
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(n16)Footnote 16. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 601-602, 208 Cal. Rptr. 886, 691 P.2d 642 .

(n17)Footnote 17. People v. Perry (1972) 7 Cal. 3d 756, 783, 103 Cal. Rptr. 161, 499 P.2d 129 .

(n18)Footnote 18. Maas v. Municipal Court (1985) 175 Cal. App. 3d 601, 606, 221 Cal. Rptr. 245 .

(n19)Footnote 19. Evid. Code § 912(a).

(n20)Footnote 20. In re Edward D. (1976) 61 Cal. App. 3d 10, 15, 132 Cal. Rptr. 100 .

(n21)Footnote 21. In re Edward D. (1976) 61 Cal. App. 3d 10, 15, 132 Cal. Rptr. 100 .

(n22)Footnote 22. Klang v. Shell Oil Co. (1971) 17 Cal. App. 3d 933, 938, 95 Cal. Rptr. 265 .

(n23)Footnote 23. Evid. Code § 912(a). See, e.g., Inabnit v. Berkson (1988) 199 Cal. App. 3d 1230, 1238-1239,
245 Cal. Rptr. 525 (patient's failure to act after receiving notice that her psychiatrist's records of her treatment had been
subpoenaed and that she could prevent disclosure constituted waiver of psychotherapist-patient privilege).

(n24)Footnote 24. People v. Poulin (1972) 27 Cal. App. 3d 54, 64, 103 Cal. Rptr. 623 .

(n25)Footnote 25. People v. Legerretta (1970) 8 Cal. App. 3d 928, 935, 87 Cal. Rptr. 587 .

(n26)Footnote 26. See Code Civ. Proc. § 2025.460(a), discussed in Chapter 51.

(n27)Footnote 27. See Code Civ. Proc. § 2030.290(a), discussed in Chapter 60.

(n28)Footnote 28. See Code Civ. Proc. § 2031.300(a), discussed in Chapter 61. See Blue Ridge Ins. Co. v.
Superior Court (1988) 202 Cal. App. 3d 339, 347, 248 Cal. Rptr. 346 (attorney-client privilege not waived when timely
raised as objection in response to production demand, even though response was unverified).

(n29)Footnote 29. See Code Civ. Proc. § 2033.280(a), discussed in Ch. 63.

(n30)Footnote 30. See discussion in [1][a], above.
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§ 21.31 Waiver by Joint Holder of Privilege Not Waiver by Other Joint Holders

When two or more persons are joint holders of a privilege under Evidence Code Section 954 (attorney-client privilege),
994 (physician-patient privilege), 1014 (psychotherapist-patient privilege), 1035.8 (sexual assault counselor-victim
privilege), or 1037.5 (domestic violence counselor-victim privilege), a waiver of the right of a particular joint holder of
the privilege to claim the privilege does not affect the right of another joint holder to claim the privilege.n1 In the case
of the privilege provided by Evidence Code Section 980 (privilege to refuse to disclose confidential marital
communications), a waiver of the right of one spouse to claim the privilege does not affect the right of the other spouse
to claim the privilege.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesAttorney-Client PrivilegeWaiverEvidencePrivilegesDoctor-Patient
PrivilegeWaiverEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsWaiverEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 912(b); see, e.g., American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d
579, 591, 595-596, 113 Cal. Rptr. 561 (insured unable to waive insurer's privilege of confidential communications with
mutual attorney).

(n2)Footnote 2. Evid. Code § 912(b).
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§ 21.32 Privileged Disclosure Not Waiver

A disclosure that is itself privileged is not a waiver of any privilege.n1

A privilege is not waived when a revelation of the privileged matter takes place in another privileged communication.n2
For example, a person does not waive his or her attorney-client privilege by telling his or her spouse in confidence what
it was that he or she told his or her attorney.n3 Nor does a person waive the marital communication privilege by telling
his or her attorney in confidence in the course of the attorney-client relationship what it was that he or she told his or her
spouse.n4 A privileged communication should not cease to be privileged merely because it has been related in the
course of another privileged communication.n5

The theory underlying the concept of waiver is that the holder of the privilege has abandoned the secrecy to which he or
she is entitled under the privilege.n6 When the revelation of the privileged matter takes place in another privileged
communication, there has been no abandonment.n7 Of course, this rule does not apply unless the revelation was within
the scope of the relationship in which it was made.n8

The attorney-client privilege in regard to one attorney is not waived because the client discloses privileged
communications of a related subject matter with other attorneys. It is not the content of the communication but rather
the relationship that is protected by the attorney-client privilege. Thus, a waiver concerning a communication between
one attorney and the client will not operate as a waiver with other attorneys who represent the client in the action.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesAttorney-Client PrivilegeGeneral OverviewEvidencePrivilegesAttorney-Client
PrivilegeWaiverEvidencePrivilegesMarital PrivilegesGeneral OverviewEvidencePrivilegesMarital
PrivilegesConfidential CommunicationsWaiver

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 912(c).

(n2)Footnote 2. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n3)Footnote 3. Senate Judiciary Comm. Comment to Evid. Code § 912.
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(n4)Footnote 4. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n5)Footnote 5. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n6)Footnote 6. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n7)Footnote 7. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n8)Footnote 8. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n9)Footnote 9. Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 97, 146 Cal. Rptr. 171 .
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§ 21.33 Disclosure Necessary to Accomplish Purpose of Privileged Relationship Not Waiver

[1] General Rule

A disclosure in confidence of a communication that is protected by a privilege under Evidence Code Section 954
(attorney-client privilege), 994 (physician-patient privilege), 1014 (psychotherapist-patient privilege), 1035.8 (sexual
assault counselor-victim privilege), or 1037.5 (domestic violence counselor-victim privilege), when disclosure is
reasonably necessary for the accomplishment of the purpose for which the lawyer, physician, psychotherapist, or sexual
assault counselor was consulted, is not a waiver of the privilege.n1

Evidence Code Section 912(d) is designed to maintain the confidentiality of communications in certain situations when
the communications are disclosed to others in the course of accomplishing the purpose for which the lawyer, physician,
psychotherapist, sexual assault counselor, or domestic violence counselor was consulted.n2 For example, when a
confidential communication from a client is related by his or her attorney to a physician, appraiser, or other expert in
order to obtain that person's assistance so that the attorney will better be able to advise the client, the disclosure is not a
waiver of the privilege, even though the disclosure is made with the client's knowledge and consent.n3 Also, a
physician's or psychotherapist's keeping of confidential records necessary to diagnose or treat a patient, such as
confidential hospital records, is not a waiver of the privilege, even though other authorized persons have access to the
records.n4

A patient's presentation of a physician's prescription to a registered pharmacist would not constitute a waiver of the
physician-patient privilege because this disclosure is reasonably necessary for the accomplishment of the purpose for
which the physician is consulted.n5 Similarly, the mere exchange of a plaintiff's records between plaintiff's psychiatrist
and other physicians treating plaintiff does not constitute a waiver of the psychotherapist-patient privilege, when the
exchange is reasonably necessary for the purpose for which that physician or psychotherapist is consulted.n6

Disclosure of confidential legal advice and strategy among an insurer's employees could be protected by the
attorney-client privilege, even if the insurer's attorneys were not directly involved, and the documents at issue did not
include excerpts of direct communications from the attorneys, provided that the employees involved were third persons
to whom disclosure was reasonably necessary to further the purpose of the legal consultation.n6.1

It is not clear whether common cooperation among defendants, for a purpose other than a common defense of the
lawsuit, is a purpose for which the defense lawyers were consulted, within the meaning of Evidence Code Section
912(d), so that there is no waiver by mutual disclosure of the attorneys' work.n7 The issue arose in Raytheon Co. v.
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Superior Court,n8 in which codefendants who were adversaries voluntarily shared information otherwise protected by
the attorney-client privilege. After the trial court erroneously ordered production on another ground, the court of appeal
sent the case back to the trial court for reconsideration. While not ruling out the possibility that such mutual disclosure
can be protected, it explained there is no ''joint defense privilege''; instead, the issue of waiver must be determined under
the terms of Evidence Code Section 912(d) with respect to the attorney-client privilege, and depends on the necessity for
disclosure.n9

Raytheon suggests that defendants may share information with each other without waiving the attorney-client privilege
if cooperation is reasonably necessary for counsel to provide representation. In other words, parties ''aligned on the
same side in an investigation or litigation'' may, in some circumstances, share privileged documents without waiving the
attorney-client privilege.n10 Accordingly, a corporation that was the target of a government investigation regarding
improperly recorded revenues waived the attorney-client privilege and work product protection when it shared
privileged documents--audit committee report and memoranda of employee interviews, prepared by the corporation's
attorneys--with the government, despite the confidentiality agreements that accompanied the disclosures. In this case,
there was no real alignment of interests between the government and an entity under investigation for securities law
violations.n11

In another case construing the ''joint defense'' or ''common interest'' doctrine, the court of appeal held that when parties
negotiating a business transaction entered into a joint defense agreement in anticipation of litigation by a third party, in
camera review was required to determine whether the disclosure of the documents in the course of the transaction
waived the attorney-client privilege. While the joint defense agreement was not void as a matter of public policy, it
could not serve as sole ground for withholding the documents.n12 The court suggested the following procedure for
ruling on a claim that documents are protected by a joint defense agreement or common interest: First, the trial court
must establish that the documents are protected by either the attorney-client privilege or the attorney work product
doctrine. Then, the trial court must determine that there was a reasonable expectation the communications would be
maintained in confidence and that the disclosures were reasonably necessary for the purpose for which attorneys were
consulted. ''This determination will invariably hinge on the content and context of the communication.'' Finally, in order
to assess the claims of privilege and the need for disclosure, the trial court may conduct an in camera review of the
disputed documents.n13

[2] Effect of Evidence Code Section 771

Evidence Code Section 771 governs the conditions under which a writing used by a witness to refresh his or her
memory must be produced at a trial or other hearing.n14 However, Evidence Code Section 771 does not apply to a tape
recording of an attorney's interview with a client, reviewed by the client to refresh his or her recollection prior to the
taking of the client's deposition.n15 In this case, the privilege to refuse to disclose a confidential communication
between attorney and client controls over Evidence Code Section 771.n16 ''Writing'' in Evidence Code Section 771 is
not intended to include a transcription of taped material under these circumstances.n17 Therefore, at least in the context
of the attorney-client relationship, a client who so reviews a tape recording prior to testimony does not thereby waive
his or her attorney-client privilege by virtue of the production requirement of Evidence Code Section 771.n18 Rather, a
client's review of a tape under these circumstances may be viewed as a disclosure under Evidence Code Section 912(d)
reasonably necessary for the accomplishment of the purpose for which the attorney is consulted.n19

Legal Topics:

For related research and practice materials, see the following legal topics:
Business & Corporate LawLimited Liability CompaniesFormationCivil ProcedureDiscoveryPrivileged MattersWork
ProductWaiversEvidenceDemonstrative EvidenceRecordingsEvidencePrivilegesAttorney-Client PrivilegeGeneral
OverviewEvidencePrivilegesAttorney-Client PrivilegeWaiverEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeWaiverEvidencePrivilegesPsychotherapist-Patient
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PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiverEvidenceTestimonyRefreshing
RecollectionMemory AidsGeneral OverviewEvidenceTestimonyRefreshing RecollectionMemory
AidsWritingsEvidenceTestimonyRefreshing RecollectionRefreshing Before Testimony

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 912(d).

(n2)Footnote 2. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n3)Footnote 3. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n4)Footnote 4. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n5)Footnote 5. Senate Judiciary Comm. Comment to Evid. Code § 912.

(n6)Footnote 6. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 341, 107 Cal. Rptr. 309, 508 P.2d 309 ; see also
Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 801, 132 Cal. Rptr. 635 ; (disclosure made to promote
patient's treatment is reasonably necessary).

(n7)Footnote 6.1. Zurich Am. Ins. Co. v. Superior Court (2007) 155 Cal. App. 4th 1485, 1503, 66 Cal. Rptr. 3d
833 (remanding to make this determination).

(n8)Footnote 7. See Raytheon Co. v. Superior Court (1989) 208 Cal. App. 3d 683, 687, 256 Cal. Rptr. 425 .

(n9)Footnote 8. Raytheon Co. v. Superior Court (1989) 208 Cal. App. 3d 683, 256 Cal. Rptr. 425 .

(n10)Footnote 9. Raytheon Co. v. Superior Court (1989) 208 Cal. App. 3d 683, 689, 256 Cal. Rptr. 425 .

(n11)Footnote 10. McKesson HBOC, Inc. v. Superior Court (2004) 115 Cal. App. 4th 1229, 1238, 9 Cal. Rptr. 3d
812 (interpreting Evid. Code §§ 912, 952 to permit sharing of privileged information when it furthers attorney-client
relationship, not simply when two or more parties might have overlapping interests).

(n12)Footnote 11. McKesson HBOC, Inc. v. Superior Court (2004) 115 Cal. App. 4th 1229, 1238-1239, 9 Cal.
Rptr. 3d 812 .

(n13)Footnote 12. OXY Resources California LLC v. Superior Court (2004) 115 Cal. App. 4th 874, 893, 9 Cal.
Rptr. 3d 621 .

(n14)Footnote 13. OXY Resources California LLC v. Superior Court (2004) 115 Cal. App. 4th 874, 902, 9 Cal.
Rptr. 3d 621 .

(n15)Footnote 14. See Evid. Code § 771.

(n16)Footnote 15. Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 73-74, 105 Cal. Rptr. 241 .

(n17)Footnote 16. Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 73-74, 105 Cal. Rptr. 241 .

(n18)Footnote 17. Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 73-74, 105 Cal. Rptr. 241 .

(n19)Footnote 18. Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 72, 74, 105 Cal. Rptr. 241 .

(n20)Footnote 19. See Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 73, 105 Cal. Rptr. 241 .
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§ 21.34 Intent to Disclose Not Waiver

The intent to disclose cannot operate as a waiver. A waiver can occur only when the holder of the privilege has in fact
disclosed privileged information.n1

FOOTNOTES:
(n1)Footnote 1. Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 95, 146 Cal. Rptr. 171 .
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§ 21.35 Inadvertent Disclosure of Privileged Matters by Attorney

[1] No Waiver When Client Has Not Consented

In State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 82 Cal. Rptr. 2d 799 , plaintiff's counsel, in
response to a discovery request by defendant's counsel, sent documents of plaintiff's that inadvertently included
privileged attorney-client communications. Plaintiff discovered the error and asked for the return of the privileged
documents, but defense counsel refused. The trial court found this refusal to be in bad faith and imposed sanctions
under Code Civ. Proc. Section 128.5.n1 On appeal from this ruling, the court of appeal held the refusal was not justified
by a waiver of the privilege through disclosure. A trial court called to determine whether inadvertent disclosure of
privileged communications constitutes waiver of the privilege by the holder, must examine subjective intent of the
holder and the relevant surrounding circumstances for any manifestation of holder's consent to disclose. When, as in this
case, the client or privilege holder clearly did not consent or intend to disclose privileged matter, the accidental,
inadvertent disclosure of such matter by the client's attorney does not constitute a waiver under Evidence Code § 912.n2

[2] Ethical Duty of Counsel Receiving Inadvertently Disclosed Privileged Matters

In State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 82 Cal. Rptr. 2d 799 ,n3 defense counsel, in
response to his request for production of documents by plaintiff, received responses that, through the inadvertence of
plaintiff's counsel, included obviously privileged communications between the plaintiff and plaintiff's attorney. The
defendant's attorney not only refused to return the privileged material when plaintiff discovered the error and sought its
return, but also disclosed it to an expert witness consultant, who, in turn, disclosed it to another attorney who was
pursuing a separate claim adverse to plaintiff. For this conduct, the trial court sanctioned the attorney under Code Civ.
Proc. Section 128.5. On review of this ruling, the appellate court reluctantly reversed, because the attorney's conduct
was not prohibited by any California decision, statute, or rule of professional conduct.n4

However, for future cases, the court of appeal went on to state a California standard of attorney conduct in such
situations, drawn from ABA Formal Ethics Opinion No. 92-368. When an attorney receives materials obviously subject
to attorney-client privilege, or otherwise clearly confidential and privileged, and it is reasonably apparent that they were
made available through inadvertence, that attorney should refrain from examining them any more than is essential to
ascertain if they are privileged, and must immediately notify the sender that he or she has possession of materials that
appear to be privileged. The attorney must also notify the party entitled to the privilege. The parties may then proceed to
resolve the situation by agreement or may resort to the court for guidance with the benefit of protective orders and other
judicial intervention as may be justified.n5 When seeking to hold an attorney accountable for misuse of privileged
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materials received through inadvertence, the complaining attorney has the burden to demonstrate persuasively the
inadvertence. Otherwise, an attorney might attempt to gain an advantage by sending privileged matter deliberately and
then moving to disqualify the recipient. Mere exposure to the material does not alone warrant disqualification, although
disqualification may be proper for an attorney who violates the standard now set for handling inadvertently disclosed
privileged matter.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil
ProcedureDiscoveryMisconductEvidencePrivilegesAttorney-Client PrivilegeGeneral
OverviewEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See Chapter 42, § 42.11 for detailed discussion of Code Civ. Proc. § 128.5.

(n2)Footnote 2. State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 652-654, 82 Cal. Rptr. 2d 799 .

(n3)Footnote 3. See also discussion in [1], above.

(n4)Footnote 4. State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 647-648, 656-658, 82 Cal. Rptr.
2d 799 .

(n5)Footnote 5. State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 656-657, 82 Cal. Rptr. 2d 799 .

(n6)Footnote 6. State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 656-657, 82 Cal. Rptr. 2d 799 .
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§ 22.syn Synopsis to Chapter 22: Privilege Against Self-Incrimination

§ 22.01 Basic Rule of Privilege Against Self-Incrimination

§ 22.02 Distinguished From Privilege of Criminal Defendant Not to Be Called as Witness and Not to Testify

§§ 22.03through 22.09 [Reserved]

§ 22.10 Privilege Available in Criminal and Civil Proceedings

§ 22.11 Privilege Limited to Incrimination in Commission of Punishable Crime

§ 22.12 Privilege Extends to Links in Chain of Incriminating Evidence Against Witness

§ 22.13 Applicability of Privilege to Testimony, Real Evidence, and Physical Evidence

§ 22.14 Applicability of Privilege to Records, Private Papers, and Other Documents

§§ 22.15through 22.19 [Reserved]

§ 22.20 Privilege as Personal Right

§ 22.21 Applicability of Privilege to Nonnatural Persons

§ 22.22 When Privilege May Be Asserted

[1] When Witness Is Questioned Under Oath

[2] Blanket Assertion of Privilege

[a] Generally Not Permitted

[b] Exceptions

[i] When Witness Will Not Answer Any Question Posed

[ii] When Blanket Assertion Is Not Prejudicial
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[3] In Civil Proceedings When Criminal Proceedings Pending

§ 22.23 Burden of Proving Asserted Privilege

[1] Burden on Claiming Party to Show Incrimination

[2] Required Showing

[a] General Rule

[b] Likelihood of Punishment Following Conviction Based on Matters Sought to Be Discovered

[c] Reasonableness of Witness' Fear of Incrimination

§ 22.24 Court Determination of Claim of Privilege

[1] General Rule

[2] Required Inquiry by Court

[3] Required Findings by Court When Rejecting Claim of Privilege

§ 22.25 Consequences of Invoking Privilege

[1] General Rule

[2] Orders Precluding Testimony at Trial

[a] Protective Order

[b] Evidence Sanction

[i] Generally

[ii] When Evidence Sanction Is Improper

[3] Other Sanction Orders

[a] Dismissal

[b] Contempt

§ 22.26 Remedy for Denial of Privilege

§§ 22.27through 22.29 [Reserved]

§ 22.30 General Rule

§ 22.31 Waiver Regarding Issues Tendered by Witness
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§ 22.32 Pretrial Testimony as Not Waiver of Privilege at Trial

§ 22.33 Waiver on Appeal

§§ 22.34through 22.39 [Reserved]

§ 22.40 Use Immunity

[1] Definition

[2] Distinguished From Transactional Immunity

§ 22.41 Constitutionality of Grants of Use Immunity

§ 22.42 Protective Orders Granting Immunity in Discovery Proceedings

[1] Orders Permissible if Subsequent Criminal Prosecution Is Not Unduly Hampered

[2] Conditions Precedent to Issuance of Orders

[a] Generally

[b] Required Notice to Prosecuting Agency

[c] Objections by Prosecuting Agency

[i] Mode of Objection

[ii] Effect of Objection

[iii] Overcoming Objection

§ 22.43 Denial of Protective Order

[1] Denial Without Statement of Reasons as Abuse of Discretion

[2] Limited Discretion

§ 22.44 When Protective Order Granting Immunity to Some but Not All Defendants Is Improper
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Scope

SCOPE

This chapter discusses the privilege against self-incrimination as it arises in civil actions and proceedings, and focuses
on the assertion of the privilege in civil discovery proceedings. Part A discusses the basic rule of the privilege against
self-incrimination under Evidence Code Section 940, distinguishing that privilege from the privilege of a criminal
defendant under Evidence Code Section 930 not to be called as a witness or to testify. Part B discusses the scope of the
privilege. Part C discusses assertion of the privilege. Part D discusses waiver of the privilege. Part E discusses grants of
immunity from the use of incriminating evidence when the production of privileged evidence is compelled.

For a discussion of Evidence Code Sections 900-920, the general statutory provisions applicable to all evidentiary
privileges, see Chapter 21. For a discussion of motions and forms for use to compel discovery after the assertion of a
privilege, as those motions arise relative to particular discovery devices, see Chapters 50-63.
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§ 22.01 Basic Rule of Privilege Against Self-Incrimination

The Fifth Amendment to the United States Constitution, and Article I, Section 15, of the California Constitution, both
provide that persons may not be compelled in criminal causes to be witnesses against themselves. The Fifth Amendment
to the federal Constitution is made applicable to the states by the Fourteenth Amendment.n1

Evidence Code Section 940 provides that to the extent that such a privilege exists under the United States and
California Constitutions, a person has a privilege to refuse to disclose any matter that may tend to incriminate him or
her.n2Evidence Code Section 940 does not determine the scope of the privilege against self-incrimination, nor does it
prescribe the exceptions to the privilege or indicate when it has been waived.n3 These matters are determined by the
pertinent constitutional provisions establishing the privilege as interpreted by the courts.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination PrivilegeConstitutional
LawBill of RightsState ApplicationEvidencePrivilegesSelf-Incrimination PrivilegeGeneral
OverviewEvidencePrivilegesSelf-Incrimination PrivilegeElementsEvidencePrivilegesSelf-Incrimination
PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Segretti v. State Bar (1976) 15 Cal. 3d 878, 886, 126 Cal. Rptr. 793, 544 P.2d 929 ; see Malloy v.
Hogan (1964) 378 U.S. 1, 6, 84 S. Ct. 1489, 12 L. Ed. 2d 653 .

(n2)Footnote 2. Evid. Code § 940.

(n3)Footnote 3. Law Rev. Comm. Comment to Evid. Code § 940.

(n4)Footnote 4. Law Rev. Comm. Comment to Evid. Code § 940; see Wilson v. Superior Court (1976) 63 Cal.
App. 3d 825, 829-830, 134 Cal. Rptr. 130 .
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§ 22.02 Distinguished From Privilege of Criminal Defendant Not to Be Called as Witness and Not to Testify

Under Evidence Code Section 930, to the extent that such a privilege exists under the Constitution of the United States
or the State of California, a defendant in a criminal case has a privilege not to be called as a witness and not to testify.n1

The privilege of Evidence Code Section 930 is available only to a defendant in a criminal case.n2 For example, a judge
who is the subject of fitness proceedings that are neither criminal nor before a court of justice does not have the
privilege afforded a defendant in a criminal case under Evidence Code Section 930 to refuse to respond as a witness and
to refuse to testify.n3 He or she may be called to testify and can refuse to disclose only a matter that may tend to
incriminate him or her.n4 Similarly, since proceedings under Welfare and Institutions Code Section 6500 et seq. for
commitment of persons with mental retardation are predominantly civil in nature, the person who is the subject of such
a petition does not have the absolute right accorded to a criminal defendant not to be called as a witness and not to
testify, but may refuse to disclose a matter that may tend to incriminate him or her.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination PrivilegeCriminal Law
& ProcedureTrialsDefendant's RightsRight to Remain SilentSelf-Incrimination
PrivilegeEvidencePrivilegesSelf-Incrimination PrivilegeGeneral OverviewEvidenceTestimonyLay WitnessesGeneral
OverviewPublic Health & Welfare LawHealthcareMental Health ServicesCommitmentChildren

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 930.

(n2)Footnote 2. See McComb v. Superior Court (1977) 68 Cal. App. 3d 89, 98, 137 Cal. Rptr. 233 .

(n3)Footnote 3. McComb v. Superior Court (1977) 68 Cal. App. 3d 89, 98, 137 Cal. Rptr. 233 .

(n4)Footnote 4. See Evid. Code § 940.

(n5)Footnote 5. Cramer v. Tyars (1979) 23 Cal. 3d 131, 137-138, 151 Cal. Rptr. 653, 588 P.2d 793 .
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§ 22.10 Privilege Available in Criminal and Civil Proceedings

The privilege against self-incrimination, as articulated in the Fifth Amendment to the United States Constitution, Article
I, Section 15 of the California Constitution, and Evidence Code Section 940, can be asserted in any civil, criminal,
administrative, judicial, investigatory, or adjudicatory proceeding.n1 It protects against any disclosures that the witness
reasonably believes could be used in a criminal prosecution or could lead to other evidence that might be so used.n2

Examples of proceedings at which the privilege may be asserted include a State Bar disciplinary hearing,n3 a civil
commitment hearing to determine a witness' mental condition,n4 a hearing before the Commission on Judicial
Performance,n5 an investigational hearing conducted by the Director of Agriculture,n6 and a rehabilitation hearing to
commit a person in imminent danger of becoming a narcotics addict.n7 The privilege may also be asserted in judgment
debtorn8 and grand jury proceedings.n9

In a civil proceeding initiated under former Welfare and Institutions Code Section 600(d) (now see Welfare and
Institutions Code Section 300(d)) to declare a child a dependent child of the juvenile court, a parent of the juvenile
could not claim the privilege against self-incrimination to exclude certain evidence, because the action was a civil
proceeding for the protection of the child and not a prosecution of the parents, and because, under former Welfare and
Institutions Code Section 701.7 (now see Welfare and Institutions Code Section 355.1(d)), testimony by a parent or
guardian in a dependency proceeding is not admissible in any other action or proceeding.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawAgency InvestigationsGeneral OverviewAdministrative LawAgency InvestigationsConstitutional
RightsSelf-Incrimination PrivilegeCivil ProcedureJudgmentsEntry of JudgmentsEnforcement & ExecutionDiscovery of
AssetsConstitutional LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination PrivilegeCriminal
Law & ProcedureGrand JuriesSelf-Incrimination PrivilegeInvocation by WitnessesEntitlementCriminal Law &
ProcedureTrialsDefendant's RightsRight to Remain SilentSelf-Incrimination
PrivilegeEvidencePrivilegesSelf-Incrimination PrivilegeGeneral OverviewFamily LawDelinquency &
DependencyDependency ProceedingsLegal EthicsJudicial ConductLegal EthicsSanctionsDisciplinary
ProceedingsGeneral OverviewPublic Health & Welfare LawHealthcareMental Health ServicesCommitmentInvoluntary
Commitment of Adults

FOOTNOTES:
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(n1)Footnote 1. Cramer v. Tyars (1979) 23 Cal. 3d 131, 138, 151 Cal. Rptr. 653, 588 P.2d 793 .

(n2)Footnote 2. Cramer v. Tyars (1979) 23 Cal. 3d 131, 138, 151 Cal. Rptr. 653, 588 P.2d 793 ; see Kastigar
v. United States (1972) 406 U.S. 441, 444-445, 92 S. Ct. 1653, 32 L. Ed. 2d 212 .

(n3)Footnote 3. See Segretti v. State Bar (1976) 15 Cal. 3d 878, 885-887, 126 Cal. Rptr. 793, 544 P.2d 929 .

(n4)Footnote 4. See Cramer v. Tyars (1979) 23 Cal. 3d 131, 138, 151 Cal. Rptr. 653, 588 P.2d 793 .

(n5)Footnote 5. See McComb v. Superior Court (1977) 68 Cal. App. 3d 89, 98, 137 Cal. Rptr. 233 .

(n6)Footnote 6. See Fielder v. Berkeley Properties Co. (1972) 23 Cal. App. 3d 30, 46, 99 Cal. Rptr. 791 .

(n7)Footnote 7. See People v. Whelchel (1967) 255 Cal. App. 2d 455, 461, 63 Cal. Rptr. 258 .

(n8)Footnote 8. See In re the Marriage of Sachs (2002) 95 Cal. App. 4th 1144, 1150, 116 Cal. Rptr. 2d 273 ;
Troy v. Superior Court (1986) 186 Cal. App. 3d 1006, 1010, 231 Cal. Rptr. 108 .

(n9)Footnote 9. See In re Grand Jury Proceedings (9th Cir. 1986) 801 F.2d 1164, 1167 .

(n10)Footnote 10. Collins v. Superior Court (1977) 74 Cal. App. 3d 47, 52, 54, 141 Cal. Rptr. 273 .
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§ 22.11 Privilege Limited to Incrimination in Commission of Punishable Crime

The privilege against self-incrimination is limited to incrimination in the commission of a punishable crime.n1 A
witness may not refuse to answer a question on the ground of the privilege against self-incrimination if any of the
following is true:n2

1. At the time of the transactions respecting which testimony is sought, the acts did not constitute an
offense;

2. At the time of giving the testimony, the acts are no longer punishable;

3. The statute creating the offense has been repealed;

4. The witness has been tried for the offense and been acquitted or, if convicted, has satisfied the
sentence; or

5. The offense is barred by the statute of limitations and there is no pending prosecution against the
witness.

On the other hand, for example, in an action for damages for the retail sale of alcoholic beverages at less than fair trade
prices, the court held defendants did not have to answer deposition questions concerning any act relative to a conspiracy
on which the statute of limitations had not run, because the violations were misdemeanors and defendants could be
subject to felony charges of conspiracy to commit the misdemeanors.n3

The self-incrimination privilege does not apply to matters that will subject the witness to civil liability. While the
privilege of a criminal defendant is absolute, in a civil case a witness or party may be required to waive the privilege or
accept the civil consequences of silence if he or she exercises the privilege.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesSelf-Incrimination PrivilegeGeneral OverviewEvidencePrivilegesSelf-Incrimination
PrivilegeElements
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FOOTNOTES:
(n1)Footnote 1. People v. Whelchel (1967) 255 Cal. App. 2d 455, 460, 63 Cal. Rptr. 258 .

(n2)Footnote 2. Peck's Liquors, Inc. v. Superior Court (1963) 221 Cal. App. 2d 772, 776, 34 Cal. Rptr. 735 .

(n3)Footnote 3. Peck's Liquors, Inc. v. Superior Court (1963) 221 Cal. App. 2d 772, 785, 34 Cal. Rptr. 735 .

(n4)Footnote 4. Blackburn v. Superior Court (1993) 21 Cal. App. 4th 414, 425-426, 27 Cal. Rptr. 2d 204 .
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§ 22.12 Privilege Extends to Links in Chain of Incriminating Evidence Against Witness

The privilege against self-incrimination extends not only to answers that would in themselves support a criminal
prosecution, but also to those that would furnish a link in the chain of evidence needed to prosecute the person invoking
the privilege.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureTrialsExamination of WitnessesGeneral OverviewEvidencePrivilegesSelf-Incrimination
PrivilegeElements

FOOTNOTES:
(n1)Footnote 1. People v. Superior Court (Keuffel & Esser Co.) (1986) 181 Cal. App. 3d 785, 788, 227 Cal. Rptr. 13 ;
Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 63-64, 178 Cal. Rptr. 358 .
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§ 22.13 Applicability of Privilege to Testimony, Real Evidence, and Physical Evidence

The privilege against self-incrimination applies to evidence of communications or testimony of the accused.n1 The
privilege does not, however, apply to real or physical evidence derived from the accused.n2 Accordingly, the privilege
does not apply in a civil commitment hearing to nonincriminatory questioning which may reveal the witness' mental
condition to the jury.n3 It is appropriate under these circumstances that the jury be permitted fully to observe the
witness and to hear him or her speak and respond.n4 The receipt of this evidence is analogous to the disclosure of
physical, rather than testimonial, evidence and may in fact be the most reliable proof and probative indicator of the
witness' present mental condition.n5

The privilege also does not apply to evidence derived from a visual observation of a driver who is compelled to remain
at the scene of an accident in compliance with Vehicle Code Section 20002(a).n6

Furthermore, the privilege was held not to be impaired in an administrative hearing under the implied-consent law held
before a motorist's trial on charges of driving while intoxicated, when the motorist argued that he was ''compelled'' to
testify at the administrative hearing to prevent suspension of his driver's license.n7 The court concluded that any
perceived compulsion under these circumstances does not constitute testimonial compulsion prohibited by the federal
constitution.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination
PrivilegeEvidenceDemonstrative EvidenceGeneral OverviewEvidencePrivilegesSelf-Incrimination PrivilegeGeneral
OverviewEvidencePrivilegesSelf-Incrimination PrivilegeExceptionsPublic Health & Welfare LawHealthcareMental
Health ServicesCommitmentInvoluntary Commitment of Adults

FOOTNOTES:
(n1)Footnote 1. People v. Rucker (1980) 26 Cal. 3d 368, 380, 162 Cal. Rptr. 13, 605 P.2d 843 ; People v. Ellis
(1966) 65 Cal. 2d 529, 533, 55 Cal. Rptr. 385, 421 P.2d 393 .

(n2)Footnote 2. People v. Rucker (1980) 26 Cal. 3d 368, 380, 162 Cal. Rptr. 13, 605 P.2d 843 ; People v. Ellis
(1966) 65 Cal. 2d 529, 533, 55 Cal. Rptr. 385, 421 P.2d 393 .

(n3)Footnote 3. Cramer v. Tyars (1979) 23 Cal. 3d 131, 139, 151 Cal. Rptr. 653, 588 P.2d 793 .
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(n4)Footnote 4. Cramer v. Tyars (1979) 23 Cal. 3d 131, 139, 151 Cal. Rptr. 653, 588 P.2d 793 .

(n5)Footnote 5. Cramer v. Tyars (1979) 23 Cal. 3d 131, 139, 151 Cal. Rptr. 653, 588 P.2d 793 .

(n6)Footnote 6. In re Carlos A. (1971) 15 Cal. App. 3d 712, 715-716, 93 Cal. Rptr. 438 .

(n7)Footnote 7. Funke v. Department of Motor Vehicles (1969) 1 Cal. App. 3d 449, 454, 81 Cal. Rptr. 662 .

(n8)Footnote 8. Funke v. Department of Motor Vehicles (1969) 1 Cal. App. 3d 449, 454, 81 Cal. Rptr. 662 .
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§ 22.14 Applicability of Privilege to Records, Private Papers, and Other Documents

The privilege against self-incrimination involves the protection of privacy values. This right of privacy, under the Fifth
Amendment to the United States Constitution, protects at least uncommunicated thoughts and has been extended to
preclude compelled production of private papers and documents.n1 However, the privilege does not apply to bar the
enforcement of a summons directed to a taxpayer's attorney to compel production of documents prepared by the
taxpayer's accountant and delivered to the attorney for the purpose of obtaining legal advice.n2 Compelling production
of documents prepared by a third party from the attorney is not equivalent for Fifth Amendment purposes to compelling
the taxpayer to be a witness against himself or herself or to compelling production of private documents from the
taxpayer's personal possession.n3 The court in Fisher v. United States n4 stated that if documents are privileged in a
client's hands by reason of the privilege against self-incrimination, they are privileged in his or her attorney's hands by
reason of the evidentiary privilege protecting confidential communications between client and attorney.n5 However, the
documents at issue in Fisher n6 would not have been privileged even had they been in the custody of the taxpayer.n7

The contents of voluntarily kept business records do not fall within the scope of the privilege because it bars only
compelled self-incrimination. Additionally, records that are legally required to be maintained may be outside the scope
of the privilege.n8 The privilege does not apply to required records if the purpose of the government's inquiry is
regulatory, not criminal, the information requested is contained in documents of a kind the regulated party customarily
keeps, and the records have public aspects.n9

For discussion of the applicability of the privilege to documents held by a witness for another in a representative
capacity, see § 22.20.

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination PrivilegeConstitutional
LawSubstantive Due ProcessPrivacyGeneral OverviewCriminal Law & ProcedureCriminal OffensesControlled
SubstancesGeneral OverviewCriminal Law & ProcedureGrand JuriesSelf-Incrimination PrivilegeInvocation by
WitnessesExclusionsCorporations & RecordsCriminal Law & ProcedureTrialsDefendant's RightsRight to Remain
SilentSelf-Incrimination PrivilegeEvidencePrivilegesAttorney-Client PrivilegeGeneral
OverviewEvidencePrivilegesAttorney-Client PrivilegeScopeEvidencePrivilegesSelf-Incrimination PrivilegeGeneral
OverviewEvidencePrivilegesSelf-Incrimination PrivilegeElementsEvidencePrivilegesSelf-Incrimination
PrivilegeExceptionsEvidencePrivilegesSelf-Incrimination PrivilegeScope
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FOOTNOTES:
(n1)Footnote 1. See People v. Rucker (1980) 26 Cal. 3d 368, 381, 162 Cal. Rptr. 13, 605 P.2d 843 ; People v. Ellis
(1966) 65 Cal. 2d 529, 535, 55 Cal. Rptr. 385, 421 P.2d 393 .

(n2)Footnote 2. Fisher v. United States (1976) 425 U.S. 391, 396-399, 96 S. Ct. 1569, 48 L. Ed. 2d 39 .

(n3)Footnote 3. Fisher v. United States (1976) 425 U.S. 391, 396-399, 96 S. Ct. 1569, 48 L. Ed. 2d 39 .

(n4)Footnote 4. Fisher v. United States (1976) 425 U.S. 391, 96 S. Ct. 1569, 48 L. Ed. 2d 39 .

(n5)Footnote 5. Fisher v. United States (1976) 425 U.S. 391, 404, 96 S. Ct. 1569, 48 L. Ed. 2d 39 .

(n6)Footnote 6. Fisher v. United States (1976) 425 U.S. 391, 96 S. Ct. 1569, 48 L. Ed. 2d 39 .

(n7)Footnote 7. Fisher v. United States (1976) 425 U.S. 391, 96 S. Ct. 1569, 48 L. Ed. 2d 39 .

(n8)Footnote 8. In re Grand Jury Proceedings (9th Cir. 1986) 801 F.2d 1164, 1167-1168 (records of manufacture,
sale, purchase, and disposition of dangerous drugs).

(n9)Footnote 9. See In re Grand Jury Proceedings (9th Cir. 1986) 801 F.2d 1164, 1168 .
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§ 22.20 Privilege as Personal Right

The privilege against self-incrimination is a personal one.n1 Thus, it has been held that a defendant has no right to assert
the privilege on behalf of an accomplice, and cannot complain when the accomplice, who has not been sentenced, is
compelled to answer questions.n2

Similarly, the California Supreme Court has held that the papers and effects protected by the privilege must be property
of the person claiming the privilege, or at least in his or her possession in a purely personal capacity.n3 Thus, in People
ex rel. Clancy v. Superior Court, n4 an employee could not refuse to produce property owned by his employer and held
by the employee in a representative capacity, even though the production of that property might personally incriminate
the employee.n5 In that case a city brought an action against a book store, its proprietor, and individual employees to
abate as public nuisance the sale of obscene material.n6 Plaintiff served a subpoena duces tecum on an individual
defendant employed at the store, demanding the production of certain publications.n7 The Supreme Court directed the
trial court to vacate an order granting defendants' motion to prevent production of the publications.n8

For discussion of the general applicability of the privilege to records, private papers, and other documents, see § 22.14.

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureAccessoriesAiding & AbettingEvidencePrivilegesSelf-Incrimination PrivilegeGeneral
OverviewEvidencePrivilegesSelf-Incrimination PrivilegeElementsEvidencePrivilegesSelf-Incrimination
PrivilegeExceptionsEvidencePrivilegesSelf-Incrimination PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. People v. Superior Court (Keuffel & Esser Co.) (1986) 181 Cal. App. 3d 785, 788, 227 Cal. Rptr. 13 ;
People v. Jenkins (1973) 34 Cal. App. 3d 893, 897, 110 Cal. Rptr. 465 .

(n2)Footnote 2. People v. Jenkins (1973) 34 Cal. App. 3d 893, 897, 110 Cal. Rptr. 465 .

(n3)Footnote 3. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 744-745, 218 Cal. Rptr. 24, 705
P.2d 347 .

(n4)Footnote 4. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 218 Cal. Rptr. 24, 705 P.2d 347 .
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(n5)Footnote 5. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 744-745, 218 Cal. Rptr. 24, 705
P.2d 347 .

(n6)Footnote 6. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 743-744, 218 Cal. Rptr. 24, 705
P.2d 347 .

(n7)Footnote 7. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 744-745, 218 Cal. Rptr. 24, 705
P.2d 347 .

(n8)Footnote 8. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 744-745, 218 Cal. Rptr. 24, 705
P.2d 347 .
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§ 22.21 Applicability of Privilege to Nonnatural Persons

For purposes of the Fifth Amendment privilege against self-incrimination, corporations and other collective entities are
treated differently from individuals. The privilege applies only to natural individuals and protects only private papers.
This principle is known as the collective entity rule. Because representatives of a collective group act as agents, and the
official records and documents of the organization that are held by them are held in a representative rather than in a
personal capacity, those official records and documents cannot be the subject of the personal privilege against
self-incrimination. The rule applies even though production of the papers might tend to incriminate the representatives
personally.n1 This rule exists despite the recognition that, in the case of noncollective business entities such as sole
proprietorships, the act of producing business records may in and of itself entail testimonial self-incrimination by the
custodian in violation of the Fifth Amendment.n2

The test for determining whether a group is a collective entity for purposes of determining the applicability of the Fifth
Amendment privilege is whether, under all the circumstances, a particular type of organization has a character so
impersonal in the scope of its membership and activities that it does not embody or represent the purely private or
personal interests of its constituents, but rather em bodies their common or group interests only. If so, the privilege
cannot be invoked on behalf of the organization or its representatives in their official capacity.n3

When served with a subpoena for the production of the records of a collective entity, whether the subpoena is addressed
to the corporation or to the individual in his or her capacity as a custodian, a corporate custodian may not resist a
subpoena for corporate records on Fifth Amendment grounds.n4 However, when production will be personally
incriminating to the custodian, and the custodian's act of production is performed in his or her representative rather than
personal capacity, the act of producing the records is deemed an act of the corporation and not the individual. Therefore,
no evidentiary use may be made of that act against the individual.n5

In People ex rel. Clancy v. Superior Court, n6 an action against an adult book store, its proprietor, and individual
employees to abate the sale of obscene material, the Supreme Court upheld a subpoena directing an employee of the
store to produce certain publications offered for sale, even though the publications might incriminate the employee.n7
The court reasoned that the publications were the property of the store, which could not assert the privilege against self
incrimination, because it was an ''artificial entity.''n8 The employee could not assert the privilege, because his
possession of the publications was representative rather than personal.n9

Legal Topics:
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For related research and practice materials, see the following legal topics:
Business & Corporate LawCorporationsDirectors & OfficersScope of AuthorityGeneral OverviewBusiness & Corporate
LawCorporationsGoverning Documents & ProceduresRecords & Inspection RightsGeneral OverviewBusiness &
Corporate LawGeneral PartnershipsManagement Duties & LiabilitiesRights of PartnersGeneral OverviewConstitutional
LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination
PrivilegeEvidencePrivilegesSelf-Incrimination PrivilegeGeneral OverviewEvidencePrivilegesSelf-Incrimination
PrivilegeExceptionsEvidencePrivilegesSelf-Incrimination PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. Braswell v. United States (1988) 487 U.S. 99, 108-109, 108 S. Ct. 2284, 101 L. Ed. 2d 98 (no Fifth
Amendment privilege even for custodian who is corporation's sole shareholder); Bellis v. United States (1974) 417
U.S. 85, 101, 94 S.Ct. 2179, 40 L. Ed. 2d 678 (personal privilege inapplicable when partner holds partnership's financial
records in representative capacity); United States v. White (1944) 322 U.S. 694, 701, 64 S. Ct. 1248, 88 L. Ed. 1542
(labor union as collective entity unprotected by Fifth Amendment); Avant! Corp. v. Superior Court (2000) 79 Cal. App.
4th 876, 882-886, 94 Cal. Rptr. 2d 505 (corporation has no right against self-incrimination, discussing cases); see
United States v. Kordel (1970) 397 U.S. 1, 8, 90 S. Ct. 763, 25 L. Ed. 2d 1 (corporation is to ''appoint an agent who
could, without fear of self-incrimination, furnish such requested information as was available to the corporation''); see
also DeCamp v. First Kensington Corp. (1978) 83 Cal. App. 3d 268, 280, 147 Cal. Rptr. 869 (corporation may not
secure benefits of privilege by designating natural person as agent to verify corporation's answer to civil complaint);
Fielder v. Berkeley Properties Co. (1972) 23 Cal. App. 3d 30, 44, 99 Cal. Rptr. 791 .

(n2)Footnote 2. See Braswell v. United States (1988) 487 U.S. 99, 110-112, 108 S. Ct. 2284, 101 L. Ed. 2d 98
(distinguishing United States v. Doe (1984) 465 U.S. 605, 104 S. Ct. 1237, 79 L. Ed. 2d 552 , which held that sole
proprietor resisting production of business records had valid Fifth Amendment claim).

(n3)Footnote 3. See Braswell v. United States (1988) 487 U.S. 99, 109, 108 S. Ct. 2284, 101 L. Ed. 2d 98 .

(n4)Footnote 4. Braswell v. United States (1988) 487 U.S. 99, 109, 108 S. Ct. 2284, 101 L. Ed. 2d 98 .

(n5)Footnote 5. Braswell v. United States (1988) 487 U.S. 99, 109, 108 S. Ct. 2284, 101 L. Ed. 2d 98 .

(n6)Footnote 6. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 218 Cal. Rptr. 24, 705 P.2d 347 .

(n7)Footnote 7. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 744-745, 218 Cal. Rptr. 24, 705
P.2d 347 .

(n8)Footnote 8. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 744-745, 218 Cal. Rptr. 24, 705
P.2d 347 .

(n9)Footnote 9. People ex rel. Clancy v. Superior Court (1985) 39 Cal. 3d 740, 744-745, 218 Cal. Rptr. 24, 705
P.2d 347 . For further discussion, see [1], above, and § 21.20.
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§ 22.22 When Privilege May Be Asserted

[1] When Witness Is Questioned Under Oath

The privilege against self-incrimination cannot be urged by a witness until a question is put to him or her after being
sworn.n1 Thus, in Fielder v. Berkeley Properties Co., n2 the court of appeal held the privilege could not be urged at the
hearing on an order to show cause issued under Government Code Section 11188 for failure to respond to a subpoena or
a subpoena duces tecum in an investigation of business activities by a state agency.n3

[2] Blanket Assertion of Privilege

[a] Generally Not Permitted

A witness has no right simply to refuse to testify generally either before or after being sworn.n4 The privilege must be
asserted for each question.n5

Thus, there is no blanket right to refuse to answer questions in a civil proceeding.n6 A person claiming the privilege in a
civil proceeding must do so with specific reference to particular questions asked or other evidence sought.n7

[b] Exceptions

[i] When Witness Will Not Answer Any Question Posed

In People v. Cornejo, n8 the court questioned defendant and ascertained that he would assert the privilege for each
question posed to him.n9 It appeared most likely that defendant would assert the privilege for each question, because
defendant was then on federal parole, it is a parole violation to act as an informant, and all relevant questions could only
have related to defendant's activities as an informant.n10 Therefore, the court held that because it was apparent that the
witness would offer no testimony in response to questions posed, it was not improper for the trial court to determine that
fact in advance and excuse the witness.n11

[ii] When Blanket Assertion Is Not Prejudicial

In People v. Manriquez, n12 the court held that the blanket assertion of the privilege against self-incrimination by a
codefendant in the absence of a specific question was nonprejudicial, even though erroneously allowed by the trial
court, because the defendant made no offer of proof as to what the testimony of the witness would have been.n13
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[3] In Civil Proceedings When Criminal Proceedings Pending

In Avant Corp. v. Superior Court,n14 the court of appeal considered, as an issue of first impression in California,
whether a corporation that is a defendant in related criminal and civil actions may obtain stay of discovery in a civil
action while the criminal action is pending.n15 In this case, petitioner corporation sought a writ of mandate to vacate an
order denying its motion to stay civil proceedings or to stay discovery in respondent's suit for defamation, intentional
infliction of emotional distress, and other torts, pending the disposition of a related criminal case.n16 Petitioner argued
that the Fifth Amendment privilege against self-incrimination of the corporation's employees compelled a stay. The
court denied the writ of mandate, holding that the trial court did not abuse its discretion in denying the stay because a
corporation has no right against self-incrimination and the employees' Fifth Amendment rights were protected by the
trial court's discovery order, which provided that the corporation's officers, employees, and agents were required to
provide only non-privileged information in their custody or control.n17

The court articulated the standard to be applied in deciding whether to stay civil proceedings until disposition of the
criminal matter. In the discovery context, the trial court's decisions on these matters are reviewed under the abuse of
discretion standard, not on Fifth Amendment grounds.n18 The court explained that the weight of authority holds that
while the implication of the right against self-incrimination must be given serious consideration, staying a civil
discovery process to await the outcome of a related criminal case does not implicate constitutional issues, even when
the defendant raising the question is an individual rather than corporate defendant.n19 A court, however, has discretion
to stay civil proceedings, to postpone discovery, or to impose protective orders and conditions when the interests of
justice seem to require such action. In making that decision, the court should consider five factors, including the
plaintiff's interest in proceeding expeditiously with the litigation, the burden on the defendants, the court's convenience
in managing its cases, the interests of nonparties to the civil litigation, and the interest of the public in the pending civil
and criminal litigation.n20

Similarly, there is no absolute right to a continuance of a proceeding, such as one for revocation of a license of a card
club, pending determination of a criminal action, simply because the licensee might at the revocation proceeding have
to invoke the privilege against self-incrimination.n21 The privilege cannot be asserted in advance of the questions
actually propounded in the examination.n22 Therefore, absent the establishment of conditions necessary for its
assertion, rather than the mere possibility thereof, the privilege thus prematurely invoked cannot be urged as a bar to the
hearing on the accusation on which the license revocation proceeding is based.n23

Another court of appeals also found no absolute right to the continuancen24 of a civil proceeding brought by a receiver
seeking to set aside various payments to appellant's company as fraudulent transfers, based on appellant's assertion of
the privilege against self-incrimination in anticipation of criminal prosecution based on the same facts.n25 The receiver
filed a motion for summary judgment, supported by specific documents, affidavits, and other evidence;n26 appellant, on
the other hand, argued, in essence, that the plaintiff in a civil action could not obtain summary adjudication if the
defendant simply asserted the privilege against self-incrimination due to a potential parallel criminal proceeding.n27
The appellate court found this position to be without merit, holding that appellant failed to establish the right to a
continuance under Code of Civil Procedure Section 437c(h), because he failed to show that facts necessary to oppose
the motion existed but could not be presented because of the proper assertion of the privilege.n28

Likewise, an administrative hearing need not be abated pending the outcome of a criminal action based on the same
facts even though holding the hearing may result in disclosure of the defense at the administrative hearing.n29

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawAgency InvestigationsScopeSubpoenasCivil ProcedurePretrial MattersContinuancesCivil
ProcedureJudgmentsEntry of JudgmentsStays of ProceedingsGeneral OverviewConstitutional LawBill of
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RightsFundamental RightsProcedural Due ProcessSelf-Incrimination PrivilegeEvidencePrivilegesSelf-Incrimination
PrivilegeElementsEvidencePrivilegesSelf-Incrimination PrivilegeExceptionsEvidencePrivilegesSelf-Incrimination
PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. Fielder v. Berkeley Properties Co. (1972) 23 Cal. App. 3d 30, 39, 99 Cal. Rptr. 791 .

(n2)Footnote 2. Fielder v. Berkeley Properties Co. (1972) 23 Cal. App. 3d 30, 99 Cal. Rptr. 791 .

(n3)Footnote 3. Fielder v. Berkeley Properties Co. (1972) 23 Cal. App. 3d 30, 39-40, 99 Cal. Rptr. 791 .

(n4)Footnote 4. People v Chandler (1971) 17 Cal. App. 3d 798, 805, 95 Cal. Rptr. 146 ; see People v. Cornejo
(1979) 92 Cal. App. 3d 637, 658, 155 Cal. Rptr. 238 .

(n5)Footnote 5. People v. Cornejo (1979) 92 Cal. App. 3d 637, 658, 155 Cal. Rptr. 238 .

(n6)Footnote 6. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 1043-1044, 207 Cal. Rptr. 94 .

(n7)Footnote 7. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 1045, 207 Cal. Rptr. 94 ; see Fuller v.
Superior Court (2001) 87 Cal. App. 4th 299, 308, 104 Cal. Rptr. 2d 525 (court denied mandamus petition to prohibit
defendants from testifying at trial as to matters which they might, during deposition, invoke their privilege against
self-incrimination; testimony preclusion was premature because depositions had not begun, and trial court could not
ascertain whether privilege was well-founded).

(n8)Footnote 8. People v. Cornejo (1979) 92 Cal. App. 3d 637, 155 Cal. Rptr. 238 .

(n9)Footnote 9. People v. Cornejo (1979) 92 Cal. App. 3d 637, 658, 155 Cal. Rptr. 238 .

(n10)Footnote 10. People v. Cornejo (1979) 92 Cal. App. 3d 637, 658, 155 Cal. Rptr. 238 .

(n11)Footnote 11. People v. Cornejo (1979) 92 Cal. App. 3d 637, 659, 155 Cal. Rptr. 238 .

(n12)Footnote 12. People v. Manriquez (1976) 59 Cal. App. 3d 426, 130 Cal. Rptr. 585 .

(n13)Footnote 13. People v. Manriquez (1976) 59 Cal. App. 3d 426, 432, 130 Cal. Rptr. 585 .

(n14)Footnote 14. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 94 Cal. Rptr. 2d 505 .

(n15)Footnote 15. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 881, 94 Cal. Rptr. 2d 505 .

(n16)Footnote 16. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 878-879, 94 Cal. Rptr. 2d 505 .

(n17)Footnote 17. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 886-887, 94 Cal. Rptr. 2d 505 .

(n18)Footnote 18. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 886, 94 Cal. Rptr. 2d 505 .

(n19)Footnote 19. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 882-886, 94 Cal. Rptr. 2d 505
(citing cases).

(n20)Footnote 20. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 885, 94 Cal. Rptr. 2d 505 .

(n21)Footnote 21. Savoy Club v. Board of Supervisors (1970) 12 Cal. App. 3d 1034, 1038-1039, 91 Cal. Rptr.
198 .
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(n22)Footnote 22. Savoy Club v. Board of Supervisors (1970) 12 Cal. App. 3d 1034, 1038-1039, 91 Cal. Rptr.
198 .

(n23)Footnote 23. Savoy Club v. Board of Supervisors (1970) 12 Cal. App. 3d 1034, 1038-1039, 91 Cal. Rptr.
198 .

(n24)Footnote 24. See Code Civ. Proc. § 437c(h).

(n25)Footnote 25. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 286-287, 109 Cal Rptr. 2d 145 .

(n26)Footnote 26. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 280, 109 Cal Rptr. 2d 145 .

(n27)Footnote 27. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 286-287, 109 Cal Rptr. 2d 145 .

(n28)Footnote 28. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 286-287, 109 Cal Rptr. 2d 145 .

(n29)Footnote 29. Savoy Club v. Board of Supervisors (1970) 12 Cal. App. 3d 1034, 1038-1039, 91 Cal. Rptr.
198 .
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§ 22.23 Burden of Proving Asserted Privilege

[1] Burden on Claiming Party to Show Incrimination

The witness privilege against self-incrimination under Evidence Code Section 940 is applied in practice by resort to
criteria set out in Evidence Code Section 404.n1 Under Evidence Code Section 404, whenever proffered evidence is
claimed to be privileged under Evidence Code Section 940, the person claiming the privilege has the burden of showing
that the proffered evidence might tend to incriminate him or her.n2 Because the person claiming the privilege in a civil
proceeding must do so with specific reference to particular questions asked or other evidence sought, he or she bears the
burden of demonstrating the validity of each claim.n3 The proffered evidence is inadmissible unless it clearly appears to
the court that the evidence cannot possibly have a tendency to incriminate the person claiming the privilege.n4

Although the person seeking the protection of the privilege has the burden of claiming it, a trial judge who is aware
from the circumstances of the case of the potential for self-incrimination on the part of the witness has a duty to protect
the witness. The trial judge may do this by either informing that person of the constitutional privilege against
self-incrimination or by appointing counsel for that purpose.n5

[2] Required Showing

[a] General Rule

An ordinary witness need not actually prove the existence of an incriminatory hazard, because that would surrender the
very protection the privilege was designed to guarantee.n6 Instead, the privilege forbids compelled disclosures that
could serve as a link in a chain of evidence tending to establish guilt of a criminal offense.n7

The court of appeal applied the ''link in the chain of evidence'' analysis in Gonzales v. Superior Court. n8 Gonzales n9
arose out of three actions by a county to establish paternity and to obtain support payments, in which the district
attorney served sets of interrogatories on real party defendants concerning their financial conditions, their sexual
relationships, and other personal contacts with the mothers. The alleged fathers refused to answer on the ground of the
privilege against self-incrimination, but the district attorney obtained an order compelling them to answer.n10 The court
determined that the privilege against self-incrimination did apply to the instant discovery proceedings.n11 The court
held that if defendants were required to answer the interrogatories, there was no question that their answers could lead
to information or evidence that could be used in a prosecution under Penal Code Section 270 for willful nonsupport and
could therefore serve as a link in a chain of evidence tending to establish guilt of a criminal offense.n12
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[b] Likelihood of Punishment Following Conviction Based on Matters Sought to Be Discovered

The availability of the privilege against self-incrimination turns on the degree, imminent or remote, of the likelihood of
the claimant's undergoing punishment following conviction based on the matters sought to be discovered.n13

For example, in Gonzales v. Superior Court, n14 the court found the threat of prosecution neither trifling nor imaginary,
because the information gathered through discovery could easily be delivered to the criminal division of the district
attorney's office.n15 Additionally, the case did not involve some imaginary future crime, but was concerned with
possible criminal activity rooted in defendants' past and current behavior, which could provide the predicate for a
finding of criminal intent for willful nonsupport under Penal Code Section 270.n16 While actual prosecution might lie
in the future, the threat of prosecution, and the incriminating behavior forming the basis of that threat, dwelled in the
present.n17

[c] Reasonableness of Witness' Fear of Incrimination

In Warford v. Medeiros, n18 the court stated that because the privilege against self-incrimination protects against real
dangers, rather than remote or speculative possibilities, a person invoking the privilege in a civil proceeding must
demonstrate that his or her fear of incrimination is reasonable and is not advanced fancifully or merely imagined.n19 If
this burden is not met, the trial court cannot sustain the claim of privilege and must conclude the withheld testimony or
other evidence cannot possibly have a tendency to incriminate the person invoking the privilege.n20

In Troy v. Superior Court,n21 a judgment debtor proceeding, the defendant, previously indicted in a land fraud scheme,
refused to answer questions customarily asked at judgment debtor examinations, claiming that the revelation of any
assets or personal information could lead to an inquiry of the acquisition of those assets, making that information a link
in the chain of evidence that might be used to initiate a new criminal action against him. In the defendant's case there
were at least 80 potential fraud complainants against him, and he was on formal probation and subject to an injunction,
a violation of either which could result in his imprisonment. Although the court found that the defendant had amply
demonstrated his fear of further prosecution, it said that the defendant had not demonstrated that his fear was
reasonable. In order to establish a reasonable fear, there must be some demonstration of a nexus between the
information requested and the risk of criminal prosecution and conviction.n22 There was no criminal investigation or
prosecution pending against the defendant, and his fear of inadvertently providing information that might cause him to
be preyed on by various prosecutorial agencies was based on pure speculation, and did not constitute the existence of
the real danger that must exist for the defendant to properly invoke the Fifth Amendment privilege.n23 The court
commented that if the defendant's argument was accepted, a defrauder could always be cloaked and immune from a
subsequent judgment debtor examination because there would always be somebody who could later initiate a
prosecution.n24

In In re the Marriage of Sachs,n25 plaintiff ex-wife served an order to appear at a judgment debtor examination and a
subpoena duces tecum on defendant ex-husband, after filing a statement of registration of foreign support. The
ex-husband invoked the Fifth Amendment privilege against self-incrimination and refused to answer questions or
produce documents about his financial affairs, claiming that the evidence could incriminate him on contempt charges
arising out of his alleged failure to comply with child and spousal support orders entered in three states. The trial court
denied the ex-wife's motion to compel her ex-husband to answer questions and produce documents, and she appealed.
The court of appeal reversed. Relying on Troy v. Superior Court n26 and Warford v. Medeiros,n27 the court stated that
the protection provided by the privilege against self-incrimination must be confined to ''instances where the witness has
reasonable cause to apprehend danger from a direct answer.'' To sustain the privilege, the burden is on the party or
witness invoking the privilege to show that the testimony or other evidence could tend to incriminate him or her.n28
Here, the appellate court concluded that the ex-husband's silence about his income would not have incriminated him,
but instead, would have prevented him from defending against contempt charges in all three states.n29 After balancing
the importance of both the Fifth Amendment and the obligation of a former spouse to make support payments, the court
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held that the ex-wife could conduct a judgment debtor examination, and that in conjunction with Family Code Section
3552, she could obtain a copy of the ex-husband's income tax returns and examine him about their contents.n30

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination
PrivilegeEvidencePrivilegesSelf-Incrimination PrivilegeGeneral OverviewEvidencePrivilegesSelf-Incrimination
PrivilegeElementsEvidencePrivilegesSelf-Incrimination PrivilegeScopeEvidenceProcedural ConsiderationsBurdens of
ProofGeneral OverviewEvidenceProcedural ConsiderationsObjections & Offers of ProofOffers of
ProofEvidenceProcedural ConsiderationsPreliminary QuestionsAdmissibility of EvidenceExistence of Privileges

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 404; Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 63, 178 Cal. Rptr. 358
.

(n2)Footnote 2. Evid. Code § 404; People v. Berry (1991) 230 Cal. App. 3d 1449, 1453, 281 Cal. Rptr. 543 ;
Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 63, 178 Cal. Rptr. 358 .

(n3)Footnote 3. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 1045-1046, 207 Cal. Rptr. 94 .

(n4)Footnote 4. Evid. Code § 404; Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 63, 178 Cal. Rptr. 358
.

(n5)Footnote 5. People v. Berry (1991) 230 Cal. App. 3d 1449, 1453-1454, 281 Cal. Rptr. 543 (trial court was not
required to warn witness regarding privilege during hearing on request for modification of child support when there was
no indication that the witness would perjure himself by falsely testifying that his wages had already been assigned for
support payments).

(n6)Footnote 6. Prudhomme v. Superior Court (1970) 2 Cal. 3d 320, 326, 85 Cal. Rptr. 129, 466 P.2d 673
(appeal of discovery order in murder case in which defendants attempted to block People's discovery by asserting
privilege against self-incrimination).

(n7)Footnote 7. Prudhomme v. Superior Court (1970) 2 Cal. 3d 320, 326, 85 Cal. Rptr. 129, 466 P.2d 673 ;
People v. Superior Court (Keuffel & Esser Co.) (1986) 181 Cal. App. 3d 785, 788, 227 Cal. Rptr. 13 .

(n8)Footnote 8. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 63, 178 Cal. Rptr. 358 .

(n9)Footnote 9. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 178 Cal. Rptr. 358 .

(n10)Footnote 10. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 59-61, 178 Cal. Rptr. 358 .

(n11)Footnote 11. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 62-63, 178 Cal. Rptr. 358 .

(n12)Footnote 12. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 63-64, 178 Cal. Rptr. 358 .

(n13)Footnote 13. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 68, 178 Cal. Rptr. 358 ; see United
States v. Freed (1971) 401 U.S. 601, 606-607, 91 S. Ct. 1112, 28 L. Ed. 2d 356 .

(n14)Footnote 14. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 68, 178 Cal. Rptr. 358 .

(n15)Footnote 15. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 68, 178 Cal. Rptr. 358 .
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(n16)Footnote 16. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 68, 178 Cal. Rptr. 358 .

(n17)Footnote 17. Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 68, 178 Cal. Rptr. 358 .

(n18)Footnote 18. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 207 Cal. Rptr. 94 .

(n19)Footnote 19. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 1043-1044, 207 Cal. Rptr. 94 ; see Fuller
v. Superior Court (2001) 87 Cal. App. 4th 299, 308, 104 Cal. Rptr. 2d 525 (court denied mandamus petition to prohibit
defendants from testifying at trial as to matters which they might, during deposition, invoke their privilege against
self-incrimination; testimony preclusion was premature because depositions had not begun, and trial court could not
ascertain whether or not privilege was well-founded).

(n20)Footnote 20. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 1043-1044, 207 Cal. Rptr. 94 .

(n21)Footnote 21. Troy v. Superior Court (1986) 186 Cal. App. 3d 1006, 231 Cal. Rptr. 108 .

(n22)Footnote 22. Troy v. Superior Court (1986) 186 Cal. App. 3d 1006, 1012-1013, 231 Cal. Rptr. 108 .

(n23)Footnote 23. Troy v. Superior Court (1986) 186 Cal. App. 3d 1006, 1013, 231 Cal. Rptr. 108 .

(n24)Footnote 24. Troy v. Superior Court (1986) 186 Cal. App. 3d 1006, 1013, 231 Cal. Rptr. 108 .

(n25)Footnote 25. In re the Marriage of Sachs (2002) 95 Cal. App. 4th 1144, 116 Cal. Rptr. 2d 273 .

(n26)Footnote 26. Troy v. Superior Court (1986) 186 Cal. App. 3d 1006, 231 Cal. Rptr. 108 .

(n27)Footnote 27. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 207 Cal. Rptr. 94 .

(n28)Footnote 28. In re the Marriage of Sachs (2002) 95 Cal. App. 4th 1144, 1150-1151, 116 Cal. Rptr. 2d 273 .

(n29)Footnote 29. In re the Marriage of Sachs (2002) 95 Cal. App. 4th 1144, 1155, 116 Cal. Rptr. 2d 273 .

(n30)Footnote 30. In re the Marriage of Sachs (2002) 95 Cal. App. 4th 1144, 1161-1162, 116 Cal. Rptr. 2d 273 .
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§ 22.24 Court Determination of Claim of Privilege

[1] General Rule

The witness is not the final judge of his or her right to exercise the privilege against self-incrimination.n1 The court
must determine whether or not the answers might incriminate the witness.n2 Thus, in an action arising out of an
investigatory hearing concerning possible payment of secret rebates by milk distributors to their wholesale customers,
the appellate court held it was a matter for the superior court in the county in which the hearing is held to decide
whether or not the evidence sought would tend to incriminate the witness.n3

[2] Required Inquiry by Court

In determining whether the claimant has sustained his or her burden of showing the claim of privilege is justified, the
trial court is required to undertake a particularized inquiry with respect to each specific claim of privilege.n4 The court
must also indicate for the record the basis for its conclusion regarding each claim.n5 It is within the trial court's
discretion to conduct this inquiry either in camera or in open court.n6

[3] Required Findings by Court When Rejecting Claim of Privilege

To compel disclosure after a claim of privilege, the trial court must find that it clearly appears from a consideration of
all the circumstances in the case that an answer to the challenged question cannot possibly have a tendency to
incriminate the witness.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesDiscretionConstitutional LawBill of RightsFundamental RightsProcedural Due
ProcessSelf-Incrimination PrivilegeEvidencePrivilegesSelf-Incrimination PrivilegeGeneral
OverviewEvidencePrivilegesSelf-Incrimination PrivilegeElementsEvidencePrivilegesSelf-Incrimination PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. See, e.g., Cohen v. Superior Court (1959) 173 Cal. App. 2d 61, 68, 343 P.2d 286 .

(n2)Footnote 2. Cohen v. Superior Court (1959) 173 Cal. App. 2d 61, 68, 343 P.2d 286 .
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(n3)Footnote 3. Fielder v. Berkeley Properties Co. (1972) 23 Cal. App. 3d 30, 40, 99 Cal. Rptr. 791 .

(n4)Footnote 4. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 1045, 207 Cal. Rptr. 94 ; see Fuller v.
Superior Court (2001) 87 Cal. App. 4th 299, 308, 104 Cal. Rptr. 2d 525 (court denied mandamus petition to prohibit
defendants from testifying at trial as to matters which they might, during deposition, invoke their privilege against
self-incrimination; testimony preclusion was premature because depositions had not begun, and trial court could not
ascertain whether or not privilege was well-founded).

(n5)Footnote 5. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 1045, 207 Cal. Rptr. 94 .

(n6)Footnote 6. Warford v. Medeiros (1984) 160 Cal. App. 3d 1035, 1048, 207 Cal. Rptr. 94 .

(n7)Footnote 7. Prudhomme v. Superior Court (1970) 2 Cal. 3d 320, 326, 85 Cal. Rptr. 129, 466 P.2d 673 ;
Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 64, 178 Cal. Rptr. 358 .
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§ 22.25 Consequences of Invoking Privilege

[1] General Rule

While the privilege, under Evidence Code Section 930, of a criminal defendant not to be called as a witness and not to
testify may be invoked in a criminal proceeding without adverse evidentiary effects, the privilege, under Evidence Code
Section 940, of a witness in a criminal or civil action or proceeding to refuse to disclose matter that may tend to
incriminate him or her does not include this protection.n1 Thus, a witness's refusal to disclose matters may result in
certain juristic consequences.n2

For example, when a claim of privilege in a civil proceeding logically gives rise to an inference that is relevant to the
issues involved, the trier of fact may properly draw that inference. Similarly, when a witness' invocation of the privilege
in a prior proceeding gives rise to an inference bearing on his or her credibility on an issue in a later proceeding, it is
possible that no infringement of the privilege will result from a disclosure of that fact.n3

In Shepherd v. Superior Court, n4 a wrongful death action arising out of the shooting of a teenaged boy by police
officers, the Supreme Court held the trial court did not abuse its discretion by refusing to enter an order precluding the
officers from asserting the privilege against self-incrimination in deposition proceedings.n5 Absent deponents' waiver of
the privilege, or a grant of immunity from punishment or prosecution, there is no authority for the judicial imposition of
sanctions at the discovery stage of a civil action to punish the proper assertion of the privilege by deponents.n6

[2] Orders Precluding Testimony at Trial

[a] Protective Order

A court is compelled to prevent a litigant claiming the privilege against self-incrimination in discovery from later
waiving the privilege and testifying at trial.n7 The court may prevent testimony either through a protective ordern8 or
an evidence sanction.n9

For example, in A & M Records, Inc. v. Heilman, n10 after the defendant refused to answer any questions of substance
at a deposition on the ground that the answers would tend to incriminate him, the trial court ordered the defendant
precluded from testifying at trial respecting the deposition questions that he refused to answer.n11 The court of appeal
upheld the order, noting that the defendant was not prevented from testifying concerning matters about which he had
provided answers, nor from presenting documentary evidence or the testimony of other witnesses to support his
defenses.n12 The court found the trial court was empowered to protect the deposing party from the oppression that
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would flow from a waiver at trial of the privilege that had been asserted to block discovery.n13

[b] Evidence Sanction

[i] Generally

A court may also prevent testimony regarding matters on which the privilege against self-incrimination had been
claimed during discovery proceedings by issuing an evidence sanction prohibiting the claimant from introducing
evidence pertaining to those matters.n14 Sanctions excluding evidence may be imposed against a civil defendantn15 as
well as a civil plaintiff.n16 However, it is generally agreed that less harsh sanctions are appropriate when the party
raising the privilege is the defendant, rather than the plaintiff.n17

In Dwyer v. Crocker National Bank, n18 the plaintiff in a civil action for damages invoked the privilege against
self-incrimination in refusing to produce documents and answer questions at deposition. The court of appeal affirmed
sanctions imposed by the trial court that prohibited the plaintiff from introducing evidence at trial or by motion
supporting or opposing designated claims or defenses to which his refusal to answer questions or produce documents
pertained. The court emphasized that the party invoking the privilege was the plaintiff, rather than a defendant who had
been brought involuntarily into court. It found that the plaintiff had invoked the privilege to inconvenience and hinder
the defense, and concluded that sanctions were appropriate because a plaintiff is not permitted to use the
selfincrimination privilege as a ''shield and a sword.''n19

[ii] When Evidence Sanction Is Improper

When a civil defendant faces possible criminal prosecution on the basis of the same facts involved in the civil action,
but immunity has been denied on the basis of Daly v. Superior Court, n20 it is improper to punish defendant for
invoking the privilege against self-incrimination by precluding him or her from testifying at trial.n21 In this type of case
it is appropriate for the trial court to protect both parties to the civil action by staying discovery until disposition of the
criminal matter or expiration of the criminal statute of limitations.n22

However, a stay of proceedings pending the running of the statute of limitations on crimes for which the plaintiff may
be prosecuted may not always be appropriate.n23 For example, in Dwyer v. Crocker National Bank, n24 after bringing
an action against the defendant for damages arising out of a setoff against his bank account, the plaintiff invoked the
privilege at his deposition when the defendant sought information for its cross-complaint against him for fraud. The trial
court issued an order limiting the plaintiff's testimony at trial to material other than that relating to the earlier-claimed
privilege. The plaintiff attempted to overcome this exclusion by requesting a stay pending the expiration of possible
criminal action against him. The court of appeal found that a stay would be inappropriate, observing that by the time the
applicable statutes of limitations had run, the statute of limitation would also have run on the defendant's
cross-complaint against the plaintiff.n25

[3] Other Sanction Orders

[a] Dismissal

It may be a proper sanction to dismiss a plaintiff's action for his or her assertion of the privilege.n26 However, when a
defendant asserts the privilege, it is too harsh a sanction to strike his or her answer and proceed to enter judgment by
default, because this sanction denies the defendant, an involuntary party, his or her right to trial.n27

[b] Contempt

An attorney is not subject to the penalty of contempt for advising his or her client, in good faith, to assert the privilege
in any proceeding embracing the power to compel testimony.n28 To hold otherwise would deny the privilege the means
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of its own implementation.n29 When a witness is so advised, the advice becomes an integral part of the protection
accorded the witness by the Fifth Amendment.n30

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeDefenses, Demurrers, & ObjectionsMotions to StrikeGeneral OverviewCivil
ProcedurePleading & PracticePleadingsAnswersCivil ProcedureDiscoveryProtective OrdersCivil
ProcedureJudgmentsEntry of JudgmentsStays of ProceedingsGeneral OverviewCivil
ProcedureSanctionsContemptGeneral OverviewConstitutional LawBill of RightsFundamental RightsProcedural Due
ProcessSelf-Incrimination PrivilegeCriminal Law & ProcedureTrialsDefendant's RightsRight to Remain
SilentSelf-Incrimination PrivilegeEvidenceInferences & PresumptionsInferencesEvidencePrivilegesSelf-Incrimination
PrivilegeGeneral OverviewEvidencePrivilegesSelf-Incrimination PrivilegeScopeEvidencePrivilegesSelf-Incrimination
PrivilegeWaiverEvidenceProcedural ConsiderationsPreliminary QuestionsAdmissibility of EvidenceGeneral
OverviewEvidenceTestimonyCredibilityGeneral OverviewEvidenceTestimonyLay WitnessesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 116, 130 Cal. Rptr. 257, 550 P.2d 161 ; see Evid.
Code §§ 930, 940.

(n2)Footnote 2. See, e.g., Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 116-117, 130 Cal. Rptr. 257, 550
P.2d 161 .

(n3)Footnote 3. See Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 117, 130 Cal. Rptr. 257, 550 P.2d 161
(dictum); but see Evid. Code § 913 (as to matters at issue in proceeding, trier of fact prohibited from drawing inference
from witness' exercise of privilege). For discussion of Evid. Code § 913, see Ch. 21.

(n4)Footnote 4. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n5)Footnote 5. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 116-117, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n6)Footnote 6. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 116-117, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n7)Footnote 7. A & M Records, Inc. v. Heilman (1977) 75 Cal. App. 3d 554, 566, 142 Cal. Rptr. 390 .

(n8)Footnote 8. See A & M Records, Inc. v. Heilman (1977) 75 Cal. App. 3d 554, 566-567, 142 Cal. Rptr. 390 .

(n9)Footnote 9. See [b], above.

(n10)Footnote 10. A & M Records, Inc. v. Heilman (1977) 75 Cal. App. 3d 554, 142 Cal. Rptr. 390 .

(n11)Footnote 11. A & M Records, Inc. v. Heilman (1977) 75 Cal. App. 3d 554, 566-567, 142 Cal. Rptr. 390
(decided under former Code Civ. Proc. § 2019(b)(1)) (see Code Civ. Proc. § 2025(i) of the Civil Discovery Act of 1986,
which is now Code Civ. Proc. § 2025.420 (protective orders in oral depositions)).

(n12)Footnote 12. A & M Records, Inc. v. Heilman (1977) 75 Cal. App. 3d 554, 566, 142 Cal. Rptr. 390 .

(n13)Footnote 13. A & M Records, Inc. v. Heilman (1977) 75 Cal. App. 3d 554, 566-567, 142 Cal. Rptr. 390
(decided under former Code Civ. Proc. § 2019(b)(1)) (now see Code Civ. Proc. § 2025.420 (protective orders in oral
depositions)). For further discussion of and forms for use in obtaining protective orders as they arise relative to
particular discovery devices, see Chapters 50-64.

(n14)Footnote 14. See Code Civ. Proc. § 2023.030(c).
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(n15)Footnote 15. See, e.g., A & M Records, Inc. v. Heilman (1977) 75 Cal. App. 3d 554, 566-567, 142 Cal. Rptr.
390 (decided under prior law).

(n16)Footnote 16. See, e.g., Dwyer v. Crocker National Bank (1987) 194 Cal. App. 3d 1418, 1431-1433, 240 Cal.
Rptr. 297 (decided under prior law).

(n17)Footnote 17. See Alvarez v. Sanchez (1984) 158 Cal. App. 3d 709, 712-713, 204 Cal. Rptr. 864 ; see also
Pacers Inc. v. Superior Court (1985) 162 Cal. App. 3d 686, 688-690, 208 Cal. Rptr. 743 (stay of discovery until
disposition of criminal matter or expiration of criminal statute of limitations is appropriate rather than exclusion of
evidence; both cases decided under prior law).

(n18)Footnote 18. Dwyer v. Crocker National Bank (1987) 194 Cal. App. 3d 1418, 240 Cal. Rptr. 297 .

(n19)Footnote 19. Dwyer v. Crocker National Bank (1987) 194 Cal. App. 3d 1418, 1431-1432, 240 Cal. Rptr.
297 (decided under prior law).

(n20)Footnote 20. Daly v. Superior Court (1977) 19 Cal. 3d 132, 137 Cal. Rptr. 14, 560 P.2d 1193 (discussed in
§ 22.42). For discussion of grants of immunity when the production of privileged evidence is compelled, see Part E (§§
22.40-22.44).

(n21)Footnote 21. Pacers, Inc. v. Superior Court (1985) 162 Cal. App. 3d 686, 688-690, 208 Cal. Rptr. 743 .

(n22)Footnote 22. Pacers, Inc. v. Superior Court (1985) 162 Cal. App. 3d 686, 688, 208 Cal. Rptr. 743 .

(n23)Footnote 23. See Dwyer v. Crocker National Bank (1987) 194 Cal. App. 3d 1418, 1433, 240 Cal. Rptr. 297 .
See also Fremont Indemnity Co. v. Superior Court (1982) 137 Cal. App. 3d 554, 560, 187 Cal. Rptr. 137 (plaintiff may
be required to choose between waiver of privilege and dismissal of action).

(n24)Footnote 24. Dwyer v. Crocker National Bank (1987) 194 Cal. App. 3d 1418, 240 Cal. Rptr. 297 .

(n25)Footnote 25. Dwyer v. Crocker National Bank (1987) 194 Cal. App. 3d 1418, 1433, 240 Cal. Rptr. 297 .

(n26)Footnote 26. Hartbrodt v. Burke (1996) 42 Cal. App. 4th 168, 173, 49 Cal. Rptr. 2d 562 (dismissal
appropriate where plaintiff re-asserted privilege against self-incrimination regarding tape recording, despite prior court
order directing production of tape). Alvarez v. Sanchez (1984) 158 Cal. App. 3d 709, 712, 204 Cal. Rptr. 864 .

(n27)Footnote 27. Alvarez v. Sanchez (1984) 158 Cal. App. 3d 709, 713, 204 Cal. Rptr. 864 .

(n28)Footnote 28. Maness v. Meyers (1975) 419 U.S. 449, 468, 95 S. Ct. 584, 42 L. Ed. 2d 574 .

(n29)Footnote 29. Maness v. Meyers (1975) 419 U.S. 449, 468, 95 S. Ct. 584, 42 L. Ed. 2d 574 .

(n30)Footnote 30. Maness v. Meyers (1975) 419 U.S. 449, 468, 95 S. Ct. 584, 42 L. Ed. 2d 574 .
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§ 22.26 Remedy for Denial of Privilege

Historically, either an appeal or a writ of habeas corpus has been considered the appropriate method to attack a
judgment that involved the alleged denial of constitutional rights.n1 However, mandamus is also an appropriate remedy
when a lower court has denied a constitutional right.n2 Thus, a witness who has been ordered to comply with a
discovery request may petition for a writ of mandate when the order is claimed to violate the witness' privilege against
self-incrimination.n3

For discussion of review of discovery orders, see Chapter 9.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMotions to CompelCivil ProcedureRemediesWritsCommon Law WritsMandamusCivil
ProcedureAppealsAppellate JurisdictionState Court ReviewConstitutional LawBill of RightsFundamental
RightsCriminal ProcessCriminal Law & ProcedureHabeas CorpusCognizable IssuesThreshold
RequirementsEvidencePrivilegesSelf-Incrimination PrivilegeGeneral OverviewEvidencePrivilegesSelf-Incrimination
PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Cooper v. Justice Court (1972) 28 Cal. App. 3d 286, 290-291, 104 Cal. Rptr. 543 .

(n2)Footnote 2. Cooper v. Justice Court (1972) 28 Cal. App. 3d 286, 290-291, 104 Cal. Rptr. 543 .

(n3)Footnote 3. See, e.g., Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 61, 72, 178 Cal. Rptr. 358 .
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[Reserved]
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§ 22.30 General Rule

Evidence Code Section 940 does not indicate when the privilege against self-incrimination may be waived.n1 Waiver
of the privilege is determined by the cases interpreting the pertinent provisions of the California and United States
Constitutions.n2

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 940.

(n2)Footnote 2. Law Rev. Comm. Comment to Evid. Code § 940.
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§ 22.31 Waiver Regarding Issues Tendered by Witness

Plaintiff's filing of an action operates to waive the privilege of Evidence Code Section 940 regarding any factual issues
tendered by the complaint.n1 Thus, a plaintiff who filed suit to recover under a fire insurance policy, and who was also
under indictment for arson in the same transaction as that which was the basis of the insurance claim, was not permitted
to avoid discovery in the civil action by asserting the privilege relative to any factual issue tendered by his complaint,
particularly the applicability of the arson exclusion in the policy.n2 In so holding, the court noted that plaintiff claimed
the privilege relative to his own behavior, which was vitally relevant to a coverage exclusion contained in the very
insurance policy on which he was seeking recovery.n3 The court stated that plaintiff could claim his privilege despite
his waiver in filing the suit, but that he would have to dismiss his suit to do so.n4

Similarly, a party seeking civil relief may not refuse on the grounds of the privilege to testify on matters relevant to his
or her recovery.n5 In Newson v. City of Oakland, n6 an action for personal injuries, plaintiff sought damages for loss of
income. At trial, plaintiff objected to a question pertaining to the filing of federal and state income tax returns on the
ground of the privilege against self-incrimination.n7 The court of appeal held the trial court did not err in overruling
plaintiff's motion to strike the question. Plaintiff had the choice of answering the question or withdrawing his claim for
loss of income, because he had placed his loss of income in issue.n8

Although a court may find a waiver of the privilege when a plaintiff seeks damages on the one hand, and on the other
hand attempts to inconvenience, hinder, or delay the defense in the presentation of its case by the invocation of a
privilege, the court may opt to allow the plaintiff to claim the privilege and then impose sanctions other than a
dismissal.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeDefenses, Demurrers, & ObjectionsMotions to StrikeGeneral OverviewCivil
ProcedurePleading & PracticePleadingsComplaintsGeneral OverviewCivil ProcedureDiscoveryPrivileged
MattersGeneral OverviewEvidencePrivilegesSelf-Incrimination PrivilegeGeneral
OverviewEvidencePrivilegesSelf-Incrimination PrivilegeElementsEvidencePrivilegesSelf-Incrimination
PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Fremont Indemnity Co. v. Superior Court (1982) 137 Cal. App. 3d 554, 560, 187 Cal. Rptr. 137 .
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(n2)Footnote 2. Fremont Indemnity Co. v. Superior Court (1982) 137 Cal. App. 3d 554, 560, 187 Cal. Rptr. 137 .

(n3)Footnote 3. Fremont Indemnity Co. v. Superior Court (1982) 137 Cal. App. 3d 554, 560, 187 Cal. Rptr. 137 .

(n4)Footnote 4. Fremont Indemnity Co. v. Superior Court (1982) 137 Cal. App. 3d 554, 560, 187 Cal. Rptr. 137 .

(n5)Footnote 5. Newson v. City of Oakland (1974) 37 Cal. App. 3d 1050, 1055-1057, 112 Cal. Rptr. 890 ; see
Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 117, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n6)Footnote 6. Newson v. City of Oakland (1974) 37 Cal. App. 3d 1050, 112 Cal. Rptr. 890 .

(n7)Footnote 7. Newson v. City of Oakland (1974) 37 Cal. App. 3d 1050, 1052, 1055, 112 Cal. Rptr. 890 .

(n8)Footnote 8. Newson v. City of Oakland (1974) 37 Cal. App. 3d 1050, 1055, 112 Cal. Rptr. 890 .

(n9)Footnote 9. See Dwyer v. Crocker National Bank (1987) 194 Cal. App. 3d 1418, 1431-1433, 240 Cal. Rptr.
297 ; see also Fremont Indemnity Co. v. Superior Court (1982) 137 Cal. App. 3d 554, 560, 187 Cal. Rptr. 137
(plaintiff may be required to choose between waiver of privilege and dismissal of action).
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§ 22.32 Pretrial Testimony as Not Waiver of Privilege at Trial

A witness does not waive the privilege by testifying prior to trial.n1 On the contrary, it is elementary that a witness is
free to assert the privilege at trial even though he or she gave testimony during pretrial proceedings.n2

FOOTNOTES:
(n1)Footnote 1. Alvarez v. Sanchez (1984) 158 Cal. App. 3d 709, 715, 204 Cal. Rptr. 864 .

(n2)Footnote 2. Alvarez v. Sanchez (1984) 158 Cal. App. 3d 709, 715, 204 Cal. Rptr. 864 .

Page 87



46 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 22 Privilege Against Self-Incrimination
PART D. Waiver of Privilege

1-22 California Deposition and Discovery Practice § 22.33

§ 22.33 Waiver on Appeal

Failure to claim the privilege or to make a timely objection to an asserted violation of the privilege may also operate as
a waiver of the privilege to the extent that a failure so to claim or to object in the trial court prevents assertion of the
claim for the first time on appeal.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureAppealsReviewabilityPreservation for ReviewEvidencePrivilegesSelf-Incrimination PrivilegeGeneral
OverviewEvidencePrivilegesSelf-Incrimination PrivilegeWaiverEvidenceProcedural ConsiderationsObjections &
Offers of ProofObjectionsEvidenceProcedural ConsiderationsObjections & Offers of ProofTimeliness

FOOTNOTES:
(n1)Footnote 1. See People v. Collie (1981) 30 Cal. 3d 43, 49 fn. 1, 177 Cal. Rptr. 458, 634 P.2d 534 (citing Evid.
Code § 353 for the proposition that a judgment cannot be reversed because of erroneously admitted evidence unless a
timely and proper objection to the evidence appears on the record, and unless the reviewing court finds the evidence
should have been excluded and the error resulted in a miscarriage of justice). In its reliance on Evid. Code § 353, Collie
overruled the assertion in People v. De Vaney (1973) 33 Cal. App. 3d 630, 635, 109 Cal. Rptr. 276 , that Evid. Code §
353 would allow review of the unchallenged admission of evidence if defendant could establish a miscarriage of justice,
even if timely and proper objection had not been made.
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§ 22.40 Use Immunity

[1] Definition

A witness who refuses to answer questions on the ground of the privilege against self-incrimination may nevertheless be
compelled to answer if granted immunity against prosecutorial use of the answer, or evidence derived from it, in a
subsequent criminal proceeding against the witness.n1 This immunity against prosecutorial use of the evidence is
known as ''use'' immunity.n2

[2] Distinguished From Transactional Immunity

''Transactional'' immunity accords full immunity from prosecution for the offense to which the compelled testimony
relates and affords the witness considerably broader protection than does the privilege against self-incrimination.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination PrivilegeCriminal Law
& ProcedureGrand JuriesSelf-Incrimination PrivilegeImmunityTypesTransactional ImmunityCriminal Law &
ProcedureGrand JuriesSelf-Incrimination PrivilegeImmunityTypesUse ImmunityCriminal Law &
ProcedureTrialsExamination of WitnessesGeneral OverviewCriminal Law &
ProcedureWitnessesPresentationEvidenceHearsayUnavailabilityRefusals to
TestifyEvidencePrivilegesSelf-Incrimination PrivilegeGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Daly v. Superior Court (1977) 19 Cal. 3d 132, 142-143, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n2)Footnote 2. Daly v. Superior Court (1977) 19 Cal. 3d 132, 139, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n3)Footnote 3. Kastigar v. United States (1972) 406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 ; see, e.g.,
Nelson v. Municipal Court (1972) 28 Cal. App. 3d 889, 894-895, 105 Cal. Rptr. 46 (holding that because witnesses'
grants of transactional immunity under Penal Code § 1324 gave them protection broader than the Fifth Amendment
requires, their refusal to testify was unjustified and they were properly adjudged in contempt of court).
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§ 22.41 Constitutionality of Grants of Use Immunity

A proscription against the use in any criminal case of testimony or other information compelled under order, or any
information directly or indirectly derived from that testimony or other information, is consonant with Fifth Amendment
standards.n1 Immunity from use and derivative use is coextensive with the scope of the privilege against
self-incrimination and therefore is sufficient to compel testimony over a claim of the privilege.n2 While a grant of
immunity must afford protection commensurate with that afforded by the privilege, it need not be broader.n3

The privilege against self-incrimination has never been construed to mean that one who invokes it cannot subsequently
be prosecuted.n4 Its sole concern is to afford protection against being forced to give testimony leading to the infliction
of penalties affixed to criminal acts.n5 Immunity from the use of compelled testimony, as well as evidence derived
directly and indirectly therefrom, affords this protection.n6 It prohibits prosecutorial authorities from using the
compelled testimony in any respect, and it therefore insures that the testimony cannot lead to the infliction of criminal
penalties on the witness.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination PrivilegeCriminal Law
& ProcedureGrand JuriesSelf-Incrimination PrivilegeImmunityCompelled TestimonyCriminal Law & ProcedureGrand
JuriesSelf-Incrimination PrivilegeImmunityScopeCriminal Law & ProcedureGrand JuriesSelf-Incrimination
PrivilegeImmunityTypesUse ImmunityEvidencePrivilegesSelf-Incrimination PrivilegeGeneral
OverviewEvidencePrivilegesSelf-Incrimination PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. Kastigar v. United States (1972) 406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 .

(n2)Footnote 2. Kastigar v. United States (1972) 406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 .

(n3)Footnote 3. Kastigar v. United States (1972) 406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 .

(n4)Footnote 4. Kastigar v. United States (1972) 406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 .

(n5)Footnote 5. Kastigar v. United States (1972) 406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 .
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(n6)Footnote 6. Kastigar v. United States (1972) 406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 .

(n7)Footnote 7. Kastigar v. United States (1972) 406 U.S. 441, 453, 92 S. Ct. 1653, 32 L. Ed. 2d 212 .
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§ 22.42 Protective Orders Granting Immunity in Discovery Proceedings

[1] Orders Permissible if Subsequent Criminal Prosecution Is Not Unduly Hampered

A civil litigant seeking to discover information from a witness who asserted the privilege against self-incrimination has
been held entitled to a protective order granting the witness whatever use- and derivative-use immunity was required to
eliminate unnecessary barriers to effectuation of the litigant's discovery rights, subject to the condition that the grant of
immunity does not unduly hamper subsequent criminal prosecutions.n1

The absence of any unduly detrimental effect of a proposed immunity order on future criminal proceedings against the
witness can be sufficiently established by the failure of a prosecuting official to object to the granting of the order after
being given adequate notice and opportunity to do so.n2

[2] Conditions Precedent to Issuance of Orders

[a] Generally

A protective order granting immunity should not be granted without prior fulfillment of certain conditions, which
include notification to prosecuting officials of the nature and scope of the proposed immunity, opportunity for those
officials to object to the granting of immunity, and the absence of any objection to the order by those officials.n3

[b] Required Notice to Prosecuting Agency

The party seeking the immunity order must notify prosecuting agencies that the order is being sought.n4 The party
seeking the order must, therefore, determine which prosecuting agencies it is necessary to notify.n5 Although notice
need not be given to every agency that might possibly have jurisdiction to prosecute the witness, notice of the proposed
immunity must be given to the district attorney of the county, the California Attorney General, and the United States
Attorney for the district in which the county is located.n6 The trial court has the power to require additional notice to
other prosecuting agencies if it finds the circumstances merit additional notice.n7

To notify the prosecuting agency adequately, the notice must state the subject matter for which the proposed immunity
is sought.n8 The statement must be in a form which, when incorporated into the immunity order, provides the witness
with clear guidelines as to what questions are within the order and what questions are not.n9

[c] Objections by Prosecuting Agency
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[i] Mode of Objection

If the prosecuting attorney wishes to object, the objection must be accompanied by a declaration that merely states that
the attorney is familiar with the notice and has reasonable grounds to believe the proposed grant of immunity might
unduly hamper the prosecution of a criminal proceeding.n10

The trial court may disregard any objection that is not accompanied by a declaration.n11

[ii] Effect of Objection

The trial court must treat the objections and declarations as conclusively establishing that an order of immunity might
unduly hamper a criminal prosecution and that the order cannot be issued.n12 The trial court is not permitted to assess
the validity of the objection and may not require the prosecutor to expand or justify the objection.n13

[iii] Overcoming Objection

The remedy available to the party seeking an immunity order that has been objected to is to try to persuade the
prosecutor to withdraw the objection.n14 It may also be possible to eliminate the basis for the objection by reframing
the scope of the proposed immunity order or by postponing examination of the witness.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryProtective OrdersConstitutional LawBill of RightsFundamental RightsProcedural Due
ProcessSelf-Incrimination PrivilegeCriminal Law &
ProcedureCounselProsecutorsEvidencePrivilegesSelf-Incrimination PrivilegeGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Daly v. Superior Court (1977) 19 Cal. 3d 132, 147-148, 137 Cal. Rptr. 14, 560 P.2d 1193 (decided
under former Code Civ. Proc. § 2019(b)(1); now see Code Civ. Proc. § 2025.420). For further discussion of and forms
for use in obtaining protective orders as they arise relative to particular discovery devices, see Chapters 50-64.

(n2)Footnote 2. Daly v. Superior Court (1977) 19 Cal. 3d 132, 148, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n3)Footnote 3. Daly v. Superior Court (1977) 19 Cal. 3d 132, 138, 137 Cal. Rptr. 14, 560 P.2d 1193 (decided
under former Code Civ. Proc. § 2019(b)(1)) (now see Code Civ. Proc. § 2025.420 (protective orders in oral
depositions)).

(n4)Footnote 4. Daly v. Superior Court (1977) 19 Cal. 3d 132, 149, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n5)Footnote 5. Daly v. Superior Court (1977) 19 Cal. 3d 132, 149, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n6)Footnote 6. Daly v. Superior Court (1977) 19 Cal. 3d 132, 149, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n7)Footnote 7. Daly v. Superior Court (1977) 19 Cal. 3d 132, 149, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n8)Footnote 8. Daly v. Superior Court (1977) 19 Cal. 3d 132, 148, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n9)Footnote 9. Daly v. Superior Court (1977) 19 Cal. 3d 132, 148, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n10)Footnote 10. Daly v. Superior Court (1977) 19 Cal. 3d 132, 148-149, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n11)Footnote 11. Daly v. Superior Court (1977) 19 Cal. 3d 132, 148, 137 Cal. Rptr. 14, 560 P.2d 1193 .

Page 94
1-22 California Deposition and Discovery Practice § 22.42



(n12)Footnote 12. Daly v. Superior Court (1977) 19 Cal. 3d 132, 148-149, 137 Cal. Rptr. 14, 560 P.2d 1193 ;
see Philibosian v. Superior Court (1983) 149 Cal. App. 3d 938, 940-941, 197 Cal. Rptr. 208 .

(n13)Footnote 13. Daly v. Superior Court (1977) 19 Cal. 3d 132, 148-149, 137 Cal. Rptr. 14, 560 P.2d 1193 ;
see Philibosian v. Superior Court (1983) 149 Cal. App. 3d 938, 940-941, 197 Cal. Rptr. 208 .

(n14)Footnote 14. Daly v. Superior Court (1977) 19 Cal. 3d 132, 148-149, 137 Cal. Rptr. 14, 560 P.2d 1193 .

(n15)Footnote 15. Daly v. Superior Court (1977) 19 Cal. 3d 132, 148-149, 137 Cal. Rptr. 14, 560 P.2d 1193 .
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§ 22.43 Denial of Protective Order

[1] Denial Without Statement of Reasons as Abuse of Discretion

In determining whether or not to grant a protective order immunizing a defendant who has asserted the privilege against
self-incrimination against attempted discovery, the trial court should not refuse to grant the order without a clear
statement of the reasons for so doing.n1 In People v. Superior Court (Taylor), n2 a civil proceeding initiated by the
People under the Red Light Abatement Law in Penal Code Sections 11225-11235, defendant refused to answer
interrogatories served by the People on the ground that the answers would tend to incriminate him.n3 The trial court
denied the People's motion for a protective order that would have given defendant use immunity.n4 The court of appeal
held the denial to be an abuse of discretion.n5 The court noted that People v. Superior Court (Kaufman), n6 an action
seeking civil penalties for deceptive advertising, intimates that the trial court has no discretion flatly to refuse to
immunize a defendant against prosecution when requested by the People in a civil proceeding.n7 Furthermore, to give
the trial court broad discretion to refuse to issue the orders would impinge on prosecutorial discretion to decide whether
or not to institute criminal proceedings.n8 If the trial court refuses to issue an appropriate protective order, the effect
may be to strip the prosecutor of any discretion, thus requiring the People to proceed under the criminal laws, or not at
all.n9

[2] Limited Discretion

In some instances, the trial court's discretion to refuse to immunize a defendant against prosecution when requested by
the People in a civil proceeding is limited.n10 Under Penal Code Section 1324, the court is required to order a question
answered unless it finds that to do so would be clearly contrary to the public interest, or could subject the witness to a
criminal prosecution in another jurisdiction.n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesDiscretionCivil ProcedureDiscoveryProtective OrdersCivil
ProcedureAppealsStandards of ReviewAbuse of DiscretionConstitutional LawBill of RightsFundamental
RightsProcedural Due ProcessSelf-Incrimination PrivilegeCriminal Law & ProcedureGrand JuriesSelf-Incrimination
PrivilegeImmunityTypesUse ImmunityCriminal Law &
ProcedureCounselProsecutorsEvidencePrivilegesSelf-Incrimination PrivilegeGeneral Overview

FOOTNOTES:
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(n1)Footnote 1. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 1002, 126 Cal. Rptr. 297 (decided
under former Code Civ. Proc. § 2019(b)(1)) (now see Code Civ. Proc. § 2030.090 (protective orders for
interrogatories)).

(n2)Footnote 2. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 126 Cal. Rptr. 297 .

(n3)Footnote 3. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 998, 126 Cal. Rptr. 297 .

(n4)Footnote 4. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 998, 126 Cal. Rptr. 297 (decided
under former Code Civ. Proc. § 2019(b)(1)) (now see Code Civ. Proc. § 2030.090 (protective orders for
interrogatories)).

(n5)Footnote 5. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 1000, 126 Cal. Rptr. 297 (decided
under former Code Civ. Proc. § 2019(b)(1)) (now see Code Civ. Proc. § 2030.090 (protective orders for
interrogatories)).

(n6)Footnote 6. People v. Superior Court (Kaufman) (1974) 12 Cal. 3d 421, 425, 115 Cal. Rptr. 812, 525 P.2d
716 .

(n7)Footnote 7. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 1000-1001, 126 Cal. Rptr. 297 .

(n8)Footnote 8. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 1001, 126 Cal. Rptr. 297 (decided
under former Code Civ. Proc. § 2019(b)(1)) (now see Code Civ. Proc. § 2030.090 (protective orders for
interrogatories)).

(n9)Footnote 9. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 1001, 126 Cal. Rptr. 297 (decided
under former Code Civ. Proc. § 2019(b)(1)) (now see Code Civ. Proc. § 2030.090 (protective orders for
interrogatories)).

(n10)Footnote 10. See People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 1001, 126 Cal. Rptr. 297 .

(n11)Footnote 11. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 1001, 126 Cal. Rptr. 297 .
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§ 22.44 When Protective Order Granting Immunity to Some but Not All Defendants Is Improper

A protective order that grants immunity to some but not all of the codefendants in an action is improper if it fails to
protect the nonimmunized defendants from annoyance, embarrassment, and oppression without any necessity being
shown.n1 For example, a city brought a civil action to enjoin alleged violations of the city zoning ordinance and sought
to depose three defendants.n2 The violations constituted misdemeanors, and consequently the trial court granted two of
the three defendants immunity from criminal prosecution so that the city could take their depositions.n3 All defendants
objected to the immunity order because they claimed it created conflicting interests between the immune and
nonimmune defendants, all of whom were represented by the same attorney.n4 The court of appeal held the order was
an abuse of the trial court's discretion because it subjected parties other than the witnesses to annoyance,
embarrassment, and oppression without any necessity being shown.n5 According to the court, a trial court has power
under former Code of Civil Procedure Section 2019(b)(1)n6 to limit the use of a deposition and its fruits in the event of
subsequent criminal proceedings.n7 However, the fact that the trial court order did not limit the use of evidence
obtained against all of the defendants subjected the nonwitness defendants to the potentially serious detriment of having
the compelled testimony of their codefendants used against them in a criminal prosecution. Furthermore, in the absence
of an immunity order, the defendants could have employed a single attorney without any conflict of interest. Since
immunity was granted only to some of the defendants, the nonwitness defendants would be forced to obtain other
counsel free of any attorney-client relationship with the witnesses so that counsel could effectively cross-examine.n8
These direct and collateral consequences constituted annoyance, embarrassment, or oppression within the meaning of
former Code of Civil Procedure Section 2019n9 and required vacation of the trial court's immunity order.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesDiscretionCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryProtective OrdersCivil ProcedureAppealsStandards of ReviewAbuse of DiscretionConstitutional
LawBill of RightsFundamental RightsProcedural Due ProcessSelf-Incrimination PrivilegeCriminal Law &
ProcedureGrand JuriesSelf-Incrimination PrivilegeImmunityTypesUse ImmunityEvidencePrivilegesSelf-Incrimination
PrivilegeGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Rysdale v. Superior Court (1978) 81 Cal. App. 3d 280, 289-291, 146 Cal. Rptr. 633 .

(n2)Footnote 2. Rysdale v. Superior Court (1978) 81 Cal. App. 3d 280, 289-291, 146 Cal. Rptr. 633 .
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(n3)Footnote 3. Rysdale v. Superior Court (1978) 81 Cal. App. 3d 280, 289-291, 146 Cal. Rptr. 633 (decided
under former Code Civ. Proc. § 2019(b)(1)) (now see Code Civ. Proc. §§ 2025.420 and 2028.070 (protective orders in
oral and written depositions, respectively)).

(n4)Footnote 4. Rysdale v. Superior Court (1978) 81 Cal. App. 3d 280, 289-291, 146 Cal. Rptr. 633 .

(n5)Footnote 5. Rysdale v. Superior Court (1978) 81 Cal. App. 3d 280, 290, 146 Cal. Rptr. 633 .

(n6)Footnote 6. See now, e.g., Code Civ. Proc. §§ 2025.420 and 2028.070 (protective orders in oral and written
depositions, respectively).

(n7)Footnote 7. Rysdale v. Superior Court (1978) 81 Cal. App. 3d 280, 290, 146 Cal. Rptr. 633 .

(n8)Footnote 8. Rysdale v. Superior Court (1978) 81 Cal. App. 3d 280, 290, 146 Cal. Rptr. 633 .

(n9)Footnote 9. See now, e.g., Code Civ. Proc. §§ 2025.420 and 2028.070 (protective orders in oral and written
depositions, respectively).

(n10)Footnote 10. Rysdale v. Superior Court (1978) 81 Cal. App. 3d 280, 290, 146 Cal. Rptr. 633 .
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§ 23.syn Synopsis to Chapter 23: Spousal Privileges

§ 23.01 Components of Spousal Privileges

§§ 23.02through 23.09 [Reserved]

§ 23.10 Basic Rule and Purpose of Privileges

[1] Privilege Not to Testify Against Spouse

[2] Privilege Not to Be Called as a Witness Against Party Spouse

§ 23.11 Scope of Privileges

[1] Privileges Arise Only During Valid Existing Marriage

[2] No Privilege Not to Testify for Defendant

§ 23.12 Assertion of Privileges by Witness-Spouse Only

§ 23.13 Waiver of Privileges

[1] Waiver by Testimony

[a] Generally

[b] Both Privileges Waived

[c] When Spouse Is Not a Party

[2] Waiver in Proceeding for Benefit of Self or Spouse

§ 23.14 Exceptions to the Privileges

[1] Generally
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[2] Proceeding by or on Behalf of One Spouse Against the Other

[3] Proceeding to Place Spouse or Spouse's Property Under Control of Another

[4] Proceeding to Establish Spouse's Competence

[5] Juvenile Court Proceeding

[6] Criminal Proceedings

[7] Support Proceeding

§§ 23.15through 23.19 [Reserved]

§ 23.20 Basic Rule and Purpose of Privilege

§ 23.21 Scope of Privilege

[1] Communication Made During Valid Existing Marriage

[2] Communication Made in Confidence Between Spouses

[a] Presumption of Confidentiality

[a.1] Oral or Written Communication

[b] When Communication Is Not Confidential

[c] Observed Act or Fact Is Not Communication

[c.1] Eavesdroppers

[d] Mere Fact of Communication Is Not Privileged

§ 23.22 Assertion of Privilege by Either Spouse

§ 23.23 Waiver of Privilege by Disclosure

[1] Generally

[2] Disclosure of Significant Part of Communication

[3] Consent to Disclosure

[a] Manifestation of Consent by Statement or Conduct

[b] Failure to Claim Privilege or to Object Timely to Asserted Violation of Privilege

§ 23.24 Exceptions to Privilege

[1] Crime or Fraud
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[2] Commitment Proceedings

[3] Proceedings to Establish Competence

[4] Proceedings Between Spouses

[5] Criminal Proceedings

[6] Juvenile Court Proceeding

[7] Proceeding Under Uniform Interstate Family Support Act
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Scope

SCOPE

This chapter discusses the spousal privileges of Evidence Code Sections 970-973 and 980-987. Part A delimits the
spousal privileges. Part B discusses the privilege of one spouse not to testify or to be called as witness against the other.
Part C discusses the privilege not to disclose confidential communications between spouses.

For a discussion of Evidence Code Sections 900-920, the general statutory provisions applicable to all evidentiary
privileges, see Chapter 21. Even when the Evidence Code spousal privilege may not be applicable, the constitutional
right of privacy may apply to limit the scope of discovery. For discussion of the right to privacy under Article I, Section
1 of the California Constitution, see Chapter 30. For a discussion of the availability of review from a discovery order,
see Chapter 9. For a discussion of motions and forms for use to compel discovery after the assertion of a privilege, as
those motions arise relative to particular discovery devices, see Chapters 50-63.
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§ 23.01 Components of Spousal Privileges

There are three separate and distinct privileges which are collectively termed ''spousal privileges'' in this chapter. The
first two, discussed in Part B, are the related privileges of one spouse (1) not to testify against the other spouse in any
proceeding,n1 and (2) not to be called as a witness by an adverse party in a proceeding to which the other spouse is a
party.n2 The third privilege, discussed in Part C, is that of one spouse to refuse to disclose, and to prevent any other
person from disclosing, a confidential communication made between the spouses while they were married.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyGeneral OverviewEvidencePrivilegesMarital
PrivilegesConfidential CommunicationsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 970.

(n2)Footnote 2. Evid. Code § 971.

(n3)Footnote 3. Evid. Code § 980.
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[Reserved]
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§ 23.10 Basic Rule and Purpose of Privileges

[1] Privilege Not to Testify Against Spouse

Except as otherwise provided by statute, a married person has a privilege not to testify against his or her spouse in any
proceeding.n1 This privilege is sometimes referred to as the marital testimonial privilege. Its rationale is that the
testimony, if given, would seriously disturb or disrupt the marital relationship. Society stands to lose more from
disruption of the relationship than it stands to gain from obtaining testimony if the privilege did not exist.n2

[2] Privilege Not to Be Called as a Witness Against Party Spouse

Except as otherwise provided by statute, a married person whose spouse is a party to a proceeding has an additional
privilege not to be called as a witness by an adverse party to that proceeding absent his or her prior express consent,
unless the party calling the spouse does so in good faith without knowledge of the marital relationship.n3

This privilege only applies when the married person's spouse is a party to a proceeding. Thus, for example, a married
person may be called as a witness in a grand jury proceeding because his or her spouse is not a party to that proceeding.
However, in this event he or she may still claim the privilege under Evidence Code Section 970, and refuse to answer a
particular question that would compel him or her to testify against his or her spouse.n4

The privilege of a married person not to be called as a witness by an adverse party in a proceeding to which his or her
spouse is a party is somewhat similar to the privilege given a defendant under Evidence Code Section 930 not to be
called as a witness in a criminal case against him or her.n5 The privilege of Evidence Code Section 971 is necessary to
avoid the prejudicial effect, for example, in a criminal case of the prosecution's calling the defendant's spouse as a
witness, thus forcing him or her to object before the jury.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyGeneral OverviewEvidencePrivilegesMarital
PrivilegesAdverse Spousal TestimonyElementsEvidencePrivilegesMarital PrivilegesAdverse Spousal
TestimonyExceptionsEvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyScope

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 970.
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(n2)Footnote 2. Law Rev. Comm. Comment to Evid. Code § 970.

(n3)Footnote 3. Evid. Code § 971.

(n4)Footnote 4. Law Rev. Comm. Comment to Evid. Code § 971.

(n5)Footnote 5. Law Rev. Comm. Comment to Evid. Code § 971. For discussion of Evid. Code § 930, see Ch. 22.

(n6)Footnote 6. Law Rev. Comm. Comment to Evid. Code § 971. See Sabado v. Moraga (1987) 189 Cal. App. 3d
1, 5 n. 4, 234 Cal. Rptr. 249 .
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§ 23.11 Scope of Privileges

[1] Privileges Arise Only During Valid Existing Marriage

The privileges of Evidence Code Sections 970 and 971 may only be claimed if there is a valid marriage in existence at
the time the witness is called on to testify.n1 Thus, the privileges no longer exist after the marital relationship is
terminated by divorce.n2

The privilege contains no limitation requiring that a viable marital relationship exist.n3 Thus, one court of appeal
upheld a claim of privilege, even though petitioner wife had not seen her husband in 17 years and her assertion of the
privilege might deprive the government of crucial evidence in a double murder case.n4 The court found that the
privilege contained express statutory exceptions,n5 which did not include whether the marital relationship was intact
when one spouse asserted the privilege. The court observed that any additional exception could be created only by the
legislature and not by judicial interpretation of the Evidence Code.n6

Similarly, courts have refused to expand the privilege to include relationships between couples who live together but
who are not validly married, leaving it to the Legislature to determine whether these relationships, because of their
commonness in today's society, or for other reasons, deserve the statutory protection afforded the sanctity of the
marriage union.n7

[2] No Privilege Not to Testify for Defendant

Under Evidence Code Sections 911 (governing privileges generally), 970, and 971, a defendant's spouse has no
privilege not to testify for defendant, and defendant has no privilege to prevent his or her spouse from testifying for or
against him or her.n8 Thus, a comment on the failure of a defendant's spouse to testify for the defendant, or on the
defendant's failure to call his or her spouse as a material witness, may not constitute an improper comment on the
exercise of a privilege.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesGeneral OverviewEvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyGeneral
OverviewEvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyElementsEvidencePrivilegesMarital
PrivilegesAdverse Spousal TestimonyExceptionsEvidencePrivilegesMarital PrivilegesAdverse Spousal
TestimonyScopeEvidencePrivilegesMarital PrivilegesConfidential CommunicationsGeneral
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OverviewEvidencePrivilegesMarital PrivilegesConfidential CommunicationsCriminal ProceedingsFamily
LawCohabitationGeneral OverviewFamily LawMarital Termination & Spousal SupportDissolution & DivorceGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. People v. Bradford (1969) 70 Cal. 2d 333, 343, 74 Cal. Rptr. 726, 450 P.2d 46 (claim of privilege
under Evid. Code § 970); see People v. Dorsey (1975) 46 Cal. App. 3d 706, 716-717, 120 Cal. Rptr. 508 (claims of
privilege under Evid. Code §§ 970 and 971); see also Evid. Code §§ 970 and 971, referring to each privilege as that of
the ''married person.''

(n2)Footnote 2. People v. Dorsey (1975) 46 Cal. App. 3d 706, 716-717, 120 Cal. Rptr. 508 .

(n3)Footnote 3. Jurcoane v. Superior Court (2001) 93 Cal. App. 4th 886, 889, 113 Cal. Rptr. 2d 483 .

(n4)Footnote 4. Jurcoane v. Superior Court (2001) 93 Cal. App. 4th 886, 900, 113 Cal. Rptr. 2d 483 .

(n5)Footnote 5. See Evid. Code § 972; § 23.14.

(n6)Footnote 6. Jurcoane v. Superior Court (2001) 93 Cal. App. 4th 886, 889-900, 113 Cal. Rptr. 2d 483
(rejecting trial court's reliance on federal cases, because federal courts interpreting federal rules are expressly permitted
to engage in common law development of privileges and exceptions).

(n7)Footnote 7. People v. Delph (1979) 94 Cal. App. 3d 411, 415-416, 156 Cal. Rptr. 422 ; see Annot.,
Testimonial Privilege for Confidential Communications between Relatives Other than Husband and Wife--State Cases,
6 A.L.R.4th 544 (1981).

(n8)Footnote 8. People v. Coleman (1969) 71 Cal. 2d 1159, 1167, 80 Cal. Rptr. 920, 459 P.2d 248 .

(n9)Footnote 9. People v. Coleman (1969) 71 Cal. 2d 1159, 1167, 80 Cal. Rptr. 920, 459 P.2d 248 . For
discussion of the limitations on comments on the exercise of a privilege under Evid. Code § 913, see Ch. 21.
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§ 23.12 Assertion of Privileges by Witness-Spouse Only

Both the privilege not to testify under Evidence Code Section 970 and the privilege not to be called as a witness under
Evidence Code Section 971 run in favor of the spouse called as a witness and may be claimed only by that spouse, as
opposed to the spouse against whom the testimony is offered.n1 Thus, for example, a married defendant cannot prevent
his or her spouse from testifying against him or her under Evidence Code Section 970, if the witness-spouse chooses so
to testify.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesMarital PrivilegesGeneral OverviewEvidencePrivilegesMarital PrivilegesAdverse Spousal
TestimonyGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See People v. Dorsey (1975) 46 Cal. App. 3d 706, 716, 120 Cal. Rptr. 508 .

(n2)Footnote 2. People v. Chavez (1968) 262 Cal. App. 2d 422, 429, 68 Cal. Rptr. 759 ; see also People v.
Coleman (1969) 71 Cal. 2d 1159, 1167, 80 Cal. Rptr. 920, 459 P.2d 248 .
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§ 23.13 Waiver of Privileges

[1] Waiver by Testimony

[a] Generally

Unless erroneously compelled to do so, a married person who testifies in a proceeding to which his or her spouse is a
party, or who testifies against his or her spouse in any proceeding, does not have a privilege under Evidence Code
Sections 970-973 in the proceeding in which that testimony is given.n1

Thus, a witness-spouse may give his or her prior consent to be called as a witness against and may voluntarily waive the
privilege not to testify against the party-spouse when the witness-spouse knows and understands his or her privilege not
to testify and the waiver is made knowingly.n2

[b] Both Privileges Waived

Under Evidence Code Section 973(a), a married person who testifies in a proceeding to which his or her spouse is a
party waives both the privilege of Evidence Code Section 970 not to testify against his or her spouse and the privilege of
Evidence Code Section 971 not to be called as a witness against a party spouse.n3 Thus, for example, one spouse cannot
call the other as a witness to give favorable testimony and have the witness-spouse invoke the privilege in Evidence
Code Section 970 to keep from testifying on cross-examination to unfavorable matters.n4 Similarly, a married person
cannot testify for an adverse party concerning particular matters and then invoke the privilege not to testify against his
or her spouse regarding other matters.n5

[c] When Spouse Is Not a Party

In any proceeding in which a married person's spouse is not a party, the privilege not to be called as a witness is not
available, and a married person may testify like any other witness without waiving the privilege of Evidence Code
Section 970 as long as he or she does not testify against his or her spouse.n6 However, under Evidence Code Section
973(a), the privilege not to testify against his or her spouse in that proceeding is waived regarding all matters if he or
she testifies against his or her spouse regarding any matter.n7

''Proceeding'' is defined in Evidence Code Section 901 to include any action, civil or criminal.n8 Hence, the privilege is
waived for all purposes in an action if the spouse entitled to claim the privilege testifies at any time during the action.n9
For example, if a civil action involves issues being separately tried, a wife whose husband is a party to the litigation
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may not testify for her husband at one trial and invoke the privilege in order to avoid testifying against him at a separate
trial of a different issue.n10 Nor may a wife testify against her husband at a preliminary hearing of a criminal action and
refuse to testify against him at the trial.n11

[2] Waiver in Proceeding for Benefit of Self or Spouse

There is no privilege under Evidence Code Sections 970-973 in a civil proceeding brought or defended by a married
person for the immediate benefit of his or her spouse or of the married person and his or her spouse.n12

Evidence Code Section 973(b) precludes married persons from taking unfair advantage of their marital status to escape
their duty to give testimony under Evidence Code Section 776 (examination of adverse witnesses).n13 Thus, for
example, when suit is brought to set aside a conveyance from husband to wife allegedly in fraud of the husband's
creditors, and both spouses are named as defendants, it has been held that setting up the conveyance in the answer as a
defense waives the privilege.n14 Also, when husband and wife are joined as defendants in a quiet title action and assert
a claim to the property, they have been held to have waived the privilege.n15 When both spouses are joined as plaintiffs
in an action to recover damages to one of them, each waives the privilege in regard to the testimony of the other.n16

This principle of waiver has seemingly been developed by case law to prevent a spouse from refusing to testify on
matters affecting his or her own interest on the ground that the testimony would also be ''against'' his or her spouse.n17
It has been held, however, that a spouse does not waive the privilege by making the other spouse his or her agent, even
regarding transactions involving the agency.n18

In an action for dissolution and accounting of partnership assets, the plaintiff's spouse who is not named as a party to the
action, as a signatory to the partnership agreement, or as a holder of any present, immediate, or direct interest in the
property constituting the partnership assets, is not a person for whose immediate benefit the action is brought.n19 Any
claim to a community property interest in the partnership would be against the plaintiff rather than the defendants.n20
Thus, the exception of Evidence Code Section 973(b) does not apply, and the deposition of the plaintiff's spouse may
not be compelled.n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedurePreliminary ProceedingsPreliminary HearingsGeneral OverviewEvidencePrivilegesMarital
PrivilegesAdverse Spousal TestimonyGeneral OverviewEvidencePrivilegesMarital PrivilegesAdverse Spousal
TestimonyExceptionsEvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyScopeEvidencePrivilegesMarital
PrivilegesAdverse Spousal TestimonyWaiver

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 973(a).

(n2)Footnote 2. See People v. Marsh (1969) 270 Cal. App. 2d 365, 370, 75 Cal. Rptr. 814 .

(n3)Footnote 3. Assembly Judiciary Comm. Comment on Evid. Code § 973(a).

(n4)Footnote 4. Assembly Judiciary Comm. Comment on Evid. Code § 973(a).

(n5)Footnote 5. Assembly Judiciary Comm. Comment on Evid. Code § 973(a).

(n6)Footnote 6. Assembly Judiciary Comm. Comment on Evid. Code § 973(a).

(n7)Footnote 7. Assembly Judiciary Comm. Comment on Evid. Code § 973(a).
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(n8)Footnote 8. See Evid. Code § 901.

(n9)Footnote 9. Assembly Judiciary Comm. Comment on Evid. Code § 973(a).

(n10)Footnote 10. Assembly Judiciary Comm. Comment on Evid. Code § 973(a).

(n11)Footnote 11. Assembly Judiciary Comm. Comment on Evid. Code § 973(a).

(n12)Footnote 12. Evid. Code § 973(b).

(n13)Footnote 13. Assembly Judiciary Comm. Comment on Evid. Code § 973(b).

(n14)Footnote 14. See Tobias v. Adams (1927) 201 Cal. 689, 699, 258 P. 588 ; Schwartz v. Brandon (1929) 97
Cal. App. 30, 35, 275 P. 448 .

(n15)Footnote 15. Hagen v. Silva (1956) 139 Cal. App. 2d 199, 202-203, 293 P.2d 143 .

(n16)Footnote 16. In re Strand (1932) 123 Cal. App. 170, 171-172, 11 P.2d 89 .

(n17)Footnote 17. Assembly Judiciary Comm. Comment on Evid. Code § 973(b).

(n18)Footnote 18. Ayres v. Wright (1930) 103 Cal. App. 610, 619-620, 284 P. 1077 .

(n19)Footnote 19. Duggan v. Superior Court (1981) 127 Cal. App. 3d 267, 270-272, 179 Cal. Rptr. 410 .

(n20)Footnote 20. Duggan v. Superior Court (1981) 127 Cal. App. 3d 267, 272, 179 Cal. Rptr. 410 .

(n21)Footnote 21. Duggan v. Superior Court (1981) 127 Cal. App. 3d 267, 272, 179 Cal. Rptr. 410 .

Page 113
1-23 California Deposition and Discovery Practice § 23.13



61 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 23 Spousal Privileges
PART B. Privileges of One Spouse Not to Testify or to Be Called as a Witness Against Another

1-23 California Deposition and Discovery Practice § 23.14

§ 23.14 Exceptions to the Privileges

[1] Generally

Exceptions to the privileges of Evidence Code Sections 970 and 971 set out in Evidence Code Section 972 have been
drafted so that they are consistent with those in Evidence Code Section 980 et seq. (privilege for confidential marital
communications).n1 Similarly, the exception under the Uniform Reciprocal Enforcement of Support Actn2 to the
privileges of Evidence Code Sections 970 and 971 applies also to the privilege of Evidence Code Section 980.n3

The party resisting a claim of privilege has the burden of proving the existence of an exception.n4

[2] Proceeding by or on Behalf of One Spouse Against the Other

A married person does not have a privilege under either Evidence Code Section 970 or 971 in a proceeding brought by
or on behalf of one spouse against the other spouse.n5

[3] Proceeding to Place Spouse or Spouse's Property Under Control of Another

A married person does not have a privilege under either Evidence Code Section 970 or 971 in a proceeding to place his
or her spouse or his or her spouse's property, or both, under the control of another because of the spouse's alleged
mental or physical condition.n6

[4] Proceeding to Establish Spouse's Competence

A married person does not have a privilege under either Evidence Code Section 970 or 971 in a proceeding brought by
or on behalf of a spouse to establish his or her competence.n7

[5] Juvenile Court Proceeding

A married person does not have a privilege under either Evidence Code Section 970 or 971 in a proceeding under
Welfare and Institutions Code Section 200 et seq. (Juvenile Court Law).n8

[6] Criminal Proceedings

A married person does not have a privilege under either Evidence Code Section 970 or 971 in a criminal proceeding in
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which one spouse is charged with the specified crimes such a bigamy, child abuse, or spouse abuse.n9

In addition, a married person does not have a privilege under either Evidence Code Section 970 or 971 in a proceeding
resulting from a criminal act which occurred prior to legal marriage of the spouses to each other regarding knowledge
acquired prior to that marriage if prior to the legal marriage the witness-spouse was aware that his or her spouse had
been arrested for or had been formally charged with the crime or crimes about which the spouse is called to testify.n10

[7] Support Proceeding

A married person does not have a privilege under either Evidence Code Section 970 or 971 in a proceeding brought
against the spouse by a former spouse so long as the property and debts of the marriage have not been adjudicated, or in
a proceeding brought against the spouse by a former spouse in order to establish, modify, or enforce a child, family, or
spousal support obligation arising from the marriage to the former spouse.n11 Additionally, neither privilege is
available in a proceeding brought against a spouse by the other parent in order to establish, modify, or enforce a child
support obligation for a child of a nonmarital relationship of the spouse or in a proceeding brought against a spouse by
the guardian of a child of that spouse in order to establish, modify, or enforce a child support obligation of the
spouse.n12 The married person does not have a privilege to refuse to provide information relating to the issues of
income, expenses, assets, debts, and employment of either spouse, but may assert the privilege not to testify against his
or her spouse if other information is requested by the former spouse, guardian, or other parent of the child.n13

Any person demanding the otherwise privileged information made available by Evidence Code Section 972(g), who also
has an obligation to support the child for whom an order to establish, modify, or enforce child support is sought, waives
his or her marital privilege to the same extent as the spouse from whom the privileged information is demanded.n14

When the proceeding for support is under the Uniform Reciprocal Enforcement of Support Act,n15Code of Civil
Procedure Section 1688, providing that husband and wife are competent witnesses and may be compelled to testify to
any relevant matter, including marriage and parentage, is also applicable.n16

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyGeneral OverviewEvidencePrivilegesMarital
PrivilegesAdverse Spousal TestimonyExceptionsEvidencePrivilegesMarital PrivilegesAdverse Spousal
TestimonyScopeEvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyWaiverEvidenceProcedural
ConsiderationsBurdens of ProofGeneral OverviewFamily LawChild SupportObligationsEnforcementGeneral
OverviewFamily LawChild SupportObligationsEnforcementInterstate EnforcementUniform Reciprocal Enforcement of
Support Act

FOOTNOTES:
(n1)Footnote 1. Law Rev. Comm. Comment to Evid. Code § 972. For discussion of exceptions to the privilege for
confidential marital communications, see § 23.24.

(n2)Footnote 2. Fam. Code § 4800 et seq., discussed in [7], below.

(n3)Footnote 3. See Fam. Code § 4839. See also § 23.24[7].

(n4)Footnote 4. See Fortes v. Municipal Court (1980) 113 Cal. App. 3d 704, 711, 170 Cal. Rptr. 292 (party
required to make at least prima facie showing of facts giving rise to exception).

(n5)Footnote 5. Evid. Code § 972(a).
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(n6)Footnote 6. Evid. Code § 972(b).

(n7)Footnote 7. Evid. Code § 972(c).

(n8)Footnote 8. Evid. Code § 972(d).

(n9)Footnote 9. See Evid. Code § 972(e); see also People v. Sinohui (2002) 28 Cal. 4th 205, 220, 120 Cal. Rptr.
2d 783, 47 P.3d 629 (court may compel spousal testimony under Evid. Code § 972(e)(2), even if no accusatory pleading
charges defendant with crime against his or her spouse ''whenever the crime against the third person and the crime
against the spouse (1) are part of a continuous course of criminal conduct, and (2) bear some logical relationship to each
other''); Dunn v. Superior Court (1993) 21 Cal. App. 4th 721, 723-725, 26 Cal. Rptr. 2d 365 (privileges not applicable
to prosecution of crime against foster child). People v. Bogle (1996) 41 Cal. App. 4th 770, 782, 48 Cal. Rptr. 2d 739
(privileges not applicable to prosecution for crime against ''cohabitant''; relationship between persons living together is
irrelevant in determining whether person is ''cohabitant'' for purposes of Evidence Code § 972(e)(1)); People v.
Seastone (1969) 3 Cal. App. 3d 60, 68, 82 Cal. Rptr. 907 (privilege does not exist when one spouse is charged with a
crime against the other spouse or against a child of either); People v. Batres (1969) 269 Cal. App. 2d 900, 903, 75 Cal.
Rptr. 397 (privileges not applicable in criminal proceeding in which one spouse is charged with a crime against child of
either, whether committed before or during marriage).

(n10)Footnote 10. Evid. Code § 972(f).

(n11)Footnote 11. Evid. Code § 972(g).

(n12)Footnote 12. Evid. Code § 972(g).

(n13)Footnote 13. Evid. Code § 972(g).

(n14)Footnote 14. Evid. Code § 972(g).

(n15)Footnote 15. Fam. Code § 4800 et seq.

(n16)Footnote 16. See Fam. Code § 4839.
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[Reserved]
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§ 23.20 Basic Rule and Purpose of Privilege

Subject to Evidence Code Section 912 (waiver of privilege by disclosure), and except as otherwise provided in Evidence
Code Sections 980-987, a spouse (or his or her guardian or conservator when he or she has a guardian or conservator),
whether or not a party, has a privilege during the marital relationship and afterward to refuse to disclose, and to prevent
any other person from disclosing, a communication if he or she claims the privilege, and if the communication was
made in confidence between the spouses while they were husband and wife.n1

The privilege for confidential marital communications seeks to maintain free and open communication between
spouses, to the extent that such communication would be unduly inhibited if one of the spouses could be compelled to
testify about the nature of the communication.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesMarital PrivilegesConfidential CommunicationsGeneral OverviewEvidencePrivilegesMarital
PrivilegesConfidential CommunicationsElementsEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsScopeEvidencePrivilegesMarital PrivilegesConfidential CommunicationsWaiver

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 980.

(n2)Footnote 2. See Law Rev. Comm. Comment to Evid. Code § 980.
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§ 23.21 Scope of Privilege

[1] Communication Made During Valid Existing Marriage

The privilege of Evidence Code Section 980 exists both during the marital relationship and afterward, as long as the
confidential communication was made while the spouses were husband and wife.n1

Thus, there is no privilege against disclosure of communications between spouses made before their marriage.n2 In
addition, courts have declined to extend the privilege to communications made during the course of a relationship not
formalized by a valid marriage.n3

On the other hand, a communication made during a valid marriage is protected by the privilege even though the
marriage has been terminated at the time that the privilege is claimed.n4 This is true regardless of the fact that the
marriage was terminated by divorce or annulment.n5

When, however, a marriage is illegal and void, such as a marriage before one marriage partner obtained a final
judgment of divorce, the privilege is inapplicable.n6

[2] Communication Made in Confidence Between Spouses

[a] Presumption of Confidentiality

When a privilege is claimed on the ground that the matter sought to be disclosed is a communication made in
confidence in the course of the marital relationship, the communication is presumed to have been made in confidence,
and the opponent of the claim of privilege has the burden of proving that it was not.n7

Moreover, a confidential communication between spouses does not lose its privileged character for the sole reason that
it is communicated by electronic means or because persons involved in the delivery, facilitation, or storage of electronic
communication may have access to the content of the communication.n8

[a.1] Oral or Written Communication

The marital privilege extends to written as well as oral communications.n9 Additionally, the definition of ''writing'' set
forth in Evidence Code Section 250 includes a videotape.n10 Thus, a videotape recording of a confidential marital
communication is within the meaning of the privilege.n11
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In Rubio v. Superior Court, n12 the court of appeal analyzed the types of communication encompassed by the privilege.
It observed that a communication memorialized in ink does not diminish a spouse's intent to communicate
confidentially. Neither does the recordation of the communication on videotape. The videocamera is not a third party
observer whose presence renders the communication nonconfidential.n13 Thus, the fact that a communication is
recorded on videotape does not exclude it from the marital privilege so long as the confidentiality requirement is
met.n14 However, because Rubio involved a defendant charged with child molestation whose defense was that the
alleged victim had viewed the videotape of her parents and made up the story, the court found that the videotape might
be discoverable. It ordered the trial court to review the videotape in camera and weigh the defendant's right to due
process against the couple's marital privilege and privacy interests before deciding on the discoverability of the
videotape.n15

[b] When Communication Is Not Confidential

If the facts of a communication between spouses show that the communication was not intended to be kept in
confidence, the communication is not privileged under Evidence Code Section 980.n16

For example, electronic surveillance in a jail of communications between an inmate and his or her spouse visitor is not a
violation of the privilege if either spouse, or both, realizes they are being monitored or know that jail conversations are
often recorded.n17

In a prosecution for the murder of a third party, defendant's wife could testify to defendant's statement of an intent to
kill ''them all'' made by defendant to his wife during defendant's vicious attack on her, because the statement was not
made in confidence as required by Evidence Code Section 980.n18 In that case, the court held that defendant could have
no reasonable expectation of confidentiality in the communication to his wife of threats against a third person.n19 The
threats were simply not statements which would qualify as communications made in confidence and thereby given the
protection of the statutory privilege or the public policy underlying the privilege.n20 This reasoning was cited with
approval and followed by a later case which held that the wife of the defendant could testify regarding statements made
to her by her husband while he was severely beating her which indicated that what had happened to the murder victim
would happen to her. In this case, the court said that the statements were not made under the mantle of confidentiality;
in abusing his wife, the husband abused the relationship on which the privilege is based.n21 Similarly, death threats
made by a defendant to his wife were held not to be confidential communications when the defendant threatened his
wife in the presence of others and admitted threatening her.n22

[c] Observed Act or Fact Is Not Communication

The privilege encompasses only communications between spouses during marriage, and does not extend to physical
facts that are observed and which do not constitute ''communications'' within the meaning of Evidence Code Section
980.n23 Nor does the privilege extend to prevent testimony concerning assets of spouses, since that information relates
to the existence of assets, not to any confidential communication between spouses.n24

Additionally, various acts of a defendant spouse and testified to by a witness-spouse are not ''communications'' within
the meaning of the privilege.n25

[c.1] Eavesdroppers

The marital privilege does not apply to communications in the hands of a third party. Thus, the recitation by an
eavesdropper of an otherwise confidential communication is not privileged.n26

[d] Mere Fact of Communication Is Not Privileged
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The mere fact that a communication took place between spouses while they were married, as distinguished from the
substance of the communication, is not protected by the privilege.n27

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidenceInferences & PresumptionsPresumptionsEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsGeneral OverviewEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsElementsEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsExceptionsEvidencePrivilegesMarital PrivilegesConfidential CommunicationsScopeFamily
LawMarital Termination & Spousal SupportAnnulmentGeneral OverviewFamily LawMarital Termination & Spousal
SupportDissolution & DivorceGeneral OverviewFamily LawMarriageValidityVoid & Voidable MarriagesVoid
Marriages

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 980; see People v. Baker (1978) 88 Cal. App. 3d 115, 121, 151 Cal. Rptr. 362 ;
People v. Dorsey (1975) 46 Cal. App. 3d 706, 717, 120 Cal. Rptr. 508 .

(n2)Footnote 2. People v. Baker (1978) 88 Cal. App. 3d 115, 121, 151 Cal. Rptr. 362 .

(n3)Footnote 3. See People v. Hunt (1982) 133 Cal. App. 3d 543, 559, 184 Cal. Rptr. 197 (privilege against
disclosure of confidential marital communications does not apply to unmarried persons living together or in status
''tantamount to marriage''); see also People v. Delph (1979) 94 Cal. App. 3d 411, 415, 156 Cal. Rptr. 422 ; § 23.11[1].

(n4)Footnote 4. Law Rev. Comm. Comment to Evid. Code § 980; see People v. Mullings (1890) 83 Cal. 138,
140, 143-144, 23 P. 229 (overruled on other grounds in Tanzola v. De Rita (1955) 45 Cal. 2d 1, 6, 285 P.2d 897 ).

(n5)Footnote 5. See People v. Dorsey (1975) 46 Cal. App. 3d 706, 717, 120 Cal. Rptr. 508 .

(n6)Footnote 6. People v. Mabry (1969) 71 Cal. 2d 430, 439-440, 78 Cal. Rptr. 655, 455 P.2d 759 .

(n7)Footnote 7. Evid. Code § 917(a). For general discussion of Evid. Code § 917, see Ch. 21.

(n8)Footnote 8. Evid. Code § 917(b); see Evid. Code § 917(c) and Civ. Code § 1633.2 (''electronic'' defined).

(n9)Footnote 9. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 1347, 249 Cal. Rptr. 419 .

(n10)Footnote 10. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 1347, 249 Cal. Rptr. 419 . See Code
Civ. Proc. § 2016.020(c) (defining ''writing'' in accordance with Evid. Code § 250).

(n11)Footnote 11. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 1348, 249 Cal. Rptr. 419 .

(n12)Footnote 12. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 249 Cal. Rptr. 419 .

(n13)Footnote 13. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 1348, 249 Cal. Rptr. 419 .

(n14)Footnote 14. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 1347-1348, 249 Cal. Rptr. 419
(videotape of married couple engaged in sexual relations was within privilege, and also protected by constitutional right
of privacy).

(n15)Footnote 15. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 1350-1351, 249 Cal. Rptr. 419 .

(n16)Footnote 16. People v. Carter (1973) 34 Cal. App. 3d 748, 752, 110 Cal. Rptr. 324 .
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(n17)Footnote 17. People v. Baker (1978) 88 Cal. App. 3d 115, 121, 151 Cal. Rptr. 362 ; People v. Santos
(1972) 26 Cal. App. 3d 397, 402-403, 102 Cal. Rptr. 678 (also holding that because the communications were made to
enable another to commit a crime, they were not privileged by virtue of Evid. Code § 981 (no privilege when
communication made to enable anyone to commit crime or fraud)). For a discussion of Evid. Code § 981, see §
23.24[1].

(n18)Footnote 18. People v. Carter (1973) 34 Cal. App. 3d 748, 753, 110 Cal. Rptr. 324 , cert. denied, 419 U.S.
846, 95 S. Ct. 81, 42 L. Ed. 2d 75 .

(n19)Footnote 19. People v. Carter (1973) 34 Cal. App. 3d 748, 752-753, 110 Cal. Rptr. 324 , cert. denied, 419
U.S. 846, 95 S. Ct. 81, 42 L. Ed. 2d 75 .

(n20)Footnote 20. People v. Carter (1973) 34 Cal. App. 3d 748, 752-753, 110 Cal. Rptr. 324 , cert. denied, 419
U.S. 846, 95 S. Ct. 81, 42 L. Ed. 2d 75 .

(n21)Footnote 21. People v. Johnson (1991) 233 Cal. App. 3d 425, 437-438, 284 Cal. Rptr. 579 .

(n22)Footnote 22. People v. Gomez (1982) 134 Cal. App. 3d 874, 879, 185 Cal. Rptr. 155 .

(n23)Footnote 23. People v. Dorsey (1975) 46 Cal. App. 3d 706, 717, 120 Cal. Rptr. 508 .

(n24)Footnote 24. Troy v. Superior Court (1986) 186 Cal. App. 3d 1006, 1013, 231 Cal. Rptr. 108 .

(n25)Footnote 25. People v. Bradford (1969) 70 Cal. 2d 333, 342 n. 2, 74 Cal. Rptr. 726, 450 P.2d 46 .

(n26)Footnote 26. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 1348, 249 Cal. Rptr. 419 ; but see Law
Rev. Comm. Comment to Evid. Code § 980 (privilege may be asserted to prevent testimony by eavesdropper).

(n27)Footnote 27. People v. Bradford (1969) 70 Cal. 2d 333, 342 n. 2, 74 Cal. Rptr. 726, 450 P.2d 46 ; Rubio v.
Superior Court (1988) 202 Cal. App. 3d 1343, 1348, 249 Cal. Rptr. 419 .
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§ 23.22 Assertion of Privilege by Either Spouse

Under Evidence Code Section 980, both spouses are the holders of the privilege and either spouse may claim it.n1
Consequently, if a spouse is called as a witness, he or she may not testify concerning confidential communications
without his or her own consent and the consent of the other spouse.n2

A guardian of an incompetent spouse may claim the privilege on behalf of that spouse.n3 However, when a spouse is
dead, no one can claim the privilege for him or her; the privilege, if it is to be claimed at all, can be claimed only by or
on behalf of the surviving spouse.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesMarital PrivilegesConfidential CommunicationsGeneral OverviewEvidencePrivilegesMarital
PrivilegesConfidential CommunicationsElementsEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsScope

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 980; People v. Dorsey (1975) 46 Cal. App. 3d 706, 717, 120 Cal. Rptr. 508 .

(n2)Footnote 2. People v. Dorsey (1975) 46 Cal. App. 3d 706, 717, 120 Cal. Rptr. 508 .

(n3)Footnote 3. Evid. Code § 980; see Law Rev. Comm. Comment to Evid. Code § 980.

(n4)Footnote 4. Law Rev. Comm. Comment to Evid. Code § 980.
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§ 23.23 Waiver of Privilege by Disclosure

[1] Generally

The right of any person to claim the privilege for confidential marital communications may be waived if the holder of
the privilege discloses the confidential information or consents to disclosure made by anyone.n1 A waiver of the right
of one spouse to claim the privilege does not affect the right of the other spouse to claim the privilege.n2 A disclosure
that is itself privileged is not a waiver of the privilege.n3

For a general discussion of waiver under Evidence Code Section 912, see Chapter 21.

[2] Disclosure of Significant Part of Communication

To constitute a waiver, the holder of the privilege must, without coercion, disclose or consent to a disclosure by anyone
of a significant party of the communication.n4

For example, a defendant's statement to his wife of his intent to kill ''them all'' was held not privileged and thus
admissible testimony by the wife in a prosecution for defendant's murder of a third party, because defendant waived the
privilege by disclosing a significant part of this communication to his probation officer.n5

Similarly, a defendant was held to have waived the privilege by disclosing, to a police officer, a significant part of a
communication involving a confession of murder made to his wife.n6 The privilege was waived, and a significant part
of the confession disclosed to the police officer, even though defendant made the disclosure in the guise of
communicating his wife's alleged confession to the murder.n7 The wife was thus properly permitted to testify to the
confession at defendant's trial for murder.n8

[3] Consent to Disclosure

[a] Manifestation of Consent by Statement or Conduct

Consent to disclosure is manifested by any statement or other conduct of the holder of the privilege indicating consent
to the disclosure, including failure to claim the privilege in any proceeding in which the holder has the legal standing
and opportunity to claim the privilege.n9

[b] Failure to Claim Privilege or to Object Timely to Asserted Violation of Privilege
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In a case in which defendant's spouse waived the privilege, the trial court did not err in admitting certain inculpatory
statements made by defendant to his wife when defendant failed to object to the testimony and when there was clear
evidence the statements had been made in the immediate presence of defendant's 26-year old stepdaughter.n10

Failure to claim, or to object timely to an asserted violation of, the privilege may also operate as a waiver of the
privilege to the extent that a failure to so claim or object in the trial court prevents assertion of the claim on appeal.n11

Thus, defense counsel's failure at trial to object to defendant's wife's testimony that defendant told her he shot a police
officer precluded defendant from claiming for the first time on appeal that admission of the wife's testimony violated the
privilege.n12 Similarly, defense counsel's failure at trial to object to testimony of a conversation in which one defendant
admitted paternity of some children precluded defendant from claiming for the first time on appeal that admission of the
testimony violated the privilege.n13

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureAppealsReviewabilityPreservation for ReviewCriminal Law &
ProcedureAppealsReviewabilityPreservation for ReviewFailure to ObjectEvidencePrivilegesMarital
PrivilegesConfidential CommunicationsGeneral OverviewEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsWaiverEvidenceProcedural ConsiderationsObjections & Offers of ProofObjectionsEvidenceProcedural
ConsiderationsObjections & Offers of ProofTimeliness

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 912(a).

(n2)Footnote 2. Evid. Code § 912(b).

(n3)Footnote 3. Evid. Code § 912(c).

(n4)Footnote 4. Evid. Code § 912(a).

(n5)Footnote 5. People v. Carter (1973) 34 Cal. App. 3d 748, 751-753, 110 Cal. Rptr. 324 , cert. denied, 419
U.S. 846, 95 S. Ct. 81, 42 L. Ed. 2d 75 (holding privilege also waived because statement to wife was not made in
confidence as required by Evid. Code § 980).

(n6)Footnote 6. People v. Worthington (1974) 38 Cal. App. 3d 359, 365-366, 113 Cal. Rptr. 322 .

(n7)Footnote 7. People v. Worthington (1974) 38 Cal. App. 3d 359, 365-366, 113 Cal. Rptr. 322 .

(n8)Footnote 8. People v. Worthington (1974) 38 Cal. App. 3d 359, 365-366, 113 Cal. Rptr. 322 .

(n9)Footnote 9. Evid. Code § 912(a). For general discussion of Evid. Code § 912(a), see Chapter 21.

(n10)Footnote 10. People v. Boothe (1977) 65 Cal. App. 3d 685, 691, 135 Cal. Rptr. 570 .

(n11)Footnote 11. See People v. Mabry (1969) 71 Cal. 2d 430, 439, 78 Cal. Rptr. 655, 455 P.2d 759 ; see
People v. Legerretta (1970) 8 Cal. App. 3d 928, 935, 87 Cal. Rptr. 587 .

(n12)Footnote 12. People v. Mabry (1969) 71 Cal. 2d 430, 439, 78 Cal. Rptr. 655, 455 P.2d 759 .

(n13)Footnote 13. People v. Legerretta (1970) 8 Cal. App. 3d 928, 935, 87 Cal. Rptr. 587 .
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§ 23.24 Exceptions to Privilege

[1] Crime or Fraud

There is no privilege under Evidence Code Sections 980-987 if the communication was made, in whole or in part, to
enable or aid anyone to commit or plan to commit a crime or fraud.n1

For example, in one case electronic surveillance of communications made between a jail inmate and his visitor spouse
was held not to violate the privilege when the spouses realize they are being monitored, and when the communications
are made to enable another to commit a crime.n2

Conversations that are attempts to suppress evidence and to induce false testimony, which would be crimes under Penal
Code Sections 118 and 127, also fall under the limited exception of Evidence Code Section 981 and are not privileged
communications.n3

The exception provided by Evidence Code Section 981 is limited in that it does not permit disclosure of
communications that merely reveal a plan to commit a crime or fraud; it permits disclosure only of communications
made to enable or aid anyone to commit or plan to commit a crime or fraud.n4

The exception provided by Evidence Code Section 981 does not affect the privileges accorded to a married person under
Evidence Code Sections 970 and 971.n5

[2] Commitment Proceedings

There is no privilege under Evidence Code Sections 980-987 in a proceeding to commit either spouse or otherwise place
the spouse, his or her property, or both, under the control of another because of his or her alleged mental or physical
condition.n6

Commitment and competency proceedings are undertaken for the benefit of the subject person.n7 Frequently, much or
all of the evidence bearing on a spouse's competency or lack of competency will consist of communications to the other
spouse.n8 It would be undesirable to permit either spouse to invoke a privilege to prevent the presentation of this vital
information, inasmuch as these proceedings are of such great importance both to society and to the spouse who is the
subject of the proceedings.n9

[3] Proceedings to Establish Competence
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There is no privilege under Evidence Code Sections 980-987 in a proceeding brought by or on behalf of either spouse to
establish his or her competence.n10

[4] Proceedings Between Spouses

There is no privilege under Evidence Code Sections 980-987 in a proceeding brought by or on behalf of one spouse
against the other spouse.n11 Additionally, there is no privilege under Evidence Code Sections 980-987 in a proceeding
between a surviving spouse and a person who claims through the deceased spouse, regardless of whether the claim is by
testate or intestate succession or by inter vivos transaction.n12

Evidence Code Section 984(b) includes cases in which one of the spouses is dead and the litigation is between his or
her successor and the surviving spouse.n13

[5] Criminal Proceedings

There is no privilege under Evidence Code Sections 980-987 in a criminal proceeding in which one spouse is charged
with one of the following crimes:n14n15

1. A crime committed at any time against the person or property of the other spouse or of a child of
either.

2. A crime committed at any time against the person or property of a third person committed in the
course of committing a crime against the person or property of the other spouse.

3. Bigamy.

4. A crime defined by Penal Code Section 270a.n15

When a spouse has been charged with a crime against the other spouse, the spouse allegedly victimized may testify
regarding marital communications in unrelated proceedings. Once the communications have been made public, no
privilege exists, even if the interspouse charges are later dismissed.n16 For example, a wife was permitted to testify at
the preliminary hearing in a murder case against her husband regarding statements he had made to her while severely
beating her which indicated that what happened to the murder victim would happen to her. The defense did not object to
those statements, because at the time of the preliminary hearing, the defendant-husband was also charged with the
attempted murder of his wife. Those charges were later dismissed, and the defense attempted to prevent the wife from
testifying at the murder trial, claiming the marital communication privilege. The court of appeal held that the wife's
statements were properly admitted at trial. It reasoned that once disclosed at the preliminary hearing, the statements lost
their confidential character. Moreover, the reason for the privilege--to encourage confidences between the spouses for
the benefit of the marital relationship--ceased to operate when confidentiality was lost.n17

[6] Juvenile Court Proceeding

There is no privilege under Evidence Code Sections 980-987 in a proceeding under Welfare and Institutions Code
Sections 200-945 (the Juvenile Court Law).n18

[7] Proceeding Under Uniform Interstate Family Support Act

Laws attaching a privilege against disclosure of communications between spouses do not apply in proceedings under the
Uniform Interstate Family Support Act.n19 For discussion of the Uniform Interstate Family Support Act, see Kirkland,
Lurvey & Richmond, CALIFORNIA FAMILY LAW PRACTICE AND PROCEDURE, 2nd ed. (Matthew Bender).
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Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureCriminal OffensesCrimes Against PersonsDomestic OffensesChildrenGeneral
OverviewCriminal Law & ProcedureCriminal OffensesCrimes Against PersonsDomestic OffensesDomestic
AssaultGeneral OverviewCriminal Law & ProcedureCriminal OffensesMiscellaneous OffensesIllegal Consensual
RelationsBigamy & PolygamyGeneral OverviewCriminal Law & ProcedureCriminal OffensesMiscellaneous
OffensesPerjuryGeneral OverviewCriminal Law & ProcedurePretrial Motions & ProceduresSuppression of
EvidenceEstate, Gift & Trust LawIntestacyGeneral OverviewEstate, Gift & Trust LawWillsBeneficiariesGeneral
OverviewEvidencePrivilegesMarital PrivilegesAdverse Spousal TestimonyGeneral OverviewEvidencePrivilegesMarital
PrivilegesConfidential CommunicationsGeneral OverviewEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsExceptionsEvidencePrivilegesMarital PrivilegesConfidential CommunicationsScopeFamily LawChild
SupportObligationsEnforcementInterstate EnforcementUniform Interstate Family Support ActPublic Health & Welfare
LawHealthcareMental Health ServicesCommitmentInvoluntary Commitment of AdultsTortsBusiness TortsFraud &
MisrepresentationActual FraudGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 981.

(n2)Footnote 2. People v. Santos (1972) 26 Cal. App. 3d 397, 402-403, 102 Cal. Rptr. 678 .

(n3)Footnote 3. People v. Baker (1978) 88 Cal. App. 3d 115, 121-122, 151 Cal. Rptr. 362 .

(n4)Footnote 4. See People v. Dorsey (1975) 46 Cal. App. 3d 706, 717-718, 120 Cal. Rptr. 508 ; Law Rev.
Comm. Comment to Evid. Code § 981; cf. People v. Pierce (1964) 61 Cal. 2d 879, 882, 40 Cal. Rptr. 845, 395 P.2d
893 (husband and wife who conspire only between themselves against others cannot claim immunity from prosecution
for conspiracy on the basis of their marital status).

(n5)Footnote 5. Law Rev. Comm. Comment to Evid. Code § 981. See discussion in pt. B.

(n6)Footnote 6. Evid. Code § 982.

(n7)Footnote 7. Law Rev. Comm. Comment to Evid. Code §§ 982 and 983.

(n8)Footnote 8. Law Rev. Comm. Comment to Evid. Code §§ 982 and 983.

(n9)Footnote 9. Law Rev. Comm. Comment to Evid. Code §§ 982 and 983.

(n10)Footnote 10. Evid. Code § 983.

(n11)Footnote 11. Evid. Code § 984(a).

(n12)Footnote 12. Evid. Code § 984(b).

(n13)Footnote 13. Law Rev. Comm. Comment to Evid. Code § 984; see Estate of Gillett (1946) 73 Cal. App. 2d
588, 594, 166 P.2d 870 (holding that a proceeding in which the husband's estate is asserting, and the wife is resisting, a
claim of the estate against the wife is an action or proceeding by one spouse against the other under former Code Civ.
Proc. § 1881(1) (now see Evid. Code § 984(b)).

(n14)Footnote 14. Evid. Code § 985; see People v. Daniels (1969) 1 Cal. App. 3d 367, 377-378, 81 Cal. Rptr. 675
(interspousal communications held to be not privileged when crime has been committed against person of other spouse
or child of either, whether or not communication was made after commission of crime and after criminal proceedings
have been instituted); see also § 23.14[6].
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(n15)Footnote 15. [Reserved]

(n16)Footnote 15. Nonsupport of spouse.

(n17)Footnote 16. People v. Johnson (1991) 233 Cal. App. 3d 425, 437, 284 Cal. Rptr. 579 .

(n18)Footnote 17. People v. Johnson (1991) 233 Cal. App. 3d 425, 437, 284 Cal. Rptr. 579 .

(n19)Footnote 18. Evid. Code § 986.

(n20)Footnote 19. Fam. Code § 4930(h), (i). The Uniform Interstate Family Support Act is set forth in Fam. Code
§ 4900 et seq.
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§ 24.syn Synopsis to Chapter 24: Physician-Patient Privilege

§ 24.01 Basic Rule of the Privilege

§ 24.02 Purpose of the Privilege

§§ 24.03through 24.09 [Reserved]

§ 24.10 ''Physician''

§ 24.11 ''Patient''

§ 24.12 ''Confidential Communication''

[1] Information Transmitted Between Patient and Physician and Necessary Third Parties

[a] Definition

[b] Presumption of Confidentiality

[c] Necessary Third Parties

[i] Parents of Children

[ii] Pharmacists

[2] When Communication Triggers Privilege

[3] Liberal Construction of Rule

[4] Patient's Identity and Ailment

[a] When Communication Is Not Privileged

[b] When Communication Is Privileged
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[5] Medical Condition of Nonparties

§§ 24.13through 24.19 [Reserved]

§ 24.20 ''Holder of the Privilege''

[1] Patient Holds Privilege if No Guardian or Conservator

[2] Guardian or Conservator of Patient

[3] Personal Representative of Deceased Patient

§ 24.21 When Physician Required to Claim Privilege on Behalf of Patient

§ 24.22 Claim of Privilege by Nonpatient on Behalf of Patient

[1] Third-Party Recipients of Confidential Medical Information

[2] Claim of Privilege by Prepaid Health Plan

§ 24.23 Burden of Proof and Presumption of Confidentiality

§ 24.24 Disclosure of Information to Determine Claim of Privilege

§ 24.25 Procedure for Nonparty to Obtain Relief From Discovery Order

§§ 24.26through 24.29 [Reserved]

§ 24.30 Waiver by Disclosure

[1] Generally

[2] Disclosure of Significant Part of Communication

[3] Scope of Waiver

[4] Procedure for Asserting Waiver

§ 24.31 Waiver by Placing Medical Condition in Issue

§ 24.32 Patient's Disclosure of Identity and Ailment to Prepaid Health Care Plan Does Not Constitute Waiver

§ 24.33 Waiver by Obtaining Report of, or by Deposing, Opposing Party's Physician

§§ 24.34through 24.39 [Reserved]

§ 24.40 Patient's Condition Put in Issue

[1] Patient-Litigant

[a] Generally

[b] Denial of Allegation as Not Tendering Issue
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[c] Limitations on Scope of Patient-Litigant Exception

[d] Medical Malpractice Action

[2] Party Claiming Through or Under Patient

[3] Party Claiming as Beneficiary of Patient

[4] Parent Plaintiff in Action for Injury to Child

[5] Plaintiff in Wrongful Death Action

§ 24.41 Medical Services Aiding Commission of Tort

§ 24.42 Proceeding to Recover Damages on Account of Patient's Conduct

[1] Scope of Exception

[2] Good Cause Requirement

§ 24.43 Parties Claiming Through Deceased Patient

§ 24.44 Communication Relevant to Breach of Duty Arising out of Physician-Patient Relationship

§ 24.45 Communication Relevant to Deceased Patient's Intent Concerning Writing Affecting Property Interest

§ 24.46 Communication Relevant to Validity of Deceased Patient's Writing Affecting Property Interest

§ 24.47 Proceeding to Commit or Control Patient or Control Patient's Property

§ 24.48 Proceeding to Establish Patient's Competence

§ 24.49 Information Required to Be Reported or Recorded and Open to Public Inspection

§ 24.50 Proceeding by Public Entity to Terminate Right, License, or Privilege

§ 24.51 Report Regarding Abusive Conduct

§ 24.52 Limited Exception for Coroner's Inquest
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Scope

SCOPE

This chapter discusses the physician-patient privilege as set forth in Evidence Code Sections 990-1007, and as
applicable in civil actions and proceedings. Part A discusses the basic rule and purpose of the privilege, Part B discusses
the scope of the privilege, Part C discusses assertion of the privilege, Part D discusses waiver of the privilege, and Part
E discusses statutory exceptions to the privilege. For a discussion of the general statutory provisions applicable to all
evidentiary privileges,n1 see Chapter 21. Even when the Evidence Code physician-patient privilege may not be
applicable, the constitutional right of privacy may apply to limit the scope of discovery. For discussion of the right to
privacy under Article I, Section 1 of the California Constitution, see Chapter 30. For a discussion of the availability of
review from a discovery order, see Chapter 9. For a discussion of motions to compel discovery after the assertion of a
privilege, see the chapter discussing the particular discovery method used from among Chapters 51-63.

FOOTNOTES:
(n1)Footnote 1. See Evid. Code §§ 900-920.
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§ 24.01 Basic Rule of the Privilege

Subject to Evidence Code Section 912 (waiver of the privilege by disclosure) and except as otherwise provided in
Evidence Code Section 990 et seq., a patient, whether or not a party, has a privilege to refuse to disclose, and to prevent
another from disclosing, a confidential communication between the patient and a physician if the privilege is claimed by
one of the following:n1

1. The holder of the privilege;n2

2. A person who is authorized to claim the privilege by the holder of the privilege;n3 or

3. The person who was the physician at the time of the confidential communication. However, this
person may not claim the privilege if there is no holder of the privilege in existence or if he or she is
otherwise instructed by a person authorized to permit disclosure.n4 The word ''person'' as used in
Evidence Code Section 994(c) includes partnerships, limited liability companies, corporations,
associations, and other groups and entities.n5

Although, as a rule of evidence, the physician-patient privilege protects patients from forced disclosure in the course of
litigation, it may not be extended to cover the dissemination of information already know outside litigation. Thus, the
privilege did not apply to non-party patients' confidential medical information obtained independently of discovery,
because, in these circumstances, the privilege constituted an improper restraint of free speech.n6

In addition to the physician-patient privilege, the attorney-client privilege can be invoked in civil cases to prevent a
physician from divulging results of an examination when a client is sent by his or her attorney to the physician for
examination, as distinguished from advice and treatment.n7 For a discussion of the attorney-client privilege, see
Chapter 27.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesAttorney-Client PrivilegeGeneral
OverviewEvidencePrivilegesAttorney-Client PrivilegeScopeEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeScopeEvidencePrivilegesMarital PrivilegesConfidential
CommunicationsGeneral OverviewEvidencePrivilegesMarital PrivilegesConfidential
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CommunicationsWaiverHealthcare LawBusiness Administration & OrganizationPatient ConfidentialityGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 994; Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 929, 114 Cal. Rptr. 603, 523
P.2d 643 .

(n2)Footnote 2. Evid. Code § 994(a).

(n3)Footnote 3. Evid. Code § 994(b).

(n4)Footnote 4. Evid. Code § 994(c).

(n5)Footnote 5. Evid. Code § 994(c).

(n6)Footnote 6. Hurvitz v. Hoefflin (2001) 84 Cal. App. 4th 1232, 1243, 101 Cal. Rptr. 2d 558 .

(n7)Footnote 7. S.F. Unified Sch. Dist. v. Superior Court (1961) 55 Cal. 2d 451, 455, 11 Cal. Rptr. 373, 359 P.2d
925 ; City & County of S.F. v. Superior Court of San Francisco (1951) 37 Cal. 2d 227, 237, 231 P.2d 26 ; see Annot.,
Discovery, in Medical Malpractice Action, of Names of Other Patients to Whom Defendant Has Given Treatment
Similar to That Allegedly Injuring Plaintiff, 74 A.L.R.3d 1055 (1976) .
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§ 24.02 Purpose of the Privilege

The physician-patient privilege creates a zone of privacy. A person's medical profile is an area of privacy infinitely
more intimate and more personal in quality and nature than many areas already judicially recognized and protected.n1
Therefore, the purpose of the privilege is to encourage the patient to make full disclosure to the physician of all
information necessary for effective diagnosis and treatment of the patient, and to preclude embarrassment of the patient
that might follow public disclosure of his or her ailments.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeScopeHealthcare LawBusiness Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 678-679, 156 Cal.
Rptr. 55 .

(n2)Footnote 2. Binder v. Superior Court (1987) 196 Cal. App. 3d 893, 898, 242 Cal. Rptr. 231 ; Board of
Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 678-679, 156 Cal. Rptr. 55 .
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[Reserved]
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§ 24.10 ''Physician''

As used in Evidence Code Section 990 et seq., ''physician'' means a person authorized, or reasonably believed by the
patient to be authorized, to practice medicine in any state or nation.n1 For a discussion of licensing requirements for
physicians pursuant to Business and Professions Code Section 2000 et seq. (Medical Practice Act), see CALIFORNIA
FORMS OF PLEADING AND PRACTICE, Physicians and Other Medical Personnel, Part II (Matthew Bender).

The relationship of a physician and patient exists between a medical or podiatry corporation, as defined in the Medical
Practice Act, and the patient to whom it renders professional services, as well as between the patients and licensed
physicians and surgeons employed by the corporation to render services to the patients.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeElementsHealthcare LawBusiness Administration &
OrganizationLicensesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 990.

(n2)Footnote 2. Evid. Code § 994(c).
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§ 24.11 ''Patient''

As used in Evidence Code Section 990 et seq., ''patient'' means a person who consults a physician or submits to an
examination by a physician for the purpose of securing a diagnosis or preventive, palliative, or curative treatment of his
or her physical, mental, or emotional condition.n1 For example, a relationship of patient and physician within the
meaning of Evidence Code Sections 990 and 991 was established between an injured defendant and doctors at a hospital
who undertook to examine, diagnose, and furnish curative treatment from the time of the defendant's arrival at the
hospital until his discharge.n2

A physician-patient relationship was not established, however, when an individual's sole contact with a physician was
not to obtain a diagnosis or treatment, but to determine as part of a study of the neighborhood adjacent to a waste
facility whether a statistically significant portion of the residents shared similar medical complaints whether the
presence of the waste facility was the cause of these symptoms.n3

Similarly, a physician-patient relationship was not established when a sperm donor consulted the sperm bank's
physicians and medical personnel for the sole purpose of selling his sperm.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeElementsEvidencePrivilegesDoctor-Patient PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 991.

(n2)Footnote 2. Hale v. Superior Court (1994) 28 Cal. App. 4th 1421, 1423, 34 Cal. Rptr. 2d 279 ; Carlton v.
Superior Court (1968) 261 Cal. App. 2d 282, 288, 67 Cal. Rptr. 568 .

(n3)Footnote 3. Kizer v. Sulnick (1988) 202 Cal. App. 3d 431, 439, 248 Cal. Rptr. 712 .

(n4)Footnote 4. Johnson v. Superior Court (2000) 80 Cal. App. 4th 1050, 1063, 95 Cal. Rptr. 2d 864 .
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§ 24.12 ''Confidential Communication''

[1] Information Transmitted Between Patient and Physician and Necessary Third Parties

[a] Definition

As used in Evidence Code Section 990 et seq., a ''confidential communication between patient and physician'' means
information, including information obtained by an examination of the patient, transmitted between a patient and his or
her physician in the course of that relationship and in confidence.n1 The transmittal of the information must be by a
means which, so far as the patient is aware, discloses the information to no third persons other than those who are
present to further the interest of the patient in the consultation or those to whom disclosure is reasonably necessary for
the transmission of the information or the accomplishment of the purpose for which the physician is consulted.n2
Because a confidential communication includes information obtained by an examination of the patient, the patient's
inability to communicate with the doctors does not thwart the physician-patient privilege.n3 A confidential
communication also includes a diagnosis made and the advice given by the physician in the course of the
physician-patient relationship when the foregoing requirements are met.n4 A ''confidential communication'' is not
limited to verbal communication, but may include more tangible forms of information. Thus, photographs of a patient's
physical condition taken by a physician within the physician-patient confidential relationship for the purpose of
diagnosis and treatment are confidential communications.n5

[b] Presumption of Confidentiality

Under Evidence Code Section 917(a), there is a presumption that certain communications, including a communication
made in confidence in the course of the physician-patient relationship, are confidential.n6 Moreover, a confidential
communication between patient and physician does not lose its privileged character for the sole reason that it is
communicated by electronic means or because persons involved in the delivery, facilitation, or storage of electronic
communication may have access to the content of the communication.n7

[c] Necessary Third Parties

[i] Parents of Children

Although there is no privilege protecting the confidential communication from a child to a parent from disclosure, when
a child's communication to a parent is to further the child's interest in communication with, or is necessary for the
transmission of information to, a physician, the communication is protected by the physician-patient privilege under
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Evidence Code Section 992.n8

[ii] Pharmacists

It appears that the physician-patient privilege has been extended to protect the prescription records of pharmacists.n9 In
Rudnick v. Superior Court, n10 the Supreme Court noted that former Code of Civil Procedure Section 1881(4) had been
superseded by enactment of Evidence Code Section 990 et seq., and that the comment of the Senate Committee on
Judiciary to Evidence Code Section 912(d) (waiver of the privilege) specifically stated that the patient's presentation of a
physician's prescription to a registered pharmacist would not constitute a waiver of the physician-patient privilege
because the disclosure is reasonably necessary for the accomplishment of the purpose for which the physician is
consulted.n11 The clear implication of the committee's comment, according to the Court, is that under Evidence Code
Section 912(d), when the disclosure is reasonably necessary for the accomplishment of the purpose for which the
physician has been consulted, a disclosure in confidence by the physician to a third person is not a waiver of the
privilege and the third person may claim the privilege on behalf of the patient.n12 This holding overruled Green v.
Superior Court, n13 which had held that a pharmacist could not assert the privilege because the statute governing the
physician-patient privilege (former Code of Civil Procedure Section 1881(4)) did not expressly include pharmacists as
persons entitled to claim the privilege.n14

[2] When Communication Triggers Privilege

The existence of a confidential communication as defined by Evidence Code Section 992 is determined at the time the
information is communicated to or ascertained by the physician.n15 If the information is communicated in confidence
in the course of the physician-patient relationship by a means which, so far as the patient is aware, discloses the
information to no third persons, except those reasonably necessary to further the transmission of the information, or to
further the accomplishment of the purpose for which the physician is consulted, then that communication becomes a
confidential communication at that moment.n16

[3] Liberal Construction of Rule

Evidence Code Section 992 must be liberally construed in favor of the patient, and there is a presumption that
communications between physician and patient are made in confidence.n17 In Carlton v. Superior Court, n18 the
plaintiff alleged that the defendant was intoxicated at the time of an automobile accident and sought discovery of
hospital records relating to the defendant's care and treatment on the date of the accident, as well as the record of any
follow-up examinations relating to the defendant's intoxication.n19 The court of appeal granted a writ of mandate
prohibiting discovery of the defendant's medical records, holding that they were confidential communications protected
by the physician-patient privilege.n20 The court also found that the trial court had improperly ordered an in camera
examination of the records to determine those to be inspected.n21

[4] Patient's Identity and Ailment

[a] When Communication Is Not Privileged

Depending on the circumstances, disclosure of a patient's identity and ailment may or may not violate the privilege.n22
The disclosure of a patient's name does not violate the privilege if the connecting factor between the patient whose
identity is sought and the action before the court is not the patient's ailments and treatment.n23 In Ascherman v.
Superior Court, n24 the plaintiff brought two actions for reinstatement of his hospital staff privileges. Another staff
physician had accused the plaintiff of soliciting surgery from one of his patients, but in a deposition refused to reveal
the patient's name, claiming the physician-patient privilege. In overturning an order awarding sanctions against the
plaintiff and his attorneys and arising from proceedings to compel answers to the deposition, the court of appeal
considered whether the patient's name was protected by the privilege set forth in former Code of Civil Procedure
Section 1881(4) (now see Evidence Code Sections 990-1007).n25 The court found that the communication involved had
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no relation to treatment by the physician or to the patient's ailment.n26 A physician need not know the name of a patient
in order to treat him or her, and any unethical solicitation by another physician is unrelated to information
communicated to enable the physician to prescribe or act for the patient. Therefore the communication was not
privileged.n27

Although Ascherman n28 was decided under former Code of Civil Procedure Section 1881(4), the rule regarding
disclosure of patients' names was cited with approval in Rudnick v. Superior Court. n29 In Rudnick, n30 the Supreme
Court noted that the record indicated the parties' sporadic and unclear concern about the discoverability of patients'
names in the context of the physician-patient privilege.n31 The Court cited Ascherman n32 for the rule that if disclosure
of the patient's name reveals nothing of any communication concerning the patient's ailment, then disclosure of the
patient's name does not violate the privilege.n33 If, however, disclosure of the patient's name would inevitably reveal, in
the context of the disclosure, the confidential information (the patient's ailments), then the disclosure would violate the
privilege.n34 Conversely, if the disclosure reveals the ailments but not the patient's identity, then the disclosure would
appear not to violate the privilege.n35

[b] When Communication Is Privileged

The court in Ascherman v. Superior Court n36 distinguished its holding from that in Costa v. Regents of Univ. of
California, n37 in which the court found that a patient's name was protected by the privilege.n38 In Costa, a medical
malpractice case, defendant doctor was asked to name another of his patients who had suffered injury as a result of
treatment similar to that administered to the plaintiff. The court of appeal found that, because the factors connecting the
patient and the action before the court were the patient's ailments and the physician's treatment, the information sought
was protected by the privilege.n39

In Rudnick v. Superior Court, n40 discussed in [a], above, the California Supreme Court cited with approval the holding
in Marcus v. Superior Court, n41 that disclosure of a patient's name violates the privilege if the disclosure would also
reveal the patient's ailments.n42 In Marcus, the plaintiff sued a physician and hospital for damages allegedly sustained
when defendants performed angiographic testing on him. Plaintiff sought discovery of the names and addresses of other
patients to whom defendants administered the same test. The trial court ordered defendants to supply plaintiff with the
names and addresses of the eight patients who received the test before plaintiff did, and of the eight patients who
received the test after plaintiff, including two patients who developed complications. Defendants applied to the court of
appeal for a writ of prohibition setting aside the discovery order on the ground that it violated the physician-patient
privilege. The court of appeal issued the writ, and stated that a patient who received the test from defendant physi cian
would have communicated to the physician facts about himself or herself indicating the need for the testing. If the
doctor was required to list the persons who received the test, the doctor would necessarily reveal the confidential
information, and therefore violate the privilege.n43 The vice of the inquiry was aggravated with respect to the two
patients who developed complications from the testing.n44 Therefore, the names of the other patients were protected
under the privilege.n45 The court added that the disclosure of a patient's name does not necessarily violate the privilege
as long as the disclosure of the patient's name does not reveal any part of a communication concerning the patient's
condition or the physician's diagnosis.n46

In Blue Cross v. Superior Court, n47 it was held that the patients' identities and ailments were privileged. Plaintiff sued
Blue Cross for wrongful refusal to pay medical expenses she incurred for treatment of psoriasis, and sought discovery
of the names, addresses, and telephone numbers of the other Blue Cross subscribers who had filed claims for psoriasis
treatment. Blue Cross objected, claiming that the information was protected by the physician-patient privilege, and the
court of appeal agreed.n48 The court also noted that the confidential information protected by the privilege includes
more than verbal communication. It extends to information obtained by an examination of the patient and the
physician's diagnosis and advice, and includes patients' identities and their ailments.n49

[5] Medical Condition of Nonparties
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The question of whether or not a communication regarding the medical condition of nonparties is protected by the
physician-patient privilege often arises in medical malpractice and products liability cases, when a party claims that the
medical condition of some third person may be relevant to the cause of action. For example, in Marcus v. Superior
Court, n50 plaintiff sought discovery of the names of other patients of defendant physician who had been similarly
treated. The court of appeal held that the names of the other patients were privileged because disclosure of the names
coupled with the fact that the persons had received the treatment in question would result in revealing facts
communicated in confidence to the physician indicating the need for treatment.n51

In an action for damages against a drug manufacturer for injuries allegedly sustained from ingestion of an oral
contraceptive, plaintiffs were held entitled to disclosure of the identity of physicians who prepared drug reaction reports
for defendant that were furnished to plaintiffs, and the information was held not subject to the physician-patient
privilege.n52 The court held that defendants could not invoke the privilege on behalf of the physicians because it was
the identity of the physicians' patients, rather than the identity of the physicians, that needed protection, and the
privilege could be effectively asserted by the physicians if and when they were interviewed.n53

In another action against a drug manufacturer, plaintiff alleged that her mother's use of the drug DES while pregnant
with plaintiff had resulted in injuries to plaintiff. Defendant sought discovery of the mother's medical history before and
after plaintiff's birth. The court held that regardless of how relevant information relating to the mother's medical
treatment before and after plaintiff's birth might be to the cause of action, the mother, as a nonparty, could assert the
physician-patient privilege unless she had waived it or unless one of the exceptions to the privilege applied.n54

In Binder v. Superior Court,n55 plaintiffs in a medical malpractice action brought on behalf of their decedent, who
allegedly died due to defendant dermatologist's failure to diagnose the decedent patient's skin lesions as melanoma,
sought photographs taken by defendant depicting nonparty patients' skin lesions that were either suspected to be or
actually diagnosed as cancerous. The court held that the photographs were privileged, and that their disclosure would
violate the physician-patient privilege regardless of whether the patients' identities were disclosed together with the
photographs.n56

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidenceInferences & PresumptionsPresumptionsEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeElementsEvidencePrivilegesDoctor-Patient
PrivilegeScopeEvidencePrivilegesDoctor-Patient PrivilegeWaiverGovernmentsCourtsRule Application &
InterpretationTortsMalpractice & Professional LiabilityHealthcare ProvidersTortsProducts LiabilityPrivacy

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 992.

(n2)Footnote 2. Evid. Code § 992.

(n3)Footnote 3. Hale v. Superior Court (1994) 28 Cal. App. 4th 1421, 1424, 34 Cal. Rptr. 2d 279 .

(n4)Footnote 4. Evid. Code § 992; see Senate Judiciary Comm. Comment to Evid. Code § 991 (communication
made to physician for diagnostic purpose is protected under privilege as communication made to treating physician).

(n5)Footnote 5. See Binder v. Superior Court (1987) 196 Cal. App. 3d 893, 897, 242 Cal. Rptr. 231 (photographs
of nonparty patients' skin lesions taken by dermatologist were privileged and not discoverable in medical malpractice
action alleging mistreatment of cancerous skin lesions even when patients' identity would remain confidential).
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(n6)Footnote 6. Evid. Code § 917(a). For further discussion regarding the burden of proof that a communication is
confidential, see § 24.23 and Ch. 27.

(n7)Footnote 7. Evid. Code § 917(b); see Evid. Code § 917(c); Civ. Code § 1633.2 (''electronic'' defined).

(n8)Footnote 8. In re Terry W. (1976) 59 Cal. App. 3d 745, 748, 130 Cal. Rptr. 913 .

(n9)Footnote 9. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 932, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n10)Footnote 10. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n11)Footnote 11. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 932, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n12)Footnote 12. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 932, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n13)Footnote 13. Green v. Superior Court (1963) 220 Cal. App. 2d 121, 33 Cal. Rptr. 604 .

(n14)Footnote 14. Green v. Superior Court (1963) 220 Cal. App. 2d 121, 127-128, 33 Cal. Rptr. 604 .

(n15)Footnote 15. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 930, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n16)Footnote 16. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 930, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n17)Footnote 17. Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 288-289, 67 Cal. Rptr. 568 .

(n18)Footnote 18. Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 67 Cal. Rptr. 568 .

(n19)Footnote 19. Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 284-285, 67 Cal. Rptr. 568 .

(n20)Footnote 20. Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 288-290, 67 Cal. Rptr. 568 .

(n21)Footnote 21. Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 293, 67 Cal. Rptr. 568 .

(n22)Footnote 22. Compare Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 515-516, 62 Cal. Rptr.
547 (disclosure of patient's name did not violate privilege because factors connecting patient's identity and action before
court were not patient's ailment and treatment) with Costa v. Regents of Univ. of California (1953) 116 Cal. App. 2d
445, 463-464, 254 P.2d 85 (disclosure of patient's name violated privilege because factors connecting patient and action
before court were patient's ailments and physician's treatment).

(n23)Footnote 23. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 515-516, 62 Cal. Rptr. 547 .

(n24)Footnote 24. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 62 Cal. Rptr. 547 .

(n25)Footnote 25. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 515-516, 62 Cal. Rptr. 547 .

(n26)Footnote 26. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 515-516, 62 Cal. Rptr. 547 .

(n27)Footnote 27. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 516, 62 Cal. Rptr. 547 .

(n28)Footnote 28. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 62 Cal. Rptr. 547 .

(n29)Footnote 29. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 933 fn. 13, 114 Cal. Rptr. 603, 523 P.2d
643 .

(n30)Footnote 30. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 114 Cal. Rptr. 603, 523 P.2d 643 .
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(n31)Footnote 31. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 933 fn. 13, 114 Cal. Rptr. 603, 523 P.2d
643 .

(n32)Footnote 32. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 62 Cal. Rptr. 547 .

(n33)Footnote 33. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 933 fn. 13, 114 Cal. Rptr. 603, 523 P.2d
643 .

(n34)Footnote 34. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 933-934 fn. 13, 114 Cal. Rptr. 603, 523
P.2d 643 ; see discussion in [4][b], below.

(n35)Footnote 35. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 933-934 fn. 13, 114 Cal. Rptr. 603, 523
P.2d 643 . Cf. Binder v. Superior Court (1987) 196 Cal. App. 3d 893, 899, 242 Cal. Rptr. 231 (disclosure of patient
photographs even when identity of patients is not revealed was not permitted; court observed that having ailment
depicted in photograph is quite different from having description of ailment read, and that disclosure of photographs
would discourage patients from allowing physicians to photograph their ailments or other conditions).

(n36)Footnote 36. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 62 Cal. Rptr. 547 , discussed in [a],
above.

(n37)Footnote 37. Costa v. Regents of Univ. of California (1953) 116 Cal. App. 2d 445, 254 P.2d 85 .

(n38)Footnote 38. See Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 516, 62 Cal. Rptr. 547 ,
discussed in [a], above.

(n39)Footnote 39. Costa v. Regents of Univ. of California (1953) 116 Cal. App. 2d 445, 463-464, 254 P.2d 85 .

(n40)Footnote 40. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n41)Footnote 41. Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 95 Cal. Rptr. 545 .

(n42)Footnote 42. See Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 933-934 fn. 13, 114 Cal. Rptr. 603, 523
P.2d 643 .

(n43)Footnote 43. Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 24, 95 Cal. Rptr. 545 .

(n44)Footnote 44. Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 25, 95 Cal. Rptr. 545 .

(n45)Footnote 45. Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 25, 95 Cal. Rptr. 545 .

(n46)Footnote 46. Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 25, 95 Cal. Rptr. 545 .

(n47)Footnote 47. Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 801-802, 132 Cal. Rptr. 635 .

(n48)Footnote 48. Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 800, 801-802, 132 Cal. Rptr. 635 .

(n49)Footnote 49. Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 800, 132 Cal. Rptr. 635 .

(n50)Footnote 50. Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 95 Cal. Rptr. 545 .

(n51)Footnote 51. Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 25, 95 Cal. Rptr. 545 .

(n52)Footnote 52. Henard v. Superior Court (1972) 26 Cal. App. 3d 129, 132-133, 102 Cal. Rptr. 721 .
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(n53)Footnote 53. Henard v. Superior Court (1972) 26 Cal. App. 3d 129, 133, 102 Cal. Rptr. 721 .

(n54)Footnote 54. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 544-548, 174 Cal. Rptr. 148 .

(n55)Footnote 55. Binder v. Superior Court (1987) 196 Cal. App. 3d 893, 242 Cal. Rptr. 231 .

(n56)Footnote 56. Binder v. Superior Court (1987) 196 Cal. App. 3d 893, 898-899, 242 Cal. Rptr. 231 .
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§ 24.20 ''Holder of the Privilege''

[1] Patient Holds Privilege if No Guardian or Conservator

The patient is the holder of the privilege when he or she has no guardian or conservator.n1

[2] Guardian or Conservator of Patient

If the patient has a guardian or conservator, the guardian or conservator is the holder of the privilege.n2

If the patient has separate guardians of his or her estate and of his or her person, either guardian may claim the
privilege.n3Evidence Code Sections 993 and 994, governing who may claim the privilege, enable the personal
representative to protect the interest of the patient's estate in the confidentiality of these statements, and to waive the
privilege when the estate would benefit by waiver.n4 When the patient's estate has no interest in preserving
confidentiality, or when the estate has been distributed and the representative discharged, the importance of providing
complete access to information relevant to a particular proceeding should prevail over whatever remaining interest the
decedent may have had in secrecy.n5

Although a parent's right to assert the privilege as guardian on behalf of his or her child is generally unquestioned, that
right is not absolute, and under certain circumstances, such as when the interests of the parent and child conflict, the
parent may not possess the right.n6 For example, in a juvenile dependency proceeding in which it was alleged that the
child was born under the influence of dangerous drugs and that his parents were unable to protect him, the court of
appeal questioned the appropriateness of the mother asserting the privilege to prevent disclosure of the child's medical
records, since the interests of the mother and child were potentially conflicting.n7 Moreover, in cases of suspected child
abuse, the physician-patient privilege is inapplicable, whether or not the parent attempts to assert it.n8

[3] Personal Representative of Deceased Patient

If the patient is dead, the personal representative of the patient is the holder of the privilege,n9 and only the personal
representative can waive the privilege.n10 There are no conditions or restrictions on the authority of the personal
representative, and he or she has no obligation to justify claiming the privilege by demonstrating that it benefits the
estate.n11

''Personal representative of the patient'' is not expressly defined in the Evidence Code, but pertinent historical sources
support the conclusion that the Legislature intended the term to mean the patient's executor or administrator, as those
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titles would conventionally be used in association with the patient's estate.n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawConservators & GuardiansGeneral OverviewEstate, Gift & Trust LawProbatePersonal
RepresentativesDuties & PowersGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 993(a).

(n2)Footnote 2. Evid. Code § 993(b).

(n3)Footnote 3. Law Rev. Comm. Comment to Evid. Code § 993.

(n4)Footnote 4. Law Rev. Comm. Comment to Evid. Code § 993.

(n5)Footnote 5. Law Rev. Comm. Comment to Evid. Code § 993.

(n6)Footnote 6. See In re Troy D (1989) 215 Cal. App. 3d 889, 900, 263 Cal. Rptr. 869 (dicta).

(n7)Footnote 7. In re Troy D (1989) 215 Cal. App. 3d 889, 900-901, 263 Cal. Rptr. 869 ; see also In re Fred J.
(1979) 89 Cal. App. 3d 168, 178-179, 152 Cal. Rptr. 327 (in hearing to modify dependent child placement, court
expressed extreme doubt that mother could assert privilege to prevent psychiatrists from testifying about examination of
her children).

(n8)Footnote 8. See Pen. Code § 11171.2(b); In re Troy D (1989) 215 Cal. App. 3d 889, 901, 263 Cal. Rptr. 869
(construing former Penal Code § 11171, now see Penal Code § 11171.2(b)). For discussion of child abuse as exception,
see § 24.51.

(n9)Footnote 9. Evid. Code § 993(c).

(n10)Footnote 10. Hale v. Superior Court (1994) 28 Cal. App. 4th 1421, 1424, 34 Cal. Rptr. 2d 279 .

(n11)Footnote 11. Rittenhouse v. Superior Court (1991) 235 Cal. App. 3d 1584, 1588-1591, 1 Cal. Rptr. 2d 595
(purpose for privilege survives death).

(n12)Footnote 12. See Boling v. Superior Court (1980) 105 Cal. App. 3d 430, 440, 164 Cal. Rptr. 432 .
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§ 24.21 When Physician Required to Claim Privilege on Behalf of Patient

The physician who received or made a communication subject to the physician-patient privilege must claim the
privilege whenever he or she is present when the communication is sought to be disclosed and he or she is authorized to
claim the privilege under Evidence Code Section 994(c).n1 For example, in Marcus v. Superior Court, n2 a malpractice
action against a doctor and hospital, the plaintiff sought to compel disclosure from his treating physicians of the names
and addresses of certain patients who had received the same treatment, including the names of two patients who
developed complications from the treatment. Despite the plaintiff's contention that the physicians' method of treating
other patients with conditions similar to the plaintiff's would be relevant to plaintiff's claim, the court held that the
physicians were required to assert the privilege and that the disclosure therefore could not be compelled.n3

In a products liability action against a drug manufacturer, after they were furnished with copies of drug reaction reports
that had been prepared for the defendant, the plaintiffs sought the names of the physicians who had prepared the reports.
The court held that the identity of these physicians was not privileged, although the identity of their patients was.n4
Thus, the court held that the physicians could refuse to disclose the identity of their patients if and when they were
interviewed by the plaintiffs.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeElementsEvidencePrivilegesDoctor-Patient PrivilegeScopeHealthcare LawActions Against Healthcare
WorkersDoctors & PhysiciansTortsMalpractice & Professional LiabilityHealthcare ProvidersTortsProducts
LiabilityPrivacy

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 995.

(n2)Footnote 2. Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 95 Cal. Rptr. 545 .

(n3)Footnote 3. Marcus v. Superior Court (1971) 18 Cal. App. 3d 22, 23-25, 95 Cal. Rptr. 545 .

(n4)Footnote 4. Henard v. Superior Court (1972) 26 Cal. App. 3d 129, 133, 102 Cal. Rptr. 721 .

(n5)Footnote 5. Henard v. Superior Court (1972) 26 Cal. App. 3d 129, 133, 102 Cal. Rptr. 721 .
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§ 24.22 Claim of Privilege by Nonpatient on Behalf of Patient

[1] Third-Party Recipients of Confidential Medical Information

A third party, in addition to the physician and patient, may be the recipient of confidential medical information.n1 A
communication between patient and physician that is disclosed to a third person or persons, to whom disclosure is
reasonably necessary for the transmission of information obtained during the patient's examination or the
accomplishment of the purpose for which the physician is consulted, is a confidential communication and therefore
privileged.n2 Depending on the facts of the case, the third party may be able to assert the privilege on behalf of the
patient if the absent patient has not waived the privilege. For example, in Rudnick v. Superior Court, n3 the Supreme
Court held that defendant drug manufacturers and distributors who were third party recipients of confidential medical
information could assert the physician-patient privilege on behalf of a patient to bar discovery of an adverse drug
reaction report when the submission of the report was in confidence and was reasonably necessary to accomplish the
purpose for which the physician was consulted.n4 A third person has the right to claim the privilege if the physician
discloses, in confidence, communications protected by the privilege, with or without the consent of the patient, to a third
person to whom disclosure is reasonably necessary for the accomplishment of the purpose for which the physician was
consulted.n5 The third person has thereby become a person authorized by the holder of the privilege to claim it within
the meaning of Evidence Code Section 994.n6 However, if the report was not made in confidence or was not reasonably
necessary to accomplish the purpose for which the physician was consulted, then de fendant could not claim the
privilege on behalf of the patient.n7 Additionally, the trial court on its own motion or on defendant's motion may, in its
discretion, protect the privilege of an absent patient who has not waived the privilege.n8

[2] Claim of Privilege by Prepaid Health Plan

A prepaid health plan, to which patients have disclosed their identities and the nature of their ailments in order to secure
payment of their medical bills, has implied authority to assert the physician-patient privilege on behalf of absent
patients, and to refuse to disclose their identities and ailments, when the information is sought in the course of
discovery.n9 Payment of medical bills is reasonably necessary for the accomplishment of the purpose for which a
physician is consulted, namely diagnosis and treatment. Thus, the confidentiality of the information is not lost, nor is the
physician-patient privilege waived, when patients communicate their identities and the nature of their ailments to a
medical insurance carrier or a prepaid health plan to insure payment of bills.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
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EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeElementsEvidencePrivilegesDoctor-Patient PrivilegeExceptionsEvidencePrivilegesDoctor-Patient
PrivilegeScopeEvidencePrivilegesDoctor-Patient PrivilegeWaiverHealthcare LawBusiness Administration &
OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 992.

(n2)Footnote 2. Evid. Code § 992.

(n3)Footnote 3. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n4)Footnote 4. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 933, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n5)Footnote 5. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 932, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n6)Footnote 6. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 932, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n7)Footnote 7. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 933, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n8)Footnote 8. Rudnick v. Superior Court (1974) 11 Cal. 3d 924, 932-933, 114 Cal. Rptr. 603, 523 P.2d 643 .

(n9)Footnote 9. Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 800-802, 132 Cal. Rptr. 635 .

(n10)Footnote 10. Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 801-802, 132 Cal. Rptr. 635 .
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§ 24.23 Burden of Proof and Presumption of Confidentiality

Whenever a privilege is claimed on the ground that the matter sought to be disclosed is a communication made in
confidence in the course of a physician-patient relationship, the communication is presumed to have been made in
confidence.n1 The opponent of the claim of privilege has the burden of proof to establish that the communication was
not confidential.n2 Moreover, a confidential communication between patient and physician does not lose its privileged
character for the sole reason that it is communicated by electronic means or because persons involved in the delivery,
facilitation, or storage of electronic communication may have access to the content of the communication.n3 For further
discussion of burden of proof, see Chapter 21.

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidenceInferences & PresumptionsPresumptionsEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeScopeEvidenceProcedural ConsiderationsBurdens of ProofGeneral
OverviewHealthcare LawBusiness Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 917(a); Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 288-289, 67 Cal. Rptr.
568 .

(n2)Footnote 2. Evid. Code § 917(a); Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 288-289, 67 Cal.
Rptr. 568 .

(n3)Footnote 3. Evid. Code § 917(b); see Evid. Code § 917(c); Civ. Code § 1633.2 (''electronic'' defined).
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§ 24.24 Disclosure of Information to Determine Claim of Privilege

Preliminary determination of the admissibility and relevancy of evidence is governed by Evidence Code Sections
400-406. For further discussion of the procedure and rules for the determination of a claim of privilege, see Chapter 21.

When making the required evidentiary showing, the party asserting the physician-patient privilege is usually not
required to disclose the information claimed to be privileged.n1 For example, in Carlton v. Superior Court, n2 the
plaintiff in a personal injury action sought discovery of all hospital records that might indicate defendant's intoxication
at the time of the accident that was the basis of the action. The court of appeal held that the trial court would be acting in
excess of its jurisdiction if it were to carry out an in camera inspection of defendant's records in order to determine what
portions of the records were privileged and which were not.n3 For further discussion of the information required to be
disclosed when an evidentiary privilege is claimed, see Chapter 21.

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeElementsEvidencePrivilegesDoctor-Patient PrivilegeScopeEvidenceProcedural ConsiderationsPreliminary
QuestionsAdmissibility of EvidenceGeneral OverviewEvidenceRelevanceRelevant EvidenceHealthcare LawBusiness
Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 915(a); Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 292-293, 67 Cal.
Rptr. 568 .

(n2)Footnote 2. Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 67 Cal. Rptr. 568 .

(n3)Footnote 3. Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 293, 67 Cal. Rptr. 568 .
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§ 24.25 Procedure for Nonparty to Obtain Relief From Discovery Order

A nonparty physician in a medical malpractice action who has been served with a subpoena duces tecum requiring
production of plaintiff's medical records at a deposition has no right to appeal the trial court's decision to disallow his or
her claim of privilege.n1 The only procedure by which a nonparty witness may secure relief from a discovery order is
by failing to comply and subjecting himself or herself to a contempt order, which is reviewable by the court of appeal
by habeas corpus or by a writ of review.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureDiscoveryMotions to CompelCivil ProcedurePretrial MattersSubpoenasCivil
ProcedureAppealsAppellate JurisdictionState Court ReviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. La Bella v. Kaiser Foundation Health Plan, Inc. (1977) 72 Cal. App. 3d 499, 500-501, 138 Cal. Rptr.
212 .

(n2)Footnote 2. La Bella v. Kaiser Foundation Health Plan, Inc. (1977) 72 Cal. App. 3d 499, 500-501, 138 Cal.
Rptr. 212 .
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[Reserved]
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§ 24.30 Waiver by Disclosure

[1] Generally

The various evidentiary privileges, including the physician-patient privilege, may be waived if the holder of the
privilege discloses the confidential communication.n1 Waiver by disclosure is governed by Evidence Code Section 912;
for a complete discussion, see Chapter 21.

[2] Disclosure of Significant Part of Communication

The physician-patient privilege can be forfeited when the holder allows a significant part of the communication to be
disclosed.n2 For example, when plaintiff's mother in an action against the manufacturers and distributors of a drug
testified freely about ingesting the drug while pregnant with plaintiff, she disclosed a significant part of her
communications with physicians on that subject, and on the inextricably related subject of her pregnancy with plaintiff,
thereby waiving her privilege regarding those matters.n3

[3] Scope of Waiver

The scope of a waiver should be determined primarily by reference to the purpose of the privilege, which is to prevent
the humiliation of the patient that might follow disclosure of his or her ailments.n4 When the disclosure sought is so
related to disclosures already made that the patient could not reasonably retain a privacy interest in preventing it, then
the purpose of the privilege no longer exists, and the privilege has been waived.n5 Furthermore, a patient should not be
permitted to claim the privilege merely in order to aid one of the parties to the litigation when no legitimate claim to
confidentiality exists.n6

[4] Procedure for Asserting Waiver

Issues of fact regarding an asserted waiver are tendered by a motion to compel discovery and may be determined at the
hearing on the motion.n7 Evidence other than affidavits and declarations under penalty of perjury may be presented
when an issue of fact is to be determined at the hearing.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMotions to CompelEvidencePrivilegesDoctor-Patient PrivilegeGeneral
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OverviewEvidencePrivilegesDoctor-Patient PrivilegeWaiverHealthcare LawBusiness Administration &
OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 912.

(n2)Footnote 2. Evid. Code § 912(a).

(n3)Footnote 3. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 546, 174 Cal. Rptr. 148 .

(n4)Footnote 4. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 547, 174 Cal. Rptr. 148 .

(n5)Footnote 5. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 547-548, 174 Cal. Rptr. 148 .

(n6)Footnote 6. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 548, 174 Cal. Rptr. 148 .

(n7)Footnote 7. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 510, 62 Cal. Rptr. 547 (motion to
compel deposition answers) (decided under former Code Civ. Proc. § 1881(4); now see Evid. Code § 912(a)).

(n8)Footnote 8. Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 510, 62 Cal. Rptr. 547 (decided under
former Code Civ. Proc. § 1881(4); now see Evid. Code § 912(a)).
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§ 24.31 Waiver by Placing Medical Condition in Issue

Under Evidence Code Section 1016, there is an exception to the physician-patient privilege that applies to any
communication concerning the medical condition of a patient when the patient has put that condition in issue in an
action or proceeding.n1 Some courts have characterized this exception (known as the patient-litigant exception) to the
privilege as a waiver of the privilege.n2 Whether it is construed as a waiver of or an exception to the privilege, the
principle remains that the privilege does not apply to communications related to a person's medical condition when the
person puts his or her condition in issue. However, the waiver or exception extends only to information relating to the
medical condition in question, and does not open all of a patient's past medical history to scrutiny.n3

For further discussion of the operation, effect, and limitations of Evidence Code Section 1016, see § 24.40.

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeElementsEvidencePrivilegesDoctor-Patient PrivilegeExceptionsEvidencePrivilegesDoctor-Patient
PrivilegeWaiverHealthcare LawBusiness Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Evid. Code § 1016(a).

(n2)Footnote 2. See, e.g., Britt v. Superior Court (1978) 20 Cal. 3d 844, 863, 143 Cal. Rptr. 695, 574 P.2d 766 .

(n3)Footnote 3. Britt v. Superior Court (1978) 20 Cal. 3d 844, 849, 143 Cal. Rptr. 695, 574 P.2d 766 ; Allison
v. Workers' Comp. Appeals Bd. (1999) 72 Cal. App. 4th 654, 661, 84 Cal. Rptr. 2d 915 ; Hallendorf v. Superior Court
(1978) 85 Cal. App. 3d 553, 557, 149 Cal. Rptr. 564 .
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§ 24.32 Patient's Disclosure of Identity and Ailment to Prepaid Health Care Plan Does Not Constitute Waiver

A patient's disclosure of his or her identity and ailment to a prepaid health care plan does not constitute a waiver of the
physician-patient privilege.n1 Confidentiality of the information is not lost and no waiver occurs when communication
of privileged information is reasonably necessary for accomplishment of the purpose for which the physician is
consulted.n2 Disclosure of a patient's identity and ailment to a prepaid health care plan is reasonably necessary because
it is a prerequisite to payment of the physician's fees.n3 Therefore, it was error for the trial court, in an action against a
health plan for wrongful refusal to pay medical expenses for a subscriber's psoriasis, to order the plan to disclose the
names, addresses, and telephone numbers of other subscribers who had filed claims for psoriasis treatment.n4 The
privilege was not waived by disclosure to the plan's operator, and the plan had implied authority to assert the privilege
on behalf of the absent patients.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeWaiverHealthcare LawBusiness Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 800-802, 132 Cal. Rptr. 635 .

(n2)Footnote 2. Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 801-802, 132 Cal. Rptr. 635 .

(n3)Footnote 3. Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 801, 132 Cal. Rptr. 635 .

(n4)Footnote 4. Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 801-802, 132 Cal. Rptr. 635 .

(n5)Footnote 5. Blue Cross v. Superior Court (1976) 61 Cal. App. 3d 798, 800-802, 132 Cal. Rptr. 635 .
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§ 24.33 Waiver by Obtaining Report of, or by Deposing, Opposing Party's Physician

Under Code of Civil Procedure Section 2032.630, by demanding and obtaining a report of a physical or mental
examination under Code of Civil Procedure Section 2032.610 or 2032.620n1 or by deposing the examiner, other than
under Code of Civil Procedure Section 2034.410 et seq., the party who submitted to or produced another for a physical
or mental examination waives, in the pending action, and in any other action involving the same controversy, any
privilege, as well as any protection for work product under Code of Civil Procedure Section 2018.010 et seq., that the
party or examinee may have regarding reports and writings as well as the testimony of every other physician,
psychologist, or licensed health care practitioner who has examined or may thereafter examine the party, relative to the
same physical or mental condition.n2 For a discussion of physical and mental examinations, see Chapter 62.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsMental & Physical ExaminationsCivil ProcedureDiscoveryMethodsOral
DepositionsCivil ProcedureDiscoveryPrivileged MattersWork ProductGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Under Code Civ. Proc. §§ 2032.610 and 2032.620, a party submitting to, or producing another for, a
physical or mental examination is entitled to demand a copy of the examiner's written report, and reports of all earlier
examinations of examinee's same condition made by that or any other examiner.

(n2)Footnote 2. Code Civ. Proc. 2032.630.
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[Reserved]

Page 162



89 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 24 Physician-Patient Privilege
PART E. Exceptions to Privilege

1-24 California Deposition and Discovery Practice § 24.40

§ 24.40 Patient's Condition Put in Issue

[1] Patient-Litigant

[a] Generally

There is no physician-patient privilege regarding a communication relevant to an issue concerning the condition of the
patient if the issue has been tendered by the patient.n1 The patient-litigant exception precludes the patient who has
placed in issue his or her physical condition from invoking the privilege on the ground that disclosure of the condition
would cause the patient humiliation.n2

The patient-litigant exception has also been characterized by some courts as a waiver of the privilege regarding any
communication concerning a patient's medical condition that is put in issue by the patient.n3 For a discussion of the
exception as waiver, see § 24.31.

[b] Denial of Allegation as Not Tendering Issue

A plaintiff who brings an action for alleged personal injuries triggers the patient-litigant exception to the
physician-patient privilege in regard to his or her own physical condition.n4 However, a person who denies an opposing
party's allegation concerning his or her physical or mental state does not thereby tender the issue of his or her
condition.n5 For example, in Carlton v. Superior Court, n6 plaintiff sued defendant driver for injuries suffered in an
automobile accident. Plaintiff alleged in his complaint that defendant was intoxicated at the time of the accident and
contended that defendant's denial of that allegation of the complaint tendered the issue of defendant's intoxication, and
that therefore defendant's medical records relating to intoxication were not privileged. The court of appeal disagreed,
holding that the issues are tendered by a plaintiff within the meaning of Evidence Code Section 996(a) by plaintiff's
factual allegations regarding such things as defendant's conduct, and not by defendant's denial of the allegation, which
constituted no more than a joinder of the issue.n7

The holding in Carlton was followed in Koshman v. Superior Court. n8 In Koshman, a father who was seeking to set
aside a child custody award to the mother claimed that the mother's overuse of narcotics made her unfit to continue to
have custody, and that by denying this allegation the mother tendered the issue of her condition. The court of appeal
stated that the patient-litigant exception did not apply because Evidence Code Section 996(a) compels disclosure only in
cases when the patient's own action initiates the disclosure, and in this case the mother's denial of the father's claim did
not tender her medical condition as an issue.n9
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[c] Limitations on Scope of Patient-Litigant Exception

The courts have placed a narrow interpretation on the patient-litigant exception of Evidence Code Section 996(a).n10
Although a litigant seeking recovery for physical injuries waives his or her privilege regarding information concerning
the medical conditions that the litigant has put in issue, and which are in question, not all of the litigant's past medical
history is open to scrutiny.n11 For example, in Britt v. Superior Court, n12 plaintiffs who alleged that they had been
physically and mentally damaged by jet aircraft activity at a nearby airport objected to interrogatories that asked for the
entire lifetime medical history of every plaintiff. The Supreme Court found that the interrogatories were overbroad, and
stated that communications not relevant to an issue tendered by the patient concerning the condition of the patient do
not fall within the terms of the patient-litigant exception and remain privileged.n13

In an action for damages for personal injuries resulting from an automobile accident, a plaintiff claimed the injury
forced him to retire prematurely. Defendants claimed that a prior medical condition, rather than the injury from the
accident, was the reason for early retirement. Defendants sought discovery of information about plaintiff's medical
problems before or since the accident, as well as the names of all physicians and hospitals that had treated plaintiff for
any medical condition during his entire lifetime and the records of plaintiff's family physician. Plaintiff refused to
respond on the ground that the information was unrelated to the injuries complained of in the action, and defendant
moved to compel answers on the ground that plaintiff had waived the physician-patient privilege under the
patient-litigant exception of Evidence Code Section 996(a). The trial court issued an order compelling answers, but the
court of appeal adopted the narrow interpretation of the exception set forth in Britt. n14 The court held that the
disclosure order violated the holding in Britt and was clearly overbroad.n15

Similarly, in another case, petitioner sought relief from an order of a workers' compensation judge directing her to
answer questions relating to her general past medical history, asserting that the information was protected by her
privacy rights and by the physician-patient privilege. Citing Britt, the court of appeal declined to determine with
precision which portion of the requested discovery information was privileged and which was not, because the
discovery authorized by the challenged order was clearly overbroad. The court held that on remand the defendant had
the burden of framing narrower, more precisely tailored discovery that would not improperly impinge on privileged
information, noting that defendant's own medical expert's analysis of plaintiff's claim narrowed the scope of discovery
to something far less broad than a general inquiry into plaintiff's prior hospitalization history.n16 The court added, for
the guidance of the parties, that an attorney claiming a privilege on behalf of his or her client does not have a right
unilaterally to determine the validity of the claim, but must advise opposing counsel so that opposing counsel can bring
the matter before a workers' compensation appeals judge for determination of the validity of the claim.n17

Another example of the courts' narrow interpretation of the patient-litigant exception was occasioned by a marriage
dissolution proceeding, in which the wife claimed that the husband was not mentally competent to carry on normal
visitation and issued subpoenas duces tecum to produce his medical records. The husband claimed that the medical
information sought was protected by the physician-patient privilege. The trial court ordered production of the
documents, but the court of appeal directed the trial court to vacate its order and to grant the husband's motion to quash
service of the subpoenas.n18 The court rejected the wife's argument that the husband, by seeking visitation rights and
legal custody, had tendered his mental and emotional condition as an issue and thereby triggered application of the
patient-litigant exception.n19

[d] Medical Malpractice Action

In a medical malpractice action, a nonparty physician who formerly treated the plaintiff may testify as an expert for the
defense by reviewing factual information about the diagnosis and treatment delivered by the defendant physician and
render an expert opinion on the adequacy of his or her professional efforts.n20 The fiduciary duty created through the
physician-patient relationship does not preclude that physician from ever testifying for a party opposing the patient.
Rather, so long as the statutory physician-patient privilege is not violated, the need for truth outweighs any claimed
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privacy interest resulting from a past relationship.n21 Moreover, the statutory provisions regarding payment of expert
witness feesn22 acknowledge that a treating physician and surgeon or other treating health care practitioner may be
asked to express an opinion in a capacity other than as witness providing testimony favorable to the patient.n23

Although the physician may testify, it is essential that it first be determined that the physician-patient privilege will not
be violated by that testimony. The issue arose in Torres v. Superior Court,n24 in which two physicians who were sued
for malpractice by a patient who sustained a spinal cord injury during heart surgery designated as an expert witness with
regard to liability, causation, and damages, a physician who, six years earlier, had reviewed the results of a coarctation
study performed on the plaintiff and prepared a written evaluation of his heart condition. The plaintiff moved for an
order limiting that physician's testimony to percipient factual observations. In ruling on the petition for writ of mandate
filed by the plaintiff after the trial court refused to grant the order, the court of appeal denied the petition insofar as it
sought to preclude the physician's testimony. It said that so long as discovery did not disclose a basis for further
invocation of the physician-patient privilege, the physician could testify as an expert witness for the defense in all
proceedings.n25

However, the court of appeal prohibited further ex parte communication between the expert physician and the defense,
and directed the trial court to restrict pretrial communications between the physician expert and the defense to formal
discovery conducted pursuant to the Code of Civil Procedure so that the plaintiff would have a reasonable opportunity
to preclude any violations of privilege. After discovery, if the defendants were able to show that the physician's expert
testimony would not impinge on the plaintiff's privilege, ex parte communications between the physician and the
defendants would be permissible.n26 The Torres court recognized that ex parte interviews between the expert physician
and the defendants would be more time efficient and cost effective, but believed that the plaintiff's right to ensure no
violation of his physician-patient privilege required that discovery be limited to the formal procedures.n27 For example,
it was possible that the expert physician would have to consider and divulge information obtained through his earlier
evaluation of the plaintiff's condition in considering the defendants' actions. If so, formal discovery would reflect this
circumstance, and the plaintiff would be able to invoke the privilege. Then it would be left to the trial court to determine
whether the plaintiff waived his privilege by bringing the malpractice action and whether the necessary
physician-patient relationship existed after the passage of six years.n28

[2] Party Claiming Through or Under Patient

There is no physician-patient privilege regarding a communication relevant to an issue concerning the condition of the
patient if the issue has been tendered by any party claiming through or under the patient.n29

For this exception to apply, it is not necessary that the patient be a party to the case, as long as the party claims through,
or derives the cause of action from, the patient.n30 However, in one case in which a child had sustained injuries as a
result of defectively manufactured drugs ingested by her mother during pregnancy, the court held that the child was not
claiming through or under the patient within the meaning of Evidence Code Section 996(b), and that the mother's
physician-patient privilege concerning her medical treatment before and after plaintiff's birth was not eliminated by the
action.n31

[3] Party Claiming as Beneficiary of Patient

There is no physician-patient privilege regarding a communication relevant to an issue concerning the condition of the
patient if the issue has been tendered by any party claiming as a beneficiary of the patient through a contract to which
the patient is or was a party.n32

In an action brought against drug manufacturers, which alleged that a child had been harmed by her mother's ingestion
of a defective drug while pregnant, the defendants sought information relating to the mother's medical history before
and after the plaintiff's birth. The court held that although the complaint invoked express and implied warranties, the
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plaintiff did not make a claim as a beneficiary of her mother through a contract to which the mother was a party within
the meaning of Evidence Code Section 996(c).n33

[4] Parent Plaintiff in Action for Injury to Child

There is no physician-patient privilege regarding a communication relevant to an issue concerning the condition of a
patient if the issue has been tendered by a plaintiff parent in an action brought under Code of Civil Procedure Section
376 for an injury to a minor child.n34

For example, in a medical malpractice action brought by a mother on behalf of her child, alleging that the defendants
were negligent in failing to adequately diagnose and treat a disease detected at birth, the mother was deemed to have
waived the physician-patient privilege with respect to her prenatal medical records.n35

[5] Plaintiff in Wrongful Death Action

There is no physician-patient privilege regarding a communication relevant to an issue concerning the condition of a
patient if the issue has been tendered by the plaintiff in a wrongful death action by heirs or representatives under Code
of Civil Procedure Section 377.60.n36

For example, the wrongful death exception was found to apply in an action by parents for the death of their son in a
mental treatment facility, which, the parents had alleged,n37 failed to prevent their son's suicide. The defendants sought
discovery of all medical records relating to the son's care and treatment at other mental hospitals. Claiming that their
son's medical history prior to admission to the facility was not relevant to the issue of negligence in failing to prevent
the suicide, the plaintiffs resisted such discovery and attempted to delimit their complaint to remove all issues
concerning the son's prior treatment. They contended that because they were not claiming that the defendants were
negligent in failing to investigate the son's past medical history or that they had caused or aggravated his medical or
emotional condition, plaintiffs therefore had not tendered the issue of the son's medical or psychiatric history pursuant
to Evidence Code Section 996(d). They argued that by bringing the wrongful death action they had placed in issue only
their own loss of love, care, comfort, society, and affection.n38 The court of appeal found that plaintiffs had tendered
the issue of their son's prior medical and psychiatric history. The nature of their lawsuit required the defense to make a
full inquiry into decedent's medical and psychiatric history in order to determine how to defend the action, and therefore
the exception applied.n39

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMotions to CompelEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeExceptionsEvidencePrivilegesDoctor-Patient
PrivilegeWaiverHealthcare LawActions Against Healthcare WorkersDoctors & PhysiciansHealthcare LawBusiness
Administration & OrganizationPatient ConfidentialityGeneral OverviewTortsMalpractice & Professional
LiabilityHealthcare ProvidersTortsWrongful Death & Survival ActionsPotential Plaintiffs

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 996(a).

(n2)Footnote 2. S.F. Unified Sch. Dist. v. Superior Court (1961) 55 Cal. 2d 451, 454-455, 11 Cal. Rptr. 373, 359
P.2d 925 .

(n3)Footnote 3. See, e.g., Britt v. Superior Court (1978) 20 Cal. 3d 844, 863, 143 Cal. Rptr. 695, 574 P.2d 766 .

(n4)Footnote 4. S.F. Unified Sch. Dist. v. Superior Court (1961) 55 Cal. 2d 451, 454-455, 11 Cal. Rptr. 373, 359
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P.2d 925 .

(n5)Footnote 5. See, e.g., Koshman v. Superior Court (1980) 111 Cal. App. 3d 294, 298-299, 168 Cal. Rptr. 558 ;
Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 289-290, 67 Cal. Rptr. 568 .

(n6)Footnote 6. Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 67 Cal. Rptr. 568 .

(n7)Footnote 7. Carlton v. Superior Court (1968) 261 Cal. App. 2d 282, 289-290, 67 Cal. Rptr. 568 .

(n8)Footnote 8. Koshman v. Superior Court (1980) 111 Cal. App. 3d 294, 168 Cal. Rptr. 558 .

(n9)Footnote 9. Koshman v. Superior Court (1980) 111 Cal. App. 3d 294, 298-299, 168 Cal. Rptr. 558 .

(n10)Footnote 10. See, e.g., Britt v. Superior Court (1978) 20 Cal. 3d 844, 864, 143 Cal. Rptr. 695, 574 P.2d 766
.

(n11)Footnote 11. Britt v. Superior Court (1978) 20 Cal. 3d 844, 849, 864, 143 Cal. Rptr. 695, 574 P.2d 766 ;
Hallendorf v. Superior Court (1978) 85 Cal. App. 3d 553, 557, 149 Cal. Rptr. 564 .

(n12)Footnote 12. Britt v. Superior Court (1978) 20 Cal. 3d 844, 143 Cal. Rptr. 695, 574 P.2d 766 .

(n13)Footnote 13. Britt v. Superior Court (1978) 20 Cal. 3d 844, 863-864, 143 Cal. Rptr. 695, 574 P.2d 766 .

(n14)Footnote 14. Hallendorf v. Superior Court (1978) 85 Cal. App. 3d 553, 555-557, 149 Cal. Rptr. 564 (citing
Britt v. Superior Court (1978) 20 Cal. 3d 844, 849, 143 Cal. Rptr. 695, 574 P.2d 766 ).

(n15)Footnote 15. Hallendorf v. Superior Court (1978) 85 Cal. App. 3d 553, 557, 149 Cal. Rptr. 564 .

(n16)Footnote 16. Allison v. Workers' Comp. Appeals Bd. (1999) 72 Cal. App. 4th 654, 661, 84 Cal. Rptr. 2d 915
.

(n17)Footnote 17. Allison v. Workers' Comp. Appeals Bd. (1999) 72 Cal. App. 4th 654, 661, 84 Cal. Rptr. 2d 915
.

(n18)Footnote 18. Simek v. Superior Court (1981) 117 Cal. App. 3d 169, 173, 177, 172 Cal. Rptr. 564 .

(n19)Footnote 19. Simek v. Superior Court (1981) 117 Cal. App. 3d 169, 176-177, 172 Cal. Rptr. 564 .

(n20)Footnote 20. Torres v. Superior Court (1990) 221 Cal. App. 3d 181, 184-187, 270 Cal. Rptr. 401 (court
observed that physician would not have behaved unprofessionally by so testifying because waiver effect of Evid. Code §
996 permits disclosure, so that physician's disclosure would not be unauthorized and thereby proscribed by Bus. & Prof.
Code § 2263).

(n21)Footnote 21. Torres v. Superior Court (1990) 221 Cal. App. 3d 181, 187, 270 Cal. Rptr. 401 .

(n22)Footnote 22. See Code Civ. Proc. § 2034.430-2034.460, Gov. Code § 68092.5.

(n23)Footnote 23. Torres v. Superior Court (1990) 221 Cal. App. 3d 181, 187, 270 Cal. Rptr. 401 (physician's
decision whether to so testify is ethical, not evidentiary, question).

(n24)Footnote 24. Torres v. Superior Court (1990) 221 Cal. App. 3d 181, 270 Cal. Rptr. 401 .

(n25)Footnote 25. Torres v. Superior Court (1990) 221 Cal. App. 3d 181, 188, 270 Cal. Rptr. 401 .
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(n26)Footnote 26. Torres v. Superior Court (1990) 221 Cal. App. 3d 181, 188, 270 Cal. Rptr. 401 .

(n27)Footnote 27. Torres v. Superior Court (1990) 221 Cal. App. 3d 181, 188, 270 Cal. Rptr. 401 .

(n28)Footnote 28. Torres v. Superior Court (1990) 221 Cal. App. 3d 181, 185 n.2, 270 Cal. Rptr. 401 (these
issues were not yet ripe for determination in that the court was unaware of the precise parameters of plaintiff's claim).

(n29)Footnote 29. Evid. Code § 996(b).

(n30)Footnote 30. See Evid. Code § 996(b); see also Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 545,
174 Cal. Rptr. 148 (noting as examples action by guardian to set aside deed executed by patient, or to cancel contract
entered into by patient, on grounds of lack of capacity).

(n31)Footnote 31. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 545, 174 Cal. Rptr. 148 .

(n32)Footnote 32. Evid. Code § 996(c).

(n33)Footnote 33. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 545, 174 Cal. Rptr. 148 .

(n34)Footnote 34. Evid. Code § 996(d).

(n35)Footnote 35. Palay v. Superior Court (1993) 18 Cal. App. 4th 919, 925-934, 22 Cal. Rptr. 2d 839 .

(n36)Footnote 36. Evid. Code § 996(d). Although Evid. Code § 996(d) still refers to former Code Civ. Proc. § 377,
that section was repealed and replaced by Code Civ. Proc. § 377.60 et seq. in 1992.

(n37)Footnote 37. Patterson v. Superior Court (1983) 147 Cal. App. 3d 927, 931-932, 193 Cal. Rptr. 99 .

(n38)Footnote 38. Patterson v. Superior Court (1983) 147 Cal. App. 3d 927, 929-931, 193 Cal. Rptr. 99 .

(n39)Footnote 39. Patterson v. Superior Court (1983) 147 Cal. App. 3d 927, 931-932, 193 Cal. Rptr. 99 .
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§ 24.41 Medical Services Aiding Commission of Tort

The physician-patient privilege does not apply when the services of the physician were sought or obtained to enable or
aid anyone to commit or plan to commit a tort or to escape detection or apprehension after the commission of a tort.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeExceptions

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 997.
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§ 24.42 Proceeding to Recover Damages on Account of Patient's Conduct

[1] Scope of Exception

There is no physician-patient privilege for a communication relevant to an issue concerning the patient's condition in a
proceeding to recover damages on account of the patient's conduct if good cause for disclosure of the communication is
shown.n1Evidence Code Section 999 permits the disclosure of communications between physician and patient when a
need for the evidence is shown, while at the same time protecting from disclosure the communications of persons whose
conduct is not involved in the action for damages.n2

Evidence Code Section 999 permits disclosures pertaining to the plaintiff when the plaintiff's conduct is relevant to the
issue of proximate causation.n3 Such a situation might arise when the defendant alleges contributory negligence or files
a cross complaint against the plaintiff. Thus, the exception was held applicable in a personal injury action arising out of
an automobile accident in which the defendants alleged the plaintiff had been contributorily negligent, and the
defendants cross complained for equitable contribution and indemnity. They sought to discover the plaintiff's medical
records after discovering that he had been blind in both eyes six months prior to the accident.n4

Evidence Code Section 999 also permits disclosure when a party's liability is based on a nonparty patient's conduct.
Thus, it would permit disclosure in a personal injury action brought against an employer based on the negligent conduct
of his or her employee who was killed in an accident.n5

By contrast, the Evidence Code Section 999 exception does not apply to permit disclosure when the nonparty patient's
conduct was merely the physical medium by which the defendant's tortious act was communicated to the plaintiff.n6
Thus, it did not apply in an action against a drug manufacturer for injuries allegedly caused when the plaintiff's mother
ingested a drug while pregnant with the plaintiff.n7 The defendant sought discovery of the mother's medical history
prior and subsequent to the plaintiff's birth, arguing in part that the mother's physician-patient privilege had been
eliminated by the Evidence Code Section 999 exception. The court of appeal held that the exception did not apply,
explaining that the conduct of the mother patient in consuming the prescribed drugs was not the conduct in issue.
Rather, it was the defendant's conduct, the allegedly wrongful manufacture and distribution of the medication, which
was the conduct on which liability was based.n8

[2] Good Cause Requirement

The requirement that good cause be shown for disclosure permits the court to protect the defendant against a ''fishing

Page 170



expedition'' into his or her records.n9 It should be noted that the exception provided by Evidence Code Section 999 does
not apply to the psychotherapist-patient privilege.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeElementsEvidencePrivilegesDoctor-Patient PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient
PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeHealthcare LawBusiness Administration
& OrganizationPatient ConfidentialityGeneral OverviewTortsNegligenceCausationProximate CauseGeneral
OverviewTortsNegligenceDefensesComparative NegligenceMultiple
PartiesContributionTortsNegligenceDefensesComparative NegligenceMultiple
PartiesIndemnityTortsNegligenceDefensesContributory NegligenceGeneral OverviewTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 999.

(n2)Footnote 2. See Assembly Legis. Comm. Comment to Evid. Code § 999, 1975 Amendment.

(n3)Footnote 3. Slagle v. Superior Court (1989) 211 Cal. App. 3d 1309, 1314, 260 Cal. Rptr. 122 .

(n4)Footnote 4. Slagle v. Superior Court (1989) 211 Cal. App. 3d 1309, 1315, 260 Cal. Rptr. 122 (in-camera
inspection of records is always available to segregate any irrelevant medical information).

(n5)Footnote 5. Law Rev. Comm. Comment to Evid. Code § 999, 1975 Amendment.

(n6)Footnote 6. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 544-545, 174 Cal. Rptr. 148 .

(n7)Footnote 7. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 544-545, 174 Cal. Rptr. 148 .

(n8)Footnote 8. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 544-545, 174 Cal. Rptr. 148 .

(n9)Footnote 9. See Assembly Legis. Comm. Comment to Evid. Code § 999, 1975 Amendment; cf. Evid. Code §
996 (patient-litigant exception containing no ''good cause'' requirement for disclosure).

(n10)Footnote 10. See Evid. Code §§ 1010-1027 (psychotherapist-patient privilege). For a discussion of the
psychotherapist-patient privilege, see Ch. 25.
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§ 24.43 Parties Claiming Through Deceased Patient

There is no physician-patient privilege regarding a communication relevant to an issue between parties all of whom
claim through a deceased patient, regardless of whether the claims are by testate or intestate succession or by inter vivos
transaction.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawIntestacyGeneral OverviewEstate, Gift & Trust LawWillsBeneficiariesGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeExceptions

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 1000.
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§ 24.44 Communication Relevant to Breach of Duty Arising out of Physician-Patient Relationship

There is no physician-patient privilege regarding a communication relevant to an issue of breach by the physician or
patient of a duty arising out of the physician-patient relationship.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeExceptionsHealthcare LawActions Against Healthcare WorkersDoctors & Physicians

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 1001.
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§ 24.45 Communication Relevant to Deceased Patient's Intent Concerning Writing Affecting Property Interest

There is no physician-patient privilege regarding a communication relevant to an issue concerning the intention of a
deceased patient with respect to a deed of conveyance, will, or other writing, executed by the patient, purporting to
affect an interest in property.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawWillsInterpretationTestator's IntentGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeExceptionsReal Property
LawDeedsEnforceability

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 1002.
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§ 24.46 Communication Relevant to Validity of Deceased Patient's Writing Affecting Property Interest

There is no physician-patient privilege regarding a communication relevant to an issue concerning the validity of a deed
of conveyance, will, or other writing, executed by a now deceased patient, purporting to affect an interest in property.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawWillsInterpretationTestator's IntentGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeExceptionsReal Property
LawDeedsEnforceability

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 1003.
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§ 24.47 Proceeding to Commit or Control Patient or Control Patient's Property

There is no physician-patient privilege in a proceeding to commit the patient or otherwise place the patient, his or her
property, or both, under the control of another because of the patient's alleged mental or physical condition.n1

This exception covers not only commitments of mentally ill persons, but also cases such as the appointment of a
conservator under the Probate Code.n2 In these cases, the proceedings are conducted for the benefit of the patient and
he or she should not have a privilege to withhold evidence that the court needs in order to act properly for the patient's
welfare.n3

Evidence Code Section 1004 applies to examinations for commitment for narcotics addiction.n4 For example, the
exception was held to apply when the primary purpose of a defendant's admission to the county jail infirmary was to
determine whether he was addicted to narcotics, and when prior to his admission he had been so advised pursuant to
statute and had been formally presented with a copy of the commitment application. The record contained no evidence
of trickery or misrepresentation that might have led the defendant to believe he was entering the jail infirmary for
medical treatment, even though once he had been admitted for examination, the examining physician administered to
his ailments.n5 The court stated that Evidence Code Section 1004 specifically excepts examinations for commitment
from the physician-patient privilege.n6

Evidence Code Section 1004 also applies when a minor child's physical or mental condition is in issue in a proceeding
under Welfare and Institutions Code Section 300 to have the minor declared a dependent of the court.n7 For example, in
one case a mother objected to the admissibility of a doctor's testimony regarding her children's malnutrition at a juvenile
court hearing on the ground that it was precluded by the physician-patient privilege. She argued that as the natural
parent of the children she was the holder of the privilege and was the one entitled to waive it. She also contended that
Evidence Code Section 1004 should not apply to a proceeding under Welfare and Institutions Code Section 300 because
the adjudication in that proceeding is directed toward the ability of a parent to provide a proper home for a child and not
toward the mental or physical condition of the child. The court disagreed, holding that an adjudication that a minor is a
ward or dependent child of the court may limit a parent's control over a child or take the child from the physical custody
of the parent pursuant to Welfare and Institutions Code Section 726.n8 The adjudication directly involves the physical
and mental condition of the child, and therefore Evidence Code Section 1004 squarely applies.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
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Estate, Gift & Trust LawConservators & GuardiansConservatorsGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeElementsEvidencePrivilegesDoctor-Patient
PrivilegeExceptionsFamily LawDelinquency & DependencyDependency ProceedingsFamily LawFamily Protection &
WelfareInvoluntary CommitmentPublic Health & Welfare LawHealthcareMental Health
ServicesCommitmentInvoluntary Commitment of Adults

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 1004.

(n2)Footnote 2. Law Rev. Comm. Comment to Evid. Code § 1004.

(n3)Footnote 3. Law Rev. Comm. Comment to Evid. Code § 1004.

(n4)Footnote 4. See People v. Lipscomb (1968) 263 Cal. App. 2d 59, 63, 69 Cal. Rptr. 127 .

(n5)Footnote 5. People v. Lipscomb (1968) 263 Cal. App. 2d 59, 61-63, 69 Cal. Rptr. 127 .

(n6)Footnote 6. People v. Lipscomb (1968) 263 Cal. App. 2d 59, 63, 69 Cal. Rptr. 127 .

(n7)Footnote 7. See In re Jeannie Q. (1973) 32 Cal. App. 3d 288, 304, 107 Cal. Rptr. 646 (decided under former
Welf. & Inst. Code § 600; now see Welf. & Inst. Code § 300).

(n8)Footnote 8. In re Jeannie Q. (1973) 32 Cal. App. 3d 288, 305, 107 Cal. Rptr. 646 (decided under former
Welf. & Inst. Code § 600; now see Welf. & Inst. Code § 300).

(n9)Footnote 9. In re Jeannie Q. (1973) 32 Cal. App. 3d 288, 305, 107 Cal. Rptr. 646 (decided under former
Welf. & Inst. Code § 600; now see Welf. & Inst. Code § 300).
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§ 24.48 Proceeding to Establish Patient's Competence

There is no physician-patient privilege in a proceeding brought by or on behalf of the patient to establish his or her
competence.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeExceptionsEvidencePrivilegesDoctor-Patient PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 1005.
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§ 24.49 Information Required to Be Reported or Recorded and Open to Public Inspection

There is no physician-patient privilege regarding information that the physician or the patient is required to report to a
public employee, or concerning information required to be recorded in a public office, if the report or record is open to
public inspection.n1

A physician's communicable disease reports, which are required for a patient who is a food handler, are not protected by
the physician-patient privilege.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawGovernmental InformationFreedom of InformationDisclosure RequirementsPublic
InspectionEvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeElementsEvidencePrivilegesDoctor-Patient PrivilegeScopePublic Health & Welfare
LawHealthcareCommunicable Diseases

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 1006.

(n2)Footnote 2. 58 Ops. Cal. Atty. Gen. 904 (1975) ; see Physician-Patient Privilege as Applied to Physician's
Testimony Concerning Wound Required To Be Reported to Public Authority, 85 A.L.R.3d 1196 (1978) .
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§ 24.50 Proceeding by Public Entity to Terminate Right, License, or Privilege

There is no physician-patient privilege in a proceeding brought by a public entity to determine whether a right, license,
or privilege (including the right or privilege to be employed by the public entity or to hold a public office) should be
revoked, suspended, terminated, limited, or conditioned.n1

Case law has addressed the applicability of Evidence Code Section 1007 to investigative proceedings of Medical Board
of California (formerly called the the Board of Medical Quality Assurance). In Board of Medical Quality Assurance v.
Hazel Hawkins Memorial Hospital, n2 the court held that because testimony can be compelled in an investigation of a
physician by the board, it is a proceeding under Evidence Code Section 1007, and therefore the exception to the
physician-patient privilege is applicable to the investigation.n3 The court found that a hospital could not claim the
privilege on behalf of patients whose medical records were subpoenaed by the board, which was investigating the
patients' physician whose privileges had been revoked by the hospital, because the demand for discovery was specific,
limited, and in the same language the hospital had used in its report, which had triggered the investigation.n4 Patient
privacy was not infringed because neither disclosure of the patients' identities nor identifying medical information was
requested; the board merely sought the unnamed charts of four of the physician's patients.n5

In an earlier case, the court found that constitutional privacy requirements precluded the former Board of Medical
Quality Assurance from obtaining discovery of the hospital and medical records of five named patients of a physician
whose license the board was investigating.n6 The court held that governmental intervention in private records must be
justified by a compelling state interest, and before invading patients' medical records the board must show either waiver
or good cause.n7 In this case the board not only failed to make the good-cause showing necessary to determine if there
was a compelling state interest, but also failed to make a showing that the patients' constitutional privacy rights would
not be infringed by disclosure.n8

The exclusionary rule used in criminal cases does not apply to administrative investigations by the Medical Board of
California.n9 For example, physicians who were former partners of a physician under investigation by the board
released the medical records of the physician's patients to the board, without the patients' consent or the board's issuance
of a subpoena. The patients subsequently waived their physician-patient privileges and their rights to privacy.n10 The
physician claimed that regardless of the waiver, the voluntary disclosure of the records by his former partners without
legal process or patient consent violated each patient's right of privacy, and that the illegality of the seizure could not be
cured by the subsequent waiver or consent of the patients. The court disagreed, stating that once the patients consented
to the introduction of their records the physician was not entitled to assert their rights under the exclusionary rule.n11
Finding insufficient grounds for extending the exclusionary rule from criminal cases to an administrative investigation
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by the board, the court held the records admissible in the disciplinary hearing.n12

For a discussion of discovery of the records and proceedings of medical and mental health committees, see Chapter 31.
For a discussion of the right to privacy within the context of discovery, see Chapter 30.

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawAgency AdjudicationPrehearing ActivityAdministrative LawAgency InvestigationsGeneral
OverviewConstitutional LawSubstantive Due ProcessPrivacyGeneral OverviewConstitutional LawSubstantive Due
ProcessPrivacyPersonal InformationEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesDoctor-Patient PrivilegeExceptionsEvidencePrivilegesDoctor-Patient
PrivilegeScopeEvidencePrivilegesDoctor-Patient PrivilegeWaiverGovernmentsState & Territorial
GovernmentsEmployees & OfficialsHealthcare LawBusiness Administration & OrganizationLicensesGeneral
OverviewHealthcare LawBusiness Administration & OrganizationLicensesRevocation & SuspensionHealthcare
LawBusiness Administration & OrganizationPatient ConfidentialityGeneral OverviewHealthcare LawBusiness
Administration & OrganizationPeer ReviewGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 1007.

(n2)Footnote 2. Board of Medical Quality Assurance v. Hazel Hawkins Memorial Hospital (1982) 135 Cal. App.
3d 561, 185 Cal. Rptr. 405 .

(n3)Footnote 3. Board of Medical Quality Assurance v. Hazel Hawkins Memorial Hospital (1982) 135 Cal. App.
3d 561, 566, 185 Cal. Rptr. 405 .

(n4)Footnote 4. Board of Medical Quality Assurance v. Hazel Hawkins Memorial Hospital (1982) 135 Cal. App.
3d 561, 565-566, 185 Cal. Rptr. 405 .

(n5)Footnote 5. Board of Medical Quality Assurance v. Hazel Hawkins Memorial Hospital (1982) 135 Cal. App.
3d 561, 565, 185 Cal. Rptr. 405 .

(n6)Footnote 6. Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 679-682, 156
Cal. Rptr. 55 .

(n7)Footnote 7. Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 680-681, 156
Cal. Rptr. 55 .

(n8)Footnote 8. Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 681, 156 Cal.
Rptr. 55 .

(n9)Footnote 9. Pating v. Board of Medical Quality Assurance (1982) 130 Cal. App. 3d 608, 624, 182 Cal. Rptr.
20 .

(n10)Footnote 10. Pating v. Board of Medical Quality Assurance (1982) 130 Cal. App. 3d 608, 611-615, 182 Cal.
Rptr. 20 .

(n11)Footnote 11. Pating v. Board of Medical Quality Assurance (1982) 130 Cal. App. 3d 608, 621, 182 Cal.
Rptr. 20 .

(n12)Footnote 12. Pating v. Board of Medical Quality Assurance (1982) 130 Cal. App. 3d 608, 621, 624-625, 182
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Cal. Rptr. 20 .
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§ 24.51 Report Regarding Abusive Conduct

The physician-patient privilege does not apply in any court proceeding or administrative hearing to information
regarding suspected cases of abuse of the elderly or dependent adults when that information is required to be reported
pursuant to Welfare and Institutions Code Section 15600 et seq.n1

Similarly, health practitioners are among those required to report known or suspected instances of child abuse or neglect
pursuant to the Child Abuse and Neglect Reporting Act.n2 Neither criminal nor civil liability attaches to any health
practitioner filing the required report.n3

Likewise, health practitioners are among those required to make a report of (1) any patient suffering from any wound or
other injury inflicted by his or her own act or inflicted by another when the injury is by means of a knife, firearm, or
other deadly weapon, or (2) any patient suffering from any wound or other physical injury that is the result of assaultive
or abusive conduct.n4 In any court proceeding or administrative hearing, the physician-patient privilege does not apply
to the information required to be reported.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureCriminal OffensesCrimes Against PersonsDomestic OffensesChildrenReporting
RequirementsEvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeElementsEvidencePrivilegesDoctor-Patient PrivilegeExceptionsFamily LawFamily Protection &
WelfareChildrenAbuse, Endangerment & NeglectFamily LawFamily Protection & WelfareDependent & Disabled
AdultsAbuse, Endangerment & NeglectFamily LawFamily Protection & WelfareElderly PersonsAbuse, Endangerment
& Neglect

FOOTNOTES:
(n1)Footnote 1. Welf. & Inst. Code § 15637.

(n2)Footnote 2. Penal Code § 11164 et seq.

(n3)Footnote 3. Penal Code § 11172(a).

(n4)Footnote 4. Pen. Code § 11160(a).
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(n5)Footnote 5. Pen. Code § 11163.2.
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§ 24.52 Limited Exception for Coroner's Inquest

When warranted by the circumstances, a limited exception to the physician-patient privilege may exist during an inquest
by the coroner.n1 When the coroner seeks a confidential communication of a deceased person that is privileged under
the physician-patient privilege, by means of a subpoena or subpoena duces tecum, for the purpose of inquiry into and
determination of the circumstances, manner, and cause of death as set forth in Government Code Section 27491,n2 or
for the sole purpose of being introduced as evidence at a coroner's inquest proceeding, the coroner must provide notice
to the decedent's personal representative appointed by the court, if any.n3 This notice must be served personally or at
the representative's last known address not less than 15 days prior to the date the records are to be delivered to the
court.n4 The notice must inform the personal representative that he or she may present to the court written objection to
any disclosure on or before the date specified for delivery.n5

The custodian must deliver the records to the presiding judge of the superior court in a confidential manner. The judge
must examine the records in camera, and, if there is good cause, must direct the custodian to disclose to the coroner
those portions of the records that are relevant to the coroner's inquiry or inquest.n6 A communication made available to
the coroner under these circumstances is confidential, and may not be distributed or made available to any other person,
agency, firm, or corporation, except when introduced into evidence at a coroner's inquest proceeding.n7 Additionally,
such communication is not admissible as former testimony, unless otherwise admissible by law.n8

After the investigation or inquest has terminated, the court must order the records produced to the coroner containing
the confidential information to be sealed as necessary to protect the confidentiality of the decedent's medical or mental
health information.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePretrial MattersSubpoenasCriminal Law & ProcedureDiscovery & InspectionSubpoenasGeneral
OverviewEstate, Gift & Trust LawProbatePersonal RepresentativesGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeExceptionsEvidencePrivilegesDoctor-Patient
PrivilegeScopeEvidenceProcedural ConsiderationsObjections & Offers of ProofObjectionsEvidenceProcedural
ConsiderationsPreliminary QuestionsAdmissibility of EvidenceExistence of PrivilegesHealthcare LawBusiness
Administration & OrganizationPatient ConfidentialityGeneral OverviewHealthcare LawTreatmentHuman
RemainsDuties of Coroners & Medical Examiners
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FOOTNOTES:
(n1)Footnote 1. See Gov. Code § 27491.8.

(n2)Footnote 2. Death requiring coroner's inquest.

(n3)Footnote 3. Gov. Code § 27491.8(a).

(n4)Footnote 4. Gov. Code § 27491.8(a).

(n5)Footnote 5. Gov. Code § 27491.8(a).

(n6)Footnote 6. Gov. Code § 27491.8(a).

(n7)Footnote 7. Gov. Code § 27491.8(b).

(n8)Footnote 8. Gov. Code § 27491.8(c). See Evid. Code § 1290 et seq. regarding former testimony.

(n9)Footnote 9. Gov. Code § 27491.8(d).
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§ 25.syn Synopsis to Chapter 25: Psychotherapist-Patient Privilege

§ 25.01 Basic Rule of Privilege

§ 25.02 Purpose of Privilege

§§ 25.03-25.09 Reserved

§ 25.10 Comparison With Physician-Patient Privilege

[1] Generally

[2] Applicability to Criminal Proceedings

[3] Applicability to Commitment or Guardianship Proceedings

[4] Applicability in Civil Actions Arising Out of Patient's Conduct and in Administrative Proceedings

[5] Applicability to Patient Under Sixteen Years Who Is Victim of Crime

§ 25.11 Construction of Privilege

[1] Existence of Privilege

[2] Exercise of Privilege

§ 25.12 Constitutional Privacy Interests of Patient Balanced Against State Interests

§ 25.13 ''Psychotherapist''

[1] Psychiatrist

[2] Licensed Psychologist

[3] Licensed Clinical Social Worker
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[4] School Psychologist

[5] Licensed Marriage, Family, and Child Counselor

[5A] Registered Assistants Under Supervision of Licensee

[5B] Others

[6] Educational Psychologist

[7] Psychological or Licensed Social Workers Corporation

[8] Professional Person Treating Minor

[9] Persons Not Included in Definition of Psychotherapist

§ 25.14 ''Patient''

§ 25.15 ''Confidential Communication''

[1] Information Transmitted in Confidence Between Patient, Psychotherapist, and Necessary Third Parties

[a] Scope of Communication

[b] ''Made in Confidence''

[i] Presumption of Confidentiality

[ii] Broader Than Confidentiality

[c] Necessary Third Parties

[i] Persons Not Included in Definition of Psychotherapist

[ii] Communication Between Parent and Child

[iii] In Juvenile Dependency and Child Custody Cases

[iv] Members of Therapy Group

[d] Dominant Purpose

[2] Confidentiality of Patient's Identity

[a] When Communication Is Privileged

[b] When Communication Is Not Privileged

§§ 25.16-25.19 Reserved

§ 25.20 ''Holder of the Privilege''

Page 188
1-25 California Deposition and Discovery Practice 25.syn



[1] Patient Holds Privilege if No Guardian or Conservator

[2] Guardian or Conservator of Patient

[3] Personal Representative of Deceased Patient

§ 25.21 When Psychotherapist Required to Claim Privilege on Behalf of Patient

§ 25.22 Burden of Proving Asserted Privilege

[1] Burden on Party Asserting Claim to Show Existence of Privilege

[a] Generally

[b] Burden on Patient to Show Communication Not Directly Related to Issue Tendered to Court

[c] Dependency Proceedings

[2] Burden on Opposing Party to Show Lack of Confidentiality

§ 25.23 Disclosure of Information to Establish Claim of Privilege

§§ 25.24-25.29 Reserved

§ 25.30 Waiver by Disclosure

[1] Generally

[2] Disclosure of Significant Part of Communication

[3] Disclosure of Existence or Purpose of Psychotherapist-Patient Relationship Is Not Waiver

[4] Exchange of Patient's Records Among Doctors Is Not Waiver

[5] Signing of General Medical Consent Form Is Not Waiver

§§ 25.31-25.39 Reserved

§ 25.40 Patient's Condition Put in Issue

[1] Patient-Litigant

[a] Generally

[b] Marital Dissolution Proceedings

[c] Criminal Defendants

[d] Limitations on Scope of Exception
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[i] Exception Narrowly Interpreted

[ii] Clear Connection Between Medical Condition in Issue and Psychotherapeutic Treatment

[2] Party Claiming Through or Under Patient

[3] Party Claiming as Beneficiary of Patient

[4] Plaintiff in Action for Injury to Child

[5] Plaintiff in Wrongful Death Action

§ 25.41 Court-Appointed Psychotherapist

[1] Generally

[2] Exception Not Applicable in Criminal Proceeding

§ 25.42 Therapy Services Aiding Commission of Tort or Crime

§ 25.43 Parties Claiming Through Deceased Patient

§ 25.44 Communication Relevant to Breach of Duty Arising out of Psychotherapist-Patient Relationship

§ 25.45 Communication Relevant to Deceased Patient's Intent as to Writing Affecting Property Interest

§ 25.46 Communication Relevant to Validity of Deceased Patient's Writing Affecting Property Interest

§ 25.47 Proceeding in Criminal Action to Determine Sanity

§ 25.48 Patient Dangerous to Self or Others

[1] Generally

[a] Scope of Exception

[b] Reasonable Cause for Belief

[2] Retrospective Application of Exception

§ 25.49 Proceeding to Establish Patient's Competence

§ 25.50 Information Required to Be Reported or Recorded and Open to Public Inspection

§ 25.51 Patient Under Sixteen Years Who Is Victim of Crime

§ 25.52 Report Regarding Abuse of Elderly and Dependent Adults

§ 25.53 Report Regarding Abusive Conduct

§ 25.54 Limited Exception Based on Patient's Right to Be Free From Harm While in State Custody

§ 25.55 Limited Exception for Coroner's Inquest
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Scope

SCOPE

This chapter discusses the psychotherapist-patient privilege as set forth in Cal. Evide. Code §§ 1010-1027. Part A
discusses the basic rule and purpose of the privilege, Part B discusses the scope of the privilege, Part C discusses
assertion of the privilege, Part D discusses waiver of the privilege, and Part E discusses the statutory exceptions to the
privilege.

For a discussion of Cal. Evid. Code §§ 900-920, the general statutory provisions applicable to all evidentiary privileges,
see Chapter 21. Even when the Evidence Code psychotherapist-patient privilege may not be applicable, the
constitutional right of privacy may apply to limit the scope of discovery. For discussion of the right to privacy under
Article I, Section 1 of the California Constitution, see Chapter 30. For a discussion of the availability of review from a
discovery order, see Chapter 9. For discussion of motions to compel discovery after the assertion of a privilege, see the
chapter discussing the particular discovery method used from among Chapters 51-63. For discussion of the
discoverability of a plaintiff's sexual history in an action for sexual contact against a psychotherapist, see Chapter 20.
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§ 25.01 Basic Rule of Privilege

Subject to Cal. Evid. Code § 912 (waiver of the privilege by disclosure) and except as otherwise provided in Cal. Evid.
Code §§ 1010-1027 (psychotherapist-patient privilege), a patient, whether or not a party, has a privilege to refuse to
disclose, and to prevent another from disclosing, a confidential communication between the patient and a
psychotherapist if the privilege is claimed by one of the following:n1

1. The holder of the privilege;n2

2. A person who is authorized to claim the privilege by the holder of the privilege;n3 or

3. The person who was the psychotherapist at the time of the confidential communication. However, this
person may not claim the privilege if there is no holder of the privilege in existence or if he or she is
otherwise instructed by a person authorized to permit disclosure.n4 A ''person who was the
psychotherapist'' appears to include partnerships, limited liability companies, corporations, associations,
and other groups and entities.n5 For further discussion of non-natural persons capable of claiming the
privilege, see § 25.13[7].

The psychotherapist-patient privilege is a privilege of the patient, not of the psychotherapist.n6 The psychotherapist has
no privilege to assert on his or her own behalf to avoid disclosure, but may assert the psychotherapist-patient privilege
only on behalf of his or her patient under the circumstances set forth in Cal. Evid. Code § 1015 (conditions under which
psychotherapist must claim privilege).n7 For a discussion of when a psychotherapist is required to claim the privilege
on behalf of a patient, see § 25.21.

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeEvidencePrivilegesPsychotherapist-Patient
PrivilegeWaiverHealthcare LawBusiness Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1014.

(n2)Footnote 2. Cal. Evid. Code § 1014(a).
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(n3)Footnote 3. Cal. Evid. Code § 1014(b).

(n4)Footnote 4. Cal. Evid. Code § 1014(c)

(n5)Footnote 5. See Evid. Code § 1014(c).

(n6)Footnote 6. In re Lifschutz (1970) 2 Cal. 3d 415, 429 n.11, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n7)Footnote 7. In re Lifschutz (1970) 2 Cal. 3d 415, 429, 85 Cal. Rptr. 829, 467 P.2d 557 .
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§ 25.02 Purpose of Privilege

The purpose of the psychotherapist-patient privilege is not to grant the patient power to bar evidence for its own sake,
but to bar evidence in order to protect his or her right to privacy and promote the psychotherapeutic relationship.n1 The
privilege serves the public policy of encouraging people to confide in their therapists--just as other privileges protecting
confidential information serve the public policy of encouraging people to confide in their attorneys, clergy, and
physicians--all information that might lead to professional action for their benefit.n2 That purpose has a particular
importance in cases involving the psychotherapist-patient privilege, given the justifiable expectations of confidentiality
that most individuals seeking psychotherapeutic treatment harbor, and the fact that, as a necessary condition of
treatment, the patient confides more completely in the psychotherapist than in anyone else in the world.n3

The privilege is founded on the belief that certain forms of antisocial behavior may be prevented by encouraging those
in need of treatment for emotional problems to secure the services of a psychotherapist. The patient's innermost
thoughts may be so frightening, embarrassing, shameful, or morbid that the patient will choose to remain sick, rather
than to reveal those thoughts. The possibility that the psychotherapist could be compelled to reveal those
communications can further deter persons from seeking needed treatment and destroy treatment in progress.n4 Judicial
deference to the privilege also promotes societal weal. Effective treatment reduces the costs of antisocial behavior
attributable to mental illness.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesClergy CommunicationsGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewHealthcare LawBusiness
Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Menendez v. Superior Court (1992) 3 Cal. 4th 435, 448, 11 Cal. Rptr. 2d 92, 834 P.2d 786 .

(n2)Footnote 2. Grey v. Superior Court (1976) 62 Cal. App. 3d 698, 703, 133 Cal. Rptr. 318 .

(n3)Footnote 3. Grey v. Superior Court (1976) 62 Cal. App. 3d 698, 703, 133 Cal. Rptr. 318 . See also Jaffee v.
Redmond (1996) 518 U.S. 1, 16-17, 116 S. Ct. 1923, 135 L. Ed. 2d 337 (recognizing important purposes served by this
privilege in holding that confidential communications between licensed psychotherapist, including licensed social
worker, and patients in course of diagnosis or treatment are protected from compelled disclosure under Fed. R. Evid.
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501).

(n4)Footnote 4. Scull v. Superior Court (1988) 206 Cal. App. 3d 784, 788, 254 Cal. Rptr. 24 .

(n5)Footnote 5. Scull v. Superior Court (1988) 206 Cal. App. 3d 784, 788-789, 254 Cal. Rptr. 24 .
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Reserved
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§ 25.10 Comparison With Physician-Patient Privilege

[1] Generally

The psychotherapist-patient privilege generally follows the physician-patient privilege set forth under Cal. Evid. Code §
990 et seq.n1 The Law Revision Commission and Assembly and Senate Committee on Judiciary Comments to these
statutes should therefore be relevant to the legislative intent behind the psychotherapist-patient privilege. However, the
psychotherapist-patient privilege is much broader than the physician-patient privilege, because psychotherapy depends
on the fullest revelation of the most intimate and embarrassing details of a patient's life.n2 Research on mental or
emotional problems likewise requires a subject to disclose personal details.n3 Without assurance that these details will
be held in the utmost confidence, a psychotherapy patient or research subject will be reluctant to make the full
disclosure on which diagnosis and treatment or complete and accurate research depends.n4 Thus, the differences set
forth in [2]-[5], below, should be noted. For full discussion of the physician-patient privilege, see Chapter 24.

[2] Applicability to Criminal Proceedings

The physician-patient privilege does not apply to any criminal proceedings.n5 By contrast, there are only limited
exceptions to the psychotherapist-patient privilege in criminal proceedings.n6

[3] Applicability to Commitment or Guardianship Proceedings

There is an exception to the physician-patient privilege for commitment or guardianship proceedings for the patient.n7
The corresponding exception to the psychotherapist-patient privilege is considerably narrower, and applies only when
the psychotherapist has reasonable cause to believe that the patient is dangerous and that disclosure is necessary to
prevent the threatened danger.n8

[4] Applicability in Civil Actions Arising Out of Patient's Conduct and in Administrative Proceedings

The physician-patient privilege does not apply in civil actions for damages arising out of the patient's conduct.n9 Nor
does it apply in certain administrative proceedings.n10 No similar exceptions are provided in the
psychotherapist-patient privilege.

For example, if the state Board of Psychology initiates a disciplinary action against a licensed clinical psychologist
based on an individual's complaint, the psychologist may attempt to subpoena the individual's records from his or her
past and present physicians and psychotherapists. The individual is entitled to notice of the pendency and nature of the
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administrative proceedings and of the subpoenas so that he or she has a fair opportunity to object to disclosure of his or
her records by seeking a protective order or instituting other legal proceedings to limit discovery. The administrative
litigant's right to discover relevant facts must be balanced against the third party's privacy rights. The adminstrative law
judge must consider the purpose of the information that is sought, the effect of disclosure on the parties and the hearing,
the nature of the objections urged by the party resisting disclosure, and the ability to make an order granting partial
disclosure, disclosure in another form, or disclosure only in the event the party seeking the information undertakes
certain specified burdens justified under the circumstances.n11

[5] Applicability to Patient Under Sixteen Years Who Is Victim of Crime

The psychotherapist-patient privilege is narrower than the physician-patient privilege in that it does not apply if the
patient is under 16 years of age and the psychotherapist has reasonable cause to believe that the patient has been the
victim of a crime and that disclosure is in the patient's best interest.n12 There is no similar exception to the
physician-patient privilege.

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesDoctor-Patient
PrivilegeExceptionsEvidencePrivilegesDoctor-Patient PrivilegeScopeEvidencePrivilegesPsychotherapist-Patient
PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. See Senate Judiciary Comm. Comment to Cal. Evid. Code § 1014.

(n2)Footnote 2. See Senate Judiciary Comm. Comment to Cal. Evid. Code § 1014.

(n3)Footnote 3. See Senate Judiciary Comm. Comment to Cal. Evid. Code § 1014.

(n4)Footnote 4. See Senate Judiciary Comm. Comment to Cal. Evid. Code § 1014.

(n5)Footnote 5. Cal. Evid. Code § 998.

(n6)Footnote 6. See Cal. Evid. Code §§ 1016, 1023, discussed in §§ 25.40 and 25.47, respectively. See also
Lovett v. Superior Court (1988) 203 Cal. App. 3d 521, 527-528, 250 Cal. Rptr. 25 (privilege must yield to criminal
defendant's right to confrontation and cross-examination).

(n7)Footnote 7. See Cal. Evid. Code § 1004.

(n8)Footnote 8. Cal. Evid. Code § 1024; see discussion in § 25.48.

(n9)Footnote 9. Cal. Evid. Code § 999.

(n10)Footnote 10. Cal. Evid. Code § 1007.

(n11)Footnote 11. Sehlmeyer v. Department of General Services (1993) 17 Cal. App. 4th 1072, 1079-1081, 1081
n.9, 21 Cal. Rptr. 2d 840 (but court declined to express opinion about whether person who complains to licensing
agency thereby waives any privilege).

(n12)Footnote 12. Cal. Evid. Code § 1027; see discussion in § 25.51.
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§ 25.11 Construction of Privilege

[1] Existence of Privilege

The party claiming the psychotherapist-patient privilege has the burden of proving the preliminary facts to show that the
privilege exists.n1 As an obstruction to discovery, the existence of the privilege is strictly construed.n2

However, once the requisite psychotherapist-patient relationship has been established, it is liberally construed in favor
of the patient.n3 This is in keeping with the basic policy behind the privilege, which is to promote the relationship by
safeguarding the confidential disclosures of the patient.n4

[2] Exercise of Privilege

Because of the basic privacy interests involved, the psychotherapist-patient privilege is to be liberally construed in favor
of the patient.n5

In accordance with this rule of liberal construction, the privilege has been held to include all relevant communications,
to psychotherapists and to psychiatric personnel, from intimate family members of the patient.n6 This construction
encourages the fullest disclosure by the patient's intimate family, and prevents erosion of the privilege that is
inconsistent with the purposes of Cal. Evid. Code § 1014.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeScopeEvidenceProcedural ConsiderationsBurdens of ProofGeneral OverviewEvidenceProcedural
ConsiderationsPreliminary QuestionsAdmissibility of EvidenceExistence of PrivilegesHealthcare LawBusiness
Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. People v. Cabral (1993) 12 Cal. App. 4th 820, 827, 15 Cal. Rptr. 2d 866 .

(n2)Footnote 2. People v. Cabral (1993) 12 Cal. App. 4th 820, 827, 15 Cal. Rptr. 2d 866 .

(n3)Footnote 3. See [2], below.
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(n4)Footnote 4. People v. Cabral (1993) 12 Cal. App. 4th 820, 827, 15 Cal. Rptr. 2d 866 (citing reasoning from a
case interpreting the attorney-client privilege, and finding that reasoning applicable to psychotherapist-patient
privilege).

(n5)Footnote 5. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 337, 107 Cal. Rptr. 309, 508 P.2d 309 ; In re
Lifschutz (1970) 2 Cal. 3d 415, 437, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n6)Footnote 6. Grosslight v. Superior Court (1977) 72 Cal. App. 3d 502, 508-509, 140 Cal. Rptr. 278 (refusing
to limit privilege to patient's personal communications when patient's parents' communication was necessary for
treatment of patient).

(n7)Footnote 7. Grosslight v. Superior Court (1977) 72 Cal. App. 3d 502, 508, 140 Cal. Rptr. 278 .
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§ 25.12 Constitutional Privacy Interests of Patient Balanced Against State Interests

Most individuals seeking psychotherapeutic treatment harbor justifiable expectations of confidentiality.n1 A patient's
interest in keeping confidential revelations from public view has deeper roots than the California statute and draws
sustenance from our federal constitutional heritage.n2 Thus, the confidentiality of the psychotherapeutic sessions falls
within the zone of privacy created by various guarantees of theBill of Rights.n3

However, even though a patient's interest in the confidentiality protected by the privilege rests partly on constitutional
underpinnings, the constitution does not prohibit all state interference with this confidentiality.n4 For example, the
patient-litigant exception to the privilege provided in Cal. Evid. Code § 1016 was carefully tailored by the Legislature to
serve the historically important state interest of facilitating the ascertainment of truth in connection with legal
proceedings.n5 When this interest in disclosure clashes with the privilege, the court is required to carefully balance the
need for disclosure against the right of privacy. When the balance swings in favor of disclosure, the court is required to
limit the scope of discovery to the extent necessary for a fair resolution of the lawsuit.n6

Similarly, in one case the court balanced patients' interests in the privacy of their medical records against the state's
interest in obtaining evidence of Medi-Cal fraud, and found that the State Medi-Cal Fraud Unit could search the patient
records of a psychiatrist suspected of Medi-Cal fraud.n7

The issue of state interference in a non-party patient's confidentiality interest may arise in a criminal proceeding based
on the defendant's Sixth Amendment right of confrontation and cross-examination. The California State Supreme Court
has declined to extend this right to authorize pretrial disclosure of privileged information.n8 Thus, a defendant was
unable to obtain pretrial access to the records of the psychotherapists who treated the young girl whom he had allegedly
sexually abused. The Court explained that when a defendant proposes to impeach a critical prosecution witness with
questions that call for privileged information, the trial court may be called upon to balance the defendant's need for
cross-examination and the state policies the privilege is intended to serve. Before trial, the court typically will not have
sufficient information to conduct this inquiry; if pretrial disclosure is permitted, a serious risk arises that privileged
material will be disclosed unnecessarily.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsGeneral OverviewConstitutional LawBill of RightsFundamental RightsCriminal
ProcessRight to ConfrontationConstitutional LawSubstantive Due ProcessPrivacyPersonal InformationCriminal Law &
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ProcedureTrialsDefendant's RightsRight to ConfrontationCriminal Law & ProcedureTrialsExamination of
WitnessesCross-ExaminationEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeHealthcare LawBusiness Administration
& OrganizationPatient ConfidentialityGeneral OverviewPublic Health & Welfare LawWelfare Fraud

FOOTNOTES:
(n1)Footnote 1. See In re Lifschutz (1970) 2 Cal. 3d 415, 431, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n2)Footnote 2. In re Lifschutz (1970) 2 Cal. 3d 415, 431, 85 Cal. Rptr. 829, 467 P.2d 557 ; Scull v. Superior
Court (1988) 206 Cal. App. 3d 784, 790, 254 Cal. Rptr. 24 .

(n3)Footnote 3. In re Lifschutz (1970) 2 Cal. 3d 415, 431-432, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n4)Footnote 4. In re Lifschutz (1970) 2 Cal. 3d 415, 432, 85 Cal. Rptr. 829, 467 P.2d 557 ; see also Caesar v.
Mountanos (9th Cir. 1976) 542 F.2d 1064, 1067-1068 , cert. denied, 430 U.S. 954 (1977) (constitutional right of
privacy does not provide absolute protection for communications between patients and their psychotherapists).

(n5)Footnote 5. In re Lifschutz (1970) 2 Cal. 3d 415, 432, 85 Cal. Rptr. 829, 467 P.2d 557 . For discussion of
Cal. Evid. Code § 1016, see § 25.40.

(n6)Footnote 6. Scull v. Superior Court (1988) 206 Cal. App. 3d 784, 790-791, 254 Cal. Rptr. 24 .

(n7)Footnote 7. McKirdy v. Superior Court (1982) 138 Cal. App. 3d 12, 19, 22-23, 188 Cal. Rptr. 143 ; see also
Reynaud v. Superior Court (1982) 138 Cal. App. 3d 1, 11, 187 Cal. Rptr. 660 (Medi-Cal patient deemed to know that
for limited purpose of obtaining public payment for treatment certain narrowly circumscribed information about that
patient must be communicated to the state and remain subject to state audit).

(n8)Footnote 8. People v. Hammon (1997) 15 Cal. 4th 1117, 1128, 65 Cal. Rptr. 2d 1, 7, 938 P.2d 986
(distinguishing pretrial disclosure from disclosure at trial).

(n9)Footnote 9. People v. Hammon (1997) 15 Cal. 4th 1117, 1127-1128, 65 Cal. Rptr. 2d 1, 938 P.2d 986 ; see
also Nielsen v. Superior Court (1997) 55 Cal. App. 4th 1150, 1155-1156, 64 Cal. Rptr. 2d 566 (defendant was not
entitled to psychiatric records of codefendant).
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§ 25.13 ''Psychotherapist''

[1] Psychiatrist

As used in Cal. Evid. Code § 1010 et seq., ''psychotherapist'' includes a person who is, or is reasonably believed by the
patient to be, authorized to practice medicine in any state or nation who devotes, or is reasonably believed by the patient
to devote, a substantial portion of his or her time to the practice of psychiatry.n1 For a discussion of licensing
requirements for psychiatrists under the Medical Practice Act (Cal. Bus. & Prof. Code § 2000 et seq.), see California
Forms of Pleading and Practice, Physicians and Other Medical Personnel, Part II (Matthew Bender).

[2] Licensed Psychologist

As used in Cal. Evid. Code § 1010 et seq., ''psychotherapist'' includes a person who is, or is reasonably believed by the
patient to be, licensed as a psychologist under the Psychology Licensing Law (Cal. Bus. & Prof. Code § 2900 et
seq.).n2

[3] Licensed Clinical Social Worker

As used in Cal. Evid. Code § 1010 et seq., ''psychotherapist'' includes a person who is, or is reasonably believed by the
patient to be, licensed as a clinical social worker under Cal. Bus. & Prof. Code §§ 9040-9058, when he or she is
engaged in applied psychotherapy of a nonmedical nature.n3

[4] School Psychologist

As used in Cal. Evid. Code § 1010 et seq., ''psychotherapist'' includes a person who is, or is reasonably believed by the
patient to be, serving as a school psychologist and holds a credential issued by the state authorizing that service.n4

[5] Licensed Marriage, Family, and Child Counselor

As used in Cal. Evid. Code § 1010 et seq., ''psychotherapist'' includes a person who is, or is reasonably believed by the
patient to be, licensed as a marriage and family therapist under Cal. Bus. & Prof. Code § 4980 et seq.n5

[5A] Registered Assistants Under Supervision of Licensee

As used in Cal. Evid. Code § 1010 et seq., ''psychotherapist'' includes a person who is, or is reasonably believed by the
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patient to be, registered as a psychological assistant who is under the supervision of a licensed psychologist or board
certified psychiatrist as required by Cal. Bus. & Prof. Code § 2913.n6 A person registered as a marriage and family
therapist intern who is under the supervision of a licensed marriage and family therapist, a licensed clinical social
worker, a licensed psychologist, or a licensed physician certified in psychiatry, as specified in Cal. Bus. & Prof. Code §
4980.44, is also within that definition.n7

''Psychotherapist'' also includes a person who is, or is reasonably believed by the patient to be, registered as an associate
clinical social worker who is under the supervision of a licensed clinical social worker, a licensed psychologist, or a
board certified psychiatrist as required by Cal. Bus. & Prof. Code § 4996.20 or § 4996.21.n8

[5B] Others

As used in Cal. Evid. Code § 1010 et seq., ''psychotherapist'' also includes a person who is, or is reasonably believed by
the patient to be:

1. A person exempt from the Psychology Licensing Law under Cal. Bus. & Prof. Code § 2909 who is
under the supervision of a licensed psychologist or board certified psychiatrist;n9

2. A psychological intern, as defined in Cal. Bus. & Prof. Code § 2911, who is under the supervision of a
licensed psychologist or board certified psychiatrist;n10

3. A trainee, as defined in Cal. Bus. & Prof. Code § 4980.03(c), who is fulfilling his or her supervised
practicum required by Cal. Bus. & Prof. Code § 4980.40(b), and is supervised by a licensed
psychologist, board certified psychiatrist, a licensed clinical social worker, or a licensed marriage and
family therapist;n11

4. A person licensed as a registered nurse under Cal. Bus. & Prof. Code § 2700 et seq.n12 who possesses
a master's degree in psychiatric-mental-health nursing and is listed as a psychiatric-mental-health nurse
by the Board of Registered Nursing;n13

5. An advanced practice registered nurse who is certified as a clinical nurse specialist under Cal. Bus. &
Prof. Code § 2838 and who participates in expert clinical practice in the speciality of
psychiatric-mental-health nursing;n14

6. A person rendering mental health treatment or counseling services as authorized by Cal. Fam. Code §
6924.n15

[6] Educational Psychologist

A communication between a patient and an educational psychologist licensed under Cal. Bus. & Prof. Code § 4989.10
et seq. is privileged to the same extent, and subject to the same limitations, as a communication between a patient and a
licensed clinical social worker, a school psychologist, and a licensed marriage and family therapist, as those
psychotherapists are defined in Cal. Evid. Code § 1010(c)-(e).n16

[7] Psychological or Licensed Social Workers Corporation

The relationship of a psychotherapist and patient exists between a psychological corporation as defined in Cal. Bus. &
Prof. Code § 2995 et seq., a marriage and family therapy corporation as defined in Cal. Bus. & Prof. Code § 4987.5 et
seq., or a licensed clinical social workers corporation as defined in Cal. Bus. & Prof. Code § 4998 et seq., and the
patient to whom it renders professional services, as well as between the patients and psychotherapists employed by the
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corporation to render services to the patients.n17

[8] Professional Person Treating Minor

Notwithstanding any other provision of law, when a minor has requested and received mental health treatment or
counseling pursuant to Cal. Fam. Code § 6920 et seq., the professional person rendering the mental health treatment or
counseling has the psychotherapist-patient privilege.n18 In general, Cal. Fam. Code § 6920 et seq. provides that a
minor who is at least 12 years old may consent to receive specified mental health treatment or counseling, without the
consent of a parent or guardian, when he or she has been determined to present a danger to himself or herself or others
without treatment, or has been the alleged victim of incest or child abuse.n19

[9] Persons Not Included in Definition of Psychotherapist

The psychotherapist-patient privilege has been applied to communications between a patient and an unlicensed clinical
social worker who was not a ''psychotherapist'' within the meaning of Cal. Evid. Code § 1010, but who was working
under the supervision of a licensed psychologist to whom the privilege applied.n20 The privilege was held to apply in
this situation pursuant to Cal. Evid. Code § 1012 (confidential communication between patient and psychotherapist
defined), because the patient's communication was made to a person reasonably necessary to transmit information to or
assist the psychotherapist in treating the patient.n21

By contrast, the privilege has been held not to apply to psychology student interns with a family court services office,
when there was no offer of proof that the interns had been working under the supervision of a licensee to whom the
privilege applied.n22

Psychiatric social workers employed by the State Department of Social Welfare, who work with mentally and
emotionally disturbed persons receiving welfare, are not entitled to assert the psychotherapist-patient privilege as a basis
for refusing to obey a Department order requiring them to furnish written information regarding the welfare recipients in
their caseloads for the purpose of preparing information for entry in the Department's computer data bank.n23

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeHealthcare LawBusiness Administration &
OrganizationLicensesGeneral OverviewHealthcare LawBusiness Administration & OrganizationPatient
ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1010(a).

(n2)Footnote 2. Cal. Evid. Code § 1010(b).

(n3)Footnote 3. Cal. Evid. Code § 1010(c).

(n4)Footnote 4. Cal. Evid. Code § 1010(d).

(n5)Footnote 5. Cal. Evid. Code § 1010(e).

(n6)Footnote 6. Cal. Evid. Code § 1010(f).

(n7)Footnote 7. Cal. Evid. Code § 1010(f).
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(n8)Footnote 8. Cal. Evid. Code § 1010(g).

(n9)Footnote 9. Cal. Evid. Code § 1010(h).

(n10)Footnote 10. Cal. Evid. Code § 1010(i).

(n11)Footnote 11. Cal. Evid. Code § 1010(j).

(n12)Footnote 12. Bus. & Prof. Code § 2700 et seq.

(n13)Footnote 13. Cal. Evid. Code § 1010(k).

(n14)Footnote 14. Cal. Evid. Code § 1010(l).

(n15)Footnote 15. Cal. Evid. Code § 1010(m).

(n16)Footnote 16. Cal. Evid. Code § 1010.5. The psychotherapists described in Cal. Evid. Code § 1010(c)-(e) are
defined in [3]-[5], above.

(n17)Footnote 17. Cal. Evid. Code § 1014.

(n18)Footnote 18. Cal. Evid. Code § 1014.5 (referring to former Cal. Civ. Code § 25.9; now see Cal. Fam. Code §
6920 et seq.).

(n19)Footnote 19. Cal. Fam. Code §§ 6920, 6924(b).

(n20)Footnote 20. Luhdorff v. Superior Court (1985) 166 Cal. App. 3d 485, 489-492, 212 Cal. Rptr. 516
(although decided before enactment of Cal. Evid. Code § 1010(g), result appears not to be affected, since unlicensed
social worker was not associate); see discussion in [5A], above.

(n21)Footnote 21. Luhdorff v. Superior Court (1985) 166 Cal. App. 3d 485, 489-490, 212 Cal. Rptr. 516 . For
further discussion of Cal. Evid. Code § 1012, see § 25.15.

(n22)Footnote 22. People v. Gomez (1982) 134 Cal. App. 3d 874, 880-881, 185 Cal. Rptr. 155 .

(n23)Footnote 23. Belmont v. State Personnel Bd. (1974) 36 Cal. App. 3d 518, 522, 111 Cal. Rptr. 607 .
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§ 25.14 ''Patient''

As used in Cal. Evid. Code § 1010 et seq., ''patient'' means a person who consults a psychotherapist or submits to an
examination by a psychotherapist for the purpose of securing a diagnosis or preventive, palliative, or curative treatment
of his or her mental or emotional condition or who submits to an examination of his or her mental or emotional
condition for the purpose of scientific research on mental or emotional problems.n1

This definition is comparable to that applicable to the physician-patient privilege,n2 but is broader in that it includes not
only persons seeking diagnosis or treatment of a mental or emotional condition, but also persons who submit to
examination for purposes of psychiatric or psychological research.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1011. In re Tabitha G. (1996) 45 Cal. App. 4th 1159, 1168, 53 Cal. Rptr. 2d 93
(mother who contacted psychotherapist to conduct bonding study between her and her child in order to obtain evidence
of existence of relationship between them in connection with termination of parental rights proceeding was not patient).

(n2)Footnote 2. See Cal. Evid. Code § 991.

(n3)Footnote 3. See Assembly Judiciary Comm. Comment to Cal. Evid. Code § 1011.
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§ 25.15 ''Confidential Communication''

[1] Information Transmitted in Confidence Between Patient, Psychotherapist, and Necessary Third Parties

[a] Scope of Communication

As used in Cal. Evid. Code § 1010 et seq., a ''confidential communication between patient and psychotherapist'' means
information, including information obtained by an examination of the patient, transmitted between a patient and his or
her psychotherapist in the course of that relationship and in confidence. The information must be transmitted by a
means that, so far as the patient is aware, discloses the information to no third persons other than those who are present
to further the patient's interest in the consultation, or those to whom disclosure is reasonably necessary for the
transmission of the information or the accomplishment of the purpose for which the psychotherapist is consulted. A
confidential communication includes a diagnosis made and the advice given by the psychotherapist in the course of the
psychotherapist-patient relationship when the foregoing requirements are met.n1

The express inclusion of diagnoses in the definition precludes a possible construction of Cal. Evid. Code § 1012 that
would leave an uncommunicated diagnosis unprotected by the privilege. Such a construction would virtually destroy the
privilege.n2

[b] ''Made in Confidence''

[i] Presumption of Confidentiality

Whenever a privilege is claimed on the ground that the matter sought to be disclosed is a communication made in
confidence in the course of various relationships subject to privileges, including a psychotherapist-patient relationship,
the communication is presumed to have been made in confidence, and the party opposing the claim of privilege has the
burden to establish that the communication was not confidential.n3 Moreover, a confidential communication between
patient and psychotherapist does not lose its privileged character for the sole reason that it is communicated by
electronic means or because persons involved in the delivery, facilitation, or storage of electronic communication may
have access to the content of the communication.n4 For further discussion of the burden of disproving confidentiality,
see § 25.22[2].

[ii] Broader Than Confidentiality

The psychotherapist-patient privilege does not require that the communication be and remain confidential to be
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protected. It encompasses a communication that was never, in fact, confidential so long as it was made in confidence.
The communication need only comprise information transmitted between a patient and a psychotherapist in the course
of their relationship and in confidence by a means which, so far as the patient is aware, discloses the information to no
outside third person. Similarly, the privilege can cover a communication that has lost its confidential status.n5

It is not necessarily true that a patient's privacy is breached and the psychotherapeutic relationship destroyed as soon as
any communication loses its confidential status in any degree. For example, if the communication is insignificant in
content or the disclosure is narrow in scope, the patient's privacy may be implicated only slightly. Additionally, the
psychotherapeutic relationship may survive even the broadest disclosure of the most substantial communication. This is
especially true when the patient whose communication is disclosed is unaware of the fact.n6

A confidential communication does not lose its confidential status solely because it is audiotaped by the
psychotherapist.n7

[c] Necessary Third Parties

[i] Persons Not Included in Definition of Psychotherapist

When a communication is disclosed to a third person with the patient's knowledge, the availability of the privilege
depends on whether or not the disclosure was reasonably necessary within the meaning of Cal. Evid. Code § 1012.
Thus, for example, one court held private communications between a patient and an unlicensed clinical social worker
were privileged because the social worker was regularly supervised by a psychotherapist falling within the definition of
Cal. Evid. Code § 1010.n8 The court reasoned that the social worker was a person to whom disclosure was reasonably
necessary under Cal. Evid. Code § 1012 to transmit information or assist the psychotherapist in treating the patient.n9

Similarly, in a grand jury investigation of allegations of child sexual assault committed by two priests, the court of
appeal found a memorandum from a member of the Archbishop's staff to the priest's psychotherapists was protected by
psychotherapist-patient privilege, because this document supplied the troubled priest's therapeutic team with
information about his personal history as an aid to diagnosis and treatment.n9.1

[ii] Communication Between Parent and Child

There is no privilege protecting a confidential communication between a parent and child from disclosure, but when a
child's communication to a parent is to further the child's interest in communication with, or is necessary for the
transmission of information to a psychotherapist, the communication is privileged under Cal. Evid. Code § 1012.n10

Communications from a psychiatric patient's parents to a psychiatric hospital regarding the patient's behavior are also
protected by the privilege.n11 Thus, in a personal injury action against a 16-year-old psychiatric patient and her parents,
plaintiffs sought to depose the custodian of records at the psychiatric hospital where the patient was treated in an effort
to prove that the parents had knowledge of their daughter's alleged propensity for violence.n12 The court acknowledged
that parents of a patient do not come within the literal definition of ''patient'' in Cal. Evid. Code § 1011.n13 However,
the communications were held to be protected because the court found they were made to further the child's interest in
communicating with the psychotherapist and to facilitate diagnosis and treatment of the child.n14

[iii] In Juvenile Dependency and Child Custody Cases

Some courts, primarily in the juvenile dependency or child custody context, have relied on Cal. Evid. Code § 1012
(defining confidential communications to exclude ''those to whom disclosure is reasonably necessary for the
transmission of the information or the accomplishment of the purpose for which the psychotherapist is consulted'') to
permit limited disclosure of information that would reasonably assist the court in making recommendations and
decisions regarding the child's welfare, while preserving the confidentiality of the details of the child's therapy. For
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example, in In re Mark L., n15 a juvenile dependency case, the court of appeal found that appellant father was
prejudiced, at a 12-month review hearing, by the absence of information from his son's therapist regarding any
therapeutic progress or changed circumstances during the intervening months that might have made visitation
appropriate or facilitated reunification.n16 The court reasoned that in juvenile dependency context, therapy has a dual
purpose--to treat the child to ameliorate the effects of neglect or abuse and to disclose information from which reasoned
recommendations and decisions regarding the child's welfare can be made.n17 Accordingly, the court held that the
psychotherapist-patient privilege protected the child's confidential communications and the details of his therapy, but
did not preclude his therapist from giving ''circumscribed information to accomplish the information-gathering goal of
therapy.''n18

The Mark L. court cited with approval the rationale of In re Pedro M. n19 In that case, the court of appeal held that the
psychotherapist-patient privilege did not preclude the therapist from testifying concerning a juvenile offender's
participation and progress in a court-ordered treatment plan.n20 The Pedro M. court relied on Cal. Evid. Code § 1012 in
holding that the trial court did not err in admitting the therapist's testimony after the minor's invocation of the
psychotherapist-patient privilege.n21 The court explained: ''Quite obviously, the court's ability to evaluate [the minor]'s
compliance with [a] condition of the court's disposition order and its effect on his rehabilitation would be severely
diminished in the absence of some type of feedback from the therapist, and it would be unreasonable for [the minor] to
think otherwise.''n22 The court noted the juvenile court carefully sought to circumscribe the therapist's testimony so that
the details of the therapeutic sessions would not be disclosed. As a consequence, no testimony was admitted regarding
any specific statements the minor had made to the therapist, or any advice given by, or diagnosis made by, the therapist.
Under these circumstances, the psychotherapist-patient privilege did not preclude limited disclosure.n23

Similarly, in another case relying on Pedro M.,n24 the court of appeal affirmed a juvenile court's order requiring, as part
of the defendant probation conditions, that all records related to his treatment be made available on request to court and
probation department. These conditions were reasonable and tailored to fit defendant's rehabilitative needs, given his
lack of empathy toward others, his gang activity history, his participation in criminal conduct that involved violence
against innocent victims, his substance abuse problems, and his refusal to participate in treatment programs. Although
defendant had a privacy interest in his medical and psychological treatment records, the state had a legitimate
countervailing interest in protecting the public against defendant's violent, anti-social conduct and in determining
whether he was fully complying with his probation conditions. Thus, the trial court did not violate defendant's right to
privacy. And by reasonably limiting disclosure of otherwise privileged psychotherapist-patient communications to the
probation officer and the trial court, the trial court ''acted under the authority of Cal. Evid. Code § 1012.''n25

In another juvenile dependency case,n26 the court of appeal affirmed a juvenile court's order permitting the county
health and human services agency to receive limited information from the therapist of a juvenile court dependent
regarding her therapy, despite dependent's invocation of the psychotherapist-patient privilege. The court recognized that
the dependent had a substantial privacy interest at stake in her therapy, but observed that without the testimony of
psychologists in many juvenile dependency and child custody cases, superior courts and juvenile courts would have
little or no evidence, and would be reduced to arbitrary decisions based on the emotional response of the court.n27 The
court concluded that, in this context, the psychotherapist-patient privilege protected the details of the dependent's
therapy, but did not preclude limited disclosure of information that would reasonably assist the court in evaluating
whether further orders were necessary for her benefit.n28

[iv] Members of Therapy Group

Although members of a therapy group are obviously third persons, they may be viewed as persons who are present to
further the interest of the patient or are reasonably necessary for the accomplishment of the purpose for which the
psychotherapist was consulted. Thus, communication with other participants in group therapy comes within the
psychotherapist-patient privilege.n29
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In Lovett v. Superior Court, n30 a father accused of molesting his daughter sought the names of people within her
therapy group to whom she had revealed details of the offenses allegedly perpetrated against her, as well as the
substance of her communications. The court of appeal held that the information was protected by the privilege,
reasoning that group therapy is designed to provide comfort and revelation to the patient who shares similar experiences
and or difficulties with other like persons within the group. The presence of each person is for the benefit of the others,
including the witness/patient, and is designed to facilitate the patient's treatment. Communications such as these, when
made in confidence, should not operate to destroy the psychotherapist-patient privilege.n31

[d] Dominant Purpose

For purposes of the psychotherapist-patient privilege, a patient is a person who consults a psychotherapist for certain
prescribed purposes.n32 In the absence of any authority on the specific issue of determining the purpose of a
consultation with a psychotherapist, at least one California case has adopted a dominant purpose test.n33 Under this test
if the dominant purpose of the communication is for transmittal to a psychotherapist in the course of professional
counseling, that communication is within the psychotherapist-patient privilege. Whether a particular communication is
predominantly in furtherance of the psychotherapist-patient relationship is a question of fact.n34

For example, in People v. Cabral, n35 the defendant, a man accused of sexually molesting his daughter, heard of a
program for admitted sex offenders that offered rehabilitation and reduced prison time. The defendant wrote the
psychotherapist running the program, admitting the charges and requesting admittance into the program. The defendant
objected to the letter's admission into evidence, arguing it was protected by the psychotherapist-patient privilege. The
court of appeal found that the defendant's purpose in contacting the psychotherapist, to receive a reduced prison
sentence, was not privileged. Even assuming that part of his purpose was to receive treatment, the defendant had not
established that it was his dominant purpose. Accordingly, there was no psychotherapist-patient relationship and the
letter was not a privileged communication.n36

One court of appeal has rejected the dominant purpose test ''to the extent the test would automatically preclude the
application of the psychotherapist-privilege to records generated as the result of psychotherapy attended by a defendant
as a condition of probation.''n37 The court held that the fact that defendant was motivated to participate in
psychotherapy as a condition of probation did not bar application of the psychotherapist-patient privilege to records of
that psychotherapy.n38 Accordingly, records of psychotherapy ordered as a condition of probation were protected from
disclosure in a subsequent criminal action when the prosecution sought evidence regarding defendant's commission of a
previous sexual offense.n39 The court noted, however, that the psychotherapy records of an adult probationer may be
disclosed under Cal. Evid. Code § 1012 to the extent necessary for the court to monitor the defendant's participation and
progress in the psychotherapy ordered as a condition of probation.n40

[2] Confidentiality of Patient's Identity

[a] When Communication Is Privileged

The identity of a psychotherapist's patient may or may not be protected by the psychotherapist-patient privilege,
depending on the circumstances of the case.n41

Because disclosure of the identity of a psychotherapist's patient will inevitably reveal the confidential information that
the patient suffers from mental or emotional problems, courts often find that a patient's name and the fact that he or she
consulted a psychotherapist are themselves privileged.n42 For example, the names, addresses, and telephone numbers
of a psychologist's patients were held to be confidential information under the privilege and could not be divulged to the
psychologist's wife in a marital dissolution action when the wife sought discovery in order to determine the value of the
husband's practice.n43
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In another case, the names, addresses, ages, and telephone numbers of a psychiatrist's female patients for the previous
10 years were nondiscoverable in an action against the psychiatrist for sexually molesting one of his teenage patients.
The district attorney sought the information in order to contact the patients and determine whether any of them had been
sexually abused or molested during treatment sessions, claiming that the information would increase the likelihood that
the defendant would be made to answer for his behavior and thereby avert harm to his other patients. The court of
appeal found that claim insufficient to overcome the patients' right to confidentiality in that the evidence sought was
neither crucial to the case, nor necessary to protect the public from harm.n44 It distinguished those cases that have
authorized discovery concerning dangerous patients to prevent harm to others.n45 Furthermore, the court found there
was no showing that the potential benefits of contacting the former patients would outweigh the harm caused by the
intrusion.n46

Similarly, the fact that a person has received psychiatric treatment may also be protected from disclosure.n47 In one
case, for example, a police officer charged with police misconduct was asked in interrogatories if he had ever received
psychiatric treatment. Although plaintiffs did not seek the contents of any communications between the officer and a
psychotherapist, the court stated that because disclosure of the fact of consultation would of necessity disclose the
nature of the condition for which the patient sought treatment, disclosure of the fact of consultation was privileged.n48

Likewise, in an action alleging an insurer's bad-faith termination of benefits under a disability policy, plaintiff was not
entitled to discover the names and addresses of other claimants whose psychiatric disability claims had been denied,
because disclosure of the claimants' names would reveal not only their identity but also the nature of their psychiatric
disability.n49

[b] When Communication Is Not Privileged

A patient's identity may not be protected by the psychotherapist-patient privilege when the circumstances indicate that
the patient by implication has waived the claim of privilege to confidential information, or, stated differently, when the
patient has no justifiable expectation of privacy concerning this information.n50 For example, in a prosecution against a
psychiatrist for Medi-Cal fraud in which the psychiatrist sought to invoke the psychotherapist-patient privilege relative
to information in Medi-Cal claims for services to named patients, the court held that a Medi-Cal patient could be
deemed to know that for the limited purpose of obtaining public payment for treatment, certain narrowly circumscribed
information concerning the patient must be communicated to the state, and must remain subject to state audit. Therefore
the records, which reflected patients' identities and diagnostic conclusions necessarily based on confidential
psychotherapist-patient communications, were not privileged under the circumstances.n51

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawSubstantive Due ProcessPrivacyGeneral OverviewEvidenceInferences &
PresumptionsPresumptionsEvidencePrivilegesParent-Child PrivilegeEvidencePrivilegesPsychotherapist-Patient
PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient
PrivilegeScopeEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiverFamily LawChild
CustodyAwardsEvaluationsFamily LawDelinquency & DependencyDependency ProceedingsHealthcare LawBusiness
Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1012.

(n2)Footnote 2. See Cal. L. Revision Comm'n Comment to Cal. Evid. Code § 992, 1967 Amendment; see also
Pollock v. Superior Court (2001) 93 Cal. App. 4th 817, 821, 113 Cal. Rptr. 2d 453 (names of insurance company's
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psychiatric disability claimants were not discoverable because disclosure of claimants' names would reveal not only
their identity but also nature of their psychiatric disability); § 25.15[2][a].

(n3)Footnote 3. Cal. Evid. Code § 917(a).

(n4)Footnote 4. Cal. Evid. Code § 917(b); see Cal. Evid. Code § 917(c) and Cal. Civ. Code § 1633.2 (''electronic''
defined).

(n5)Footnote 5. Menendez v. Superior Court (1992) 3 Cal. 4th 435, 447, 11 Cal. Rptr. 2d 92, 834 P.2d 786 . See
Cal. Evid. Code § 1012.

(n6)Footnote 6. Menendez v. Superior Court (1992) 3 Cal. 4th 435, 448, 11 Cal. Rptr. 2d 92, 834 P.2d 786
(disclosure was warning to persons to whom patient presented a danger).

(n7)Footnote 7. Menendez v. Superior Court (1992) 3 Cal. 4th 435, 450 n.16, 11 Cal. Rptr. 2d 92, 834 P.2d 786 .

(n8)Footnote 8. Luhdorff v. Superior Court (1985) 166 Cal. App. 3d 485, 489-490, 212 Cal. Rptr. 516 (although
Luhdorff was decided before enactment of Cal. Evid. Code § 1010(g), result is not affected by it since unlicensed social
worker was not apprentice; see discussion in § 25.13[5A]).

(n9)Footnote 9. Luhdorff v. Superior Court (1985) 166 Cal. App. 3d 485, 490, 212 Cal. Rptr. 516 .

(n10)Footnote 9.1. Roman Catholic Archbishop of Los Angeles v. Superior Court (People) (2005) 131 Cal. App.
4th 417, 455, 32 Cal. Rptr. 3d 209 , modified, 2005 Cal. App. LEXIS 1274 (8/16/05) (relying on reasoning in
Grosslight v. Superior Court, discussed in [ii], below).

(n11)Footnote 10. In re Terry W. (1976) 59 Cal. App. 3d 745, 748, 130 Cal. Rptr. 913 .

(N12)Footnote 11. Grosslight v. Superior Court (1977) 72 Cal. App. 3d 502, 508, 140 Cal. Rptr. 278 .

(n13)Footnote 12. Grosslight v. Superior Court (1977) 72 Cal. App. 3d 502, 504, 140 Cal. Rptr. 278 .

(n14)Footnote 13. Grosslight v. Superior Court (1977) 72 Cal. App. 3d 502, 506, 140 Cal. Rptr. 278 .

(n15)Footnote 14. Grosslight v. Superior Court (1977) 72 Cal. App. 3d 502, 506-508, 140 Cal. Rptr. 278 (relying
on In re Terry W. (1976) 59 Cal. App. 3d 745, 130 Cal. Rptr. 913 , and noting that while the child in Grosslight was
older than the child in Terry W., and did not require her parents' help to communicate with the physician, the child's
psychiatric illness may have prevented accurate and complete communication with hospital personnel in the absence of
her parents' cooperation).

(n16)Footnote 15. In re Mark L. (2001) 94 Cal. App. 4th 573, 114 Cal. Rptr. 2d 499 .

(n17)Footnote 16. In re Mark L. (2001) 94 Cal. App. 4th 573, 581, 114 Cal. Rptr. 2d 499 .

(n18)Footnote 17. In re Mark L. (2001) 94 Cal. App. 4th 573, 114 Cal. Rptr. 2d 499 .

(n19)Footnote 18. In re Mark L. (2001) 94 Cal. App. 4th 573, 583-584, 114 Cal. Rptr. 2d 499 .

(n20)Footnote 19. In re Pedro M. (2000) 81 Cal. App. 4th 550, 96 Cal. Rptr. 2d 839 .

(n21)Footnote 20. In re Pedro M. (2000) 81 Cal. App. 4th 550, 554-555, 96 Cal. Rptr. 2d 839 .

(n22)Footnote 21. In re Pedro M. (2000) 81 Cal. App. 4th 550, 554, 96 Cal. Rptr. 2d 839 .
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(n23)Footnote 22. In re Pedro M. (2000) 81 Cal. App. 4th 550, 554, 96 Cal. Rptr. 2d 839 .

(n24)Footnote 23. In re Pedro M. (2000) 81 Cal. App. 4th 550, 554-555, 96 Cal. Rptr. 2d 839 .

(n25)Footnote 24. In re Christopher M. (2005) 127 Cal. App. 4th 684, 26 Cal. Rptr. 3d 61 , modified, 2005 Cal.
App. LEXIS 382 .

(n26)Footnote 25. In re Christopher M. (2005) 127 Cal. App. 4th 684, 696, 26 Cal. Rptr. 3d 61 , modified, 2005
Cal. App. LEXIS 382 .

(n27)Footnote 26. In re Kristine W. (2001) 94 Cal. App. 4th 521, 114 Cal. Rptr. 2d 369 .

(n28)Footnote 27. In re Kristine W. (2001) 94 Cal. App. 4th 521, 528, 114 Cal. Rptr. 2d 369 .

(n29)Footnote 28. In re Kristine W. (2001) 94 Cal. App. 4th 521, 528, 114 Cal. Rptr. 2d 369 .

(n30)Footnote 29. Lovett v. Superior Court (1988) 203 Cal. App. 3d 521, 527, 250 Cal. Rptr. 25 . See Cal. Evid.
Code § 1012.

(n31)Footnote 30. Lovett v. Superior Court (1988) 203 Cal. App. 3d 521, 250 Cal. Rptr. 25 .

(n32)Footnote 31. Lovett v. Superior Court (1988) 203 Cal. App. 3d 521, 527, 250 Cal. Rptr. 25 (court
acknowledged identification of group members might be relevant in subsequent attempt to impeach daughter's
testimony at trial).

(n33)Footnote 32. See Cal. Evid. Code 1011; see also § 25.14.

(n34)Footnote 33. See People v. Cabral (1993) 12 Cal. App. 4th 820, 828, 15 Cal. Rptr. 2d 866 (test was
articulated in a case interpreting the attorney-client privilege; court found its reasoning applicable to
psychotherapist-patient privilege).

(n35)Footnote 34. People v. Cabral (1993) 12 Cal. App. 4th 820, 828, 15 Cal. Rptr. 2d 866 . See generally
Menendez v. Superior Court (1992) 3 Cal. 4th 435, 454, 11 Cal. Rptr. 2d 92, 834 P.2d 786 (discussing how motive for
psychotherapy may vary and is generally immaterial in that participants do not participate in psychotherapy for its own
sake).

(n36)Footnote 35. People v. Cabral (1993) 12 Cal. App. 4th 820, 15 Cal. Rptr. 2d 866 .

(n37)Footnote 36. People v. Cabral (1993) 12 Cal. App. 4th 820, 827-828, 15 Cal. Rptr. 2d 866 .

(n38)Footnote 37. Story v. Superior Court (2003) 109 Cal. App. 4th 1007, 1016, 135 Cal. Rptr. 2d 532 .

(n39)Footnote 38. Story v. Superior Court (2003) 109 Cal. App. 4th 1007, 1016, 135 Cal. Rptr. 2d 532
(explaining that dominant purpose of probation-conditioned psychotherapy must always be therapeutic, regardless of
defendant's motive, because Cal. Pen. Code § 1203.1(j) expressly provides that the general purpose of all probation
conditions is ''the reformation and rehabilitation of the probationer'').

(n40)Footnote 39. Story v. Superior Court (2003) 109 Cal. App. 4th 1007, 1010, 135 Cal. Rptr. 2d 532 .

(n41)Footnote 40. Story v. Superior Court (2003) 109 Cal. App. 4th 1007, 1018-1019, 135 Cal. Rptr. 2d 532
(citing with approval In re Pedro M. (2000) 81 Cal. App. 4th 550, 96 Cal. Rptr. 2d 839 , discussed in [2][b], below).

(n42)Footnote 41. Compare Smith v. Superior Court (1981) 118 Cal. App. 3d 136, 141-142, 173 Cal. Rptr. 145
(patient's identity protected by privilege because disclosure of identity would inevitably disclose patient's malady) with
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Reynaud v. Superior Court (1982) 138 Cal. App. 3d 1, 11, 187 Cal. Rptr. 660 (patients' identities not protected by
privilege because patients had no justifiable expectation of privacy in disclosure for specified limited, governmental
purposes).

(n43)Footnote 42. See, e.g., Scull v. Superior Court (1988) 206 Cal. App. 3d 784, 790-791, 254 Cal. Rptr. 24
(patients' names privileged); Rosso, Johnson, Rosso & Ebersold v. Superior Court (1987) 191 Cal. App. 3d 1514,
1519, 237 Cal. Rptr. 242 (patients' names privileged); Smith v. Superior Court (1981) 118 Cal. App. 3d 136, 141-142,
173 Cal. Rptr. 145 (patients' names privileged); City of Alhambra v. Superior Court (1980) 110 Cal. App. 3d 513, 518,
168 Cal. Rptr. 49 (fact of treatment privileged).

(n44)Footnote 43. Smith v. Superior Court (1981) 118 Cal. App. 3d 136, 141-142, 173 Cal. Rptr. 145 .

(n45)Footnote 44. Scull v. Superior Court (1988) 206 Cal. App. 3d 784, 792, 254 Cal. Rptr. 24 .

(n46)Footnote 45. Scull v. Superior Court (1988) 206 Cal. App. 3d 784, 792-793, 254 Cal. Rptr. 24 . For
discussion of dangerous patients, see § 25.48.

(n47)Footnote 46. Scull v. Superior Court (1988) 206 Cal. App. 3d 784, 793, 254 Cal. Rptr. 24 .

(n48)Footnote 47. See City of Alhambra v. Superior Court (1980) 110 Cal. App. 3d 513, 518, 168 Cal. Rptr. 49 .

(n49)Footnote 48. City of Alhambra v. Superior Court (1980) 110 Cal. App. 3d 513, 518, 168 Cal. Rptr. 49 .

(n50)Footnote 49. Pollock v. Superior Court (2001) 93 Cal. App. 4th 817, 821, 113 Cal. Rptr. 2d 453 .

(n51)Footnote 50. See, e.g., Reynaud v. Superior Court (1982) 138 Cal. App. 3d 1, 11, 187 Cal. Rptr. 660 .

(n52)Footnote 51. Reynaud v. Superior Court (1982) 138 Cal. App. 3d 1, 11, 187 Cal. Rptr. 660 .
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§ 25.20 ''Holder of the Privilege''

[1] Patient Holds Privilege if No Guardian or Conservator

The patient is the holder of the psychotherapist-patient privilege when he or she has no guardian or conservator.n1

[2] Guardian or Conservator of Patient

The guardian or conservator of the patient is the holder of the privilege when the patient has a guardian or
conservator.n2 If the patient has separate guardians of his or her estate and of his or her person, either guardian may
claim the privilege.n3

[3] Personal Representative of Deceased Patient

If the patient is dead, the personal representative of the patient is the holder of the privilege.n4 The term ''personal
representative of the patient'' is not defined in the psychotherapist-patient privilege statutes, or elsewhere in the
Evidence Code, but pertinent historical sources support the conclusion that this term is intended to mean the patient's
executor or administrator, as those titles would conventionally be used in association with the patient's estate.n5 Thus,
in a case in which a deceased patient's mother asserted the psychotherapist-patient privilege on decedent's behalf,
claiming only that she was decedent's personal representative, the court held she was not entitled to claim the privilege
as a personal representative absent a showing that she was executrix or administratrix of decedent's estate.n6

Evidence Code Sections 1013 and 1014 are intended to enable a deceased patient's personal representative to protect the
interest of the patient's estate in the confidentiality of statements and also to waive the privilege when the estate would
benefit by waiver.n7 When the patient's estate has no interest in preserving confidentiality, or when the estate has been
distributed and the representative discharged, the importance of providing complete access to information relevant to a
particular proceeding should prevail over whatever remaining interest the decedent may have had in secrecy.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawConservators & GuardiansGeneral OverviewEstate, Gift & Trust LawProbatePersonal
RepresentativesGeneral OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiverHealthcare LawBusiness Administration &
OrganizationPatient ConfidentialityGeneral Overview
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FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1013(a); Mavroudis v. Superior Court (1980) 102 Cal. App. 3d 594, 602-603, 162
Cal. Rptr. 724 .

(n2)Footnote 2. Cal. Evid. Code § 1013(b).

(n3)Footnote 3. See Cal. L. Revision Comm'n Comment to Cal. Evid. Code §§ 993, 1013.

(n4)Footnote 4. Cal. Evid. Code § 1013(c).

(n5)Footnote 5. See Boling v. Superior Court (1980) 105 Cal. App. 3d 430, 439-440, 164 Cal. Rptr. 432 .

(n6)Footnote 6. Boling v. Superior Court (1980) 105 Cal. App. 3d 430, 439-440, 164 Cal. Rptr. 432 .

(n7)Footnote 7. See Law Rev. Comm. Comments to Cal. Evid. Code §§ 993, 1013.

(n8)Footnote 8. See Law Rev. Comm. Comments to Cal. Evid. Code §§ 993, 1013.
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§ 25.21 When Psychotherapist Required to Claim Privilege on Behalf of Patient

A psychotherapist who has received or has made a communication subject to the psychotherapist-patient privilege and
who is authorized to claim the privilege under Cal. Evid. Code § 1014(c) must claim that privilege whenever he or she
is present when the communication is sought to be disclosed.n1

When the patient gives no express instructions to the psychotherapist to decline the privilege against disclosure, under
Cal. Evid. Code § 1015 the psychotherapist can generally assert the privilege of the patient to prevent disclosure of
privileged communications. However, a psychotherapist cannot assert the patient's privilege if the privilege has been
waived or if the communication in question falls within the statutory exceptions to the privilege.n2

The privilege is that of the patient and not of the psychotherapist.n3 Under Cal. Evid. Code § 1015, the psychotherapist
thus has no power to waive the patient's privilege, and in fact is under a duty to assert the privilege whenever he or she
is present and a privileged communication is sought to be disclosed.n4 The psychotherapist's disclosure of the
communication, unless done with the consent of the patient, will not constitute a waiver of the privilege.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient
PrivilegeScopeEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiverHealthcare LawBusiness Administration &
OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1015.

(n2)Footnote 2. See In re Lifschutz (1970) 2 Cal. 3d 415, 430-431, 85 Cal. Rptr. 829, 467 P.2d 557 . See also
Inabnit v. Berkson (1988) 199 Cal. App. 3d 1230, 1238-1239, 245 Cal. Rptr. 525 (pursuant to Cal. Civ. Code §
56.10(b)(3), psychiatrist was required to disclose patient's records after being subpoenaed and notifying patient of
subpoena and that she could protect against disclosure; patient waived privilege by her inaction).

(n3)Footnote 3. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 341, 107 Cal. Rptr. 309, 508 P.2d 309 .
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(n4)Footnote 4. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 341, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n5)Footnote 5. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 341, 107 Cal. Rptr. 309, 508 P.2d 309 .
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§ 25.22 Burden of Proving Asserted Privilege

[1] Burden on Party Asserting Claim to Show Existence of Privilege

[a] Generally

The person asserting a claim that evidence is protected from disclosure by the psychotherapist-patient privilege has the
initial burden of establishing the basis of the claim.n1 The person asserting a claim of privilege must therefore show that
the evidence was a communication, as defined by Cal. Evid. Code § 1012, made between a patient, as defined by Cal.
Evid. Code § 1011, and a psychotherapist, as defined under Cal. Evid. Code §§ 1010 and 1010.5.n2 It is not sufficient
for a party objecting to the disclosure of evidence merely to state that something is protected by the privilege; that party
must prove the preliminary facts showing that the privilege applies.n3 Thus, in a marriage dissolution proceeding, the
court found that the husband failed to prove the preliminary facts in support of his claim that the privilege applied to
communications made during an alleged marriage counseling session attended by both litigants.n4 The only evidence
before the trial court was a deposition transcript in which the husband's attorney merely asserted the privilege, without
identifying the particular psychotherapists, without showing that they qualified as psychotherapists under Cal. Evid.
Code § 1010, and without showing that the husband consulted them for the purpose stated in Cal. Evid. Code § 1011, as
required to make him a ''patient'' within the meaning of Cal. Evid. Code § 1011.n5

[b] Burden on Patient to Show Communication Not Directly Related to Issue Tendered to Court

Because only the patient, and not the party seeking disclosure, knows both the nature of the ailments for which recovery
is sought and the general content of the psychotherapeutic communications, the burden rests on the patient initially to
submit some showing that a given psychotherapeutic communication is not directly related to some issue he or she has
tendered to the court.n6

[c] Dependency Proceedings

In a proceeding to declare children dependents of the court, the party objecting to admission of mental health records on
the ground of the psychotherapist-patient privilege has the burden of showing that the records are privileged, and the
trial court must afford the objecting party an opportunity to assume the burden of making that showing.n7

[2] Burden on Opposing Party to Show Lack of Confidentiality

Once the claiming party has made an initial showing that a particular communication was made in the course of a
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relationship between a psychotherapist and patient, the communication is presumed to have been made in confidence,
and the party opposing the claim has the burden of proving that the communication was not confidential.n8 For
example, in a criminal proceeding in which the defendant asserted that his communications to a psychiatrist in jail
shortly after his arrest were covered by the psychotherapist-patient privilege, the court held the communication was not
confidential under Cal. Evid. Code § 1012 because the prosecution clearly showed that the defendant's statements were
made voluntarily under circumstances devoid of confidentiality.n9 In reaching its conclusion, the court relied on
evidence that just before the interview with the psychiatrist the defendant was advised of his constitutional rights and
informed that the interview was being conducted at the request of the district attorney, yet the defendant agreed to talk.
The psychiatrist also testified that the defendant was pleasant, cooperative, alert, apparently willing to talk, that his
speech was coherent, and that his will did not appear affected by any medication.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidenceInferences & PresumptionsPresumptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient
PrivilegeScopeEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiverEvidenceProcedural ConsiderationsBurdens
of ProofGeneral OverviewEvidenceProcedural ConsiderationsBurdens of ProofInitial Burden of
PersuasionEvidenceProcedural ConsiderationsObjections & Offers of ProofObjectionsEvidenceProcedural
ConsiderationsPreliminary QuestionsAdmissibility of EvidenceExistence of PrivilegesFamily LawDelinquency &
DependencyDependency ProceedingsHealthcare LawBusiness Administration & OrganizationPatient
ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Mahoney v. Superior Court (1983) 142 Cal. App. 3d 937, 940-941, 191 Cal. Rptr. 425 .

(n2)Footnote 2. Mahoney v. Superior Court (1983) 142 Cal. App. 3d 937, 940-941, 191 Cal. Rptr. 425 .

(n3)Footnote 3. Mahoney v. Superior Court (1983) 142 Cal. App. 3d 937, 941, 191 Cal. Rptr. 425 .

(n4)Footnote 4. Mahoney v. Superior Court (1983) 142 Cal. App. 3d 937, 941, 191 Cal. Rptr. 425 .

(n5)Footnote 5. Mahoney v. Superior Court (1983) 142 Cal. App. 3d 937, 938, 941, 191 Cal. Rptr. 425 .

(n6)Footnote 6. In re Lifschutz (1970) 2 Cal. 3d 415, 436, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n7)Footnote 7. In re S.W. (1978) 79 Cal. App. 3d 719, 722, 145 Cal. Rptr. 143 . For discussion of the limited
disclosure of information from a child's therapist, in the context of juvenile dependency proceedings, see §
25.15[1][c][iii].

(n8)Footnote 8. Cal. Evid. Code § 917(a); see Cal. Evid. Code § 917(b) (confidential communication between
patient and psychotherapist does not lose its privileged character simply because it is communicated by electronic
means or because persons involved in delivery, facilitation, or storage of electronic communication may have access to
its content); see also Cal. Evid. Code § 917(c) and Cal. Civ. Code § 1633.2 (''electronic'' defined). For a general
discussion of Cal. Evid. Code § 917, see Ch. 21.

(n9)Footnote 9. People v. Henderson (1977) 19 Cal. 3d 86, 98, 137 Cal. Rptr. 1, 560 P.2d 1180 .

(n10)Footnote 10. People v. Henderson (1977) 19 Cal. 3d 86, 97-98, 137 Cal. Rptr. 1, 560 P.2d 1180 .
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§ 25.23 Disclosure of Information to Establish Claim of Privilege

Preliminary determination of a claim of privilege is made in accordance with Cal. Evid. Code §§ 400-406, which set
forth the procedures for preliminary determinations regarding the admissibility of evidence.n1 These provisions are
discussed generally in Chapter 21.

When initially showing the factual basis for a claim of the psychotherapist-patient privilege, the party claiming the
privilege is not usually required to disclose the information claimed to be privileged.n2 However, a patient may be
required to delimit his or her claimed mental or emotional distress or explain, in general terms, the object of the
psychotherapy to illustrate that it is not reasonably probable that the psychotherapeutic communications sought are
directly relevant to a mental condition that he or she has placed in issue.n3

In the context of the patient-litigant exception to the privilege,n4 for example, a determination of whether or not a
communication is privileged depends on the content of the communication, and a patient may have to reveal some
information about the communication to enable the trial judge to pass on the claim that the exception does not apply.n5

The trial judge should take necessary precautions to protect the confidentiality of the communications during
disclosure.n6 For example, the judge might routinely permit disclosure to be made ex parte in chambers.n7 For further
discussion of Cal. Evid. Code § 915 and the information required to be disclosed when an evidentiary privilege is
claimed, see Chapter 21.

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeEvidenceProcedural
ConsiderationsPreliminary QuestionsGeneral OverviewEvidenceProcedural ConsiderationsPreliminary
QuestionsAdmissibility of EvidenceGeneral OverviewEvidenceProcedural ConsiderationsPreliminary
QuestionsAdmissibility of EvidenceExistence of PrivilegesHealthcare LawBusiness Administration &
OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 914(a).

Page 223



(n2)Footnote 2. See Cal. Evid. Code § 915(a).

(n3)Footnote 3. In re Lifschutz (1970) 2 Cal. 3d 415, 436-437 fn. 23, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n4)Footnote 4. See Cal. Evid. Code § 1016.

(n5)Footnote 5. In re Lifschutz (1970) 2 Cal. 3d 415, 437 fn. 23, 85 Cal. Rptr. 829, 467 P.2d 557 . For further
discussion of the patient-litigant exception, see § 25.40[1].

(n6)Footnote 6. In re Lifschutz (1970) 2 Cal. 3d 415, 437 fn. 23, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n7)Footnote 7. In re Lifschutz (1970) 2 Cal. 3d 415, 437 fn. 23, 85 Cal. Rptr. 829, 467 P.2d 557 .
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§ 25.30 Waiver by Disclosure

[1] Generally

The various evidentiary privileges, including the psychotherapist-patient privilege, may be waived if the holder of the
privilege discloses the confidential information.n1 The issues concerning possible waiver of the psychotherapist-patient
privilege are discussed in [2]-[5], below.

[2] Disclosure of Significant Part of Communication

To constitute a waiver, there must be a disclosure of a significant part of the communication in question.n2 For
example, in a murder prosecution, the trial court properly refused a request by defense counsel for leave to review
records pertaining to treatment of a prosecution witness by psychotherapists, when the statements made by the witness
at trial did not disclose a significant part of any communication with any psychotherapist.n3 The court in that case
stated that, even without an express assertion of the privilege, the privilege is preserved until the holder discloses a
substantial part of the communication or remains silent in the face of a warning that disclosure of the communication
will be sought from other sources.n4

For a general discussion of waiver under Cal. Evid. Code § 912, see Chapter 21.

[3] Disclosure of Existence or Purpose of Psychotherapist-Patient Relationship Is Not Waiver

A patient does not waive the psychotherapist-patient privilege by disclosing his or her treatment by a psychotherapist.n5
Under Cal. Evid. Code § 912(a), the patient's disclosure must reveal a ''significant part of the communication'' before a
waiver will occur.n6 The mere disclosure of the existence of a psychotherapist-patient relationship does not reveal a
significant part of the communication and thus does not constitute a waiver.n7

A patient's disclosure of the purpose of his or her psychiatric treatment also does not necessarily waive the privilege.n8
In one case, for example, plaintiff, who brought an action for personal injuries arising from a motor vehicle accident,
was asked in interrogatories if she had had any previous illnesses or institutional confinements. She was also asked to
describe her claimed injuries from the accident. In response, she stated that she had received treatment by a psychiatrist
for a few months following an overdose of sleeping pills and described her injuries from the car accident as being
severe neck and back pain accompanied by dizzy spells and headaches. Defendants then sought discovery of the records
of plaintiff's psychiatrist, but the Supreme Court held that plaintiff's disclosure of the fact of treatment alone was not
enough to waive the privilege.n9
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The state may not require a parolee to waive the psychotherapist-patient privilege to allow his privately retained
psychotherapist to communicate with the parole authority, as a condition of his parole. Nothing in the statutory
language of Evidence Code Section 1012, defining the nature of the psychotherapist-patient privilege, or Evidence Code
Section 1024, providing an exception to the privilege when a psychotherapist believes the patient to be dangerous to
himself or another, ''lends itself to such an interpretation.''n9.1

[4] Exchange of Patient's Records Among Doctors Is Not Waiver

The mere exchange of a patient's records between his or her psychotherapist and other medical doctors treating the
patient does not constitute a waiver of the psychotherapist-patient privilege when the other doctors obtain the
psychotherapist's records in the normal course of their medical treatment of the patient.n10 Therefore the
psychotherapist's records remain confidential communications while in the hands of other doctors.n11

[5] Signing of General Medical Consent Form Is Not Waiver

A general consent form, authorizing release of information regarding the plaintiff's medical history, physical condition,
and treatment rendered, supplied by a defendant's insurance carrier and signed by a victim of an accident who sustained
physical injuries, does not constitute a waiver of the psychotherapist-patient privilege when the language of the form
refers only to medical records regarding the patient's physical condition and treatment rendered.n12 For example, when
the language of the form and the time period in which the form was signed (shortly after the accident) would have led
one in plaintiff's position to believe that the authorization would apply only to reports and records regarding injuries
resulting from the accident under investigation by the insurance company, and not to plaintiff's entire medical history,
the Court held that the privilege was not waived.n13

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesDoctor-Patient PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiverHealthcare LawBusiness
Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Cal. Evid. Code § 912.

(n2)Footnote 2. Cal. Evid. Code § 912(a).

(n3)Footnote 3. People v. Perry (1972) 7 Cal. 3d 756, 782-783, 103 Cal. Rptr. 161, 499 P.2d 129 .

(n4)Footnote 4. People v. Perry (1972) 7 Cal. 3d 756, 783, 103 Cal. Rptr. 161, 499 P.2d 129 .

(n5)Footnote 5. See, e.g., Roberts v. Superior Court (1973) 9 Cal. 3d 330, 340, 107 Cal. Rptr. 309, 508 P.2d 309
.

(n6)Footnote 6. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 340, 107 Cal. Rptr. 309, 508 P.2d 309 ; see,
e.g., San Diego Trolley, Inc. v. Superior Court (2001) 87 Cal. App. 4th 1083, 1094, 105 Cal. Rptr. 2d 476 (in personal
injury action arising out of plaintiff's injury while crossing defendant trolley company's tracks, defendant trolley driver
did not waive her psychiatrist-patient privilege by revealing, both in her deposition in this case and in her previous
workers' compensation claims for stress-related anxiety due to a previous work-related incident, that she was seeing a
psychiatrist).

(n7)Footnote 7. In re Lifschutz (1970) 2 Cal. 3d 415, 430, 85 Cal. Rptr. 829, 467 P.2d 557 .
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(n8)Footnote 8. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 340, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n9)Footnote 9. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 340-341, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n10)Footnote 9.1. In re Corona (2008) 160 Cal. App. 4th 315, 322, 72 Cal. Rptr. 3d 736 (observing that if
parolee's private psychotherapist has cause to believe he presents a danger to another, therapist is obligated to disclose
this information).

(n11)Footnote 10. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 341, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n12)Footnote 11. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 341, 107 Cal. Rptr. 309, 508 P.2d 309 ;
Huelter v. Superior Court (1978) 87 Cal. App. 3d 544, 548, 151 Cal. Rptr. 138 .

(n13)Footnote 12. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 343, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n14)Footnote 13. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 343, 107 Cal. Rptr. 309, 508 P.2d 309 .
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§ 25.40 Patient's Condition Put in Issue

[1] Patient-Litigant

[a] Generally

There is no psychotherapist-patient privilege regarding a communication relevant to an issue concerning the mental or
emotional condition of the patient if the issue has been tendered by the patient.n1

The exception to the privilege created by Cal. Evid. Code § 1016 does not infringe the constitutional rights of privacy of
either psychotherapists or their patients.n2 The need for confidentiality in the psychotherapeutic process must be
balanced against society's need for access to information for the ascertainment of truth in litigation.n3

In addition, the patient-litigant exception does not deny psychotherapists equal protection of the laws.n4 In two cases,
for example, psychotherapists argued that they had absolute, constitutional privileges to retain their patients'
confidences, even if the patients waived the psychotherapist-patient privileges. They claimed that psychotherapists were
denied equal protection because California law gave the clergy an absolute privilege to retain a confidence separate
from the penitent's privilege, under Cal. Evid. Code § 1034, whereas the psychotherapist has no privilege independent
of the patient's.n5 In one of these cases, the California Supreme Court stated that the functions of psychotherapists and
clergy are not the same for privilege purposes, although elements overlap.n6 The Court found the clergy-penitent
privilege to be primarily an accommodation by the secular state to strongly held religious tenets of a large section of its
citizenry; as such, its allowance does not deny psychotherapists equal protection of the laws.n7 In the other case, a
federal court held that the special treatment of the clergy-penitent privilege was justified by the different circumstances
of and policies served by the clergy-penitent relationship.n8 That court determined there was no denial of equal
protection to psychotherapeutic patients by loss of their rights to absolutely rely on confidences between themselves and
their psychotherapists, because disclosure of the confidential communications was restricted to those issues tendered by
the patient.n9

[b] Marital Dissolution Proceedings

In a marital dissolution proceeding, a spouse does not tender his or her mental or emotional condition within the
meaning of Cal. Evid. Code § 1016 merely by asserting his or her rights to visitation.n10

[c] Criminal Defendants
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A defendant in a criminal case, by placing his or her psychiatric condition in issue, may thereby waive the
psychotherapist-patient privilege.n11 The court may then appoint a psychiatrist to examine the defendant and determine
his or her competence to stand trial, and permit the psychiatrist to testify for the prosecution regarding the
examination.n12

Even when the psychotherapist patient privilege is unavailable to the defendant, a defendant's communications to a
psychiatrist assisting his or her attorney will be protected by the attorney-client privilege regardless of whether or not
the defendant puts his or her mental state in issue at trial.n13

[d] Limitations on Scope of Exception

[i] Exception Narrowly Interpreted

The courts have placed a narrow interpretation on the patient-litigant exception of Cal. Evid. Code § 1016.n14 Although
a litigant seeking recovery for physical and mental injuries waives his or her physician-patient and psychotherapist
privileges regarding information concerning the medical conditions that the litigant has put in issue and that are in
question, all of the litigant's past medical history is not open to scrutiny.n15 For example, in one case, plaintiffs who
alleged they had been physically and mentally damaged by jet aircraft noise and activity at a nearby airport objected to
interrogatories that asked for the entire lifetime medical history of every plaintiff.n16 The Supreme Court found the
interrogatories overbroad and stated that communications not relevant to an issue tendered by the patient concerning the
condition of the patient do not fall within the terms of the patient-litigant exception, but remain privileged.n17

The exception is not, therefore, a complete waiver of the privilege.n18 It allows a limited inquiry into the confidences of
the psychotherapist-patient relationship and compels disclosure of those matters directly relevant to the nature of the
specific emotional or mental condition that the patient has voluntarily disclosed and tendered in his or her pleadings or
in answer to discovery inquiries.n19 Disclosure cannot be compelled with respect to other aspects of the
patient-litigant's personality, even though they may, in some sense, be relevant to the substantive issues of litigation.n20

For example, when a personal injury complaint alleged that plaintiff was ''rendered sick, sore and disabled as a result of
defendant's negligence'' but claimed no damages for emotional distress or mental suffering, the Supreme Court upheld
an assertion of the psychotherapist-patient privilege to prevent disclosure of psychiatric treatment of plaintiff.n21 The
Court in that case stated there was no showing that the psychotherapeutic communications sought by defendants were
directly relevant to a specific mental condition placed in issue by plaintiff.n22 When there is no specific mental
condition of the patient at issue, and discovery of the privileged communications is sought merely on speculation that
there may be a connection between the patient's past psychiatric treatment and some mental component of his or her
present injury, the communications should remain protected by the psychotherapist-patient privilege.n23

[ii] Clear Connection Between Medical Condition in Issue and Psychotherapeutic Treatment

The party seeking to invoke the patient-litigant exception must show a clear connection between the medical condition
in issue and the other party's psychotherapeutic treatment.n24 This showing is particularly required when one party tries
to obtain, along with medical records, the other party's psychotherapeutic records in the possession of the other party's
physician.n25 For example, one court of appeal held that an order of the trial court permitting a husband to obtain all
medical records in possession of his wife's physicians was improper, because it would enable him to obtain indirectly
the records of her psychiatrist that were in the possession of another of her physicians.n26Cal. Evid. Code § 1016 did
not entitle him to obtain those records even though the burden was on the wife to show that the confidential
communications were not directly related to her inability to support herself, which was the issue she had tendered to the
court.n27 She denied any disability based on psychiatric grounds, contending that her inability to work was due to a
disc condition which had not responded to surgery.n28 The court found that her husband failed to make any showing
beyond mere speculation that there was any connection between her psychiatric treatment and her inability to seek or
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obtain employment.n29

[2] Party Claiming Through or Under Patient

There is no psychotherapist-patient privilege regarding a communication relevant to an issue concerning the mental or
emotional condition of the patient if the issue has been tendered by any party claiming through or under the patient.n30
There appears to be no relevant case law construing Cal. Evid. Code § 1016(b). However, cases decided under Cal.
Evid. Code § 996(b), a comparable exception to the physician-patient privilege, have held that, for this exception to the
physician-patient privilege to apply, it is not necessary that the patient be a party to the case, as long as the party claims
through or derives the cause of action from the patient.n31

For further discussion of this exception in the context of the physician-patient privilege, see Chapter 24.

[3] Party Claiming as Beneficiary of Patient

There is no psychotherapist-patient privilege regarding a communication relevant to an issue concerning the mental or
emotional condition of the patient if the issue has been tendered by any party claiming as a beneficiary of the patient
through a contract to which the patient is or was a party.n32

When an insurance company alleged that the death of its insured was not accidental but was a suicide, and sought
discovery of the insured's psychiatric records by invoking the exception of Cal. Evid. Code § 1016(c) against the
insured's spouse, who was the beneficiary of the life insurance policy, the company was required to make some prima
facie proof of suicide.n33 The court in that case stated that, in view of the policy underlying the psychotherapist-patient
privilege, the privilege should not be abrogated merely because an insurer has speculated that the insured may have
suicidal tendencies.n34

[4] Plaintiff in Action for Injury to Child

There is no psychotherapist-patient privilege regarding a communication relevant to an issue concerning the mental or
emotional condition of the patient if the issue has been tendered by the plaintiff in an action brought under Cal. Civ.
Proc. Code § 376 for an injury to a minor child.n35

[5] Plaintiff in Wrongful Death Action

There is no psychotherapist-patient privilege regarding a communication relevant to an issue concerning the mental or
emotional condition of the patient if the issue has been tendered by the plaintiff in a wrongful death action by heirs or
representatives under Cal. Civ. Proc. Code § 377.60.n36

The mere commencement of a wrongful death action does not operate as an automatic waiver of the
psychotherapist-patient privilege under Cal. Evid. Code § 1016(d).n37 For example, in one case, the plaintiff brought an
action for the wrongful death of her son against the defendant, who had rented a hospital bed and bedding equipment to
the decedent while he was recuperating from an auto accident. The bed caught fire and the son burned to death. The
defendant sought discovery of the decedent's records from the hospital where he was admitted for treatment of his
accident injuries. The plaintiff opposed discovery, claiming the psychotherapist-patient privilege, and the defendant
argued that the privilege did not exist because of the exception of Cal. Evid. Code § 1016(d). The court stated that the
privilege was not automatically waived by the mere commencement of a wrongful death action.n38 However, the court
went on to hold that the plaintiff failed to show that she was entitled to claim the privilege pursuant to Cal. Evid. Code
§§ 1013 and 1014, because she did not show that she was the decedent's personal representative.n39 For discussion of
issues concerning who holds the privilege, see § 24.20.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Contracts LawThird PartiesBeneficiariesGeneral OverviewCriminal Law & ProcedurePretrial Motions &
ProceduresCompetency to Stand TrialEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesDoctor-Patient PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient
PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiverEvidenceProcedural
ConsiderationsBurdens of ProofGeneral OverviewFamily LawChild CustodyVisitationGeneral
OverviewTortsDamagesCompensatory DamagesPain & SufferingEmotional & Mental DistressGeneral
OverviewTortsWrongful Death & Survival ActionsGeneral OverviewTortsWrongful Death & Survival ActionsPotential
Plaintiffs

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1016(a); In re Lifschutz (1970) 2 Cal. 3d 415, 435, 85 Cal. Rptr. 829, 467 P.2d
557 . See Caesar v. Mountanos (9th Cir. 1976) 542 F.2d 1064, 1066 , cert. denied, 430 U.S. 954 (1977) .

(n2)Footnote 2. See Caesar v. Mountanos (9th Cir. 1976) 542 F.2d 1064, 1066, 1070 , cert. denied, 430 U.S. 954
(1977) .

(n3)Footnote 3. See In re Lifschutz (1970) 2 Cal. 3d 415, 432-433, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n4)Footnote 4. In re Lifschutz (1970) 2 Cal. 3d 415, 439, 85 Cal. Rptr. 829, 467 P.2d 557 ; see Caesar v.
Mountanos (9th Cir. 1976) 542 F.2d 1064, 1068-1069 , cert. denied, 430 U.S. 954 (1977) .

(n5)Footnote 5. In re Lifschutz (1970) 2 Cal. 3d 415, 427-429, 439, 85 Cal. Rptr. 829, 467 P.2d 557 ; Caesar v.
Mountanos (9th Cir. 1976) 542 F.2d 1064, 1067-1069 , cert. denied, 430 U.S. 954 (1977) .

(n6)Footnote 6. In re Lifschutz (1970) 2 Cal. 3d 415, 427-429, 439, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n7)Footnote 7. In re Lifschutz (1970) 2 Cal. 3d 415, 428-429, 439, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n8)Footnote 8. Caesar v. Mountanos (9th Cir. 1976) 542 F.2d 1064, 1068-1069 , cert. denied, 430 U.S. 954
(1977) .

(n9)Footnote 9. Caesar v. Mountanos (9th Cir. 1976) 542 F.2d 1064, 1068-1069 , cert. denied, 430 U.S. 954
(1977) .

(n10)Footnote 10. See Simek v. Superior Court (1981) 117 Cal. App. 3d 169, 174-177, 172 Cal. Rptr. 564 .

(n11)Footnote 11. See People v. Mazoros (1977) 76 Cal. App. 3d 32, 43, 142 Cal. Rptr. 599 (defendant seeking
continuance on grounds of mental and physical ill-health).

(n12)Footnote 12. People v. Mazoros (1977) 76 Cal. App. 3d 32, 43-44, 142 Cal. Rptr. 599 .

(n13)Footnote 13. People v. Caro (1988) 46 Cal. 3d 1035, 1060 fn. 11, 251 Cal. Rptr. 757, 761 P.2d 680 .

(n14)Footnote 14. See Britt v. Superior Court (1978) 20 Cal. 3d 844, 849, 864, 143 Cal. Rptr. 695, 574 P.2d 766
.

(n15)Footnote 15. Britt v. Superior Court (1978) 20 Cal. 3d 844, 849, 864, 143 Cal. Rptr. 695, 574 P.2d 766 .

(n16)Footnote 16. Britt v. Superior Court (1978) 20 Cal. 3d 844, 864, 143 Cal. Rptr. 695, 574 P.2d 766 .

(n17)Footnote 17. Britt v. Superior Court (1978) 20 Cal. 3d 844, 864, 143 Cal. Rptr. 695, 574 P.2d 766 .
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(n18)Footnote 18. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 337-338, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n19)Footnote 19. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 337, 107 Cal. Rptr. 309, 508 P.2d 309 ; see
San Diego Trolley, Inc. v. Superior Court (2001) 87 Cal. App. 4th 1083, 1094, 105 Cal. Rptr. 2d 476 (neither defendant
trolley driver's workers' compensation claims for stress-related anxiety due to previous work-related accident nor her
voluntary disclosure of any confidential communications with her psychiatrist during those proceedings supported
access to her confidential communications with her psychiatrist in this suit for personal injuries; driver's willingness to
put her psychotherapeutic relationship somewhat at risk in workers' compensation proceedings, and resulting limited
disclosure, did not support inference that she meant her relationship with her psychiatrist could continue to be put at risk
following disposition of her claims).

(n20)Footnote 20. In re Lifschutz (1970) 2 Cal. 3d 415, 435, 85 Cal. Rptr. 829, 467 P.2d 557 .

(n21)Footnote 21. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 338-339, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n22)Footnote 22. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 338, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n23)Footnote 23. Roberts v. Superior Court (1973) 9 Cal. 3d 330, 339, 107 Cal. Rptr. 309, 508 P.2d 309 .

(n24)Footnote 24. See Huelter v. Superior Court (1978) 87 Cal. App. 3d 544, 548-549, 151 Cal. Rptr. 138 .

(n25)Footnote 25. See Huelter v. Superior Court (1978) 87 Cal. App. 3d 544, 548-549, 151 Cal. Rptr. 138 .

(n26)Footnote 26. Huelter v. Superior Court (1978) 87 Cal. App. 3d 544, 548-549, 151 Cal. Rptr. 138 .

(n27)Footnote 27. Huelter v. Superior Court (1978) 87 Cal. App. 3d 544, 548-549, 151 Cal. Rptr. 138 .

(n28)Footnote 28. Huelter v. Superior Court (1978) 87 Cal. App. 3d 544, 548, 151 Cal. Rptr. 138 .

(n29)Footnote 29. Huelter v. Superior Court (1978) 87 Cal. App. 3d 544, 549, 151 Cal. Rptr. 138 .

(n30)Footnote 30. Cal. Evid. Code § 1016(b).

(n31)Footnote 31. See Jones v Superior Court (1981) 119 Cal. App. 3d 534, 545, 174 Cal. Rptr. 148 .

(n32)Footnote 32. Cal. Evid. Code § 1016(c).

(n33)Footnote 33. Grey v. Superior Court (1976) 62 Cal. App. 3d 698, 704, 133 Cal. Rptr. 318 .

(n34)Footnote 34. Grey v. Superior Court (1976) 62 Cal. App. 3d 698, 703-704, 133 Cal. Rptr. 318 .

(n35)Footnote 35. Cal. Evid. Code § 1016(d).

(n36)Footnote 36. Cal. Evid. Code § 1016(d). Although § 1016(d) still refers to former Cal. Civ. Proc. Code § 377,
that section was repealed and replaced by Cal. Civ. Proc. Code § 377.60 et seq. in 1992.

(n37)Footnote 37. See Boling v. Superior Court (1980) 105 Cal. App. 3d 430, 439, 164 Cal. Rptr. 432 .

(n38)Footnote 38. Boling v. Superior Court (1980) 105 Cal. App. 3d 430, 439, 164 Cal. Rptr. 432 .

(n39)Footnote 39. Boling v. Superior Court (1980) 105 Cal. App. 3d 430, 440-441, 164 Cal. Rptr. 432 (holding
records subject to claim of privilege under Cal. Evid. Code § 916(a) and not discoverable under Cal. Evid. Code §
916(b), despite plaintiff's inability to claim privilege, because no one authorized to claim privilege instructed court to
permit disclosure, and because defendant failed to show there was no one in existence authorized to claim privilege).

Page 234
1-25 California Deposition and Discovery Practice § 25.40



122 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters
CHAPTER 25 Psychotherapist-Patient Privilege

PART E. Exceptions to Privilege

1-25 California Deposition and Discovery Practice § 25.41

§ 25.41 Court-Appointed Psychotherapist

[1] Generally

There is no psychotherapist-patient privilege when the psychotherapist is appointed by order of a court to examine the
patient.n1 Nor is there a psychotherapist-patient privilege if the psychotherapist is appointed by the Board of Prison
Terms to examine a patient pursuant to the provisions of Cal. Penal Code § 2960 et seq. (disposition of mentally
disordered prisoners upon discharge).n2 Generally, when the relationship of psychotherapist and patient is created by
court order, there is not a sufficiently confidential relationship to warrant extending the privilege to communications
made in the course of that relationship.n3 Moreover, when the psychotherapist is appointed by the court, it is most often
for the purpose of having the psychotherapist testify concerning his or her conclusions regarding the patient's condition.
It would be inappropriate to have the privilege apply in this situation.n4

For example, the exception of Cal. Evid. Code § 1017 was held to apply when a court appointed a psychiatrist under
former Cal. Civ. Proc. Code § 2032(a)n5 to make a current examination and report on a teacher whom the board of
trustees of a school district sought to dismiss for incompetence because of a mental disability.n6

The court-ordered psychiatric examination is an information-gathering tool, rather than a treatment tool. Its purpose is
to determine for the information of the patient and/or for the court, the patient's mental or emotional condition. The
court-ordered psychiatrist exception is based on this information-gathering purpose.n7 When a psychiatrist is appointed
by a court for a reason other than gathering information, the exception does not apply.n8 Juvenile courts, in particular,
may refer an individual to a psychiatrist for a reason other than information gathering.n9 Thus, when a juvenile court
referred a mother for counseling after it found that her children had been molested, the purpose of that counseling was
to assist the mother in understanding the problem and preventing its recurrence, thereby protecting the children and
attempting to preserve the family structure. Accordingly, her statements to her psychiatric social worker during
counseling were privileged.n10

[2] Exception Not Applicable in Criminal Proceeding

The exception created by Cal. Evid. Code § 1017 does not apply when the psychotherapist is appointed by order of the
court on the request of the lawyer for the defendant in a criminal proceeding in order to provide the lawyer with
information needed so that he or she may advise the defendant whether to enter or withdraw a plea based on insanity or
to present a defense based on the defendant's mental or emotional condition.n11

Page 235



The rule in Cal. Evid. Code § 1017 that the psychotherapist-patient privilege applies to a court-appointed expert in a
criminal proceeding does not apply in a Sexually Violent Predator Act (SVPA) proceeding, because an SVPA case is
not considered a ''criminal proceeding'' for purposes of this statutory provision. Therefore, court-appointed
psychological evaluations performed at the defendant's request in an SVPA case were not confidential and were
discoverable.n11.1

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawIntestacyGeneral OverviewEstate, Gift & Trust LawWill ContestsTestamentary
CapacityGeneral OverviewEstate, Gift & Trust LawWillsBeneficiariesGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient
PrivilegeScopeEvidenceTestimonyExpertsCourt-Appointed ExpertsAppointment DisclosuresReal Property
LawDeedsEnforceabilityReal Property LawPurchase & SaleContracts of SaleEnforceabilityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1017(a).

(n2)Footnote 2. Cal. Evid. Code § 1017(b).

(n3)Footnote 3. Law Rev. Comm. Comment to Cal. Evid. Code § 1017.

(n4)Footnote 4. Law Rev. Comm. Comment to Cal. Evid. Code § 1017.

(n5)Footnote 5. Former Cal. Civ. Proc. Code § 2032(a) dealt with physical or mental examinations by a physician
or licensed clinical psychologist when a mental or physical condition of examinee is in controversy; now see Cal. Civ.
Proc. Code § 2032.010 et seq.

(n6)Footnote 6. Board of Trustees v. Superior Court (1969) 274 Cal. App. 2d 377, 380, 79 Cal. Rptr. 58 .

(n7)Footnote 7. In re Eduardo A. (1989) 257 Cal. Rptr. 23 .

(n8)Footnote 8. See In re Eduardo A. (1989) 257 Cal. Rptr. 23 .

(n9)Footnote 9. See, e.g., Cal. Welf. & Inst. Code §§ 300 (jurisdiction of juvenile court in dependency hearings),
362(c) (juvenile court may make reasonable orders that are necessary and proper for the welfare of juvenile).

(n10)Footnote 10. In re Eduardo A. (1989) 257 Cal. Rptr. 23 .

(n11)Footnote 11. Cal. Evid. Code § 1017(a); People v. Perry (1972) 7 Cal. 3d 756, 782, 103 Cal. Rptr. 161, 499
P.2d 129 .

(n12)Footnote 11.1. People v. Angulo (2005) 129 Cal. App. 4th 1349, 1366, 30 Cal. Rptr. 3d 189 (explaining that
defendant's mental condition is always relevant in an SVPA proceeding).
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§ 25.42 Therapy Services Aiding Commission of Tort or Crime

The psychotherapist-patient privilege does not apply when the services of the psychotherapist were sought or obtained
to enable or aid anyone to commit or plan to commit a tort or a crime, or to escape detection or apprehension after the
commission of a tort or a crime.n1

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1018.
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§ 25.43 Parties Claiming Through Deceased Patient

There is no psychotherapist-patient privilege regarding a communication relevant to an issue between parties who all
claim through a deceased patient, regardless of whether the claims are by testate or intestate succession or by inter vivos
transaction.n1

The traditional exception for litigation between claimants for testate or intestate succession is based on the theory that
claimants in privity with the estate claim through the client, not adversely, and the deceased client presumably would
want his or her communications disclosed in litigation between the claimants so that his or her desires relative to the
disposition of the estate might be correctly carried out.n2 This rationale is equally applicable when one or more of the
parties is claiming by inter vivos transaction, as, for example, in an action between a party who claims under a deed
executed by a client in full possession of his or her faculties and a party who claims under a will executed while the
client's mental stability was dubious.n3

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1019.

(n2)Footnote 2. Cal. L. Revision Comm'n Comments to Cal. Evid. Code §§ 957, 1019.

(n3)Footnote 3. Cal. L. Revision Comm'n Comments to Cal. Evid. Code §§ 957, 1019.

Page 238



125 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters
CHAPTER 25 Psychotherapist-Patient Privilege

PART E. Exceptions to Privilege

1-25 California Deposition and Discovery Practice § 25.44

§ 25.44 Communication Relevant to Breach of Duty Arising out of Psychotherapist-Patient Relationship

There is no psychotherapist-patient privilege regarding a communication relevant to an issue of breach by the
psychotherapist or the patient of a duty arising out of the psychotherapist-patient relationship.n1

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1020.
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§ 25.45 Communication Relevant to Deceased Patient's Intent as to Writing Affecting Property Interest

There is no psychotherapist-patient privilege regarding a communication relevant to an issue concerning the intention of
a deceased patient with respect to a deed of conveyance, will, or other writing, executed by the patient, purporting to
affect an interest in property.n1

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1021.
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§ 25.46 Communication Relevant to Validity of Deceased Patient's Writing Affecting Property Interest

There is no psychotherapist-patient privilege regarding a communication relevant to an issue concerning the validity of
a deed of conveyance, will, or other writing, executed by a now deceased patient, purporting to affect an interest in
property.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureDefensesInsanityInsanity DefenseEstate, Gift & Trust LawWill ContestsTestamentary
CapacityGeneral OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient
PrivilegeScopeReal Property LawDeedsEnforceabilityReal Property LawPurchase & SaleContracts of
SaleEnforceabilityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1022.
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§ 25.47 Proceeding in Criminal Action to Determine Sanity

There is no psychotherapist-patient privilege in a proceeding under Cal. Penal Code § 1367 et seq. initiated at the
request of the defendant in a criminal action to determine his or her sanity.n1

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1023.
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§ 25.48 Patient Dangerous to Self or Others

[1] Generally

[a] Scope of Exception

There is no psychotherapist-patient privilege when the psychotherapist has reasonable cause to believe that the patient is
in such a mental or an emotional condition as to be dangerous to himself or herself or to the person or property of
another and that disclosure of the communication is necessary to prevent the threatened danger.n1 This exception is
based on the existence of a certain factual predicate: the psychotherapist believes the patient is a danger to another and
disclosure is necessary to prevent the danger. Cal. Evid. Code § 1024 provides that there is no privilege under these
circumstances. Thus, the exception is in no way linked to the concept of waiver.n2

The purpose of the exception is to free the psychotherapist from the strictures of confidentiality and permit him or her to
make disclosure under circumstances when there is reasonable cause to believe the patient is in a mental or an emotional
condition dangerous to the patient or the person or property of another.n3

This exception permits the psychotherapist to reveal, in a later trial or proceeding, both the substance of the warning and
the patient's statements, made in therapy, that triggered the warning. The psychotherapist is thereby permitted to reveal
statements made by the patient that led to the impressions and diagnosis and ultimate conclusion to communicate with
the victim. Communications from the patient that did not trigger the warning remain privileged, and the psychotherapist
may not reveal them.n4

The dangerous-patient exception is a narrower exception to the psychotherapist-patient privilege than the comparable
exceptions provided by Cal. Evid. Code § 982 (privilege for confidential marital communications) and Cal. Evid. Code
§ 1004 (physician-patient privilege).n5 Although this exception might inhibit the relationship between the patient and
the psychotherapist to a limited extent, it is essential that appropriate action be taken if the psychotherapist becomes
convinced during the course of treatment that the patient is a menace to himself or herself or others, and the patient
refuses to permit the psychotherapist to make the disclosure necessary to prevent the threatened danger.n6

[b] Reasonable Cause for Belief

The dangerous patient exception requires only reasonable cause for belief by the psychotherapist in the dangerousness
of the patient and the necessity of disclosure. It does not require that the patient must be dangerous to a person other
than the psychotherapist. Nor does it demand that the psychotherapist actually disclose the relevant communication or
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even issue a warning.n7

The reasonableness of the psychotherapist's belief of the patient's dangerousness is determined in light of the standards
of the psychotherapeutic community. The test is objective, but takes account of all the relevant circumstances; it is
based on the norms prevailing among psychotherapists as a group, but allows broad discretion to the individual
psychotherapist. In certain cases, expert testimony as to the relevant standards may be necessary.n8

The exception applied in a proceeding to extend a criminal defendant's commitment to a state hospital as a mentally
disordered sex offender based on the belief of the medical staff.n9 The court permitted disclosure of statements made by
the defendant to a psychiatric technician that supported the belief of the defendant's psychotherapist that the defendant
posed a serious threat of substantial harm to the health and safety of others.n10 Similarly, the exception was applied in a
child custody proceeding in which the child was removed from her mother's custody after being sexually abused by the
mother's boyfriend. Statements made by the mother during counseling sessions that she and her child attended after the
molestation were admissible as validating the psychotherapist's belief of a continuing threat of abuse to the child.n11

When it is alleged that a police officer's propensity towards violence is documented by a psychotherapist's report in that
officer's personnel file, an in camera inspection of those records may be appropriate. For example, when a criminal
defendant sought to discover a psychotherapist's statements contained in the arresting police officer's personnel file, to
ascertain whether that officer suffered from a mental or emotional condition rendering him prone to use excessive force
or to demonstrate racial prejudice, the California Supreme Court ordered an in camera inspection of the records, if they
existed, to test the applicability of Cal. Evid. Code § 1024.n12

[2] Retrospective Application of Exception

The exception in Cal. Evid. Code § 1024 expressly refers to disclosures ''necessary to prevent the threatened danger.'' A
literal reading of the statute would limit its application to prospective uses only, as when a psychotherapist deems it
necessary to prevent a threatened danger by initiating or testifying in a commitment proceeding.n13 Nonetheless, this
exception is not restricted to commitment proceedings, and has been applied retrospectively to allow disclosure of
otherwise privileged matters after the threatened danger has occurred or when disclosure was no longer necessary to
prevent danger.n14

The propriety of retrospective application was considered by a court in a personal injury action in which the plaintiffs
alleged that the defendant psychotherapists had breached their duty of care to the plaintiffs by failing to warn them of
their son's threats to do them physical harm. The court concluded that because the preliminary facts on which Cal. Evid.
Code § 1024 rests were present before the injury, the exception applied and there was no psychotherapist-patient
privilege.n15 In other words, the exception generally applies in tort actions if the court finds that, before the time of the
injury, the psychotherapist determined, or reasonably should have determined, that the patient presented a serious
danger of violence to a readily identifiable victim and that disclosure of the confidential communications was necessary
to prevent the threatened danger.n16 This tort cause of action was based on the psychotherapist's duty to warn, first
enunciated in Tarasoff v. Regents of Univ. of Cal., n17 in which the Supreme Court articulated the circumstances under
which a psychotherapist has a duty to to warn a third person of a dangerous patient.n18

The dangerous-patient exception has also been applied retrospectively in criminal proceedings.n19 Indeed, the
exception may take on added importance in a criminal proceeding. For example, in People v. Wharton, n20 in which the
defendant was charged with first degree murder of his girlfriend, a woman his psychotherapist had identified as a likely
victim and had warned, the Court applied the exception retrospectively to permit testimony by the defendant's
psychotherapist. If the exception ceases once the threat of harm no longer exists, a dangerous patient could regain the
protection of the privilege by simply killing his or her victim, which would be an absurd result. Such a rule would ill
serve the public interest in safety from violent assault, an interest the Legislature found predominant when balanced
against admitted importance of maintaining the confidential nature of statements made in psychotherapy.n21
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PRACTICE TIP:
Regrettably, with increasing frequency, domestic relations and other civil cases result in physical
violence being perpetrated on the parties to the litigation, their attorneys, and the presiding judges.
Frequently the person perpetrating the violence has seen or continues to see a psychotherapist. Tort
actions on behalf of those injured may be based on the failure-to-warn duty imposed by Tarasoff when
the therapist fails to warn an identifiable victim. Discovery to ascertain whether the perpetrator has been
seeing a psychotherapist is essential. Such discovery may take the form of an interrogatory or simple
questioning on deposition of the perpetrator. Commentary by John F. DeMeo.

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawGovernmental InformationFreedom of InformationDisclosure RequirementsPublic
InspectionAdministrative LawGovernmental InformationRecordkeeping & ReportingCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMethodsOral
DepositionsEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient
PrivilegeScopeEvidencePrivilegesPsychotherapist-Patient PrivilegeWaiverFamily LawFamily Protection &
WelfareInvoluntary CommitmentGovernmentsLegislationEffect & OperationRetrospective OperationHealthcare
LawActions Against Healthcare WorkersDoctors & PhysiciansLabor & Employment LawEmployee PrivacyDisclosure
of Employee InformationPersonnel FilesPublic Health & Welfare LawHealthcareMental Health
ServicesCommitmentInvoluntary Commitment of Adults

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1024; Mavroudis v. Superior Court (1980) 102 Cal. App. 3d 594, 603-604, 162
Cal. Rptr. 724 ; People v. Hopkins (1975) 44 Cal. App. 3d 669, 674, 119 Cal. Rptr. 61 . See Scull v. Superior Court
(1988) 206 Cal. App. 3d 784, 791-793, 254 Cal. Rptr. 24 (distinguishing exception to privilege based on danger posed
by patient from proposed exception based on danger posed by psychiatrist).

(n2)Footnote 2. People v. Wharton (1991) 53 Cal. 3d 522, 560-562, 280 Cal. Rptr. 631, 809 P.2d 290 (Court
rejected alternative interpretation of exception that would permit warning to potential victims, but forbid any other use
of such disclosures; once confidential communications are revealed by psychotherapist to third party, such
communications lose their confidential status). For discussion of waiver, see § 25.30.

(n3)Footnote 3. Lemelle v. Superior Court (1978) 77 Cal. App. 3d 148, 159, 143 Cal. Rptr. 450 .

(n4)Footnote 4. People v. Wharton (1991) 53 Cal. 3d 522, 554, 563, 280 Cal. Rptr. 631, 809 P.2d 290 .

(n5)Footnote 5. Cal. L. Revision Comm'n Comment to Cal. Evid. Code § 1024.

(n6)Footnote 6. Cal. L. Revision Comm'n Comment to Cal. Evid. Code § 1024.

(n7)Footnote 7. Menendez v. Superior Court (1992) 3 Cal. 4th 435, 451, 11 Cal. Rptr. 2d 92, 834 P.2d 786 .

(n8)Footnote 8. Menendez v. Superior Court (1992) 3 Cal. 4th 435, 451, 11 Cal. Rptr. 2d 92, 834 P.2d 786 .

(n9)Footnote 9. See People v. Lakey (1980) 102 Cal. App. 3d 962, 977, 162 Cal. Rptr. 653 .

(n10)Footnote 10. People v. Lakey (1980) 102 Cal. App. 3d 962, 976-977, 162 Cal. Rptr. 653 .

(n11)Footnote 11. See In re Courtney S. (1982) 130 Cal. App. 3d 567, 574-575, 181 Cal. Rptr. 843 .
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(n12)Footnote 12. People v. Memro (1985) 38 Cal. 3d 658, 687-689, 214 Cal. Rptr. 832, 700 P.2d 446 . For
discussion of the discoverability of police officer personnel records, see Ch. 26, pt. B.

(n13)Footnote 13. Mavroudis v. Superior Court (1980) 102 Cal. App. 3d 594, 603, 162 Cal. Rptr. 724 .

(n14)Footnote 14. See People v. Wharton (1991) 53 Cal. 3d 522, 554-560, 559-569 n.7, 280 Cal. Rptr. 631, 809
P.2d 290 ; Mavroudis v. Superior Court (1980) 102 Cal. App. 3d 594, 603-604, 162 Cal. Rptr. 724 .

(n15)Footnote 15. Mavroudis v. Superior Court (1980) 102 Cal. App. 3d 594, 598, 604, 162 Cal. Rptr. 724 .

(n16)Footnote 16. Mavroudis v. Superior Court (1980) 102 Cal. App. 3d 594, 604, 162 Cal. Rptr. 724 ; see, e.g.,
San Diego Trolley, Inc. v. Superior Court (2001) 87 Cal. App. 4th 1083, 1095-1096 (in personal injury action arising
out of plaintiff's injury while crossing defendant trolley company's tracks, plaintiff was entitled to disclosure, under Cal.
Evid. Code § 1024, of any warning defendant employer had received about defendant trolley driver from her
psychiatrist; any such warning would be persuasive evidence that defendant employer was fully aware of driver's
alleged impairment and its potential consequences).

(n17)Footnote 17. Tarasoff v. Regents of Univ. of Cal. (1976) 17 Cal. 3d 425, 131 Cal. Rptr. 14, 551 P.2d 334 .

(n18)Footnote 18. See Tarasoff v. Regents of Univ. of Cal. (1976) 17 Cal. 3d 425, 431, 131 Cal. Rptr. 14, 551
P.2d 334 ; see also Cal. Civ. Code § 43.92 (limiting Tarasoff liability to situations in which the patient has actually
communicated a serious threat of physical violence against a reasonably identifiable victim).

(n19)Footnote 19. See, e.g., People v. Wharton (1991) 53 Cal. 3d 522, 554-560, 554-560, 280 Cal. Rptr. 631,
809 P.2d 290 ; People v. Gomez (1982) 134 Cal. App. 3d 874, 881, 185 Cal. Rptr. 155 (Cal. Evid. Code § 1024
permitted disclosure in murder case of communications made by defendant during counseling sessions, in which he
threatened to kill victim); People v. Hopkins (1975) 44 Cal. App. 3d 669, 674, 119 Cal. Rptr. 61 (without considering
the literally prospective language of the statute, held that Cal. Evid. Code § 1024 permitted admission of defendant's
confession to burglary when defendant's arrest and confession resulted from information obtained by psychiatrist whom
defendant told of crime).

(n20)Footnote 20. People v. Wharton (1991) 53 Cal. 3d 522, 280 Cal. Rptr. 631, 809 P.2d 290 .

(n21)Footnote 21. People v. Wharton (1991) 53 Cal. 3d 522, 554-555, 280 Cal. Rptr. 631, 809 P.2d 290 .
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§ 25.49 Proceeding to Establish Patient's Competence

There is no psychotherapist-patient privilege in a proceeding brought by or on behalf of the patient to establish his or
her competence.n1

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1025.
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§ 25.50 Information Required to Be Reported or Recorded and Open to Public Inspection

There is no psychotherapist-patient privilege regarding information that the psychotherapist or the patient is required to
report to a public employee, or regarding information required to be recorded in a public office, if the report or record is
open to public inspection.n1

This rule was applied in a criminal case in which defendant, charged with battery on two police officers and resisting
arrest, sought pretrial discovery of records and reports that might show, in support of his defense, the officers'
propensity for violence or racial or ethnic prejudice.n2 The court stated that as to any records in the police department's
or district attorney's possession, the exception of Cal. Evid. Code § 1026 did not apply because there was no indication
that the records would be open to public inspection.n3 If they were, defendant could obtain the information himself, and
no discovery order would be required.n4

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1026.

(n2)Footnote 2. See Lemelle v. Superior Court (1978) 77 Cal. App. 3d 148, 158 n.2, 143 Cal. Rptr. 450 .

(n3)Footnote 3. Lemelle v. Superior Court (1978) 77 Cal. App. 3d 148, 158 n.2, 143 Cal. Rptr. 450 .

(n4)Footnote 4. Lemelle v. Superior Court (1978) 77 Cal. App. 3d 148, 158 n.2, 143 Cal. Rptr. 450 .
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§ 25.51 Patient Under Sixteen Years Who Is Victim of Crime

There is no psychotherapist-patient privilege if the patient is a child under the age of 16, and the psychotherapist has
reasonable cause to believe that the patient has been the victim of a crime and that disclosure of the communication is in
the best interest of the child.n1

Cal. Evid. Code § 1027 provides an exception to the psychotherapist-patient privilege that is analogous to the exception
provided by Cal. Evid. Code § 1024 (patient dangerous to self or others), discussed in § 25.48.n2 The exception of Cal.
Evid. Code § 1027 is necessary to permit court disclosure of communications to a psychotherapist by a child who has
been the victim of crime such as child abuse in a proceeding in which the commission of the crime is a subject of
inquiry.n3 Although this exception might inhibit the relationship between the patient and his or her psychotherapist to a
limited extent, it is essential that appropriate action be taken if the psychotherapist becomes convinced during the course
of treatment that the patient is the victim of a crime and that disclosure of the communication would be in the child's
best interest.n4

The exception was applied in a child dependency proceeding, in which the court of appeal held that the child's
psychotherapist-patient privilege would not require the exclusion of statements made by the child during counseling
sessions after the child had been sexually abused by the mother's boyfriend.n5 The court held the exception applied
because the child was under 16 years of age, was the victim of a crime, and the counselor could reasonably have
believed that disclosure was in the child's best interests.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureCriminal OffensesSex CrimesSexual AssaultAbuse of ChildrenGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeFamily LawFamily Protection &
WelfareChildrenAbuse, Endangerment & Neglect

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1027.

(n2)Footnote 2. Cal. L. Revision Comm'n Comment to Cal. Evid. Code § 1027.
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(n3)Footnote 3. Cal. L. Revision Comm'n Comment to Cal. Evid. Code § 1027.

(n4)Footnote 4. Cal. L. Revision Comm'n Comment to Cal. Evid. Code § 1027.

(n5)Footnote 5. See In re Courtney S. (1982) 130 Cal. App. 3d 567, 574, 181 Cal. Rptr. 843 .

(n6)Footnote 6. In re Courtney S. (1982) 130 Cal. App. 3d 567, 574-575, 181 Cal. Rptr. 843 .
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§ 25.52 Report Regarding Abuse of Elderly and Dependent Adults

The psychotherapist-patient privilege does not apply in any court proceeding or administrative hearing to information
regarding suspected cases of abuse of the elderly or dependent adults when that information is required to be reported
pursuant to Cal. Welf. & Inst. Code § 15600 et seq.n1

Information and records described in Cal. Welf. & Inst. Code § 5328n2 may be disclosed in communications relating to
the prevention, investigation, or treatment of elder abuse or dependent adult abuse pursuant to Cal. Welf. & Inst. Code
§§ 15600 et seq. and 15750 et seq.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawGovernmental InformationRecordkeeping & ReportingEvidencePrivilegesPsychotherapist-Patient
PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeFamily LawFamily Protection &
WelfareDependent & Disabled AdultsAbuse, Endangerment & NeglectFamily LawFamily Protection & WelfareElderly
PersonsAbuse, Endangerment & Neglect

FOOTNOTES:
(n1)Footnote 1. Cal. Welf. & Inst. Code § 15637.

(n2)Footnote 2. Confidentiality of information and records of Department of Mental Health during course of
providing specified mental health services.

(n3)Footnote 3. Cal. Welf. & Inst. Code § 5328.5.
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§ 25.53 Report Regarding Abusive Conduct

The psychotherapist-patient privilege does not apply to information regarding child abuse or neglect required to be
reported pursuant to the Child Abuse and Neglect Reporting Actn1 in any court proceeding or administrative hearing.n2
By enacting that Act, the Legislature has determined that the patient's right to privacy must yield in furtherance of the
state's compelling interest to further the reporting, detection, and prosecution of child abuse cases. This exception to the
psychotherapist privilege is not so technically construed that it applies only to the prosecution of child abuse. For
example, it was held to apply to a tort action brought by a man against his former wife after he had been wrongly
accused of abusing their son and had been denied visitation rights.n3 The court of appeal upheld limited deposition
testimony of the psychotherapist for purposes of authenticating the therapist's child abuse report, ascertaining the
therapist's oral communications with authorities, and determining whether the report was based on statements made by
the former wife.n4 The court said one of the primary reasons for its decision was that the confidential communications
had already been disclosed to several parties, and that it would be obstructionist to deny the father discovery of
previously disclosed information. Further, if discovery were denied, the mother would be given de facto immunity from
liability for filing a false child abuse report.n5 Additionally, the evidence sought was essential to the adjudication of the
complaint, in that the father stood little chance of being able to prove his allegations if he could not authenticate the
therapist's report or confirm that the information in the report came from the boy's mother. Finally, the the state's
interest in facilitating the ascertainment of truth in connection with legal proceedings is substantial enough to compel
disclosure of communications between a psychotherapist and his or her patient.n6

The child abuse or neglect reporting exception to the psychotherapist-patient privilege set out in Cal. Penal Code §
11171.2(b) does not apply to disclosures of patient communications concerning incidents of child abuse that the
psychotherapist has already previously reported to an appropriate agency.n7

Health practitioners are among those required to make a report of (1) any patient suffering from any wound or other
injury inflicted by his or her own act or inflicted by another when the injury is by means of a knife, firearm, or other
deadly weapon, or (2) any patient suffering from any wound or other physical injury that is the result of assaultive or
abusive conduct.n8 In any court proceeding or administrative hearing, the psychotherapist-patient privilege does not
apply to the information required to be reported.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureCriminal OffensesCrimes Against PersonsDomestic OffensesChildrenReporting
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RequirementsEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeElementsEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeFamily LawFamily Protection &
WelfareChildrenAbuse, Endangerment & NeglectFamily LawFamily Protection & WelfareChildrenChild Abuse
Prevention & Treatment Act

FOOTNOTES:
(n1)Footnote 1. Cal. Penal Code § 11164 et seq.

(n2)Footnote 2. Cal. Penal Code § 11171.2(b).

(n3)Footnote 3. See Roe v. Superior Court (1991) 229 Cal. App. 3d 832, 845, 280 Cal. Rptr. 380 .

(n4)Footnote 4. Roe v. Superior Court (1991) 229 Cal. App. 3d 832, 842-846, 280 Cal. Rptr. 380 .

(n5)Footnote 5. See generally Cal. Civ. Code § 48.7; Cal. Penal Code § 11172(a).

(n6)Footnote 6. Roe v. Superior Court (1991) 229 Cal. App. 3d 832, 843, 280 Cal. Rptr. 380 .

(n7)Footnote 7. People v. Stritzinger (1983) 34 Cal. 3d 505, 514, 194 Cal. Rptr. 431, 668 P.2d 738 (construing
former Penal Code § 11171, now see Cal. Penal Code § 11171.2(b)); Roe v. Superior Court (1991) 229 Cal. App. 3d
832, 844-845, 280 Cal. Rptr. 380 (construing former Penal Code § 11171, now see Cal. Penal Code § 11171.2(b)). See
People v. John B. (1987) 192 Cal. App. 3d 1073, 1077-1079, 237 Cal. Rptr. 659 (psychotherapist's testimony regarding
subsequent disclosures was not prejudicial error), construing former Cal. Penal Code § 11171, now see Cal. Penal Code
§ 11171.2(b)).

(n8)Footnote 8. Cal. Penal Code § 11160(a).

(n9)Footnote 9. Cal. Penal Code § 11163.2.
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§ 25.54 Limited Exception Based on Patient's Right to Be Free From Harm While in State Custody

The state's interest in facilitating the ascertainment of truth in a legal proceeding based on a patient's right to be free
from harm from other patients while in state custody is substantial enough to compel disclosure of certain information
ordinarily protected by the psychotherapist-patient privilege.n1 In County of Alameda v. Superior Court,n2 a personal
injury action brought by a female patient against a county psychiatric hospital after she had been raped while in its
custody, the hospital refused to disclose the name, address, and telephone number of the male patient found with
plaintiff immediately after her rape, claiming that information was privileged.n3 The court noted that the
psychotherapist-patient privilege is an aspect of a patient's constitutional right to privacy, which is not absolute, but may
yield in the furtherance of compelling state interests.n4 The court recognized that federal law provides patients with a
liberty interest in personal security and an entitlement to protection from harm from other dangerous patients while
confined under state authority. Combining this right of safety with the exception for psychtherapist disclosures
necessary to prevent threatened danger to third parties first articulated in Tarasoff v. Regents of Univ. of Cal.,n5 the
court in County of Alameda found that the requested disclosure was necessary. In order to minimize the unnecessary
invasion of the male patient's privacy interests, however, disclosure was specifically limited to the plaintiff.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawSubstantive Due ProcessPrivacyGeneral OverviewConstitutional LawSubstantive Due
ProcessPrivacyPersonal InformationEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient
PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. County of Alameda v. Superior Court (1987) 194 Cal. App. 3d 254, 260-261, 239 Cal. Rptr. 400 .

(n2)Footnote 2. County of Alameda v. Superior Court (1987) 194 Cal. App. 3d 254, 239 Cal. Rptr. 400 .

(n3)Footnote 3. County of Alameda v. Superior Court (1987) 194 Cal. App. 3d 254, 257, 239 Cal. Rptr. 400 .

(n4)Footnote 4. County of Alameda v. Superior Court (1987) 194 Cal. App. 3d 254, 260, 239 Cal. Rptr. 400 . See
discussion of the right of privacy in Ch. 30.

(n5)Footnote 5. Tarasoff v. Regents of Univ. of Cal. (1976) 17 Cal. 3d 425, 442, 131 Cal. Rptr. 14, 551 P.2d 334
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(n6)Footnote 6. County of Alameda v. Superior Court (1987) 194 Cal. App. 3d 254, 260-264, 239 Cal. Rptr. 400 .
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§ 25.55 Limited Exception for Coroner's Inquest

When warranted by the circumstances, a limited exception to the psychotherapist-patient privilege may exist during an
inquest by the coroner.n1 When the coroner seeks a privileged confidential communication of a deceased person for the
purpose of inquiry into and determination of the circumstances, manner, and cause of death, or for introduction as
evidence at a coroner's inquest proceeding, the coroner must provide notice to the decedent's personal representative,
appointed by the court, if any, or to the person who has the right to control disposition of the decedent's remains, to the
extent known.n2 For discussion of the notice procedure, as well as the extent and conditions attaching to this exception,
see Chapter 24.

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewEvidencePrivilegesPsychotherapist-Patient
PrivilegeExceptionsEvidencePrivilegesPsychotherapist-Patient PrivilegeScopeHealthcare LawTreatmentHuman
RemainsDuties of Coroners & Medical Examiners

FOOTNOTES:
(n1)Footnote 1. See Cal. Gov't Code § 27491.8.

(n2)Footnote 2. Cal. Gov't Code § 27491.8(a); see Cal. Health & Safety Code § 7100(a)(1)-(4), (b)(1)-(2) (persons
who have right to control disposition of decedent's remains).
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§ 26.syn Synopsis to Chapter 26: Official Information and Related Privileges

§ 26.01 Official Information Privilege

[1] Generally

[2] ''Official Information'' Defined

[3] ''Public Entity'' Defined

[4] Extent of Privilege

§ 26.02 Privilege Absolute When Disclosure Prohibited by Statute

§ 26.03 Privilege Conditional When Disclosure Against Public Interest

[1] Balancing Test Required

[2] Application of Balancing Test

[a] Examples of When Privilege Upheld

[b] Examples of When Privilege Not Permitted

[3] In Camera Hearing

§ 26.04 Assertion and Waiver of Privilege

[1] Public Entity as Holder of Privilege

[2] Waiver of Privilege

[a] Consent as Waiver

[b] Disclosure as Waiver
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[c] Failure to Assert as Waiver

[d] Waiver Exception

§§ 26.05-26.09 Reserved

§ 26.10 Privilege for Tax Returns

[1] Nature and Scope of Privilege

[2] Assertion of Privilege

[3] Waiver of Privilege

[a] By Agreement

[b] Placing Returns in Issue

[c] All Joint Holders Must Waive

[4] Tax Returns in Family Law Support Proceedings

§ 26.11 Information Regarding Vehicle Accidents

[1] Accident Reports

[2] Information Contained in Accident Reports

[3] Information Contained in DMV Records Relating to Physical and Mental Condition

[4] Testimony by Reporting Officer

§ 26.12 Identity of Informers

§ 26.13 Records Concerning Police or Custodial Officers

[1] Police Records and Records of Custodial Officers

[a] Citizens' Complaints

[b] Personnel Records

[2] Confidentiality of Records

[3] Procedure to Obtain Discovery

[a] Mandatory Compliance With Evidence Code Section 1043

[b] Motion Required

[i] Written Motion
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[ii] Contents of Motion

[4] Determination of Discoverability

[a] Relevant Information

[b] Determination of Relevance

[i] Exclusion of Specified Information

[ii] Information Available From Other Sources

[c] Relation of Relevance Requirement to Balancing Test

[5] Court Order

[a] Limits on Use of Information

[b] Protective Order

[c] Review

§ 26.14 Files of Division of Industrial Safety

§ 26.15 Public Social Service Records

§ 26.15A Juvenile Court Records

§ 26.16 Complaints to State Bar

§ 26.17 Other Privileges

§ 26.18 Federal ''State Secrets'' Privilege
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Scope

SCOPE

This chapter discusses the basic privilege for official information that has been acquired in confidence by a public
employee, as set forth in Cal. Evid. Code § 1040. It also discusses other privileges for specified types of information
maintained by or required to be reported to the government that are based on case law or on statutes other than Cal.
Evid. Code § 1040. The scope of these particular privileges may go beyond the government's basic privilege under Cal.
Evid. Code § 1040, and there may be differences regarding who holds the particular privilege and who may waive it.

The exemptions from the government's duty to disclose public records under the Public Records Act (Cal. Gov't Code §
6250 et seq.) are discussed in Chapter 20. See MOORE'S Federal Practice, Chapter 26 (Matthew Bender), for
discussion of discovery from the United States government.
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§ 26.01 Official Information Privilege

[1] Generally

Cal. Evid. Code § 1040(b) sets forth the privilege concerning official informationn1 available to a public entity. A
public entity has a privilege to refuse to disclose official information, and to prevent another from disclosing that
information, if the privilege is claimed by a person authorized by the public entity to do so and disclosure is forbidden
by an act of the Congress of the United States or a California statute.n2 A public entity also has the privilege if it is
claimed by an authorized person and disclosure of the information is against the public interest because there is a
necessity for preserving the confidentiality of the information that outweighs the necessity for disclosure in the interest
of justice.n3 However, no privilege may be claimed under this provision if any person authorized to do so has consented
that the information be disclosed in the proceeding.n4 In determining whether disclosure of the information is against
the public interest, the interest of the public entity as a party in the outcome of the proceeding may not be considered.n5

[2] ''Official Information'' Defined

As used in Cal. Evid. Code § 1040, ''official information'' means information acquired in confidence by a public
employee in the course of his or her duty and not open, or officially disclosed, to the public prior to the time the claim
of privilege is made.n6

In construing this definition, the California Supreme Court has held that the voluntary statements of a criminal suspect
to investigating authorities cannot be considered ''information acquired in confidence'' and cannot be withheld from
discovery in a subsequent civil action on the ground of the conditional official information privilege of Cal. Evid. Code
§ 1040(b)(2).n7 Thus, when the plaintiff in a personal injury action, arising out of the shooting of a minor by police,
sought to discover from the district attorney statements made by the defendant police officers to authorities during an
investigation of the incident in preparation for possible criminal prosecution, the district attorney could not resist
production of the officers' statements on the basis of the conditional official information privilege.n8

On the other hand, one court of appeal has held that the contents of police investigative files sought in civil discovery,
including statements of criminal suspects to police, must remain confidential so long as the need for confidentiality
outweighs the benefits of disclosure in any particular case.n9 In this case, the suspects in an ongoing murder
investigation sought to review the contents of the police investigative file through civil discovery. These suspects,
parents of a murdered child, had filed a civil suit for defamation, conversion, spoilation of evidence and various civil
rights violations, as a result of their initial detention and questioning by police and their public identification by police
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as suspects. The trial court issued an order allowing them to review the investigative file, and the county prosecutor
petitioned for review of this order. In the review proceeding, the suspects argued that much of the information contained
in the investigative file, including their own statements and statements made by other witnesses, was not ''acquired in
confidence'' and thus was not privileged under Cal. Evid. Code § 1040(a).n10 The court of appeal concluded, however,
that there was no need to analyze separately the manner in which each item in the file had been obtained,for purposes of
determining whether it was protected by the official information privilege. Instead, the court concluded that evidence
gathered by the police as part of an ongoing criminal investigation is by its nature confidential, pending the weighing of
interests under Cal. Evid. Code § 1040(b)(2).n11

Another court of appeal relied on County of Orange to hold that medical information acquired by the DMV constitutes
''official information'' within the meaning of Cal. Evid. Code § 1040.n12 In a case arising from a vehicular homicide
prosecution, the court of appeal rejected the government's contention that the DMV failed to establish the preliminary
fact of ''information acquired in confidence,'' a threshold burden for claiming privilege under Cal. Evid. Code § 1040.
Rather, the court found that medical information can be deemed ''acquired in confidence'' because it is intrinsically
confidential. The court cited with approval County of Orange, in which the Fourth District Court of Appeal held that an
open homicide investigation file was privileged from discovery under Cal. Evid. Code § 1040(b)(2), in a related civil
suit, even though some of the information in the file, such as the plaintiffs' own statements and crime scene evidence
obtained in public view, was not ''acquired in confidence'' in ''the literal sense of that term.''n13 ''Likewise, medical
information is by its nature confidential and widely treated as such.''n14

Another court of appeal, however, declined to follow County of Orange.n15 In this case arising from a dependency
proceeding, the court of appeal concluded that when the party seeking discovery of law enforcement records was a
father at risk of losing custody of his child because of his alleged violent acts against another child, the juvenile court
erred by not conducting an in camera review of the records related to the investigation of the child's death.n16 Citing
Shepherd v. Superior Court,n17 this court held that the juvenile court was required to examine the investigative files in
camera and carefully weigh the parties' respective, colliding interests in disclosure and confidentiality for each item
petitioner father sought to discover, before ruling on the applicability of the conditional privilege under Cal. Evid. Code
§ 1040(b)(2) to that item.n18 The court distinguished County of Orange, reasoning that a litigant's interest in
prosecuting a civil action for damages ''pales'' in comparison to a parent's interest in having custody of his of her
child.n19 The court observed that the mere fact evidence incriminated petitioner was not enough to prevent disclosure.
The government must also show there was a real possibility that release of the information would allow the perpetrator
to avoid apprehension (for example, by allowing the perpetrator to tailor an explanation to fit the forensic evidence).n20

[3] ''Public Entity'' Defined

A ''public entity'' includes a nation, state, county, city and county, city, district, public authority, public agency, or any
other political subdivision or public corporation, whether foreign or domestic.n21

[4] Extent of Privilege

Evidence Code Section 1040 represents the exclusive means by which a public entity may assert a claim of
governmental privilege based on the necessity for secrecy.n22

The privilege set out in Cal. Evid. Code § 1040 may apply to a report that the government has received from an
informer, but it does not entitle the government to prevent the informer from revealing the knowledge that the informer
has communicated to the government. Any statutory privilege of an informer not to disclose a report made to the
government is not affected by Cal. Evid. Code § 1040. Nor does Cal. Evid. Code § 1040 extend to the identity of an
informer. Special rules for determining when the government has a privilege to keep secret the identity of an informer
are set out in Cal. Evid. Code § 1041.n23 However, the circumstances under which a public entity may refuse to
disclose official information and the circumstances under which it may refuse to disclose the identity of an informer are
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similar.n24

The right of access to records of medical or psychological history, when that access would otherwise be available under
Cal. Evid. Code § 996n25 or Evidence Code Section 1016,n26 is not affected by Cal. Evid. Code § 1040.n27

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim Privileges

FOOTNOTES:
(n1)Footnote 1. For definition of ''official information,'' see [2], below.

(n2)Footnote 2. Cal. Evid. Code § 1040(b)(1); see discussion in § 26.02.

(n3)Footnote 3. Cal. Evid. Code § 1040(b)(2); see discussion in § 26.03.

(n4)Footnote 4. Cal. Evid. Code § 1040(b)(2); see discussion in § 26.04[2][a].

(n5)Footnote 5. Cal. Evid. Code § 1040(b)(2).

(n6)Footnote 6. Cal. Evid. Code § 1040(a).

(n7)Footnote 7. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 124, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n8)Footnote 8. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 124-126, 130 Cal. Rptr. 257, 550 P.2d 161 .

(n9)Footnote 9. County of Orange v. Superior Court (2000) 79 Cal. App. 4th 759, 765, 94 Cal. Rptr. 2d 261 .

(n10)Footnote 10. County of Orange v. Superior Court (2000) 79 Cal. App. 4th 759, 763-764, 94 Cal. Rptr. 2d
261 .

(n11)Footnote 11. County of Orange v. Superior Court (2000) 79 Cal. App. 4th 759, 765-766, 94 Cal. Rptr. 2d
261 (citing case and statutory law recognizing confidentiality of investigative files); see § 26.03[1], [2][a].

(n12)Footnote 12. Dept. of Motor Vehicles v. Superior Court (2002) 100 Cal. App. 4th 363, 373-374, 122 Cal.
Rptr. 2d 504 .

(n13)Footnote 13. Dept. of Motor Vehicles v. Superior Court (2002) 100 Cal. App. 4th 363, 373-374, 122 Cal.
Rptr. 2d 504 , citing County of Orange v. Superior Court (2000) 79 Cal. App. 4th 759, 764, 94 Cal. Rptr. 2d 261 .

(n14)Footnote 14. Dep't of Motor Vehicles v. Superior Court (2002) 100 Cal. App. 4th 363, 374, 122 Cal. Rptr.
2d 504 .

(n15)Footnote 15. Michael P. v. Superior Court (2001) 92 Cal. App. 4th 1036, 113 Cal. Rptr. 2d 11 .

(n16)Footnote 16. Michael P. v. Superior Court (2001) 92 Cal. App. 4th 1036, 1044, 113 Cal. Rptr. 2d 11 .

(n17)Footnote 17. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 130 Cal. Rptr. 257, 550 P.2d 161
(discussed above).

(n18)Footnote 18. Michael P. v. Superior Court (2001) 92 Cal. App. 4th 1036, 1043-1046, 113 Cal. Rptr. 2d 11 .
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(n19)Footnote 19. Michael P. v. Superior Court (2001) 92 Cal. App. 4th 1036, 1045-1046, 113 Cal. Rptr. 2d 11 .

(n20)Footnote 20. Michael P. v. Superior Court (2001) 92 Cal. App. 4th 1036, 1047, 113 Cal. Rptr. 2d 11 .

(n21)Footnote 21. Cal. Evid. Code § 200; see Cal. Evid. Code § 100.

(n22)Footnote 22. Pitchess v. Superior Court (1974) 11 Cal. 3d 531, 540, 113 Cal. Rptr. 897, 522 P.2d 305 ;
Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560, 583, 235 Cal. Rptr. 516 .

(n23)Footnote 23. See Assembly Judiciary Comm. Comment to Cal. Evid. Code § 1040; see also discussion in §
26.12.

(n24)Footnote 24. Compare Cal. Evid. Code § 1040(b) with Cal. Evid. Code § 1041(a); see Assembly Judiciary
Comm. Comment to Cal. Evid. Code § 1041.

(n25)Footnote 25. Patient-litigant exception to physician-patient privilege. For discussion, see Ch. 24.

(n26)Footnote 26. Patient-litigant exception to psychotherapist-patient privilege. For discussion, see Ch. 25.

(n27)Footnote 27. See Cal. Evid. Code § 1044.
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§ 26.02 Privilege Absolute When Disclosure Prohibited by Statute

A public entity has an absolute privilege to refuse to disclose official information, and to prevent another from
disclosing that information, if the privilege is claimed by a person authorized by the public entity to do so and
disclosure is forbidden by an act of the Congress of the United States or a statute of California.n1 If the privilege is
absolute because the disclosure is statutorily forbidden, there is no room for the court to exercise its discretion in ruling
on the privilege.n2 In contrast, the court does exercise its discretion in ruling on the conditional privilege set out in Cal.
Evid. Code § 1040(b)(2).n3

For example, the court in Richards v. Superior Court n4 upheld a claim of absolute privilege made by the State
Department of Public Employment under Cal. Evid. Code § 1040 and Cal. Unemp. Ins. Code §§ 2111 and 2714, which
protect the confidentiality of department records. The absolute nature of the privilege protected the department's records
and those of its examining doctor regarding a personal injury plaintiff from discovery by the defendant in the personal
injury action.n5 The court in Kleitman v. Superior Court n6 also upheld a claim of absolute privilege under Cal. Evid.
Code § 1040 and Cal. Gov't Code § 54956.8, which protects the confidentiality of closed session proceedings. The court
denied a discovery motion compelling answers to interrogatories concerning personal recollections of city council
members as to proceedings which took place during an unrecorded closed session of the city council held under the
Ralph M. Brown Act (the Act), which governs meetings of local agencies.n7 As a matter of first impression, the court
held that Cal. Evid. Code § 1040(b)(1) necessarily includes the Act's prohibition of disclosure of closed session
proceedings, except as provided by the Act. In this case, the Act's exceptions did not authorize such discovery.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim Privileges

FOOTNOTES:
(n1)Footnote 1. See Cal. Evid. Code § 1040(b)(1); Assembly Judiciary Comm. Comment to Cal. Evid. Code § 1040.

(n2)Footnote 2. Richards v. Superior Court (1968) 258 Cal. App. 2d 635, 638-639, 65 Cal. Rptr. 917 .

(n3)Footnote 3. For discussion of the conditional privilege, see § 26.03.
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(n4)Footnote 4. Richards v. Superior Court (1968) 258 Cal. App. 2d 635, 65 Cal. Rptr. 917 .

(n5)Footnote 5. Richards v. Superior Court (1968) 258 Cal. App. 2d 635, 638-639, 65 Cal. Rptr. 917 . It should
be noted, however, that Cal. Evid. Code § 1040(c) now provides that the Employment Development Department must
disclose information in its possession to law enforcement agencies relating to any person for whom an arrest warrant
has been issued.

(n6)Footnote 6. Kleitman v. Superior Court (1999) 74 Cal. App. 4th 324, 87 Cal. Rptr. 2d 813 , mod. opn., 74
Cal. App. 4th 1231b.

(n7)Footnote 7. Cal. Gov't Code § 54956.8; see Cal. Gov't Code § 54950 et seq.

(n8)Footnote 8. Kleitman v. Superior Court (1999) 74 Cal. App. 4th 324, 335, 87 Cal. Rptr. 2d 813 , mod. opn.,
74 Cal. App. 4th 1231B .
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§ 26.03 Privilege Conditional When Disclosure Against Public Interest

[1] Balancing Test Required

Under Cal. Evid. Code § 1040(b)(2), a public entity has a conditional privilege to refuse to disclose official information,
and to prevent another from disclosing that information, if the privilege is claimed by a person authorized by the public
entity to do so, and disclosure of the information is against the public interest because there is a necessity for preserving
the confidentiality of the information that outweighs the necessity for disclosure in the interest of justice. In determining
whether disclosure of the information is against the public interest, the interest of the public entity as a party in the
outcome of the proceeding may not be considered.n1

In deciding whether materials sought to be subpoenaed from a public entity are protected under the conditional privilege
of Cal. Evid. Code § 1040(b)(2), appellate courts have held that the trial court should determine (1) without respect to
the privilege, whether the moving papers are in compliance with the requirements of specificity, materiality, and good
cause set out in Cal. Civ. Proc. Code § 1985(b) (requirements of subpoena duces tecum); (2) whether any items
properly sought under Cal. Civ. Proc. Code § 1985(b) constitute ''information acquired in confidence'' that falls within
the definition of ''official information'' set out in Cal. Evid. Code § 1040(a);n2 and (3) with respect to information that
comes within the definition of Cal. Evid. Code § 1040(a), whether there is a necessity for preserving the confidentiality
of the information that outweighs the necessity of disclosure in the interest of justice.n3

Implicit in this assessment is a consideration of the consequences of disclosure or withholding to both the litigant and to
the public. Consideration of the consequences of withholding from the litigant involves matters similar to those relating
to determination of good cause under Cal. Civ. Proc. Code § 1985(b), namely, the importance of the materials sought to
a fair presentation of the litigant's case, the availability of the material to the litigant by other means, and the
effectiveness and difficulty of those other means. Consideration of the consequences of disclosure to the public entails
examination of the effect of disclosure on the integrity of public processes and procedures, keeping in mind that the
public has an interest in seeing that justice is done in the particular cause, as well as an interest in maintaining the
secrecy of the information.n4

In Parnes v. Superior Court, n5 the trial court did not apply the balancing test in a case brought by former university
faculty members who alleged that the university had denied them tenure in retaliation for exercising First Amendment
rights. The faculty members sought to discover investigative personnel documents maintained by the university. The
court of appeal held that the trial court erred and that application of the balancing test was required because the faculty
members had made a strong showing that the information sought was essential to an independent judicial determination
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of the merit of their allegations and because the information was only conditionally protected.n6

[2] Application of Balancing Test

[a] Examples of When Privilege Upheld

In the cases that follow, the official information privilegen7 was upheld after application of the balancing test.

Official information was held to be privileged under Cal. Evid. Code § 1040(b)(2) when a corporation defending
proceedings brought against it by the Attorney General's Office sought discovery of information relating to a
prospective defense of discriminatory law enforcement, which the corporation had not yet pleaded in the action. The
court held that disclosure of official investigative material was against the public interest without substantial and
credible evidence of invidious discrimination by the Attorney General.n8

Records containing data obtained by the Municipal Civil Services Commission from private employers on a promise of
secrecy were held to be privileged under former Code of Civil Procedure Section 1881(5)n9 when the information could
not have been obtained without a promise of secrecy and revelation of the source of the information would foment
disturbance in both public and private employment.n10

Expert testimony from a physician, whose conclusions relied on hospital peer review materials unavailable to the public
under Cal. Evid. Code § 1157, was held to be privileged under Cal. Evid. Code § 1040.n11 The expert's opinions were
based on ''official information'' under Cal. Evid. Code § 1040 that is, information acquired in confidence by a public
employee in the course of his duty and not disclosed to the public ( see § 26.01[2]). The necessity of preserving such
confidentiality with respect to hospital peer review records, which inures to the benefit of the public by encouraging
candid evaluations by their peers ( see § 31.01[2][a]), greatly outweighed ''the necessity of disclosure in the interests of
justice.''n12

Police files in an ongoing criminal investigation into a child's murder were held to be privileged under Cal. Evid. Code
§ 1040(b)(2), when weighed against the need for discovery in a civil action by the child's parents, who, after being
publically named as suspects in the murder, sued for defamation, conversion, spoilation of evidence and various civil
rights violations. The appropriate remedy in this case was for the trial court to stay discovery of the investigative
information in the civil action in order to allow the police the necessary time to investigate. However, in the future, the
trial court could determine that there has not been enough progress in the investigation to justify continued protection of
most of the files.n13

Individual citizens' arrest records were held to be privileged under Cal. Evid. Code § 1040(b)(2), when weighed against
defendant's request for discovery of all cases which a police detective had investigated or in which he had made an
arrest in the year before he was murdered. The significant interest in preserving the confidentiality of individual citizen's
arrest records outweighed defendant's showing of need for those records, which was based on speculation and
constituted the ''proverbial fishing expedition.''n14

Reports of an investigation of a drowning in a municipal swimming pool were held to be privileged until the possibility
of litigation concerning the incident had ceased.n15

A probation file and an adoption file were conditionally protected from disclosure under Cal. Welf. & Inst. Code § 827
and Cal. Evid. Code § 1040(b)(2), respectively, in a proceeding by a county social service department under Cal. Civ.
Code § 232 to declare a minor free from the custody and control of her parent. The court of appeal upheld the ruling
permitting the parent to discover only certain parts of the files.n16

In a case in which defendant in pending civil litigation sought to compel discovery from a state agency of memoranda

Page 268
1-26 California Deposition and Discovery Practice § 26.03



from the state agency to the Governor's Office, the court of appeal held that the applicable privilege was not absolute,
but conditional under Cal. Evid. Code § 1040(b)(2), which required the trial court to consider the party's need for
disclosure in the interest of justice, and to determine whether that interest were outweighed by the public interest in
preserving confidentiality.n17

[b] Examples of When Privilege Not Permitted

In the cases discussed in this subsection, a claim of the official information privilegen18 was rejected after application
of the balancing test.

In a wrongful death action arising out of a shooting incident involving police officers, the California Supreme Court
found no significant derogation of the policies underlying grand jury secrecy in the plaintiff's demand for discovery of
investigative materials concerning the incident that were prepared or collected by the district attorney. No criminal
action had resulted from the investigation, and the plaintiff did not seek to discover any part of the grand jury transcripts
to learn what evidence was or was not presented to the grand jury or to discover the content of the grand jury
deliberations.n19

In a defamation action based on public charges by the plaintiff's former employer that the plaintiff had raped the
employer's minor daughter, the plaintiff served a subpoena duces tecum on the police department requesting production
of records containing the minor's statements to the investigating officer concerning the alleged rape. In ordering that the
investigation reports be produced on condition the information not be used or disclosed by the plaintiff or his counsel
for any purpose outside the confines of the litigation, the court of appeal held that the plaintiff's interest in preserving
his reputation against a charge of committing a heinous felony outweighed the minor's interest in sexual privacy. The
reports would have been available to the plaintiff if he had been prosecuted for the rape, and disclosure would not
involve intrusion into the minor's sexual experiences beyond what she had already revealed to others nor be more than
what would have been revealed if the People had elected to pursue prosecution.n20

[3] In Camera Hearing

In an appropriate situation, such as one in which an adversarial hearing with counsel would destroy, at the outset, the
very privilege claimed, the trial court may hold an in camera proceeding at which neither party is represented in order to
determine the applicability of the official information privilege.n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim Privileges

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1040(b)(2).

(n2)Footnote 2. For discussion of ''official information,'' see § 26.01 [2].

(n3)Footnote 3. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 127-128, 130 Cal. Rptr. 257, 550 P.2d 161 ;
Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560, 585-586, 235 Cal. Rptr. 516 .

(n4)Footnote 4. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 126, 130 Cal. Rptr. 257, 550 P.2d 161 ; see
Terzian v. Superior Court (1970) 10 Cal. App. 3d 286, 294-295, 88 Cal. Rptr. 806 .
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(n5)Footnote 5. Parnes v. Superior Court (1978) 81 Cal. App. 3d 831, 146 Cal. Rptr. 818 .

(n6)Footnote 6. Parnes v. Superior Court (1978) 81 Cal. App. 3d 831, 835-836, 146 Cal. Rptr. 818 .

(n7)Footnote 7. Cal. Evid. Code § 1040(b)(2).

(n8)Footnote 8. People v. Superior Court (Lyons Buick-Opel-GMC, Inc.) (1977) 70 Cal. App. 3d 341, 344, 138
Cal. Rptr. 791 .

(n9)Footnote 9. Now see Cal. Evid. Code § 1040.

(n10)Footnote 10. San Francisco v. Superior Court of San Francisco (1951) 38 Cal. 2d 156, 159, 162-163, 238
P.2d 581 .

(n11)Footnote 11. Fox v. Kramer (2000) 22 Cal. 4th 531, 542, 93 Cal. Rptr. 2d 497, 994 P.2d 343 .

(n12)Footnote 12. Fox v. Kramer (2000) 22 Cal. 4th 531, 542, 93 Cal. Rptr. 2d 497, 994 P.2d 343 .

(n13)Footnote 13. County of Orange v. Superior Court (2000) 79 Cal. App. 4th 759, 768-769, 94 Cal. Rptr. 2d
261 (suggesting that trial court look at trade secret cases for guidance in determining what parts of the file to disclose
when passage of time reversed balance of competing interests).

(n14)Footnote 14. People v. Jenkins (2000) 22 Cal. 4th 900, 956-957, 95 Cal. Rptr. 2d 377, 997 P.2d 1044 (no
error in concluding that defendant had not given sufficient justification for discovery and in denying motion except with
regard to any information obtained by police department that other individuals may have threatened murdered
detective).

(n15)Footnote 15. Jessup v. Superior Court (1957) 151 Cal. App. 2d 102, 107-108, 311 P.2d 177 (case decided
under former Cal. Civ. Proc. Code § 1881(5); now see Cal. Evid. Code § 1040).

(n16)Footnote 16. In re Maria V. (1985) 167 Cal. App. 3d 1099, 1102-1104, 213 Cal. Rptr. 733 .

(n17)Footnote 17. Marylander v. Superior Court (2000) 81 Cal. App. 4th 1119, 1126, 97 Cal. Rptr. 2d 439
(rejecting trial court's conclusion that correspondence to Governor was exempt from disclosure under Public Records
Act and by common law ''deliberative process'' privilege, and remanding for proceedings consistent with this opinion).

(n18)Footnote 18. Cal. Evid. Code § 1040(b)(2).

(n19)Footnote 19. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 126-127, 130 Cal. Rptr. 257, 550 P.2d 161
; see Michael P. v. Superior Court (2001) 92 Cal. App. 4th 1036, 1048-1049, 113 Cal. Rptr. 2d 11 (directing juvenile
court, in dependency proceeding, to hold in camera hearing to determine, with respect to each requested item of
evidence in police investigative files, whether claim of privilege under Cal. Evid. Code. § 1040(b)(2) should be upheld,
citing Shepherd v. Superior Court).

(n20)Footnote 20. Rider v. Superior Court (1988) 199 Cal. App. 3d 278, 282-287, 244 Cal. Rptr. 770 ; see §
30.02[6] for discussion of right to sexual privacy.

(n21)Footnote 21. See People v. Walker (1991) 230 Cal. App. 3d 230, 236, 282 Cal. Rptr. 12 (once privilege is
claimed in criminal proceeding, in camera hearing is appropriate); People v. Woolman (1974) 40 Cal. App. 3d 652,
654-655, 115 Cal. Rptr. 324 (holding that access to police officer's personnel files in criminal action would not have
benefited defendant); see also People v. Hertz (1980) 103 Cal. App. 3d 770, 780, 163 Cal. Rptr. 233 (reviewable
record of an in camera proceeding regarding official information privilege in a criminal action must be maintained,
since it is the duty of the defendant to show error in a discovery ruling in a criminal case; thus, in camera proceedings
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must include presence of a reporter to transcribe oral proceedings and a clerk to identify documents).
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§ 26.04 Assertion and Waiver of Privilege

[1] Public Entity as Holder of Privilege

The official information privilege under Cal. Evid. Code § 1040 belongs to the public entity and cannot be claimed by a
private party.n1 The privilege must be claimedby a person authorized by the public entity to do so.n2 Thus, the
privilege may not be asserted by an informer who supplies information.n3

A public entity may prevent another from disclosing privileged information which it has received. n4 However, it is not
clear whether Cal. Evid. Code § 1040(b) enables the entity to prevent an informer who supplies information from
subsequently disclosing the information from his or her own personal knowledge.n5

The Evidence Code provides in very general terms that the privilege may be claimed by any person authorized to do so
by the public entity.n6 However, in United States v. Reynolds, n7 a case involving a related government privilege to
withhold official information, the United States Supreme Court held that to invoke that privilege, a formal claim must
be made by the head of the department seeking protection of the privilege, after actual personal consideration by that
officer.n8

[2] Waiver of Privilege

[a] Consent as Waiver

The conditional official information privilege for disclosure that is against the public interest may not be claimed if any
person authorized to do so has consented that the information may be disclosed in a proceeding.n9 However, since
public entities are holders of the official information privilege, only they may waive it.n10 Furthermore, by the terms of
the statute, consent apparently does not apply as a waiver of the privilege if the disclosure is forbidden by a state or
federal statute.n11

Consent to disclosure by an informant does not defeat the privilege.n12 On the other hand, if the public entity holding
the privilege waives it, a private party cannot rely on the privilege to prevent disclosure of the information.n13

[b] Disclosure as Waiver

Disclosure of the privileged information at a deposition pursuant to an unchallenged court order waives the
privilege.n14 Disclosure of data to a state engineer charged with adjudicating a contractor's claim was held to constitute
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a consent to disclosure sufficient to defeat the privilege regarding the data.n15

[c] Failure to Assert as Waiver

If the public entity holding the privilege does not assert it, and good cause for disclosure is shown, the trial court should
order the material in question released directly to the party seeking it and may not conduct an in camera hearing to
screen the materials.n16

[d] Waiver Exception

In a case involving prison security, the official information privilege was deemed not waived despite the public entity's
failure to claim it, apparently due to public safety interests. In that case, criminal defendants accused of committing
crimes in prison sought discovery of plans, plats, maps, and diagrams of the correctional institution and security lists of
rival prison gang members. The court of appeal held that the Attorney General had the duty to assert the Cal. Evid.
Code § 1040 privilege. Even though the privilege had not been asserted by the Attorney General, the court opined that
overwhelming public and governmental interests dictated that the security of the prison system and the safety of the
citizens of the state should not be dependent on the happenstance of a public official's familiarity with Cal. Evid. Code §
1040 or his or her assertion of the privilege.n17

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim PrivilegesEvidencePrivilegesGovernment
PrivilegesWaiver

FOOTNOTES:
(n1)Footnote 1. See Cal. Evid. Code §§ 100, 200 (defining public entity), 1040(b); see also United States v. Reynolds
(1953) 345 U.S. 1, 6-7, 73 S. Ct. 528, 97 L. Ed. 727 (commenting on federal privilege to withhold military secrets);
Markwell v. Sykes (1959) 173 Cal. App. 2d 642, 645, 647-648, 343 P.2d 769 (interpreting former Cal. Civ. Proc. Code
§ 1881; now see Cal. Evid. Code § 1040).

(n2)Footnote 2. Cal. Evid. Code § 1040(b).

(n3)Footnote 3. See Richards v. Superior Court (1968) 258 Cal. App. 2d 635, 638, 65 Cal. Rptr. 917 ; Assembly
Comm. Comment to Cal. Evid. Code § 1040.

(n4)Footnote 4. See Cal. Evid. Code § 1040(b); Assembly Comm. Comment to Cal. Evid. Code § 1040.

(n5)Footnote 5. See Assembly Comm. Comment to Cal. Evid. Code § 1040.

(n6)Footnote 6. See Cal. Evid. Code § 1040(b).

(n7)Footnote 7. United States v. Reynolds (1953) 345 U.S. 1, 73 S. Ct. 528, 97 L. Ed. 727 .

(n8)Footnote 8. United States v. Reynolds (1953) 345 U.S. 1, 7-8, 73 S. Ct. 528, 97 L. Ed. 727 (federal privilege
to withhold military secrets).

(n9)Footnote 9. Cal. Evid. Code § 1040(b)(2).

(n10)Footnote 10. See Cal. Evid. Code § 1040(b); United States v. Reynolds (1953) 345 U.S. 1, 7, 73 S. Ct. 528,
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97 L. Ed. 727 (commenting on federal privilege to withhold military secrets).

(n11)Footnote 11. Compare Cal. Evid. Code § 1040(b)(1) with Cal. Evid. Code § 1040(b)(2).

(n12)Footnote 12. Richards v. Superior Court (1968) 258 Cal. App. 2d 635, 637-638, 65 Cal. Rptr. 917 .

(n13)Footnote 13. Markwell v. Sykes (1959) 173 Cal. App. 2d 642, 647, 648, 343 P.2d 769 (interpreting former
Cal. Civ. Proc. Code § 1881; now see Cal. Evid. Code § 1040).

(n14)Footnote 14. Markwell v. Sykes (1959) 173 Cal. App. 2d 642, 649, 343 P.2d 769 (interpreting former Cal.
Civ. Proc. Code § 1881; now see Cal. Evid. Code § 1040).

(n15)Footnote 15. People ex rel. Dept. Pub. Wks. v. McNamara Corp. Ltd. (1972) 28 Cal. App. 3d 641, 651, 104
Cal. Rptr. 822 .

(n16)Footnote 16. Long v. Municipal Court (1976) 58 Cal. App. 3d 382, 385-386, 128 Cal. Rptr. 918 (criminal
case).

(n17)Footnote 17. Procunier v. Superior Court (1973) 35 Cal. App. 3d 211, 212-213, 110 Cal. Rptr. 531
(disapproved on another point in Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 124, 130 Cal. Rptr. 257, 550
P.2d 161 ).
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§ 26.10 Privilege for Tax Returns

[1] Nature and Scope of Privilege

With certain exceptions,n1 individual income tax returns are privileged from compulsory disclosure during
discovery.n2 Corporate and partnership income tax returns are similarly privileged.n3 Sales tax returns and information
contained in them are also privileged and not subject to discovery.n4 Estate tax returns are entitled to the same
protections against disclosure as are other types of tax returns.n5 The privilege also extends to information contained in
W-2 forms.n6 The privilege reflects public policy, which recognizes that unnecessary public exposure must be avoided
if taxpayers are to be encouraged to file complete and accurate returns.n7

In holding that tax returns are privileged from compulsory disclosure, the California Supreme Court has found that
former Revenue and Taxation Code Sections 19282 and 19283 disclose an intent to preserve the secrecy of income tax
returns, except in cases involving tax enforcement or the prosecution of violations.n8 Former Revenue and Taxation
Code Sections 19282 and 19283 were repealed in 1993 and replaced by Cal. Rev. & Tax. Code §§ 19542 and 19544,
which are virtually identical to the repealed sections.n9 Revenue and Taxation Code Section 19542, unlike former
Section 19282, however, is specifically made applicable to tax information concerning the business affairs of a bank or
corporation.n10

The privilege making tax returns confidential is not exclusively statutory, but reflects a judicial interpolation of a
statutory provision. Accordingly, trial courts have broad discretion in determining the applicability of the privilege.n11
The privilege will not be upheld when ''(1) the circumstances indicate an intentional waiver of the privilege;n12 (2) the
gravamen of the lawsuit is inconsistent with the privilege;n13 or (3) a public policy greater than that of the
confidentiality of tax returns is involved.''n14 This last exception is narrow and applies only ''when warranted by a
legislatively declared public policy.''n15 For example, the tax privilege was inapplicable when the record showed that
defendant in a civil suit engaged in conduct precluding plaintiffs from obtaining relevant nonprivileged financial
information necessary to support plaintiffs' punitive damages claim, and there was no less intrusive alternative for
plaintiffs to obtain the information.n16

The privilege applies in administrative proceedings as well as adversarial, court proceedings. Full disclosure in the
preparation of tax returns would not be encouraged by limiting disclosure of returns to certain types of judicial, but not
administrative, proceedings, and would only undermine the policy behind Cal. Rev. & Tax. Code § 19542.n17

However, neither Civil Code Section 1799.1an17.1 nor Business & Professions Code Section 17530.5n17.2 creates a
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privilege shielding a litigant from discovery of the litigant's own tax returns or makes those returns inadmissible at trial.
Further, neither statute applies to foreign tax returns, because they are expressly limited to ''federal or state'' income tax
returns.n17.3 Moreover, the case law privilege for tax returns does not extend to foreign tax returns. Rather, the
privilege arises from California statutes that generally prohibit California tax authorities from disclosing tax return
information, subject to certain exceptions.n17.4 The privilege has been extended to federal tax returns ''merely as a
means of protecting the privileged status of California returns,'' because ''forcing disclosure of the information in the
federal tax return would be equivalent to forcing disclosure of the state returns and would operate to defeat the purposes
of the state statute.''n17.5 Thus, there is no legal authority for application of the privilege to foreign tax returns.n17.6

For discussion of the constitutional right to privacy, which may limit discovery of related financial documents, see
Chapter 30.

[2] Assertion of Privilege

In Sav-On Drugs, Inc. v. Superior Court, n18 the California Supreme Court held that it was proper for the defendants to
refuse to answer interrogatories regarding the specific tax deductions and special tax return adjustments made by the
defendants, what laws or regulations permitted those deductions or adjustments, and whether the defendants had used a
particular form in filing their taxes.n19 This holding suggests that the privilege regarding tax returns is broader than the
general official information privilege set out in Cal. Evid. Code § 1040, which protects only the official information as
maintained by the government but does not privilege the supplier of the information to refuse to disclose information
from his or her own knowledge.n20 For discussion of waiver, see [3], below.

[3] Waiver of Privilege

[a] By Agreement

The privilege against disclosing federal or state income tax returns may be waived by intentional relinquishment on the
part of the person who filed the return.n21 For example, such a relinquishment was held to be effected when an
employer contracted with a union to promptly furnish all necessary information on demand, open its books and records,
including certain returns, for audit and inspection by the union, and make payments found to be owing as a result of the
audit.n22 A divorced person has also been held to be entitled to inspect his or her former spouse's returns when there is
an express agreement for that inspection.n23

However, submission of personal tax returns to a bank for the purpose of obtaining a loan does not effect a waiver of the
privilege against forced disclosure of tax returns enunciated in Webb v. Standard Oil Co.n24 because compliance with a
bank's requirement of submitting tax returns with a loan application is not an ''entirely voluntary relinquishment.''n25

[b] Placing Returns in Issue

A taxpayer waives the privilege of confidentiality of his or her tax return when he or she files a lawsuit placing the
contents of those returns directly in issue.n26 Thus, a suit against an accountant for negligence in advising the plaintiff
about the tax consequences of a real estate sale has been held to place the contents of the plaintiff's returns directly in
issue so as to effect a waiver of the privilege.n27

By contrast, a personal injury plaintiff was held to be entitled to the privilege when the defendant attempted to inspect
and copy the plaintiff's W-2 forms, which the defendant claimed were relevant to the plaintiff's claim for loss of
income.n28

It appears that the mere fact that a party's tax return is in issue in the case is not sufficient to overcome the privilege if
the issue was not raised by the holder of the privilege. Thus, a defendant who was alleged to have charged excess sales
tax was held to be entitled to assert the privilege against the plaintiffs' attempts to discover the defendant's tax returns
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and information contained in them.n29

Similarly, voluntary participation in a publicly administered program does not amount to a waiver of the privilege. For
example, a mobilehome park owner who filed an application for a hardship rent increase with the county mobilehome
rent review board did not thereby waive his privilege of confidentiality. Although the rent review board required
submission of the applicant's federal income tax returns, that requirement was adopted for the administrative
convenience of the board, and was not part of the rent control ordinance. Accordingly, filing an application did not
constitute an implied consent to have the board review the applicant's tax return.n30

[c] All Joint Holders Must Waive

A court may not compel the disclosure of any information contained in joint returns in the absence of a waiver by each
holder of the privilege. Thus, disclosure of the joint return of a husband and wife cannot be compelled when one of the
spouses has not waived the privilege, even though the other spouse might have done so.n31

[4] Tax Returns in Family Law Support Proceedings

Under Cal. Fam. Code § 3552, no party to any proceeding involving child, family, or spousal support may refuse to
submit copies of his or her state and federal income tax returns to the court, whether individual or joint.n32 These
returns may be examined by the other party and are discoverable by the other party.n33 Moreover, the party submitting
the return may be examined concerning the contents of the return by the other party.n34 If the judge finds that it is
relevant to the case to retain the tax return, the tax return will be sealed and maintained as a confidential record of the
court. If the court finds that the tax return is not relevant to disposition of the case, all copies of the tax return must be
returned to the party who submitted it.n35 Further, Pitchess does not apply to Commission on Judicial Performance.
Therefore, a judge's statements to the Commission in response to a criminal defendant's complaint about how the judge
handled a motion to suppress evidence were not subject to discovery by means of a Pitchess motion or a subpoena
duces tecum, for use at defendant's trial, presided over by another judge.n35.1

In a marital dissolution proceeding, a spouse is entitled to discovery of tax records involving the other spouse, since the
Legislature has established a strong policy of full disclosure in dissolution proceedings. Thus, for example, a spouse is
entitled to discovery of the corporate tax returns of a close corporation in which the other spouse has an interest, since
such returns are related to the parties' interest in determining the value of the corporation and in ascertaining their
financial status. The spouse is also entitled to discovery of the corporation's quarterly payroll tax returns regarding the
other spouse, but is not entitled to discovery of the corporation's quarterly payroll tax returns identifying third persons
absent a specific showing of relevance or need for those returns.n36

For full discussion of special rules pertaining to discovery in family law proceedings, see Kirkland, Lervey &
Richmond, California Family Law Practice and Procedure, 2nd Edition, Ch. 110 (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim PrivilegesEvidencePrivilegesGovernment
PrivilegesWaiver

FOOTNOTES:
(n1)Footnote 1. See discussion in [3] and [4], below.

(n2)Footnote 2. Webb v. Standard Oil Co. (1957) 49 Cal. 2d 509, 512, 513, 319 P.2d 621 ; Rifkind v. Superior
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Court (1981) 123 Cal. App. 3d 1045, 1048-1049, 177 Cal. Rptr. 82 ; Flora Crane Service, Inc. v. Superior Court
(1965) 234 Cal. App. 2d 767, 784, 45 Cal. Rptr. 79 .

(n3)Footnote 3. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 718-723, 21 Cal. Rptr. 2d 200, 854 P.2d 1117
(corporate returns); Aday v. Superior Court (1961) 55 Cal. 2d 789, 796, 13 Cal. Rptr. 415, 362 P.2d 47 (corporate
returns); Rifkind v. Superior Court (1981) 123 Cal. App. 3d 1045, 1048-1049, 177 Cal. Rptr. 82 (corporate and
partnership returns).

(n4)Footnote 4. Sav-On Drugs, Inc. v. Superior Court (1975) 15 Cal. 3d 1, 5-7, 123 Cal. Rptr. 283, 538 P.2d 739
.

(n5)Footnote 5. See Deary v. Superior Court (2001) 87 Cal. App. 4th 1072, 1077-1078, 105 Cal. Rptr. 2d 132
(statutory tax return privilege protected estate tax returns from disclosure, given that defendants had not waived
privilege and plaintiffs did not demonstrate any supervening public policy).

(n6)Footnote 6. See Brown v. Superior Court (1977) 71 Cal. App. 3d 141, 143-144, 139 Cal. Rptr. 327 .

(n7)Footnote 7. King v. Mobile Home Rent Review Bd. (1990) 216 Cal. App. 3d 1532, 1538-1539, 265 Cal. Rptr.
624 .

(n8)Footnote 8. Webb v. Standard Oil Co. (1957) 49 Cal. 2d 509, 512-513, 319 P.2d 621 ; see also Cal. Bus. &
Prof. Code § 17530.5 (misdemeanor for tax preparer to disclose information obtained while preparing federal or state
income tax returns).

(n9)Footnote 9. See Stats. 1993, ch. 31, § 26.

(n10)Footnote 10. See Cal. Rev. & Tax. Code § 19543, which defines ''business affairs.''

(n11)Footnote 11. See National Football League Properties, Inc. v. Superior Court (1998) 65 Cal. App. 4th 100,
106-107, 75 Cal. Rptr. 2d 893 .

(n12)Footnote 12. See, e.g., Wilson v. Superior Court (1976) 63 Cal. App. 3d 825, 828-830, 134 Cal. Rptr. 130 ;
see also [3], below.

(n13)Footnote 13. See [3][b], [4], below.

(n14)Footnote 14. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 721, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n15)Footnote 15. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 721, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n16)Footnote 16. Weingarten v. Superior Court (2002) 102 Cal. App. 4th 268, 271, 125 Cal. Rptr. 2d 371
(requiring that defendant's husband receive notice and opportunity to be heard before court could compel disclosure of
joint tax returns).

(n17)Footnote 17. King v. Mobile Home Rent Review Bd. (1990) 216 Cal. App. 3d 1532, 1537, 265 Cal. Rptr. 624
(citing former Cal. Rev. & Tax. Code § 19282, repealed and replaced by Cal. Rev. & Tax. Code § 19542 by 1993
legislation).

(n18)Footnote 17.1. Civ. Code § 1799.1a prohibits the disclosure of information obtained from a federal or state
income tax return or any information obtained from a tax schedule submitted with the return by a consumer in
connection with a financial or other business-related transaction.

(n19)Footnote 17.2. Bus. & Prof. Code § 17530.5 makes it illegal for paid tax preparers to disclose information
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obtained in the course of their work.

(n20)Footnote 17.3. Firestone v. Hoffman (2006) 140 Cal. App. 4th 1408, 1419, 45 Cal. Rptr. 3d 534 .

(n21)Footnote 17.4. Firestone v. Hoffman (2006) 140 Cal. App. 4th 1408, 1419-1420, 45 Cal. Rptr. 3d 534 ,
citing Webb v. Standard Oil Co. (1957) 49 Cal. 2d 509, 512-514, 319 P.2d 621 .

(n22)Footnote 17.5. Firestone v. Hoffman (2006) 140 Cal. App. 4th 1408, 1420, 45 Cal. Rptr. 3d 534 , quoting
Webb v. Standard Oil Co. (1957) 49 Cal. 2d 509, 512-514, 319 P.2d 621 .

(n23)Footnote 17.6. Firestone v. Hoffman (2006) 140 Cal. App. 4th 1408, 1420, 45 Cal. Rptr. 3d 534 (plaintiff's
Canadian tax returns were relevant and were not privileged).

(n24)Footnote 18. Sav-On Drugs, Inc. v. Superior Court (1975) 15 Cal. 3d 1, 123 Cal. Rptr. 283, 538 P.2d 739 .

(n25)Footnote 19. Sav-On Drugs, Inc. v. Superior Court (1975) 15 Cal. 3d 1, 5-7, 123 Cal. Rptr. 283, 538 P.2d
739 .

(n26)Footnote 20. For discussion of Cal. Evid. Code § 1040 privilege, see §§ 26.01, 26.04.

(n27)Footnote 21. Crest Catering Co. v. Superior Court (1965) 62 Cal. 2d 274, 278, 42 Cal. Rptr. 110, 398 P.2d
150 .

(n28)Footnote 22. In re Marriage of Parks (1982) 138 Cal. App. 3d 346, 349, 188 Cal. Rptr. 26 (W-2P forms
necessary to wife's determination of her half interest in ex-husband's retirement pay); Crest Catering Co. v. Superior
Court (1965) 62 Cal. 2d 274, 277, 42 Cal. Rptr. 110, 398 P.2d 150 (information necessary because payrolls were
destroyed).

(n29)Footnote 23. Di Marco v. Di Marco (1963) 60 Cal. 2d 387, 393, 33 Cal. Rptr. 610, 385 P.2d 2 .

(n30)Footnote 24. Webb v. Standard Oil Co. (1957) 49 Cal. 2d 509, 319 P.2d 621 , discussed in [1], above).

(n31)Footnote 25. Fortunato v. Superior Court (2003) 114 Cal. App 4th 475, 8 Cal. Rptr. 3d 82 (observing that
bank customer also has reasonable expectation of privacy in confidential information submitted with loan application
and that when waiver of confidentiality of tax returns is argued, court should conduct in camera inspection to balance
need for discovery against interests in privacy).

(n32)Footnote 26. Wilson v. Superior Court (1976) 63 Cal. App. 3d 825, 830, 134 Cal. Rptr. 130 .

(n33)Footnote 27. Wilson v. Superior Court (1976) 63 Cal. App. 3d 825, 830, 134 Cal. Rptr. 130 .

(n34)Footnote 28. Brown v. Superior Court (1977) 71 Cal. App. 3d 141, 143-144, 139 Cal. Rptr. 327 ; but see
Newson v. City of Oakland (1974) 37 Cal. App. 3d 1050, 1055-1057, 112 Cal. Rptr. 890 (personal injury plaintiff who
claimed and testified regarding loss of income not entitled to rely on self-incrimination privilege regarding whether
plaintiff filed return).

(n35)Footnote 29. Sav-On Drugs, Inc. v. Superior Court (1975) 15 Cal. 3d 1, 6-7, 123 Cal. Rptr. 283, 538 P.2d
739 .

(n36)Footnote 30. King v. Mobile Home Rent Review Bd. (1990) 216 Cal. App. 3d 1532, 1538, 265 Cal. Rptr. 624
.

(n37)Footnote 31. Coate v. Superior Court (1978) 81 Cal. App. 3d 113, 115, 144 Cal. Rptr. 350 .
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(n38)Footnote 32. Cal. Fam. Code § 3552(a). See Thomas B. v. Superior Court (1985) 175 Cal. App. 3d 255,
261-262, 220 Cal. Rptr. 577 (former Cal. Civ. Code § 4700.7 was inapplicable in an action for child support until
parent-child relationship was conclusively established; finding of paternity for the limited purpose of an interim support
award was not conclusive).

(n39)Footnote 33. Cal. Fam. Code § 3552(b).

(n40)Footnote 34. Cal. Fam. Code § 3552(b).

(n41)Footnote 35. Cal. Fam. Code § 3552(c).

(n42)Footnote 35.1. Comm'n on Judicial Performance v. Superior Court (2007) 156 Cal. App. 4th 617, 623, 67
Cal. Rptr. 3d 434 , modified by 2007 Cal. App. LEXIS 1840 (Evid. Code § 1040 prohibits disclosure of confidential
official records unless need for disclosure outweighs necessity for preserving confidentiality of information sought, and
Commission's records qualified for protection under § 1040).

(n43)Footnote 36. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 722-723, 21 Cal. Rptr. 2d 200, 854 P.2d
1117 ; see § 30.02[3][b][ii].
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§ 26.11 Information Regarding Vehicle Accidents

[1] Accident Reports

Accident reports required to be made by the driver of any vehicle pursuant to Cal. Veh. Code § 20008 are for the
confidential use of the Department of Motor Vehicles, except that the reports must be disclosed to any person who may
have a proper interest in the accident.n1 Although the statutory definition of persons who may have an interest in the
accident is not exhaustive, those persons include drivers involved in, persons suffering personal injury or property
damage from, and persons who may incur liability from the accident, as well as the attorney, authorized representative,
and guardian or conservator of that person.n2 Those reports may not be used as evidence in any civil or criminal trial
arising out of the accident.n3 Moreover, the report is without prejudice to the individual reporting.n4 Similar limitations
on disclosure apply to reports required under the Financial Responsibility Law.n5 Indeed, Cal. Veh. Code § 16005 very
carefully circumscribes the use of required reports.n6

These statutory provisions appear to make formal discovery of the actual accident reports unnecessary for persons with
an interest in a particular accident. However, these provisions also appear to preclude even formal discovery of the
actual reports by most other persons. Discovery of all actual reports relating to accidents at a particular intersection by a
plaintiff in a civil action is precluded by Cal. Veh. Code § 20012.n7 On the other hand, a criminal defendant, in a
prosecution arising from an accident, is not precluded by Cal. Veh. Code § 20012 or Section 20014 from discovering
the actual contents of accident reports relating to a particular intersection when the defendant agrees that any
information that might identify reporting individuals can be deleted, and when these reports can reasonably be expected
to assist the defendant in preparing a defense.n8

The state's privilege to withhold motor vehicle accident reports applies only to accident reports required to be made by
persons involved in the accident and does not apply to police reports regarding accidents.n9

[2] Information Contained in Accident Reports

Discovery of information from a computer bank storing information on all accidents within the state highway system,
much of which is derived from accident reports, has been allowed.n10 Moreover, plaintiffs in an action for injuries
received in a traffic accident on a state-maintained road are entitled to discover data generated from confidential
accident reports regarding prior accidents at a particular location as long as the information disclosed does not reveal the
identities of the parties or compromise the parties' privacy.n11

PRACTICE TIP:
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A plaintiff in an action against a public entity may discover evidence tending to defeat the defense of
design immunity by posing interrogatories that elicit prior similar incidents. ''Prior similar incidents are
merely one means of showing the extent of the risk which should have been foreseen and guarded
against.''n12 When the alleged dangerous design is a standard design utilized throughout the state,
similar incidents at other locations, although geographically remote from the subject site, are
discoverable and ''their relevance would be based on the fact that the State knew or should have known
of the unusual risk associated with DMV parking lots.''n13 Commentary by John F. DeMeo.

[3] Information Contained in DMV Records Relating to Physical and Mental Condition

Cal. Veh. Code § 1808.5, declaring all DMV records relating to physical and mental condition confidential and not
open to public inspection, does not create a privilege, independent of Cal. Evid. Code § 1040, to withhold information
in DMV records required to be produced by subpoena.n14 Thus, for example, in a case arising from a vehicular
homicide prosecution, the court of appeal held that although information relating to real party in interest's driver's
license involved ''official information'' within meaning of Cal. Evid. Code § 1040,n15Cal. Veh. Code § 1808.5 did not
forbid disclosure of that official information within meaning of Cal. Evid. Code § 1040(b)(1); and, under Cal. Evid.
Code § 1040(b)(2), the necessity for disclosure of complete copies of real party in interest's driving records outweighed
the DMV's interest in preserving confidentiality.n16

[4] Testimony by Reporting Officer

The privilege of confidentiality for vehicle accident reports set out in Cal. Veh. Code §§ 20012 and 20013 does not
prevent the officer who made the report from testifying. Thus, the officer may testify regarding what a party has told
him or her about the accident on examination by the opposing party's counsel to elicit statements against interest.n17
The officer may use the report to refresh his or her memory when testifying.n18

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information
PrivilegeInvestigative Files PrivilegeEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim Privileges

FOOTNOTES:
(n1)Footnote 1. See also Cal. Veh. Code § 20014 (providing for the confidentiality of all required accident reports and
supplemental reports and all reports made to the Department of California Highway Patrol by any peace officer or other
specified state employee).

(n2)Footnote 2. See Cal. Veh. Code § 20012; Davies v. Superior Court (1984) 36 Cal. 3d 291, 298, 204 Cal.
Rptr. 154, 682 P.2d 349 (stating that Cal. Veh. Code § 20012 renders reports ''confidential'' rather than ''privileged'').

(n3)Footnote 3. Cal. Veh. Code § 20013.

(n4)Footnote 4. See Cal. Veh. Code § 20012.

(n5)Footnote 5. Cal. Veh. Code § 16000 et seq.

(n6)Footnote 6. See also Cal. Veh. Code § 40833, which provides that those reports are not evidence of negligence
or lack of due care.

(n7)Footnote 7. People ex rel. Dept. of Transportation v. Superior Court (1976) 60 Cal. App. 3d 352, 358-360,
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131 Cal. Rptr. 476 (disapproved on another ground in Davies v. Superior Court (1984) 36 Cal. 3d 291, 300-301, 204
Cal. Rptr. 154, 682 P.2d 349 ). For discussion of discovery of information derived from these reports, see [2], below.

(n8)Footnote 8. See State of California ex rel. Dep't of Transportation v. Superior Court (1985) 37 Cal. 3d 847,
852-858, 210 Cal. Rptr. 219, 693 P.2d 804 .

(n9)Footnote 9. People v. Ansbro (1984) 153 Cal. App. 3d 273, 277, 200 Cal. Rptr. 210 (criminal case).

(n10)Footnote 10. Davies v. Superior Court (1984) 36 Cal. 3d 291, 298, 204 Cal. Rptr. 154, 682 P.2d 349 .

(n11)Footnote 11. See Cal. Veh. Code § 20012 (confidentiality of accident reports); Davies v. Superior Court
(1984) 36 Cal. 3d 291, 300-301, 204 Cal. Rptr. 154, 682 P.2d 349 (disapproving prior inconsistent case law); see also
Nelson v. Superior Court (1986) 184 Cal. App. 3d 444, 450-451, 229 Cal. Rptr. 94 (allowing discovery of
nonconfidential information in report governed by Cal. Veh. Code § 20014); People v. Ansbro (1984) 153 Cal. App. 3d
273, 277-278, 200 Cal. Rptr. 210 (withholding of relevant accident report information in criminal case as denial of due
process).

(n12)Footnote 12. Morfin v. State of California (1993) 12 Cal App. 4th 812, 817, 15 Cal. Rptr. 2d 861 (personal
injury action against state; injuries suffered when car crashed into DMV building in which plaintiffs were sitting).

(n13)Footnote 13. Morfin v. State of California (1993) 12 Cal App. 4th 812, 817, 15 Cal. Rptr. 2d 861 .

(n14)Footnote 14. Dep't of Motor Vehicles v. Superior Court (2002) 100 Cal. App. 4th 363, 366, 122 Cal. Rptr.
2d 504 (concluding that the word ''confidential'' in statute did not equate with privilege).

(n15)Footnote 15. See § 26.01[[2].

(n16)Footnote 16. Dep't of Motor Vehicles v. Superior Court (2002) 100 Cal. App. 4th 363, 366, 377, 122 Cal.
Rptr. 2d 504 (interests of the state and motorist in document relevant to defense to vehicular homicide charge
outweighed DMV's interest in preserving the records to ''assure physicians that, when they are asked to submit to the
DMV a candid evaluation of the safety risks presented by a driver's medical condition, that evaluation will then not be
disclosed'').

(n17)Footnote 17. Carroll v. Beavers (1954) 126 Cal. App. 2d 828, 836-837, 273 P.2d 56 ; see also Stroud v.
Hansen (1941) 48 Cal. App. 2d 556, 560, 120 P.2d 102 (opposing party may not complain of erroneous exclusion of
officer's testimony without showing that testimony would have been favorable; disapproved on other grounds in
Cummings v. County of Los Angeles (1961) 56 Cal. 2d 258, 268 n.2, 14 Cal. Rptr. 668, 363 P.2d 900 ); Dwelly v.
McReynolds (1936) 6 Cal. 2d 128, 131, 56 P.2d 1232 (unofficial report to officers not privileged).

(n18)Footnote 18. Sherrell v. Kelso (1981) 172 Cal. Rptr. 667 .
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§ 26.12 Identity of Informers

Evidence Code Section 1041 provides a limited privilege for a public entity to refuse to disclose the identity of a person
who has furnished certain information purporting to disclose a violation of a law of the United States, California, or any
public entity in California and to prevent another from disclosing that identity. The privilege arises if it is claimed by a
person authorized by the public entity to do so and either (1) disclosure of the identity is forbidden by an act of the
United States Congress or a California statute, or (2) disclosure of the informer's identity is against the public interest
because there is a necessity for preserving the confidentiality of his or her identity that outweighs the necessity for
disclosure in the interest of justice.n1 For purposes of (2), in determining whether disclosure is against the public
interest, the public entity's interest in the outcome of the proceeding may not be considered.n2 Furthermore, no privilege
may be claimed under (2) if any person authorized to do so has consented that the informer's identity be disclosed in the
proceeding.n3

The privilege applies only if the information is furnished in confidence by the informer to (1) a law enforcement officer,
(2) a representative of an administrative agency charged with the administration or enforcement of the law alleged to be
violated, or (3) any person for the purpose of transmittal to a person described in (1) or (2).n4 The public entity has no
privilege to prevent the informer from disclosing his or her own identity.n5

Although the privilege can theoretically arise in some types of civil actions, it is most commonly asserted in criminal
proceedings when the defendant seeks discovery from the prosecution for the purpose of challenging probable cause for
issuance of a warrant or for identifying potential witnesses. Cal. Evid. Code § 1042 contains special provisions
governing the assertion of this privilege in criminal proceedings. For full discussion, see California Criminal Defense
Practice, Chapter 70 (Matthew Bender).

Similarly, under appropriate circumstances, Cal. Evid. Code § 1040 establishes a surveillance location privilege.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information
PrivilegeInformer PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim Privileges

FOOTNOTES:
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(n1)Footnote 1. Cal. Evid. Code § 1041(a).

(n2)Footnote 2. Cal. Evid. Code § 1041(a).

(n3)Footnote 3. Cal. Evid. Code § 1041(a).

(n4)Footnote 4. Cal. Evid. Code § 1041(b).

(n5)Footnote 5. Cal. Evid. Code § 1041(c).

(n6)Footnote 6. People v. Walker (1991) 230 Cal. App. 3d 230, 235, 282 Cal. Rptr. 12 ; People v. Montgomery
(1988) 205 Cal. App. 3d 1011, 1019, 252 Cal. Rptr. 779 .
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§ 26.13 Records Concerning Police or Custodial Officers

[1] Police Records and Records of Custodial Officers

[a] Citizens' Complaints

Each department or agency in California that employs peace officers must establish a procedure to investigate
complaints by members of the public against their personnel and must make available to the public a written description
of the complaint procedure.n1 Effective January 1, 2003, the law governing the investigation of complaints by the
public against peace officers has been revised to include the investigation of custodial officers.n2 For these purposes, a
custodial officer is a public officer, not a peace officer, employed by a law enforcement agency of San Diego County,
Fresno County, Kern County, Stanislaus County, Riverside County, Santa Clara County, or a county having a
population of 425,000 or less, who has the authority and responsibility for maintaining custody of prisoners and
performs tasks related to the operation of a local detention facility used for the detention of persons usually pending
arraignment or on court order, either for their own safekeeping or for the specific purpose of serving a sentence in the
facility. A custodial officer includes a person designated as a correctional officer, jailer, or other similar title.n3
Accordingly, each department or agency in California that employs custodial officers may establish a procedure to
investigate complaints by the public against those custodial officers employed by these departments and agencies.n4
However, any procedure must comply with the provisions of Cal. Penal Code §§ 832.5 and 832.7.n5 Thus, the cases
concerning police officers discussed in the subsequent sub-sections will be useful in construing the application of Cal.
Evid. Code §§ 1043, 1045, and 1047 and Cal. Penal Code §§ 832.5 and 832.7 to complaints made against custodial
officers.

Any complaints, reports, or findings made under that procedure must be retained for a period of at least five years.n6

Complaints by members of the public that are determined by the peace or custodial officer's employing agency to be
frivolous,n7 or unfounded,n8 or exonerated,n9 or any portion of a complaint that is determined to be frivolous,
unfounded, or exonerated, will not be maintained in that officer's general personnel file. However, these complaints will
be retained in other, separate files that are deemed personnel records for purposes of the California Public Records
Actn10 and Evidence Code Section 1043.n11 For these purposes, ''general personnel file'' means the file maintained by
the agency containing the primary records specific to each officer's employment, including evaluations, assignments,
status changes, and imposed discipline.n12

[b] Personnel Records
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The term ''personnel records'' includes records of employee personal data, medical history, appraisal or discipline,
complaints or investigations of complaints pertaining to the manner in which an officer performed his or her duties on
particular occasions, and any information the disclosure of which would constitute an unwarranted invasion of
privacy.n13

[2] Confidentiality of Records

Peace or custodial officer personnel records and records maintained by any state or local agency pursuant to Cal. Penal
Code § 832.5,n14 or information obtained from those records, are confidential and may not be disclosed in any criminal
or civil proceeding except by discovery pursuant to Cal. Evid. Code §§ 1043 and 1046.n15 This provision does not
affect the discovery or disclosure of information contained in a peace or custodial officer's personnel file pursuant to
Cal. Evid. Code § 1043.n16 This confidentiality requirement applies to any situation, including a personal injury action
in which a party seeks to discover information contained in a peace officer's personnel file.n17 Moreover, the rule of
confidentiality extends to bar discovery of identical information from the personal recollection of the police officers
who are subjects of the records.n18 Indeed, the privilege based on this rule of confidentiality extends to all information
in peace officers' personnel files without regard to whether the information could also be obtained from the officer or
elsewhere.n19 The privilege against disclosure of peace officer personnel records is held both by the officer involved
and by the police department.n20

Notwithstanding the rules of confidentiality, a department or agency that employs peace or custodial officers may
disseminate data regarding the number, type, or disposition of complaints (sustained, not sustained, exonerated, or
unfounded) made against its officers if that information is in a form that does not identify the individuals involved.n21
The department or agency must provide written notification of the disposition of a complaint within 30 days of the
disposition.n22 This notification will not be conclusive, binding, or admissible as evidence in any separate or
subsequent action or proceeding brought before an arbitrator, court, or judge.n23 Additionally, a government agency
and its attorney may conduct a contained and limited review of a peace officer's personnel files within the custody and
control of the agency, for some relevant purpose.n24

Another exception to the rules of confidentiality arises when a peace or custodial officer who is the subject of a
disciplinary investigation, or his or her agent or representative, publicly makes a statement known to be false
concerning the investigation or the imposition of disciplinary action. If the false statement is published by an established
medium of communication, such as television, radio, or newspaper, the peace or custodial officer's employer may
release factual information concerning the investigation. This disclosure is limited to facts contained in the officer's
personnel file concerning the disciplinary investigation or imposition of disciplinary action that specifically refute the
false statements made public by that officer or his or her agent or representative.n25

Records of peace officers or custodial officers, including supervisorial officers, who either were not present during an
arrest or had no contact with the party seeking disclosure from the time of his or her arrest until the time of booking, or
who were not present at the time the conduct is alleged to have occurred within a jail facility, are not subject to
disclosure.n26

[3] Procedure to Obtain Discovery

[a] Mandatory Compliance With Evidence Code Section 1043

Compliance with the specific discovery procedure set forth in Cal. Evid. Code §§ 1043 and 1045, commonly called a
Pitchess procedure,n27 by the party seeking disclosure of police officer records is mandatory.n28 ''The statutory scheme
carefully balances two directly conflicting interests: the peace officer's just claim to confidentiality, and the criminal
defendant's equally compelling interest in all information pertaining to the defense.''n29 However, the protections
afforded by the statute are not limited to the circumstance of a criminal defendant seeking discovery of a police
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witness's file. For example, a prosecutor must comply with Cal. Evid. Code § 1043 to obtain discovery of a former
police officer's personnel file when prosecuting that person for a crime committed post-retirement.n30 And, discovery
of information from confidential peace officer personnel files obtained by a defendant in a criminal action may not be
provided to the prosecutor absent a separate motion and hearing; nor may it be used outside the proceeding in which
discovery was ordered.n31 However, there is a narrow exception for the treatment of information developed as a result
of the receipt of information disclosed pursuant to a Pitchess motion.n31.1 After counsel has won a second Pitchess
disclosure, involving the same officer and the same complainant information, counsel may then refer to the derivative
information uncovered as part of the earlier followup investigation without violating the Evidence Code Section 1045(e)
protective order.n31.2 Similarly, although a district attorney properly gained access to petitioners' confidential peace
officer personnel files under Cal. Penal Code § 832.7(a) to investigate conduct of off-duty officers, the information
obtained from those files remains confidential absent judicial review in accordance with Cal. Evid. Code § 1043 et
seq.n32

The discovery procedure of Cal. Evid. Code §§ 1043 and 1045 is also applicable in civil cases.n33 For example, in an
action against a city and county for personal injuries allegedly sustained as a result of the use of excessive force by the
defendant's police officers, the plaintiff was not entitled to compel production of a case report prepared by the police
department's office of citizen complaints because the plaintiff failed to show compliance with the notice requirements of
Cal. Evid. Code § 1043(a).n34

Then35 burden is on the party seeking discovery, and the failure of the governmental agency to assert an official
information privilege does not waive the confidentiality of those records.n36

The Evidence Code procedures relating to discovery of peace officer personnel records take precedence over the general
discovery rules set forth in the Code of Civil Procedure.n37 If a party has not complied with the Evidence Code
provisions, he or she may not excuse that noncompliance by resorting to a waiver provision in the inapplicable and
more generalized discovery procedure that he or she chose to use.n38 Thus, a party who sought discovery of a police
officer's records through a request for production of documents rather than through adherence to Cal. Evid. Code § 1043
was unable to assert successfully that the county's failure to respond waived any right it had to object to producing the
records.n39

[b] Motion Required

[i] Written Motion

In any case in which discovery or disclosure is sought of protected peace or custodial officer records or information
from those records, the party seeking that discovery or disclosure must file a written motion with the appropriate court
or administrative body on written notice to the governmental agency that has custody and control of the records. This
notice must be given at the times prescribed by Cal. Civ. Proc. Code § 1005(b).n40 On receipt of the notice, the
governmental agency served must immediately notify the individual whose records are sought.n41

No hearing on a motion for discovery or disclosure will be held without full compliance with the notice provisions of
Cal. Evid. Code § 1043 except on a showing by the moving party of good cause for noncompliance, or on a waiver of
the hearing by the governmental agency identified as having the records.n42

[ii] Contents of Motion

A motion to discover peace or custodial officer personnel records pursuant to Cal. Evid. Code § 1043 must include all
of the following:

1. Identification of the proceeding in which discovery or disclosure is sought, the party seeking discovery
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or disclosure, the peace or custodial officer whose records are sought, the governmental agency that has
custody and control of the records, and the time and place at which the motion for discovery or
disclosure is to be heard;n43

2. A description of the type of records or information sought; andn44

3. Affidavits showing good cause for the discovery or disclosure sought, setting forth the materiality
thereof to the subject matter involved in the pending litigation and stating on reasonable belief that the
governmental agency identified has the records or information from the records.n45

The finding of good cause may be based in part on privileged information not released to the custodian of records.n45.1

Additionally, in any case in which the party seeking disclosure is alleging excessive force by a police officer or
custodial officer in connection with the arrest of that party, or for conduct alleged to have occurred within a jail facility,
the motion must include a copy of the police report setting forth the circumstances under which the party was stopped
and arrested, or a copy of the crime report setting forth the circumstances under which the conduct is alleged to have
occurred within a jail facility.n46

In City of Santa Cruz v. Municipal Court,n47 the State Supreme Court held that an affidavit based on information and
belief, rather than on personal knowledge, could meet all the requirements of Cal. Evid. Code § 1043 set forth
above.n48 The affiant need not demonstrate personal knowledge of the existence of particular prior complaints.n49 The
Court concluded that the legislative intent to place specific limitations and procedural safeguards on the disclosure of
peace officer personnel files is fulfilled by a relatively low threshold for a showing of good cause under Cal. Evid. Code
§ 1043 that is tempered by the specific exclusions, in camera review procedures, and exacting standards for disclosure
under Cal. Evid. Code § 1045.n50

City of Santa Cruz was a criminal case, and is based on a balancing of the peace officer's interest in confidentiality and
the criminal defendant's compelling interest in all information pertinent to his or her defense.n51 However, the Court's
analysis of the sufficiency of affidavits based on information and belief is founded on statutory construction and
legislative history, as well as on the common judicial practice of permitting affidavits on information and belief in the
absence of express statutory language to the contrary.n52 It would appear, therefore, that the City of Santa Cruz holding
will be applicable at least to some extent in civil cases as well.

[4] Determination of Discoverability

[a] Relevant Information

Nothing in Cal. Evid. Code § 1040-1047 may be construed to affect the right of access to records of complaints,
investigations of complaints, or discipline imposed as a result of the investigations concerning an event or transaction in
which the peace or custodial officer participated or that he or she perceived, and pertaining to the manner in which he or
she performed his or her duties, provided that the information is relevant to the subject matter involved in the pending
litigation.n53

Records of officers who had no contact with the person seeking disclosure are not subject to disclosure.n54 The
information in these records has, in effect, been determined by statute to lack sufficient relevance.

[b] Determination of Relevance

[i] Exclusion of Specified Information

Once the party seeking disclosure has shown good cause under Pitchess for the requested information, the trial court
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must hold an in camera hearing in accordance with Cal. Evid. Code § 915n55 to determine whether the information
sought in the police personnel records contains information relevant to the issues presented in the case at hand.n56

The court must exclude the following from disclosure:

1. Information consisting of complaints concerning conduct occurring more than five years before the
event or transaction that is the subject of the litigation in aid of which discovery or disclosure is
sought.n57

2. In any criminal proceeding, the conclusions of any officer investigating a complaint filed pursuant to
Cal. Penal Code § 832.5.n58

3. Facts sought to be disclosed that are so remote as to make disclosure of little or no practical
benefit.n59

In excluding the conclusions of the investigating officer, the court excludes his or her thought processes, as well as
factual inferences and deductions concerning the credibility of witnesses or the significance, strength, or lack of
evidence. Such conclusions do not encompass the investigating body's ruling on the complaint or the nature of any
discipline imposed.n60

The records to be discovered must not be of a speculative or remote nature.n61 For example, the California Supreme
Court, when reviewing a criminal case, upheld the trial court's refusal to grant discovery of all cases which a particular
police detective had investigated or in which he had made an arrest in the year before he was murdered. The significant
interest in preserving the confidentiality of individual citizens' arrest records outweighed defendant's showing of need
for those records, which was based on speculation and constituted the ''proverbial fishing expedition.''n62 Similarly, a
panel of the court of appeal held that the names and addresses of persons arrested by officers during a two-year period
for charges similar to ones for which the defendant was arrested were of minimal, speculative, and remote value, and
that the discovery of these facts would violate the privacy of the persons arrested.n63 In another case, defendant failed
to demonstrate good cause required for discovery under Cal. Evid. Code § 1043, because there was insufficient
similarity between defendant's allegation of excessive force and prior officer misconduct consisting of filing false police
report and of time card irregularities.n64

[ii] Information Available From Other Sources

In determining relevance when the issue in litigation concerns the policies or patterns of conduct of the employing
agency, the court must consider whether the information sought may be obtained from other records maintained by the
employing agency in the regular course of agency business that would not necessitate the disclosure of individual
personnel records.n65

In criminal cases in which a criminal defendant seeks discovery of prior third party complaints to prove the arresting
officer had a history of engaging in violent acts to support the criminal defendant's excessive force or self-defense
claims, the courts have generally limited the criminal defendant to the names, addresses and telephone numbers of the
prior complainants or witnesses, unless the defendant shows he or she has been unsuccessful in obtaining the relevant
information.n66 For example, in City of Azusa v. Superior Court, n67 the court's order requiring a city to produce the
entire personnel files of two police officers who were the subjects of a tort and civil rights action against the city was
overturned because, among other reasons, the court did not comply with the requirements of Cal. Evid. Code § 1045(c).
The court had failed to consider the availability of information contained in files maintained by the city clerk that were
available for public inspection, and contained all claims against the city police department, including the written claim,
the claimant's name and address, the names of the police officers involved, and a summary of the incident that was the
subject of the complaint. The court of appeal held that this failure was error and warranted the issuance of a peremptory
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writ.n68

One court of appeal has held that this limitation on permissible Pitchess discovery does not apply when a civil litigant is
seeking records of the investigation of the same incident that is at issue in the civil lawsuit.n69 The rationale underlying
the rule limiting discovery to witness identifying information when a party seeks prior third party complaint discovery
is that the actual documents often have minimal relevance and constitute a substantial invasion of officer privacy. This
reasoning does apply when the investigation at issue concerns the very incident that is the subject of the civil claim. In
this context, the information contained in the internal affairs report is highly probative, and officer's reasonable privacy
concerns are diminished, because he is the defendant in the litigation and the requested internal investigation records
concern his allegedly wrongful actions that will be fully litigated at trial.n70

[c] Relation of Relevance Requirement to Balancing Test

Cal. Evid. Code §§ 1043n71 and 1045, as well as Cal. Penal Code §§ 832.7 and 832.8,n72 were enacted in 1978. Cases
decided before 1978 generally applied the balancing test established by Cal. Evid. Code § 1040(b)(2)n73 to police
officer personnel records to determine if the records were privileged. One post-1978 case, Dominguez v. Superior
Court, n74 held that a motion to discover police officer personnel records made under Cal. Evid. Code § 1043 is subject
to the balancing test of Cal. Evid. Code § 1040(b)(2).n75 The language of Cal. Evid. Code § 1045(a) appears to make
Cal. Evid. Code § 1040 inapplicable to records of complaints regarding police officers' conduct that is relevant under
the terms of Cal. Evid. Code § 1045(b) and (c), unless the court grants a protective order under Cal. Evid. Code §
1045(d). However, Dominguez made no mention of Cal. Evid. Code § 1045 and did not involve a motion for a
protective order. Thus, it is not clear precisely how the balancing test of Cal. Evid. Code § 1040(b)(2) fits into the
post-1978 legislative scheme under the Dominguez rule. Counsel should evaluate carefully cases decided before the
enactment of the 1978 legislative scheme in citing them as current authority.

Several pre-1978 cases have held that a determination by the trial court that complaints regarding police officers'
conduct in the officers' records lacked merit was not sufficient to render these records irrelevant for discovery purposes,
but might be a factor in the balancing test mandated by Cal. Evid. Code § 1040(b)(2) to determine if the records were
privileged.n76 In an action against a city for battery by a police officer, the court of appeal concluded that under Cal.
Evid. Code § 1040, absent any unusual factors, the need for confidentiality of police records outweighs the need for
their disclosure to private litigants.n77 It is not clear what effect the provisions of Cal. Evid. Code § 1045(a), stating
that access to relevant police officer personnel records may not be denied, have on the continuing validity of these
cases.

[5] Court Order

[a] Limits on Use of Information

In any case or proceeding permitting the disclosure or discovery of any peace or custodial officer records requested
pursuant to Cal. Evid. Code § 1043, the court must order that the records disclosed or discovered may not be used for
any purpose other than a court proceeding pursuant to applicable law.n78

[b] Protective Order

On a motion seasonably made by the governmental agency that has custody or control of the records to be examined or
by the officer whose records are sought, and on good cause showing the necessity thereof, the court may make any
order that justice requires to protect the officer or agency from unnecessary annoyance, embarrassment, or
oppression.n79

[c] Review
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In People v. Mooc,n80 the California Supreme Court admonished trial courts to keep a record of the evidence
considered when ruling on defendant's Pitchess motion,n81 because without a record of the documents examined by the
trial court, a party's ability to obtain appellate review of the trial court's decision, whether to disclose or not to disclose,
is nonexistent.n82

The Supreme Court outlined the procedure a trial court should use to make a record of the files, records, or documents
provided to the court. The Court first noted that when a trial court concludes that defendant's Pitchess motion shows
good cause for discovery of relevant evidence contained in a law enforcement officer's personnel files, the custodian of
the records must bring to the trial court all ''potentially relevant'' documents to permit the trial court to examine them for
itself.n83 Documents that are clearly irrelevant to a defendant's Pitchess request need not be presented to the trial court
for in camera review.n84 However, if the custodian has any doubt whether a particular document is relevant, he or she
should present it to the court.n85 ''The custodian should be prepared to state in chambers and for the record what other
documents (or category of documents) not presented to the court were included in the complete personnel record, and
why those were deemed irrelevant or otherwise nonresponsive to the defendant's Pitchess motion. A court reporter
should be present to document the custodian's statements, as well as any questions the trial court may wish to ask the
custodian regarding the completeness of the record.''n86 This procedure assures that ''the locus of decisionmaking'' at a
Pitchess hearing ''is to be the trial court, not the prosecution or the custodian of records.''n86.1

''The trial court should then make a record of what documents it examined before ruling on the Pitchess motion. ... If the
documents produced by the custodian are not voluminous, the court can photocopy them and place them in a
confidential file. Alternatively, the court can prepare a list of the documents it considered, or simply state for the record
what documents it examined.''n87 To protect the officer's privacy, the examination of documents and questioning of the
custodian should be done in camera, in accordance with the requirements of THE STATE OF CALIFORNIA ex rel.
DIVISION OF INDUSTRIAL SAFETY, Petitioner, v. THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; A. D. BOURNE et al., Real Parties in Interest 915, and the transcript of the in camera hearing and all
copies of the documents should be sealed.n88

Although People v. Mooc was a criminal case, the importance of making a record that will permit future appellate
review is applicable in civil cases as well.n89

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information
PrivilegeInvestigative Files PrivilegeEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim Privileges

FOOTNOTES:
(n1)Footnote 1. Cal. Penal Code § 832.5(a)(1).

(n2)Footnote 2. See Cal. Evid. Code §§ 1043, 1045, 1047; Cal. Penal Code § 832.5; 2002 Stats., ch. 391, §§ 1-7.

(n3)Footnote 3. Cal. Penal Code § 831.5(a).

(n4)Footnote 4. Cal. Penal Code § 832.5(a)(2).

(n5)Footnote 5. Cal. Penal Code § 832.5(a)(2).

(n6)Footnote 6. Cal. Penal Code § 832.5(b).
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(n7)Footnote 7. As defined in Cal. Civ. Proc. Code § 128.5 (totally and completely without merit or for sole
purpose of harassing other party).

(n8)Footnote 8. As defined in Cal. Penal Code § 835.5(d)(2) (investigation clearly established that allegation is not
true).

(n9)Footnote 9. As defined in Cal. Penal Code § 835.5(d)(3) (investigation clearly established that actions of peace
officer that formed basis of complaint are not violations of law or department policy).

(n10)Footnote 10. Cal. Gov't Code § 6250 et seq. See Chapter 20, Part F.

(n11)Footnote 11. Cal. Penal Code § 832.5(c). See [3], below.

(n12)Footnote 12. Cal. Penal Code § 832.5(d)(1).

(n13)Footnote 13. See Cal. Penal Code § 832.8.

(n14)Footnote 14. See discussion in [1][a], above.

(n15)Footnote 15. Cal. Penal Code § 832.7(a). For discussion of Cal. Evid. Code §§ 1043 and 1046 regarding
motions for disclosure of peace officer personnel records, see [3], below. See 71 Ops. Cal. Atty. Gen. 247 (1988)
(certain records maintained pursuant to Cal. Penal Code § 832.5 barred from disclosure under Cal. Penal Code §
832.7).

(n16)Footnote 16. Cal. Penal Code § 832.7(f).

(n17)Footnote 17. County of Los Angeles v. Superior Court (1990) 219 Cal. App. 3d 1605, 1610, 269 Cal. Rptr.
187 .

(n18)Footnote 18. City of San Diego v. Superior Court (1981) 136 Cal. App. 3d 236, 239, 186 Cal. Rptr. 112 .

(n19)Footnote 19. Hackett v. Superior Court (1993) 13 Cal. App. 4th 96, 99-101, 16 Cal. Rptr. 2d 405 . See
Davis v. City of Sacramento (1994) 24 Cal. App. 4th 393, 401 fn. 2, 29 Cal. Rptr. 2d 232 (statutes that protect peace
officer personnel records and information contained in them also protects identical information about personnel history
that is within officer's personal recollection).

(n20)Footnote 20. Davis v. City of Sacramento (1994) 24 Cal. App. 4th 393, 401, 29 Cal. Rptr. 2d 232 .

(n21)Footnote 21. Cal. Penal Code § 832.7(c).

(n22)Footnote 22. Cal. Penal Code § 98.2(e)(1).

(n23)Footnote 23. Cal. Penal Code § 832.7(e)(2).

(n24)Footnote 24. Michael v. Gates (1995) 38 Cal. App. 4th 737, 745 .

(n25)Footnote 25. Cal. Penal Code § 832.7(d).

(n26)Footnote 26. Cal. Evid. Code § 1047. See Davis v. City of Sacramento (1994) 24 Cal. App. 4th 393, 402, 29
Cal. Rptr. 2d 232 (Cal. Evid. Code § 1047 applies to personnel records of retired peace officers functioning as expert
witnesses). See also California Highway Patrol v. Superior Court (2001) 84 Cal. App. 4th 1010, 1023, 101 Cal. Rptr.
2d 379 (although defendant established good cause for discovery of complaints that arresting officer had previously
falsified police reports, trial court erred when it ordered CHP to produce problem police report filed by another officer
whose alleged misconduct in this case was limited to use of excessive force).

Page 294
1-26 California Deposition and Discovery Practice § 26.13



(n27)Footnote 27. Previously, motions for such discovery were governed by the California Supreme Court's
decision in Pitchess v. Superior Court (1974) 11 Cal. 3d 531, 113 Cal. Rptr. 897, 522 P. 2d 305 , holding ''that a
criminal defendant's fundamental right to a fair trial and an intelligent defense in light of all relevant and reasonably
accessible information entitled a defendant, who was asserting self-defense to a charge of battery on a police officer, to
discovery of police personnel records.''

(n28)Footnote 28. City of Fresno v. Superior Court (1988) 205 Cal. App. 3d 1459, 1473-1476, 253 Cal. Rptr. 296
. See Albritton v. Superior Court (1990) 225 Cal. App. 3d 961, 962-963, 275 Cal. Rptr. 314 (specifically upholding
ongoing applicability of Cal. Evid. Code §§ 1043-1045 after passage of criminal discovery provisions of Proposition
115). See also Cal. Evid. Code § 1043(a), as amended by 2002 Stats., ch. 391, § 1, authorizing agencies and
departments employing custodial officers, as defined in Cal. Penal Code § 831.5, to establish a procedure for
investigation of complaints by public against those custodial officers, consistent with provisions applicable to peace
officers and for those same purposes); Cal. Penal Code § 1054(e) (purposes of discovery).

(n29)Footnote 29. City of San Jose v. Superior Court (1993) 5 Cal. 4th 47, 52, 19 Cal. Rptr. 2d 73, 850 P.2d 621
; see Becerrada v. Superior Court (2005) 131 Cal. App. 4th 409, 415, 31 Cal. Rptr. 3d 735 (limited release to
individual officer of information contained in his own file, absent Pitchess motion, would not disturb balance between
petitioner's right to a fair trial and officer's right to privacy; because officer had right to obtain and then share that
information with prosecution, in preparation for trial, officer could give to prosecution that which it could not get
directly).

(n30)Footnote 30. People v. Superior Court (Gremminger) (1997) 58 Cal. App. 4th 397, 406, 67 Cal. Rptr. 2d
910 .

(n31)Footnote 31. Alford v. Superior Court (2003) 29 Cal. 4th 1033, 1045-1046, 130 Cal. Rptr. 2d 672, 63 P.3d
228 .

(n32)Footnote 31.1. See Chambers v. Superior Court (2007) 42 Cal. 4th 673, 681, 68 Cal. Rptr. 3d 43, 170 P.3d
617 (observing that Alford expressed no views on this issue).

(n33)Footnote 31.2. Chambers v. Superior Court (2007) 42 Cal. 4th 673, 681, 68 Cal. Rptr. 3d 43, 170 P.3d 617
(reasoning that purpose of § 1045(e) protective order that safeguards confidential police officer personnel records is not
served by requiring counsel to perform a duplicate investigation before using, at trial, derivative information counsel
already possesses).

(n34)Footnote 32. Fagan v. Superior Court (2003) 111 Cal. App. 4th 607, 618-619, 4 Cal. Rptr. 3d 239 (''The
exception contained in [Cal. Penal Code § 832.7 affords the district attorney the ability to review confidential peace
officer personnel files when investigating police misconduct without notice to the individuals involved. At the same
time, it requires the district attorney to maintain the non-public nature of the files absent judicial review of the relevance
of the information to a criminal or civil action. Where the exception afforded the district attorney by section 832.7,
subdivision (a) is inapplicable, he must proceed according to the provisions of Cal. Evid. Code § 1043.'').

(n35)Footnote 33. See, e.g., City of Hemet v. Superior Court (1995) 37 Cal. App. 4th 1411, 1425, 44 Cal. Rptr. 2d
532 ; County of Los Angeles v. Superior Court (1990) 219 Cal. App. 3d 1605, 1611, 269 Cal. Rptr. 187 .

(n36)Footnote 34. City and County of San Francisco v. Superior Court (1993) 21 Cal. App. 4th 1031, 1034-1035,
27 Cal. Rptr. 2d 201 .

(n37)Footnote 35. [Reserved]

(n38)Footnote 36. See City of Fresno v. Superior Court (1988) 205 Cal. App. 3d 1459, 1473-1476, 253 Cal. Rptr.
296 (court distinguished this privilege from those set forth in Cal. Evid. Code §§ 930-1037.7).
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(n39)Footnote 37. Davis v. City of Sacramento (1994) 24 Cal. App. 4th 393, 399-401, 29 Cal. Rptr. 2d 232 (Cal.
Evid. Code § 1043 is exclusive method for obtaining both peace officer personnel records and information contained in
them). See Cal. Evid. Code § 1043(a), as amended by 2002 Stats., ch. 391, § 1, authorizing agencies and departments
employing custodial officers, as defined in Cal. Penal Code § 831.5, to establish a procedure for investigation of
complaints by public against those custodial officers, consistent with provisions applicable to peace officers and for
those same purposes; Cal. Penal Code § 1054(e) (purposes of discovery).

(n40)Footnote 38. County of Los Angeles v. Superior Court (1990) 219 Cal. App. 3d 1605, 1611, 269 Cal. Rptr.
187 .

(n41)Footnote 39. County of Los Angeles v. Superior Court (1990) 219 Cal. App. 3d 1605, 1607-1611, 269 Cal.
Rptr. 187 (court admonished county, noting that while it was under no technical obligation to do so, it should have
raised the applicability of the Evidence Code procedures at the earliest opportunity in order to avoid the waste of
attorney and judicial time and resources).

(n42)Footnote 40. For discussion of the written notice requirements of Cal. Civ. Proc. Code § 1005(b) (21 calendar
days before hearing, with additional time required when notice is mailed), see § 8.05[2], [3].

(n43)Footnote 41. Cal. Evid. Code § 1043(a).

(n44)Footnote 42. Cal. Evid. Code § 1043(c).

(n45)Footnote 43. Cal. Evid. Code § 1043(b)(1).

(n46)Footnote 44. Cal. Evid. Code § 1043(b)(2); see People v. Mooc (2001) 26 Cal. 4th 1216, 114 Cal. Rptr. 2d
482, 36 P.3d 21 (appellate court erred in directing records custodian to provide officer's complete personnel file;
''[p]ursuant to Cal. Evid. Code § 1043, subdivision (b)(2), the defendant in his or her Pitchess motion is required to
identify the 'type of records or information sought' '' (italics in original); therefore, custodian's obligation was not to
produce officer's entire file, but only those documents in his file that were potentially responsive to defendant's specific
request).

(n47)Footnote 45. Cal. Evid. Code § 1043(b)(3). See People v. Nguyen (2007) 151 Cal. App. 4th 1473, 1478, 60
Cal. Rptr. 3d 773 (because Pitchess motion must ''set[] forth the materiality [of the desired personnel records] to the
subject matter involved in the pending litigation ... [,]'' defendant was required to show that requested records were
material to his new trial claiming ineffective assistance of counsel, not to his defense to underlying prosecution (italics
in original)); People v. Thompson (2006) 141 Cal. App. 4th 1312, 1318-1319, 46 Cal. Rptr. 3d 884 (under Warrick
standard, trial court reasonably concluded that defendant failed to show good cause for discovery because he did not
present specific factual scenario of officer misconduct that was plausible when read in light of pertinent documents and
undisputed circumstances); People v. Hill (2005) 131 Cal. App. 4th 1089, 1099, 31 Cal. Rptr. 3d 891 , modified, 2005
Cal. App. LEXIS 1370 (Aug. 30, 2005) (trial court correctly denied defendant's Pitchess motion because he did not
demonstrate specific factual scenario of officer misconduct that was plausible when read in light of pertinent
documents); Warrick v. Superior Court (City of Los Angeles Police Dep't) (2005) 35 Cal. 4th 1011, 1016, 29 Cal.
Rptr. 3d 2, 112 P.3d 2 (showing of good cause under Cal. Evid. Code § 1043(b)(3), which is measured by ''relatively
relaxed standards that serve to insure the production for trial court review of all potentially relevant documents,'' to
obtain in-chambers review of relevant documents or information in personnel records of police officer accused of
misconduct against defendant, requires only that defendant demonstrate that scenario of alleged officer misconduct
could or might have occurred); People v. Johnson (2004) 118 Cal. App. 4th 292, 303-304, 12 Cal. Rptr. 3d 885
(defendant satisfied materiality for discovery of arresting officer's disciplinary records relating to dishonesty or filing
false reports by establishing a sufficient factual foundation showing that officer's truthfulness was material to his
defense; whether defendant's account of his interaction with officer was less believable than officer's account did not
bear on ''materiality'' under Cal. Evid. Code § 1043(b)(3)); City of Redding v. Municipal Court (1988) 200 Cal. App.
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3d 1181, 1186-1187, 246 Cal. Rptr. 417 .

(n48)Footnote 45.1. See Garcia v. Superior Court (City of Santa Ana)(2007) 42 Cal. 4th 63, 73, 63 Cal. Rptr. 3d
948, 163 P.3d 939 (criminal defendant is entitled to file sealed declaration in support of Pitchess motion on grounds that
it contains privileged information, and if trial court concludes supporting declaration contains privileged information
that must remain confidential, that information must be redacted and redacted version served on opposing counsel, to
avoid revealing privileged material to prosecution and police).

(n49)Footnote 46. Cal. Evid. Code § 1046.

(n50)Footnote 47. City of Santa Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 260 Cal. Rptr. 520, 776 P.2d 222
.

(n51)Footnote 48. City of Santa Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 89-93, 260 Cal. Rptr. 520, 776
P.2d 222 .

(n52)Footnote 49. City of Santa Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 92, 260 Cal. Rptr. 520, 776 P.2d
222 ; see, e.g., Abatti v. Superior Court (2003) 112 Cal. App. 4th 39, 60, 4 Cal. Rptr. 3d 767 (trial court abused its
discretion when it found declaration by counsel on information and belief insufficient to state facts to satisfy Section
1043's ''materiality'' component).

(n53)Footnote 50. City of Santa Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 93, 260 Cal. Rptr. 520, 776 P.2d
222 . For discussion of Cal. Evid. Code § 1045, see [4], below.

(n54)Footnote 51. See City of Santa Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 84, 260 Cal. Rptr. 520, 776
P.2d 222 ; see also Pitchess v. Superior Court (1974) 11 Cal. 3d 531, 113 Cal. Rptr. 897, 522 P.2d 305 (principles of
discovery of police personnel records in criminal cases); People v. Municipal Court (Hayden) (1980) 102 Cal. App. 3d
181, 185, 162 Cal. Rptr. 347 (requiring criminal defendant to base affidavit supporting motion for discovery of police
personnel records on personal knowledge might compel defendant to surrender constitutional protections against
self-incrimination in order to obtain discovery, since criminal defendant may be only one who could make affidavit
based on personal knowledge).

(n55)Footnote 52. See City of Santa Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 81-84, 86-93, 260 Cal. Rptr.
520, 776 P.2d 222 .

(n56)Footnote 53. Cal. Evid. Code § 1045(a); see Pierre C. v. Superior Court (1984) 159 Cal. App. 3d 1120,
1122-1123, 206 Cal. Rptr. 82 (materiality, not admissibility, of personnel records is standard for holding in camera
hearing). See also Segura v. City of Reno (D. Nev. 1987) 116 F.R.D. 42, 44 (personnel files of police officers involved
in civil rights action for excessive use of force were not discoverable because past instances of excessive force would
only show a propensity for that type of conduct and would not be admissible under Fed. R. Evid. 404(b) (concerning
character evidence), hence the information sought would not lead to admissible evidence).

(n57)Footnote 54. Cal. Evid. Code § 1047; see [2], above.

(n58)Footnote 55. Cal. Evid. Code § 915 governs disclosure of information to determine a claim of privilege or
work product. For further discussion, see Ch. 21, Privileged Matters Generally.

(n59)Footnote 56. Cal. Evid. Code § 1045(b); see, e.g., Slayton v. Superior Court (2006) 146 Cal. App. 4th 55,
60-61, 52 Cal. Rptr. 3d 731 (citizen complaints against husband, former sheriff's deputy, were discoverable under
Pitchess statutes, in wife's marital dissolution action, because complaints, which were made by women and could
include evidence of husband's violence or brutality, were potentially relevant to custody dispute, to bolster wife's claims
of domestic violence or otherwise reflect on husband's fitness as parent); Abatti v. Superior Court (2003) 112 Cal.
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App. 4th 39, 60, 4 Cal. Rptr. 3d 767 (trial court abused its discretion in denying defendant's Pitchess/Brady motion
without conducting an in camera hearing to examine counseling memos in former police officer's personnel records,
after defendant established sufficient materiality under Brady or good cause under Pitchess to trigger that review).

(n60)Footnote 57. Cal. Evid. Code § 1045(b)(1); see City and County of San Francisco v. Superior Court (1981)
125 Cal. App. 3d 879, 883-884, 178 Cal. Rptr. 435 (exclusion from disclosure of records more than five years old as not
unconstitutional under either due process or equal protection principles).

(n61)Footnote 58. Cal. Evid. Code § 1045(b)(2).

(n62)Footnote 59. Cal. Evid. Code § 1045(b)(3).

(n63)Footnote 60. City of San Jose v. Superior Court (1993) 5 Cal. 4th 47, 54-57, 19 Cal. Rptr. 2d 73, 850 P.2d
621 (juvenile proceeding); see, e.g., Haggerty v. Superior Court (2004) 117 Cal. App. 4th 1079, 1089-1090, 12 Cal.
Rptr. 3d 467 (in civil action against sheriff's deputy, alleging use of excessive force, sheriff's internal affairs report of
incident underlying civil complaint was relevant, and therefore discoverable, except for portions of report in which
investigating officer stated his analysis and conclusions, because nothing in investigating officer's subjective
impressions would be admissible at trial or lead to discovery of admissible evidence).

(n64)Footnote 61. See Cal. Evid. Code § 1045(b)(3).

(n65)Footnote 62. People v. Jenkins (2000) 22 Cal. 4th 900, 956-957, 95 Cal. Rptr. 2d 377, 997 P.2d 1044
(citing Craig v. Municipal Court (1979) 100 Cal. App. 3d 69, 76-78, 161 Cal. Rptr. 19 ).

(n66)Footnote 63. Craig v. Municipal Court (1979) 100 Cal. App. 3d 69, 76, 78-79, 161 Cal. Rptr. 19 . For
discussion of limitations on discovery imposed by constitutional right of privacy, see Ch. 30.

(n67)Footnote 64. California Highway Patrol v. Superior Court (2001) 84 Cal. App. 4th 1010, 1025, 101 Cal.
Rptr. 2d 379 .

(n68)Footnote 65. Cal. Evid. Code § 1045(c).

(n69)Footnote 66. See People v. Matos (1979) 92 Cal. App. 3d 862, 868, 155 Cal. Rptr. 293 .

(n70)Footnote 67. City of Azusa v. Superior Court (1987) 191 Cal. App. 3d 693, 236 Cal. Rptr. 621 .

(n71)Footnote 68. City of Azusa v. Superior Court (1987) 191 Cal. App. 3d 693, 696, 236 Cal. Rptr. 621 .

(n72)Footnote 69. Haggerty v. Superior Court (2004) 117 Cal. App. 4th 1079, 1091, 12 Cal. Rptr. 3d 467
(sheriff's department internal affairs report was relevant, and therefore discoverable, in civil action against deputy
alleging use of excessive force, after portions of report reflecting investigating officer's analysis and conclusions were
redacted).

(n73)Footnote 70. Haggerty v. Superior Court (2004) 117 Cal. App. 4th 1079, 1090-1091, 12 Cal. Rptr. 3d 467
(no abuse of discretion in refusing to limit Pitchess discovery to names, addresses and telephone numbers of witnesses
identified in sheriff's department internal affairs report).

(n74)Footnote 71. See discussion in [3], above.

(n75)Footnote 72. See discussion in [2], above.

(n76)Footnote 73. See § 26.03.
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(n77)Footnote 74. Dominguez v. Superior Court (1980) 101 Cal. App. 3d 6, 161 Cal. Rptr. 407 .

(n78)Footnote 75. Dominguez v. Superior Court (1980) 101 Cal. App. 3d 6, 10-11, 161 Cal. Rptr. 407 .

(n79)Footnote 76. See Saulter v. Municipal Court (1977) 75 Cal. App. 3d 231, 240-241, 142 Cal. Rptr. 266 ;
Kelvin L. v. Superior Court (1976) 62 Cal. App. 3d 823, 830-831, 133 Cal. Rptr. 325 .

(n80)Footnote 77. City of Los Angeles v. Superior Court (1973) 33 Cal. App. 3d 778, 786, 109 Cal. Rptr. 365 .

(n81)Footnote 78. Cal. Evid. Code § 1045(e).

(n82)Footnote 79. Cal. Evid. Code § 1045(d).

(n83)Footnote 80. People v. Mooc (2001) 26 Cal. 4th 1216, 114 Cal. Rptr. 2d 482, 36 P.3d 21 .

(n84)Footnote 81. See City of Santa Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 81, 260 Cal. Rptr. 520, 776
P.2d 222 (''In 1978, the California Legislature codified the privileges and procedures surrounding what had come to be
known as Pitchess motions ... through the enactment of Cal. Penal Code §§ 832.7 and 832.8 and Cal. Evid. Code §§
1043 through 1045.'').

(n85)Footnote 82. People v. Mooc (2001) 26 Cal. 4th 1216, 114 Cal. Rptr. 2d 482, 36 P.3d 21 (''Had the trial
court retained copies of the documents it examined before ruling on the Pitchess motion, made a log of documents it
reviewed in camera, or just stated for the record what documents it examined (such transcript, of course, to be sealed),
the Court of Appeal could have itself reviewed those documents (or augmented the record to include those documents)
and determined whether the trial court had abused its discretion in refusing to disclose any of [the officer's] personnel
records.'').

(n86)Footnote 83. People v. Mooc (2001) 26 Cal. 4th 1216, 114 Cal. Rptr. 2d 482, 36 P.3d 21 , citing City of
Santa Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 84, 260 Cal. Rptr. 520, 776 P.2d 222 ; see § 26.13[4][a], [b].

(n87)Footnote 84. People v. Mooc (2001) 26 Cal. 4th 1216, 114 Cal. Rptr. 2d 482, 36 P.3d 21 , citing City of
Santa Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 84, 260 Cal. Rptr. 520, 776 P.2d 222 ; see § 26.13[4][a], [b][1].

(n88)Footnote 85. People v. Mooc (2001) 26 Cal. 4th 1216, 114 Cal. Rptr. 2d 482, 36 P.3d 21 (noting that this
practice is consistent with the premise of Cal. Evid. Code §§ 1043 and 1045 that ''the locus of decisionmaking'' is the
trial court, not the prosecution or custodian of records).

(n89)Footnote 86. People v. Mooc (2001) 26 Cal. 4th 1216, 114 Cal. Rptr. 2d 482, 36 P.3d 21 .

(n90)Footnote 86.1. People v. Mooc (2001) 26 Cal. 4th 1216, 1229, 114 Cal. Rptr. 2d 482, 36 P.3d 21 ; see, e.g.,
People v. Guevara (2007) 148 Cal. App. 4th 62, 68-69, 55 Cal. Rptr. 3d 581 (remanding for new hearing on defendant's
Pitchess motion in conformance with procedures described in Mooc, because record was insufficient to determine
whether trial court properly denied discovery; records custodian, who did not produce entire personnel file for trial
court's review, did not establish on the record what documents were included in complete personnel file and did not
explain his decision to withhold them).

(n91)Footnote 87. People v. Mooc (2001) 26 Cal. 4th 1216, 114 Cal. Rptr. 2d 482, 36 P.3d 21 .

(n92)Footnote 88. People v. Mooc (2001) 26 Cal. 4th 1216, 114 Cal. Rptr. 2d 482, 36 P.3d 21 .

(n93)Footnote 89. See Herrera v. Superior Court (1985) 172 Cal. App. 3d 1159, 1163, 218 Cal. Rptr. 742 (party
seeking disclosure of peace officer personnel records is entitle to appellate review of any in camera proceedings; review
involves examining transcript of in camera proceeding, but does not entitle party to obtain information about general
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nature of records not ordered disclosed).
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§ 26.14 Files of Division of Industrial Safety

Under Cal. Lab. Code § 6322, all information reported to or obtained by the Chief of the Division of Industrial Safety,
or his or her representatives, in connection with any inspection or proceeding of the division that (1) contains or might
reveal a trade secret referred to in Title 18 U.S.C.S. § 1905, or (2) is confidential pursuant to the Public Records Act,n1
is considered confidential and may not be disclosed outside the division. Any disclosure outside the division is a
misdemeanor.n2

By its terms, Cal. Lab. Code § 6322 subordinates the division's policy of confidentiality to the Public Records Act,
which requires disclosure of public records not exempt from that act. In State of California ex rel. Division of Industrial
Safety v. Superior Court (Bourne), n3 the court of appeal held that there are no applicable exemptions to the Public
Records Act so as to create an absolute privilege against compelled disclosure of information in the division's files.n4
However, the court in that case did hold that Cal. Gov't Code §§ 6254 (describing disclosure requirements and
exemptions under the Public Records Act) and 6255 (creating a privilege to refuse disclosure if the public interest in
withholding outweighs the interest in disclosure), as well as Cal. Evid. Code § 1040(b)(2), discussed in § 26.03, do
create a conditional privilege under Cal. Labor Code § 6322, which may protect the division's files from discovery.n5
However, the court concluded that the trial court did not abuse the discretion granted it by Cal. Gov't Code § 6255 and
Cal. Evid. Code § 1040(b)(2) in allowing the discovery of information contained in various reports and documents
sought in connection with a bridge collapse.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim PrivilegesEvidencePrivilegesGovernment
PrivilegesWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Gov't Code § 6250 et seq.

(n2)Footnote 2. See Cal. Lab. Code § 6322.

(n3)Footnote 3. State of California ex rel. Division of Industrial Safety v. Superior Court (Bourne) (1974) 43 Cal.
App. 3d 778, 117 Cal. Rptr. 726 .
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(n4)Footnote 4. State of California ex rel. Division of Industrial Safety v. Superior Court (Bourne) (1974) 43 Cal.
App. 3d 778, 783-784, 117 Cal. Rptr. 726 .

(n5)Footnote 5. State of California ex rel. Division of Industrial Safety v. Superior Court (Bourne) (1974) 43 Cal.
App. 3d 778, 785-786, 117 Cal. Rptr. 726 .

(n6)Footnote 6. State of California ex rel. Division of Industrial Safety v. Superior Court (Bourne) (1974) 43 Cal.
App. 3d 778, 785-786, 117 Cal. Rptr. 726 .
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§ 26.15 Public Social Service Records

Applications and records concerning any individual, relating to public social services for which grants-in-aid are
received by California from the federal government, are confidential and are not open for examination for any purpose
not directly connected with the administration of the social service program, or any investigation, prosecution, or
criminal or civil proceeding conducted in connection with the administration of the social service program, unless
otherwise provided in Cal. Welf. & Inst. Code § 10850.n1 One court has held that this statute establishes a conditional
privilege, the purpose of which is to protect the right of privacy of the recipient of the benefit. When the best interests of
a minor child are at stake, the need for disclosure of relevant information in the interest of justice for the child
outweighs the need for confidentiality.n2 Thus, the court held that certain observations made about a child by a case
worker for her brother and sister were found to be not acquired in confidence and not privileged.n3

A proceeding to establish paternity and to recover support funds paid to the child's mother under the Aid to Families
With Dependent Children program has been held to be directly connected with the administration of that program.n4
Thus, Cal. Welf. & Inst. Code § 10850 does not prohibit production of welfare records concerning the identity of the
alleged father of the child in question, or concerning statements or indications by the child's mother of the identity of the
alleged father or indicating that she did not know the father's identity.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim PrivilegesEvidencePrivilegesGovernment
PrivilegesWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Welf. & Inst. Code § 10850. See also Department of Health Services v. Superior Court (1991)
232 Cal. App. 3d 776, 780-783, 283 Cal. Rptr. 546 (Department of Health Services' records concerning indigent
patient's unsuccessful application for Medi-Cal benefits are protected from disclosure by Cal. Welf. & Inst. Code §
14100.2 in action by hospital seeking reimbursement for treatment rendered to that patient).

(n2)Footnote 2. In re Lynna B. (1979) 92 Cal. App. 3d 682, 705, 155 Cal. Rptr. 256 .

(n3)Footnote 3. In re Lynna B. (1979) 92 Cal. App. 3d 682, 705, 155 Cal. Rptr. 256 .
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(n4)Footnote 4. County of Nevada v. Kinicki (1980) 106 Cal. App. 3d 357, 361, 165 Cal. Rptr. 57 .

(n5)Footnote 5. County of Nevada v. Kinicki (1980) 106 Cal. App. 3d 357, 361, 165 Cal. Rptr. 57 .
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§ 26.15A Juvenile Court Records

In general, juvenile court records should be confidential. The Legislature has enacted limited exceptions to this principle
to promote more effective communication among juvenile courts, family courts, law enforcement agencies, and schools
to ensure rehabilitation of juvenile criminal offenders as well as to lessen the potential for drug use, violence, and other
forms of delinquency.n1

Except as provided in Cal. Welf. & Inst. Code § 828,n2 a case file, that is, a petition filed in any juvenile court
proceeding, reports of the probation officer, and all other documents filed in any such case or made available to the
probation officer in making his or her report, or to the judge, referee, or other hearing officer and thereafter retained by
the probation officer, judge, referee, or other hearing officer may be inspected only by the following persons:n3

1. Court personnel, the district attorney, a city attorney, or city prosecutor authorized to prosecute
criminal or juvenile cases under state law;

2. The minor who is the subject of the proceeding, and his or her parents or guardians;

3. The attorneys for the parties;

4. Other judges, referees, hearing officers, probation officers and law enforcement officers who are
actively participating in criminal or juvenile cases involving the minor;

5. The county counsel, city attorney, or other attorney representing the petitioning agency in a
dependency action;

6. The superintendent or designee of the school district where the minor is enrolled or attending school;

7. Members of child protective agencies as defined by Cal. Penal Code § 11165.9;

8. The State Department of Social Services to carry out its duties to oversee and monitor county child
welfare agencies, children in foster care or receiving foster care asistance,n4 out-of-state placements,
Welf. & Inst. Code § 10850.4 (child fatality reasonably suspected to be caused by abuse or neglect) and
Welf. & Inst. Code § 827(a)(2) (limitations on disclosure of information in juvenile case files);n5
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9. Authorized legal staff or special investigators who are peace officers acting for the State Department
of Social Services to inspect, license, and investigate community care facilities;

10. Members of children's multidisciplinary teams;

11. A judge assigned to a family law case with issues concerning custody, visitation, or both, a family
court mediator assigned to a case involving a minor under Fam. Code § 3160 et seq., and a
court-appointed evaluator or a person conducting a court-connected child custody evaluation,
investigation, or assessment under Fam. Code § 3118;

12. A court appointed investigator, acting within the scope of the investigator's duties, who is actively
participating in a guardianship case involving a minor;

13. A local child support agency for the purpose of establishing paternity and establishing and enforcing
child support orders;

14. Juvenile justice commissions established under Welf. & Inst. Code § 225; and

15. Any other person who may be designated by court order of the judge of the juvenile court upon filing
a petition for the right to inspect.

This right of inspection, however, does not give a person authorized to inspect a case file in juvenile
proceedings the automatic right to copy the same documents.n5.1 However, that person can seek a court
order to copy the documents.n5.2

A limited exception to this confidentiality requires the release of a juvenile case file to the public,
pursuant to an order by the juvenile court after a hearing on a petition, when the child is deceased.n6
However, unless a specific order is made by the juvenile court to the contrary, any information relating
to any child other than the deceased or which could identify another child must be redacted prior to
release.n7 With this exception, the judge of the juvenile court may issue an order prohibiting or limiting
access to the juvenile case file, or any portion, of a deceased child only on a showing by a preponderance
of the evidence that release of the file is detrimental to the safety, protection, or physical, or emotional
well-being of another child who is directly or indirectly connected to the juvenile case that is the subject
of the petition.n8

Similarly, all persons seeking access pursuant to other authorization, (see paragraph (12), above), that is,
persons other than those listed in Welf. & Inst. Code § 827(a)(1)(a)-(O) (see paragraphs (1) through (11),
above), who are entitled to access a juvenile case file that is privileged or confidential pursuant to
another state or federal law or regulation without a court order, must petition the juvenile court. The
juvenile court may release the file or portion thereof protected by another state or federal law or
regulation only if disclosure is not detrimental to the safety, protection, or physical or emotional
well-being of another child who is directly or indirectly connected to the juvenile case that is the subject
of the petition.n9

For example, a grand jury's petition seeking access to certain juvenile court records under Welf. & Inst.
Code § 827(a)(1)(M) (now see Welf. & Inst. Code § 827(a)(1)(O)), stating only that the records were
required in connection with an ongoing ''public watchdog'' investigation being conducted by the grand
jury under Penal Code § 925, was properly denied because it failed to demonstrate that the records were
necessary or relevant to any specific grand jury investigation.n10 Absent any specific facts concerning
petitioner's need for the records or their relevance to any legitimate grand jury activity, the juvenile court
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had no basis on which to determine whether and to what extent the request was appropriate. Accordingly,
the court was unable to balance the confidentiality interests of the juvenile with the interests of the grand
jury acting in its public watchdog function.n11

Courts have found a limited exception to the confidentiality of Welfare and Institutions Code Section 827 to prosecute a
civil action if the person requesting disclosure can show that her interest in the documents contained in a juvenile case
file outweighs any interest in confidentiality.n11.1

A limited exception to the confidentiality of Welf. & Inst. Code § 827(a) also exists in cases involving serious acts of
violence or possession of narcotics or other controlled substances, or acts involving curfew, gambling, vandalism, or
graffitti. This exception permits communication with school authorities.n12 If the minor is removed from school due to
his or her acts, then the school superintendent must maintain any information received from the court in a confidential
file, and defer transmittal of the information to school authorities until the minor is returned to the public school.n13
The confidential file containing this information shall be transfered to the minor's subsequent schools of attendance, and
maintained until the minor graduates from high school, is released from juvenile court jurisdiction, or reaches age 18,
whichever occurs first, at which time the report must be destroyed.n14

An individual may petition the court for the sealing of the records, including records of arrest, relating to his or her case,
in the custody of the juvenile court and probation officer and any other agencies, including law enforcement agencies
and public officials, who have custody of the records. If the prerequisites are met, and the court has ordered the person's
records sealed, the proceedings in the case shall be deemed never to have occurred, and the person may properly reply
accordingly to any inquiry about the events.n15

However, in any action or proceeding based on defamation, on a showing of good cause, the court may order any
records sealed under Cal. Welf. & Inst. Code § 781 to be opened and admitted into evidence.n16 Moreover, the sealing
of juvenile court records does not apply to the conviction of certain Vehicle Code offenses.n17 These very limited and
specific exceptions preclude implying other exceptions, and no additional exception will be made for the benefit of a
plaintiff in a civil lawsuit.n18 Thus, in Parmett v. Superior Court,n19 a civil action brought by a minor against a
juvenile and his parents, alleging sexual assault by the juvenile and negligent parental supervision, the sealed records
pertaining to juvenile court proceedings and investigation of the same incident were not discoverable.n20 The court said
that although privacy rights of juveniles must sometimes give way when they conflict with the constitutional
confrontation rights of a criminal defendant, it is doubtful whether a civil plaintiff could ever mount a case of
constitutional right to information covered under the privilege of the sealing statute.n21 The protection afforded to
sealed records may be asserted by the juvenile, as well as the juvenile's parents.n22

The confidentiality of unsealed juvenile court records is not absolute and disclosure may be ordered by the court in its
discretion. In Navajo Express v. Superior Court,n23 the plaintiff claimed in his personal injury action that he sustained
brain damage manifested by violent behavior, emotional outbursts, tantrums, a reduction in mental capacity and
functioning, and numerous physical impairments as a result of an automobile accident with the defendant. The
defendant sought release of the plaintiff's juvenile court records, alleging that the plaintiff had episodes of violence and
other manifestations of mental instability or emotional problems prior to the accident that resulted in contacts with the
juvenile court. The court of appeal allowed discovery of the juvenile court records over the plaintiff's objections. After
noting that the plaintiff's records had not been sealed, the court said that Cal. Welf. & Inst. Code § 827 does not prohibit
all access to the records, but contemplates that situations will exist when inspection by third parties will be permitted
and puts the protection of confidentiality of the records within the discretion of the juvenile court.n24 The court
concluded that the records sought were relevant and otherwise discoverable in a civil action but for their character as
records of the juvenile court or law enforcement records pertaining to a juvenile, and the defendant's need for discovery
outweighed the policy considerations favoring confidentiality of juvenile records.n25

The court in Navajo Express suggested guidelines for balancing the juvenile's interests in confidentiality against the
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adverse party's need for disclosure. The party seeking disclosure must first clearly specify the type of information
sought, in order to assist the designated court in performing its in camera review of the records. Although the petitioners
in Navajo Express requested ''any and all records,'' their attorney made clear in the hearing that he wanted only records
directly relevant to real party's claim that ''he had never experienced problems similar to those experienced after the
accident.''n26

The next step is for the court to determine if the records sought pertain to the pending proceeding and would be
otherwise discoverable but for their character as records of the juvenile court.n27 If the court finds the records would
otherwise be discoverable under the relevant statute but for their character as juvenile court records, the court next will
consider whether petitioners' need for discovery outweighs the policy considerations favoring confidentiality of juvenile
court records.n28

Finally, if the court determines some juvenile court records will be disclosed, the court will make such orders as
necessary to redact the records and to prohibit unnecessary additional dissemination.n29

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information
PrivilegeInvestigative Files PrivilegeEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim Privileges

FOOTNOTES:
(n1)Footnote 1. Welf. & Inst. Code § 827(b)(1).

(n2)Footnote 2. Disclosure of information by law enforcement agency is authorized under prescribed
circumstances. See also Welf. & Inst. Code § 828.1, providing limited exception to Welf. & Inst. Code § 828 in cases
involving serious acts of violence or possession of controlled substances.

(n3)Footnote 3. Welf. & Inst. Code § 827(a), see Cal. Welf. & Inst. Code § 827(e) (''juvenile case files'' defined),
see also Cal. Rules of Ct., Rule 5.552 (defining ''juvenile case files'' and describing procedure for petition for
inspection).

(n4)Footnote 4. See Fam. Code § 10000 et seq.

(n5)Footnote 5. See Fam. Code § 7900 et seq.

(n6)Footnote 5.1. In re Gina S. (2005) 133 Cal. App. 4th 1074, 1078, 35 Cal. Rptr. 3d 277 (juvenile court's order
that child's mother return documents and not disseminate information from copies she received was within court's
inherent power to control dissemination of juvenile case files and keep files confidential); see In re Tiffany G. (1994)
29 Cal. App. 4th 443, 447-48, 450-51, 35 Cal. Rptr. 2d 8 (juvenile court was within its authority when it ordered that
mother and stepfather not circulate confidential information from juvenile records after they had mailed copies of
various records to several people in two states and stepfather suggested at a hearing he wanted to provide documents to
grand jury).

(n7)Footnote 5.2. See In re Gina S. (2005) 133 Cal. App. 4th 1074, 1084, 35 Cal. Rptr. 3d 277 (although
appellant was authorized to inspect juvenile court files, she was not entitled to make copies absent prior court order).

(n8)Footnote 6. Welf. & Inst. Code § 827(a)(2); see Cal. Welf. & Inst. Code § 827(a)(3) (limitations on disclosure
when juvenile case file is privileged or confidential pursuant to any other state or federal law or regulation).
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(n9)Footnote 7. Welf. & Inst. Code § 827(a)(2)(A).

(n10)Footnote 8. Welf. & Inst. Code § 827(a)(2)(A).

(n11)Footnote 9. Welf. & Inst. Code § 827(a)(3)(A); see Welf. & Inst. Code § 827(a)(3)(B) (requiring notice of and
opportunity to file objection to release of record or report).

(n12)Footnote 10. People v. Superior Court (Tulare County), 107 Cal. App. 4th 488, 492-493, 132 Cal. Rptr. 2d
144 .

(n13)Footnote 11. People v. Superior Court (Tulare County), 107 Cal. App. 4th 488, 493-494, 132 Cal. Rptr. 2d
144 (finding petitioner's identity as grand jury insufficient grounds to provide access to confidential juvenile records,
absent court order entered on adequate showing of need and relevance).

(n14)Footnote 11.1. In re Gina S. (2005) 133 Cal. App. 4th 1074, 1087-88, 35 Cal. Rptr. 3d 277 (denial of
appellant mother's Section 827 petition, requesting access to limited category of documents that referred to federal
agency employee's disclosure of information about appellant's health to county social worker, was abuse of discretion
because relevant documents could be disclosed without violating child's privacy interests); see In re Anthony (2005)
129 Cal. App. 4th 495, 506, 28 Cal. Rptr. 3d 575 (although not reaching merits of appellant's Section 827 petition, court
recognized importance of disclosing juvenile records to prosecute federal civil action against county social service
department if appellant were able to show on remand that her interest in those documents outweighed any interest in
confidentiality); see also Cal. Rules of Court, Rule 5.552(b) (specifically authorizing disclosure of information when
there is ''substantial relevance'' to either a pending ''litigation, investigation, or prosecution'').

(n15)Footnote 12. See Welf. & Inst. Code § 827(b)(2).

(n16)Footnote 13. Cal. Welf. & Inst. Code § 827(b)(3).

(n17)Footnote 14. Cal. Welf. & Inst. Code § 827(d).

(n18)Footnote 15. See Cal. Welf. & Inst. Code § 781(a).

(n19)Footnote 16. Cal. Welf. & Inst. Code § 781(b).

(n20)Footnote 17. See Cal. Welf. & Inst. Code § 781(c).

(n21)Footnote 18. Parmett v. Superior Court (1989) 212 Cal. App. 3d 1261, 1266, 262 Cal. Rptr. 387 .

(n22)Footnote 19. Parmett v. Superior Court (1989) 212 Cal. App. 3d 1261, 262 Cal. Rptr. 387 .

(n23)Footnote 20. Parmett v. Superior Court (1989) 212 Cal. App. 3d 1261, 1270, 262 Cal. Rptr. 387 .

(n24)Footnote 21. Parmett v. Superior Court (1989) 212 Cal. App. 3d 1261, 1269, 262 Cal. Rptr. 387 .

(n25)Footnote 22. Parmett v. Superior Court (1989) 212 Cal. App. 3d 1261, 1267-1269, 262 Cal. Rptr. 387 .

(n26)Footnote 23. Navajo Express v. Superior Court (1986) 186 Cal. App. 3d 981, 231 Cal. Rptr. 165 .

(n27)Footnote 24. Navajo Express v. Superior Court (1986) 186 Cal. App. 3d 981, 985, 231 Cal. Rptr. 165 ; see,
e.g., Cimarusti v. Superior Court (2000) 79 Cal. App. 4th 799, 805, 94 Cal. Rptr 2d 336 (dismissed employees'
requests for discovery of juvenile records and other evidence relating to their administrative hearing were remanded to
be assigned to juvenile court judge who would examine confidential files and determine what should be disclosed under
Cal. Welf. & Inst. Code § 827).
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(n28)Footnote 25. Navajo Express v. Superior Court (1986) 186 Cal. App. 3d 981, 985, 231 Cal. Rptr. 165 (court
directed that measures be taken to preserve confidentiality of records as much as possible).

(n29)Footnote 26. Navajo Express v. Superior Court (1986) 186 Cal. App. 3d 981, 986, 231 Cal. Rptr. 165 ; see,
e.g., Foster v. Superior Court (1980) 107 Cal. App. 3d 218, 230 n.2, 165 Cal. Rptr. 701 (in camera screening by
juvenile court on basis of guidelines furnished by counsel about type of information sought is appropriate procedure).

(n30)Footnote 27. Navajo Express v. Superior Court (1986) 186 Cal. App. 3d 981, 986, 231 Cal. Rptr. 165 ; see,
e.g., Cimarusti v. Superior Court (2000) 79 Cal. App. 4th 799, 805, 94 Cal. Rptr 2d 336 (on remand, trial court
directed to determine whether records sought are relevant to petitioners' administrative proceeding under specific
standard of discoverability in Cal. Gov't Code § 19574.1, which requires disclosure of agency records to disciplined
employees).

(n31)Footnote 28. Navajo Express v. Superior Court (1986) 186 Cal. App. 3d 981, 986, 231 Cal. Rptr. 165 .

(n32)Footnote 29. Navajo Express v. Superior Court (1986) 186 Cal. App. 3d 981, 986, 231 Cal. Rptr. 165 .

Page 310
1-26 California Deposition and Discovery Practice § 26.15A



151 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 26 Official Information and Related Privileges
PART B. Other Privileges Concerning Information Maintained by Public Entities

1-26 California Deposition and Discovery Practice § 26.16

§ 26.16 Complaints to State Bar

California State Bar Rules of Procedure, Rule 223, provides that the files and records of all investigations and formal
proceedings are the property of the State Bar and are confidential and that no information concerning them and the
matters to which they relate may be given to any person, except on order by the Board of Governors of the State Bar or
as otherwise provided in the rules. In a case decided prior to the enactment of Cal. Evid. Code § 1040 (official
information privilege),n1 the California Supreme Court, relying on the predecessor to Rule 223, applied a balancing
analysis similar to that now mandated by Section 1040 to determine whether the public interest in maintaining the
confidentiality of complaints to the State Bar outweighed the need for disclosure in the interest of justice.n2 The Court
concluded that complaints to the State Bar regarding an attorney are privileged if they do not lead to disciplinary action,
but are not privileged if they lead to imposition of discipline, such as a private reproval.n3

The State Bar Act now provides that subject to Cal. Bus. & Prof. Code § 6086.1(b), and except as otherwise provided
by law, hearings and records of original disciplinary proceedings are to be public after issuance of a notice to show
cause.n4 Further, hearings and records of filings for involuntary inactive enrollment, petitions for reinstatement,
proceedings for suspension or disbarment, payment information from the Client Security Fund, and actions to cease or
assume a law practice are also public.n5

Business and Professions Code Section 6086.1(b) provides that all disciplinary investigations are confidential until the
time that formal charges are filed and all investigations of matters relating to filings for involuntary inactive enrollment,
petitions for reinstatement, proceedings for suspension or disbarment, payment information from the Client Security
Fund, and actions to cease or assume a law practice are confidential until the pertinent formal proceeding is instituted.n6
However, confidentiality may be waived either by the member whose conduct is being investigated,n7 or, under
specified circumstances, by the Chief Trial Counsel or President of the State Bar.n8 Thus, to the extent that the contents
of a complaint are disclosed in a disciplinary proceeding in which formal charges are filed or in which confidentiality
has been waived, the complaint appears to be discoverable.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information
PrivilegeInvestigative Files PrivilegeEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim Privileges
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FOOTNOTES:
(n1)Footnote 1. See discussion in Pt. A.

(n2)Footnote 2. See Chronicle Pub. Co. v. Superior Court (1960) 54 Cal. 2d 548, 572-573, 7 Cal. Rptr. 109, 354
P.2d 637 .

(n3)Footnote 3. Chronicle Pub. Co. v. Superior Court (1960) 54 Cal. 2d 548, 573-574, 7 Cal. Rptr. 109, 354
P.2d 637 ; see also Brotsky v. State Bar (1962) 57 Cal. 2d 287, 303, 19 Cal. Rptr. 153, 368 P.2d 697 (burden of
showing privilege is on party asserting it).

(n4)Footnote 4. Cal. Bus. & Prof. Code § 6086.1(a)(1).

(n5)Footnote 5. See Cal. Bus. & Prof. Code § 6086.1(a)(2).

(n6)Footnote 6. Cal. Bus. & Prof. Code § 6086.1(b).

(n7)Footnote 7. Cal. Bus. & Prof. Code § 6086.1(b)(1).

(n8)Footnote 8. See Cal. Bus. & Prof. Code § 6086.1(b)(2), (3) (confidentiality may be waived when warranted or
when alleged misconduct could subject member to criminal prosecution or disciplinary charges in another jurisdiction).
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§ 26.17 Other Privileges

The following are privileges relating to specified types of information maintained by the government.

Records of inquiry regarding accidents involving National Guard aircraft are not admissible as evidence in a California
court, but records of collateral investigations of the accidents involving personal injury or property damage are subject
to discovery.n1

All information and records obtained by the state Department of Mental Health in the course of providing specified
mental health services must be kept confidential and may be disclosed only under certain specified circumstances.n2
Similar provisions govern the confidentiality of information and records obtained by the state Department of
Developmental Services in connection with provision of services to persons who are developmentally disabled.n3 The
privileges established under Cal. Welf. & Inst. Code §§ 5328 and 4514 are apparently absolute, subject only to the
legislative exceptions listed under those or related sections, and operate independently of any privileges established by
the Evidence Code.n4 For a further discussion of the scope of discovery of records of the State Department of Mental
Health and Department of Developmental Services, see § 20.55.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial Information
PrivilegeInvestigative Files PrivilegeEvidencePrivilegesGovernment PrivilegesOfficial Information PrivilegeReports
PrivilegeEvidencePrivilegesGovernment PrivilegesProcedures to Claim Privileges

FOOTNOTES:
(n1)Footnote 1. See Cal. Mil. & Vet. Code § 163.1.

(n2)Footnote 2. See Cal. Welf. & Inst. Code §§ 5328-5329.

(n3)Footnote 3. See Cal. Welf. & Inst. Code §§ 4514-4518.

(n4)Footnote 4. See Gilbert v. Superior Court (1987) 193 Cal. App. 3d 161, 169-170, 238 Cal. Rptr. 220 (Cal.
Welf. & Inst. Code § 4514); Boling v. Superior Court (1980) 105 Cal. App. 3d 430-443, 164 Cal. Rptr. 432 (Cal. Welf.
& Inst. Code § 5328). See also Cal. Welf. & Inst. Code §§ 4514.3, 5328.06 (permitting disclosure to Protection and
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Advocacy Agency established under Cal. Welf. & Inst. Code § 4900 et seq.).
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§ 26.18 Federal ''State Secrets'' Privilege

The ''state secrets'' privilege is a federal privilege used to protect military or state secrets. By invoking its state secrets
privilege, the United States may block discovery of any information that, if disclosed, would adversely affect national
security.n1 The privilege has been given for secrets affecting the nation's defense capabilities, intelligence gathering
methods or capabilities, and diplomatic relations with foreign governments.n2

The state secrets privilege may be asserted only by the federal government; it may not be successfully asserted by a
local government, a private party, or an individual official.n3 The privilege must be formally claimed as a privilege by a
responsible officer. Since the decision to invoke the state secrets privilege involves policy, not simple law, the
responsible officer must be someone in a position of sufficient authority and responsibility to weigh prudently the
competing considerations of making evidence available in litigation and protecting important government interests.n4

Once properly raised, the state secrets privilege is absolute and is not subject to a weighing of the necessity for
disclosure in the interest of justice. No competing public or private interest can be advanced to compel disclosure of
information found to be protected by a claim of privilege.n5

When there is a strong showing of necessity for the information, the claim of privilege should not be lightly accepted.
When necessity is dubious, a formal claim of privilege will prevail.n6 The privilege may not be used to shield any
material not strictly necessary to prevent injury to national security. Whenever possible, sensitive information must be
disentangled from nonsensitive information to allow for the release of the latter.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesGovernment PrivilegesOfficial
Information PrivilegeGeneral OverviewEvidencePrivilegesGovernment PrivilegesProcedures to Claim
PrivilegesEvidencePrivilegesGovernment PrivilegesState Secrets PrivilegeGovernmentsFederal GovernmentDomestic
Security

FOOTNOTES:
(n1)Footnote 1. Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560, 576, 235 Cal. Rptr. 516 .

(n2)Footnote 2. Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560, 576-577, 235 Cal. Rptr. 516 .
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(n3)Footnote 3. Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560, 577, 235 Cal. Rptr. 516 .

(n4)Footnote 4. Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560, 577, 235 Cal. Rptr. 516 .

(n5)Footnote 5. Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560, 577, 235 Cal. Rptr. 516 .

(n6)Footnote 6. Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560, 578, 235 Cal. Rptr. 516 .

(n7)Footnote 7. Rubin v. City of Los Angeles (1987) 190 Cal. App. 3d 560, 578, 235 Cal. Rptr. 516 .
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§ 27.syn Synopsis to Chapter 27: Attorney-Client Privilege

§ 27.01 Purpose of Privilege

§ 27.02 Statutory History

§ 27.03 Related Statutory Provisions

[1] General Provisions Governing Privileges

[2] Work Product Protection

[3] Refreshing Memory

§ 27.04 Relationship to Discovery

§§ 27.05 through 27.09 [Reserved]

§ 27.10 Basic Rule of Attorney-Client Privilege

§ 27.11 ''Lawyer''

[1] Statutory Definition

[2] Effect of Lawyer Acting in Dual Capacity

[3] Lay Representative in Public Social Services Proceeding

§ 27.12 ''Client''

[1] Statutory Definition

[2] Joint Clients

[3] Agent of Client

[4] Client as Corporation or Other Artificial Entity
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[a] Corporation May Be Client

[b] Privilege of Corporation in Stockholder Suits

[c] Privilege of Condominium Association In Suit Brought on Its Own Behalf

[5] Fiduciary as Client

[a] Trustees

[b] Receivers

[6] Public Entity as Client

§ 27.13 ''Confidential Communication''

[1] Statutory Definition

[2] Intent That Communication Be Confidential

[a] Communicator's Confidential Intent

[b] Presumption of Confidential Intent

[c] Negation of Confidential Intent

[3] Determining Confidential Nature of Corporate Communication

[a] Generally

[b] Status of Employee as Determinative

[c] Dominant Purpose Test Applied to Reports Required by Employer

[i] Generally

[ii] When Test Is Inapplicable

[iii] Test for Intent Concerning Multiple Roles or Types of Documents

[3A] Determining Confidential Nature of Communication to Insurer

[4] Effect of Presence of Third Party or Prior Communication

[a] Effect of Presence of Third Party

[b] Effect of Prior Communication

[5] Form, Content, and Source of Communication
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[a] Generally

[b] Assistance of Experts

[i] Expert's Reports Not Generally Protected

[ii] Expert's Report Protected When Transmitting Communication From Client

[iii] Expert's Examination of Records

[iv] Attorney's Evaluation of Expert's Report

[c] Information From Nonprivileged Sources

[d] Physical Evidence

[e] Identity of Clients

§ 27.14 Attorney-Client Relationship

[1] Existence of Relationship

[2] Privilege Extends Beyond Termination of Attorney-Client Relationship

[3] Termination of Privilege Subsequent to Death of Client

[4] Relationship Extends to Successor Trustee

§§ 27.15 through 27.19 [Reserved]

§ 27.20 Who May Claim Privilege

[1] General Rule

[2] ''Holder'' of Privilege

[3] When Attorney Must Claim Privilege

§ 27.21 Determining Claim of Privilege

[1] Initial Burden on Claimant of Privilege

[a] General Rule

[b] Nonparty Client

[2] Burden on Opponent of Claim of Privilege

[3] Ruling on Claim
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§ 27.22 Strict Construction of Privilege

§§ 27.23-27.29 Reserved

§ 27.30 Waiver Under Evidence Code Section 912

[1] Waiver by Disclosure

[2] Actual Disclosure Required

[3] Disclosure of Significant Part of Communication

[4] Nature of Disclosure

[5] Failure to Claim Privilege

[6] No Waiver Under Evidence Code § 912 in Absence of Disclosure

§ 27.31 Exceptions to Waiver by Disclosure

[1] Joint Holders of Privilege

[2] Privileged Disclosure

[3] Disclosure Reasonably Necessary to Accomplish Purpose of Consultation

§ 27.32 Waiver by Placing Content of Privileged Communications in Issue

§ 27.33 No Waiver if Disclosure Erroneously Required

§ 27.34 No Waiver Through Inadvertent Disclosure by Attorney

§ 27.35 Waiver By Designating Party as Expert Witness

§§ 27.36through 27.39 [Reserved]

§ 27.40 Attorney Services Obtained to Aid in Crime or Fraud

[1] Exception Generally

[2] Exception Not Applicable

§ 27.40A Prevention of Criminal Act Likely to Result in Death or Substantial Bodily Harm

§ 27.41 Parties Claiming Through Deceased Client

§ 27.42 Breach of Duty Arising From Attorney-Client Relationship

[1] Exception Generally

[2] Limitations to Exception

Page 320
1-27 California Deposition and Discovery Practice 27.syn



§ 27.43 Attorney as Attesting Witness

§ 27.44 Intention of Deceased Client Concerning Writing Affecting Property Interest

§ 27.45 Validity of Writing Affecting Property Interest Executed by Deceased Client

§ 27.46 Clients Retaining Same Attorney in Matter of Common Interest

[1] Exception Generally

[2] Limitations on Exception

§ 27.47 Closed-Session Meetings of Public Bodies
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Scope

SCOPE

This chapter discusses the attorney-client or lawyer-client privilege that is provided under Cal. Evid. Code §§ 950
through 962. Part A discusses the basic rule and purpose of the attorney-client privilege, and its relation to other
statutes. Part B discusses the scope of the privilege. Part C discusses assertion of the privilege. Part D discusses waiver
of the privilege. Part E discusses exceptions to the privilege.

For a discussion of Cal. Evid. Code §§ 900 through 920, the general statutory provisions applicable to all evidentiary
privileges, see Chapter 21, Privileged Matters in General. Even when the Evidence Code attorney-client privilege may
not be applicable, the constitutional right of privacy may apply to limit the scope of discovery. For discussion of the
right to privacy under Article I, Section 1 of the California Constitution, see Chapter 30, Right to Privacy. For a
discussion of the availability of review from a discovery order, see Chapter 9, Review of Discovery Orders. For
discussion of motions and forms for use to compel discovery after the assertion of a privilege, as those motions arise
relative to particular discovery devices, see Chapters 50- 63. For discussion of attorney work product protection, see
Chapter 28, Attorney Work Product Protection. For discussion of the statutory privilege for federally authorized tax
practitioners, which extends the attorney-client privilege of confidentiality to communications with respect to tax advice
between a client-taxpayer and a federally authorized tax practitioner, see Ch. 32, Miscellaneous Privileges.
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§ 27.01 Purpose of Privilege

The attorney-client or lawyer-client privilege, governed by Cal. Evid. Code §§ 950 through 962, is a privilege of the
client that generally protects against disclosure of confidential communications made between the client and his or her
lawyer.n1

The fundamental purpose underlying the attorney-client privilege is to safeguard the confidential relationship between
clients and their attorneys so as to promote full and open discussion of the facts and tactics surrounding individual legal
matters.n2 The privilege, in effect, encourages full discussion of the facts by the client by precluding apprehension that
a subsequent disclosure of this discussion may be compelled from the attorney without the client's consent.n3 The
importance of preserving the confidential communications between an attorney and client generally outweighs concerns
that the exercise of the privilege may occasionally result in the suppression of relevant evidence.n4 The privilege is no
mere peripheral evidentiary rule, but is held to be vital to the effective administration of justice, and has a strong basis
in public policy.n5

The attorney-client privilege is not intended to protect a client against diversion of his or her attorney's resources.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiverLegal EthicsClient RelationsConfidentiality of
Information

FOOTNOTES:
(n1)Footnote 1. See Cal. Evid. Code § 954. For further discussion of the scope of the privilege, including definition of
the terms ''lawyer,'' ''client,'' and ''confidential communication,'' see Pt. B (§§ 27.10-27.19).

(n2)Footnote 2. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 599, 208 Cal. Rptr. 886, 691 P.2d 642 .

(n3)Footnote 3. San Frandcisco v. Superior Court of San Francisco (1951) 37 Cal. 2d 227, 235, 231 P.2d 26 ;
Willis v. Superior Court (1980) 112 Cal. App. 3d 277, 290, 169 Cal. Rptr. 301 .

(n4)Footnote 4. Transamerica Title Ins. Co. v. Superior Court (1987) 188 Cal. App. 3d 1047, 1052, 233 Cal.
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Rptr. 825 ; Maas v. Municipal Court (1985) 175 Cal. App. 3d 601, 606, 221 Cal. Rptr. 245 .

(n5)Footnote 5. Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 380, 20 Cal. Rptr. 2d 330, 853 P.2d 496 .

(n6)Footnote 6. People v. Superior Court (Keuffel & Esser Co.) (1986) 181 Cal. App. 3d 785, 789, 227 Cal. Rptr.
13 (answering client's argument that attorney's efforts on his behalf would suffer if attorney was forced to sift through
numerous documents).
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§ 27.02 Statutory History

Prior to 1967, the attorney-client privilege was set out in former Code of Civil Procedure Section 1881(2). Cal. Evid.
Code §§ 950-962 essentially continued this former statute and codified existing case law.n1 Thus, most leading cases
decided under the former statute retain their authority,n2 and some are included in this chapter when they provide
clarity or when there is no more recent authority on point.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See Law Rev. Comm. Comments to Cal. Evid. Code §§ 950-962.

(n2)Footnote 2. See, e.g., D.I. Chadbourne, Inc. v. Superior Court (1964) 60 Cal. 2d 723, 36 Cal. Rptr. 468, 388
P.2d 700 .
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§ 27.03 Related Statutory Provisions

[1] General Provisions Governing Privileges

The attorney-client privilege is subject to the general provisions of Cal. Evid. Code §§ 911 through 920, which are
discussed in Chapter 21. Waiver by disclosure under Cal. Evid. Code § 912 is also discussed in Part D (§§ 27.30-27.39),
as it pertains particularly to attorney-client communications.

[2] Work Product Protection

The work product of a party's attorney is subject to qualified protection from disclosure, and any writing that reflects an
attorney's impressions, conclusions, opinions, or legal research or theories is absolutely protected.n1 Communications
protected under the attorney-client privilege includes, in turn, a legal opinion formed and the advice given by the
attorney in the course of the attorney-client relationship.n2

Thus, protection under the attorney-client privilege and the work product rule intersect whenever a communication by
an attorney to his or her client, protected by the attorney-client privilege, is contained in a writing that reflects the
attorney's impressions, conclusions, opinions, or other matter protected by the work product rule. For example, in a
legal malpractice action, the plaintiff attempted to discover the contents of the file held by the defendant's insurer that
was generated during the 10 months between the date the suit giving rise to the action was dismissed and the date the
defendant attorney was discharged by the plaintiff. The appellate court ruled that the trial court was required to examine
the documents and decide the applicability of the attorney-client privilege and the work production protection to
each.n3

It is not uncommon for courts in cases involving claims of both the attorney-client privilege and the work product rule
to cite essentially the same reasons for their rulings on each.n4

Moreover, under some circumstances a claim of privilege under the attorney-client theory may be unsuccessful, but the
matter sought to be disclosed will nevertheless be protected under the work product rule. For example, in a case
involving the assertion of privilege by a legal malpractice insurer against its insured's former client, the court indicated
that some of the communications might be protected by the work product rule, even if they were not found within the
attorney-client privilege.n5 In another case, information obtained by an attorney or an investigator from a source other
than the client was not within the attorney-client privilege because it was not a communication from the client; the
information was, however, subject to the work product privilege.n6
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[3] Refreshing Memory

If a witness uses a writing to refresh his or her memory prior to or while testifying, the adverse party may request that
document for his or her inspection, cross-examine the witness, or introduce into evidence that portion of the writing as
may be pertinent to the witness' testimony.n7

A conflict arises between production required by Cal. Evid. Code § 771 and the statutory attorney-client privilege
whenever a privileged communication is used by a witness to refresh his or her memory.

In one case, an employee's reading of confidential reports of the conditions surrounding an accident to refresh his
memory during a deposition waived the privilege concerning those reports. The court said that it would be
unnconscionable to allow a witness to testify about material contained in a report and then prevent disclosure of the
report by claiming the privilege.n8

However, a litigant refreshing his or her memory from a privileged writing does not necessarily waive the
attorney-client privilege.n9 The client's reading of a transcript of her interview with her attorney was protected by the
attorney-client privilege. The court indicated that the word ''writing'' as used in Cal. Evid. Code § 771 was never
intended to mean a transcription of a client's discussion with his or her attorney.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork
ProductGeneral OverviewEvidencePrivilegesAttorney-Client PrivilegeElementsEvidencePrivilegesAttorney-Client
PrivilegeExceptionsEvidencePrivilegesAttorney-Client PrivilegeScopeEvidencePrivilegesAttorney-Client
PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See Cal. Civ. Proc. Code § 2018.030. For discussion of work product protection under Cal. Civ. Proc.
Code § 2018.010 et seq., see Ch. 28.

(n2)Footnote 2. See Cal. Evid. Code § 952, discussed in § 27.13.

(n3)Footnote 3. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 453-454, 191 Cal.
Rptr. 871 .

(n4)Footnote 4. See, e.g., Wellpoint Health Networks, Inc. v. Superior Court (1997) 59 Cal. App. 4th 110,
125-129, 68 Cal. Rptr. 2d 844 (issue of waiver by placing content of protected material at issue); Schlumberger
Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 393, 171 Cal. Rptr. 413 (tendering issue of damages in legal
malpractice action did not waive privilege or rule); American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal.
App. 3d 579, 595, 113 Cal. Rptr. 561 (no waiver of privilege or rule by involuntary, court-ordered disclosure).

(n5)Footnote 5. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 453, 191 Cal. Rptr.
871 (decided under former Code Civ. Proc. § 2016(b)).

(n6)Footnote 6. Suezaki v. Superior Court (1962) 58 Cal. 2d 166, 177-179, 23 Cal. Rptr. 368, 373 P.2d 432
(decided under former Code Civ. Proc. § 2016(b)).

(n7)Footnote 7. See Cal. Evid. Code § 771(a), (b).

(n8)Footnote 8. Kerns Constr. Co. v. Superior Court (1968) 266 Cal. App. 2d 405, 413-414, 72 Cal. Rptr. 74 .
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(n9)Footnote 9. Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 70, 105 Cal. Rptr. 241 .

(n10)Footnote 10. Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 73, 105 Cal. Rptr. 241 .
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§ 27.04 Relationship to Discovery

The purposes underlying the process of discovery and the attorney-client privilege are fundamentally opposed. The
purpose of discovery is the disclosure of information in the hands of one party to the adverse party, while the purpose of
the privilege is to prevent disclosure of communications between a party or nonparty client and his or her attorney. As a
result, the majority of cases asserting or challenging the assertion of the attorney-client privilege arise in the discovery
setting. Most cases resolve this conflict by favoring discovery and strictly construing the privilege.n1 However, some
courts have construed the privilege more liberally in favor of its exercise.n2 A showing of good cause sufficient to gain
discovery is not necessarily sufficient to satisfy the burden of overcoming the presumption of confidentiality.n3

It appears that the Discovery Actn4 does not change the statutory rules of privilege, nor does it alter the effect of any
existing judicial decisions interpreting or defining privileges.n5 The term ''not privileged'' as used in the Discovery
Actn6 refers to the term ''privilege'' as it is used in the Evidence Code.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 72, 105 Cal. Rptr. 241 .

(n2)Footnote 2. See, e.g., Benge v. Superior Court (1982) 131 Cal. App. 3d 336, 344, 182 Cal. Rptr. 275 ;
Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 94, 146 Cal. Rptr. 171 .

(n3)Footnote 3. Romo v. Southern Pac. Transportation Co. (1977) 71 Cal. App. 3d 909, 922, 139 Cal. Rptr. 787 .
See §§ 27.13[2][b], 27.21[2].

(n4)Footnote 4. Cal. Civ. Proc. Code §§ 2016.010-2036.050.

(n5)Footnote 5. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 395-396, 15 Cal. Rptr. 90, 364 P.2d
266 (construing former Code Civ. Proc. § 1881(2), now see Cal. Evid. Code § 950 et seq.).
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(n6)Footnote 6. See, e.g., Cal. Civ. Proc. Code § 2017.010.

(n7)Footnote 7. See Sierra Vista Hospital v. Superior Court (1967) 248 Cal. App. 2d 359, 364, 56 Cal. Rptr. 387
(decided while former Cal. Civ. Proc. Code § 2016(b) was in effect).
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[Reserved]
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§ 27.10 Basic Rule of Attorney-Client Privilege

The attorney-client or lawyer-client privilege is essentially a privilege of the client,n1 whether or not a party to an
action, to refuse to disclose or to prevent another from disclosing a confidential communicationn2 between the client
and his or her lawyern3 if the privilege is properly claimed.n4 The claim may be made by (1) the holder of the privilege,
(2) a person who is authorized by the holder to claim the privilege, or (3) the person who was the lawyer at the time of
the confidential communication.n5 The holder of the privilege is generally the client.n6 For further discussion of who
constitutes the holder of privilege, who may be authorized by the holder to claim the privilege, and when the lawyer
may or must claim the privilege, see Part C (§§ 27.20-27.29).

Availability of the attorney-client privilege is expressly subject to waiver under Cal. Evid. Code § 912, discussed in Part
D (§§ 27.30-27.39), and to the exceptions set out in Cal. Evid. Code § 956 through 962, discussed in Part E (§§
27.40-27.46).n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Defined in § 27.12.

(n2)Footnote 2. Defined in § 27.13.

(n3)Footnote 3. Defined in § 27.11.

(n4)Footnote 4. Cal. Evid. Code § 954.

(n5)Footnote 5. Cal. Evid. Code § 954.

(n6)Footnote 6. Cal. Evid. Code § 954.

(n7)Footnote 7. Cal. Evid. Code § 954.
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§ 27.11 ''Lawyer''

[1] Statutory Definition

An attorney or ''lawyer,'' for the purpose of the attorney-client privilege, is a person authorized, or reasonably believed
by the client to be authorized, to practice law in any state or nation.n1

To satisfy this element of the privilege, a client's belief in the authority of his or her ''lawyer'' to practice law must be
reasonable. For example, when a criminal defendant in prison made disclosures to another inmate whom the defendant
knew was not actually a lawyer and who recommended that defendant talk with an attorney, these disclosures were not
privileged.n2

For discussion of a law corporation or other artificial entity as a ''lawyer,'' See §§ 27.14 and 27.20[2].

[2] Effect of Lawyer Acting in Dual Capacity

If an attorney is acting in a dual capacity, such as both an attorney or legal advisor and a negotiator or business advisor,
the trial court must look at the individual communication to determine whether its dominant purpose is to render legal
advice. Those communications that are not principally legal advice, but relate to the attorney's other capacity, are not
privileged, even though they might have an incidental reference to the legal effect of some action.n3

[3] Lay Representative in Public Social Services Proceeding

A privilege comparable to the attorney-client privilege is implied by statuten4 regarding communications between
public social services recipients and lay representatives authorized to represent them in administrative hearings.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 950.
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(n2)Footnote 2. People v. Wattie (1967) 253 Cal. App. 2d 403, 410, 61 Cal. Rptr. 147 .

(n3)Footnote 3. See Montebello Rose Co. v. Agricultural Labor Relations Bd. (1981) 119 Cal. App. 3d 1, 32, 173
Cal. Rptr. 856 (dual capacity as attorney and labor negotiator).

(n4)Footnote 4. See Cal. Welf. & Inst. Code § 10950.

(n5)Footnote 5. See Welfare Rights Organization v. Crisan (1983) 33 Cal. 3d 766, 771-772, 190 Cal. Rptr. 919,
661 P.2d 1073 ; Annot., Privilege as to Communications Between Lay Representative in Judicial or Administrative
Proceedings and Client, 31 A.L.R.4th 1226 (1984).
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§ 27.12 ''Client''

[1] Statutory Definition

A client, for the purpose of the attorney-client privilege, is a person who, directly or through an authorized
representative, consults a lawyer for the purpose of retaining the lawyer or securing legal service or advice from the
lawyer in his or her professional capacity. This includes an incompetent person who consults a lawyer directly or whose
guardian or conservator consults a lawyer on his or her behalf.n1

[2] Joint Clients

When an attorney has joint clients in the same attorney-client relationship, a waiver of the privilege by one client does
not constitute a waiver of the privilege by any other client.n2

A joint-client situation often arises out of insurance policies that give the insured the right to a defense by the insurer.
When an attorney has been hired by an insurance company to defend an insured under the terms of the policy, the
insurer and the insured are said to be joint clients, and in subsequent litigation between, for example, the insured and the
attorney, the insurer has a right to assert the privilege to prevent disclosure of the contents of the attorney's files.n3
However, if the insured and the insurer are engaged in litigation between themselves, the privilege does not apply under
Cal. Evid. Code § 962.n4

[3] Agent of Client

Information coming to an attorney from a third party is only protected if the third party is acting as the agent of the
client.n5 An example of agency is a child communicating with his or her parent for the purpose of transmitting that
information to an attorney. The parent is considered a necessary third party for transmission of the information.n6

A communication by any form of agency emanating from the client may be within the attorney-client privilege.
Common agents include interpreters, messengers, or experts to interpret the client's physical or mental condition for the
attorney. Because the information emanates from the client, the communication is privileged.n7 Whether or not
information from an expert is privileged is determined by whether or not the communication emanates from the
client.n8 If an expert is to be called as a witness, that expert's reports lose their confidentiality.n9

An insurance company is considered to be an agent of its insured, as is an insurance company employee, so an
otherwise privileged communication does not lose its confidentiality merely because it is obtained by an insurance
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company's investigator.n10

[4] Client as Corporation or Other Artificial Entity

[a] Corporation May Be Client

A client is a person who consults an attorney for the purpose of obtaining legal services or advice.n11 ''Person'' includes
not only a natural person but also a corporation.n12 It may also include a firm, association, organization, partnership,
business trust, or public entity.n13

[b] Privilege of Corporation in Stockholder Suits

In at least some federal courts, corporations have only a qualified privilege in litigation against their own stockholders.
The availability of the privilege to the corporation is subject to the stockholders' right to show cause why it should not
be invoked in the particular instance.n14 In California, however, courts have no authority to modify the statutory
scheme by creation of an exception, and Cal. Evid. Code § 954 creates no exception for corporations in suits by their
stockholders or other clients.n15 Even though shareholders have some rights to corporate information that are not
enjoyed by the general public, they do not have unfettered access to corporate confidences and secrets, and they are not
entitled to claim attorney-client privilege to discover otherwise protected information.n16 Thus, because the
shareholders are not the holders of the privilege, they do not effect a waiver of that privilege merely by filing their
action on the corporation's behalf.n17 As a result, a derivative lawsuit for malpractice against outside corporate counsel
raises unique attorney-client privilege issues. In the absence of a waiver by the corporate client, a third party attorney is
effectively foreclosed from mounting any meaningful defense to the shareholder derivative action. Accordingly, such a
derivative action against the corporation's outside counsel, brought in equity, could not proceed.n18 Moreover, when a
corporate holder of the privilege merges with another corporation, the successor corporation, not the stockholders,
becomes the holder of the privilege.n19

[c] Privilege of Condominium Association In Suit Brought on Its Own Behalf

A condominium association that brings a construction defect lawsuit on its own behalf is the holder of the
attorney-client privilege and the individual condominium owners, who are not individually named as plaintiffs in the
litigation, cannot demand production of privileged documents.n20

In Smith v. Laguna Sur Villas Community Assn.,n21 plaintiff condominium owners appealed the dismissal of their
action against defendant condominium association for declaratory and injunctive relief, seeking to review defendant's
legal materials in its action against a developer, which defendant claimed were privileged.n22 The court of appeal
refused to order disclosure, finding that defendant, who had retained the attorney to act on its behalf, was the holder of
the attorney-client privilege.n23

The court rejected plaintiffs' contention that they were the holders of the privilege as the ''true clients'' of the attorneys
retained by the association because the condominium association could act only in a representative capacity.n24 The
court pointed out that corporations and unincorporated associations enjoy the benefit of the attorney-client privilege
when the entity (rather than its individual members) has retained the attorney to act on its behalf.n25 The court also
rejected the plaintiffs' argument that they were the true clients because the condominium association owed them a
fiduciary duty to act in their best interests as rightful owners who paid with their association due for the legal services
being rendered on their behalf. The court likened the relationship between the individual members of the condominium
association and the association itself to that of shareholders to their corporation (see 27.12[4][b]), and of beneficiaries to
their trust or receivership (see 27.12[5][a], [b]). The court noted that there was no statutory exception for shareholders,
even for closely held corporations, and even though the corporate board members owed a fiduciary duty to the
complaining shareholders.n26 The court pointed out that a receiver could assert an absolute privilege as to
communications with its counsel, even as to a disclosure request by the corporation which was placed into receivership

Page 336
1-27 California Deposition and Discovery Practice § 27.12



and to which it owned fiduciary responsibilities.n27

Relying on Wells Fargo Bank v. Superior Court,n28 in which the California Supreme Court declined to create a
so-called ''fiduciary'' exception to the attorney-client privilege, the court of appeal refused to create an exception to the
attorney-client privilege in this case, because courts ''do not enjoy the freedom to restrict California's statutory exception
to the attorney-client privilege based on notions of policy or ad hoc justification.''n29 The court added that any indirect
payment of attorneys fees by the association members did not determine the ownership of the attorney-client
privilege.n30

[5] Fiduciary as Client

[a] Trustees

Under California law, a trustee may assert the attorney-client privilege to preclude discovery by trust beneficiaries of
confidential communications, regardless of subject matter.n31 This view is in the minority; in most of the other
jurisdictions in which the issue has arisen, courts have given the trustee's reporting duties precedence over the
attorney-client relationship.n32 Under California law, however, there is no authority for requiring a trustee to produce
communications protected by the lawyer-client privilege, and courts do not enjoy the freedom to recognize exceptions
to California's statutory attorney-client privilege based on ''notions of policy or ad hoc justification.''n33

In Wells Fargo Bank v. Superior Court,n34 a proceeding for an accounting, beneficiaries of a trust sought to discover
confidential communications between the trustee (a bank) and outside trust counsel. Petitioner trustee produced
documents reflecting confidential communications with its attorneys on the subject of trust administration. However,
the trustee asserted the attorney-client privilege as to documents reflecting communications with its attorneys about the
beneficiaries' claims of misconduct. In addition, the trustee's outside trust counsel claimed the protection of the work
product doctrine for other documents. The superior court granted the beneficiaries' motion to compel production and
ordered the trustee to produce the remaining documents. Trustee petitioned for a writ of mandate or prohibition and
sought a stay of the superior court's order compelling production. The court of appeal vacated the superior court's order
compelling production of documents subject to the attorney-client privilege and directed the superior court to examine
in camera the documents subject to the work product protection claim.n35

The Supreme Court affirmed the judgment of the court of appeal, holding that the beneficiaries were not entitled to
privileged documents relating to trust administration or to petitioner trustee's personal liability.n36 The Court explained
that, under California law, the attorney for trustee of a trust is not, by virtue of this relationship, also the attorney for the
beneficiaries of the trust. The attorney represents only the trustee.n37 Moreover, under California law, courts do not
enjoy the freedom to restrict California's statutory attorney-client privilege based on considerations of policy.n38
Rather, the privileges set out in the Evidence Code are legislative creations; and California courts have no power to
expand them or to recognize implied exceptions.n39 Accordingly, the Court rejected the beneficiaries' argument that
petitioner must produce privileged communications to fulfill its statutory and common law duties as a trustee to report
to the beneficiaries about the trust and its administration.n40

The Court also found no justification for that argument in the relevant sections of the Probate Code, governing a
trustee's duties.n41 Instead, the Court found that a trustee could provide a report of information to beneficiaries without
having to disclose confidential information.n42 The Court distinguished its decision in Moeller v. Superior Court,n43
explaining that that case did not suggest that anyone other than the current holder of the privilege might be entitled to
inspect privileged communications; it merely identified the current holder of the privilege.n44

Additionally, the Court rejected beneficiaries' contention that they were joint clients of petitioner's attorneys and, thus,
were entitled to inspect any privileged communications, although the Court declined to say that trustees and
beneficiaries could not possibly become joint clients.n45
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[b] Receivers

In Shannon v. Superior Court,n46 the California Supreme Court addressed whether a receiver appointed under Cal. Civ.
Proc. Code § 564n47 may claim the attorney-client privilege with respect to communications between the receiver and
his or her special counsel. In holding that the receiver was entitled to the benefit of the privilege, the Court explained
that when a fiduciary, such as a personal representative or a receiver, retains an attorney for advice or assistance in the
discharge of his or her fiduciary obligations, an attorney-client relationship exists between the fiduciary and the
attorney.n48 Accordingly, the advice given by the attorney and the information transmitted between the fiduciary and
the attorney are communications made in the course of the relationship and are presumed to be confidential.n49 Those
communications are absolutely protected from disclosure to everyone, including persons who are the ultimate
beneficiaries of the fiduciary's actions. There is no rule of law that gives the beneficiary the right to require that the
fiduciary surrender the privilege with respect to communications between the fiduciary and his or her personal
counsel.n50

In Shannon, a corporation was put into receivership, and charged with fraud for actions taken before the receiver was
appointed. The receiver retained counsel to advise him on various securities laws issues pertaining to the actions of the
corporation. In defending the fraud action, the corporate board of directors and shareholders sought disclosure of the
advice, opinions, and work product the receiver had obtained from his attorney. The court of appeal refused to order
disclosure, explaining that based on the existence of the attorney-client relationship, an absolute privilege existed, and
the communications were not discoverable under any circumstances. Further, the protection is not lessened because the
client is a receiver, notwithstanding any contrary desire on the part of the court before which the receivership is pending
or the parties to the action.n51

The fiduciary's ability to carry out his or her responsibilities independently would be seriously undermined, if not
wholly destroyed, were he or she unable to freely and fully confer and confide in an attorney.n52

The curtailment of the attorney-client privilege is not necessary to promote the best interests of a beneficiary.
Dissatisfied beneficiaries have several alternative courses of action available to them.n53 For example, in a receivership
case, the trial court is responsible for the management of the corporation during the pendency of the lawsuit.
Accordingly, after a proper showing, the trial court may issue an order directing the receiver to take whatever actions
the board considers to be in the best interests of the beneficiary, modify the order of appointment or vacate it entirely, or
craft appropriate orders to accomplish specified results. Additionally, the receiver will be exposed to a surcharge action
to the extent it can be shown that he or she acted contrary to his or her responsibilities.n54

[6] Public Entity as Client

Public entities have the right to assert the attorney-client privilege.n55 The Public Records Actn56 does not require
disclosure of confidential written communications between a public entity and its attorney.n57 Similarly, the Brown
Actn58 does not require disclosure of such communications. Cal. Gov't Code § 54956.9, which abrogates the
attorney-client privilege between a public entity and its attorney, applies to open meeting requirements only and does
not regulate the transmission of confidential communications between the public entity and the attorney.n59

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
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(n1)Footnote 1. Cal. Evid. Code § 951.

(n2)Footnote 2. See Cal. Evid. Code § 912(b), discussed in Ch. 21.

(n3)Footnote 3. American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d 579, 591-593, 113 Cal.
Rptr. 561 . See also Comment, The Attorney-Client Privilege and its Availability to Insured Persons, 36 UCLA L. Rev.
977 (1989).

(n4)Footnote 4. See § 27.46.

(n5)Footnote 5. People v. Lee (1970) 3 Cal. App. 3d 514, 527, 83 Cal. Rptr. 715 (defendant's wife was not acting
as his agent in delivering evidence to his attorney because she was not acting at defendant's direction). See also
discussion in § 27.13[4].

(n6)Footnote 6. De Los Santos v. Superior Court (1980) 27 Cal. 3d 677, 683, 685, 166 Cal. Rptr. 172, 613 P.2d
233 (parent acting as guardian ad litem); see In re Terry W. (1976) 59 Cal. App. 3d 745, 748, 130 Cal. Rptr. 913
(parent not acting as guardian ad litem).

(n7)Footnote 7. San Francisco v. Superior Court of San Francisco (1951) 37 Cal. 2d 227, 234-238, 231 P.2d 26 .

(n8)Footnote 8. People ex rel. Dept. of Public Works v. Glen Arms Estate, Inc. (1964) 230 Cal. App. 2d 841, 861,
41 Cal. Rptr. 303 .

(n9)Footnote 9. See Torres v. Municipal Court (1975) 50 Cal. App. 3d 778, 784, 123 Cal. Rptr. 553 . For a full
discussion of the confidentiality of the reports of experts, see § 27.13[5][b].

(n10)Footnote 10. D.I. Chadbourne, Inc. v. Superior Court (1964) 60 Cal. 2d 723, 737, 36 Cal. Rptr. 468, 388
P.2d 700 .

(n11)Footnote 11. Cal. Evid. Code § 951; see § 27.12 [1].

(n12)Footnote 12. Cal. Evid. Code §§ 100, 175. See D.I. Chadbourne, Inc. v. Superior Court (1964) 60 Cal. 2d
723, 36 Cal. Rptr. 468, 388 P.2d 700 (corporation enjoys privilege equal to but no greater than that of natural person).

(n13)Footnote 13. Cal. Evid. Code §§ 100, 175. See Benge v. Superior Court (1982) 131 Cal. App. 3d 336, 345,
182 Cal. Rptr. 275 (unincorporated associations); Sacramento Newspaper Guild v. Sacramento County Bd. of Suprs.
(1968) 263 Cal. App. 2d 41, 53, 69 Cal. Rptr. 480 (public agencies); People ex rel. Dept. of Public Works v. Glen
Arms Estate, Inc. (1964) 230 Cal. App. 2d 841, 856-858, 41 Cal. Rptr. 303 (state). See also McCain v. Phoenix
Resources, Inc. (1986) 185 Cal. App. 3d 575, 582, 230 Cal. Rptr. 25 (general partners of limited partnership not entitled
to invoke privilege against limited partners seeking to examine partnership information held by attorneys acting for
limited partnership).

(n14)Footnote 14. Garner v. Wolfinbarger (5th Cir. 1970) 430 F.2d 1093, 1103-1104 , cert. denied, sub nom.
Garner v. First American Life Insurance Co., 401 U.S. 974 (1971) . Garner is based on Fed. R. Evid. 501. California
has no comparable provision. Hoiles v. Superior Court (1984) 157 Cal. App. 3d 1192, 1198-1199, 204 Cal. Rptr. 111 .

(n15)Footnote 15. Dickerson v. Superior Court (1982) 135 Cal. App. 3d 93, 99, 185 Cal. Rptr. 97 . See Law Rev.
Comm. Comment to Cal. Evid. Code § 911.

(n16)Footnote 16. National Football League Properties, Inc. v. Superior Court (1998) 65 Cal. App. 4th 100,
107-108, 75 Cal. Rptr. 2d 893 (distinguished decisions holding that corporate attorneys have fiduciary relationship to
individual shareholders as relying on finding that attorneys stood in confidential relationship with both corporation and
individual shareholders, and noted these decisions did not provide rationale for piercing attorney lawyer-client

Page 339
1-27 California Deposition and Discovery Practice § 27.12



privilege).

(n17)Footnote 17. McDermott v. Superior Court (2000) 83 Cal. App. 4th 378, 383, 99 Cal. Rptr. 2d 622 ; see
Venture Law Group v. Superior Court (2004) 118 Cal. App. 4th 96, 12 Cal. Rptr. 3d 656 (in writ proceeding
challenging trial court's discovery order compelling attorney to answer deposition questions about legal advice given to
law firm's corporate client regarding merger, individual defendants (collectively, majority shareholders of merged
corporation) could not impliedly waive attorney-client privilege by asserting advice of counsel defense, because they
were not holders of merged corporation's privilege).

(n18)Footnote 18. McDermott v. Superior Court (2000) 83 Cal. App. 4th 378, 383-385, 99 Cal. Rptr. 2d 622
(noting that California courts have refused to carve out a shareholder exception to attorney-client privilege, even in
derivative action, citing National Football League Properties, Inc. v. Superior Court (1998) 65 Cal. App. 4th 100, 107,
75 Cal. Rptr. 2d 893 ).

(n19)Footnote 19. See Cal. Evid. Code § 953(d); Venture Law Group v. Superior Court (2004) 118 Cal. App. 4th
96, 12 Cal. Rptr. 3d 656 (successor corporation was holder of attorney-client privilege of merged client corporation, and
absent waiver by successor corporation, legal advice to client merged corporation was protected); Dickerson v.
Superior Court (1982) 135 Cal. App. 3d 93, 98, 185 Cal. Rptr. 97 . See also CFTC v. Weintraub (1985) 471 U.S. 343,
358, 105 S. Ct. 1986, 85 L. Ed. 2d 372, 384 (when corporation is in bankruptcy, trustee may waive corporation's
attorney-client privilege with respect to prebankruptcy communications).

(n20)Footnote 20. Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 643, 94 Cal. Rptr.
2d 321 .

(n21)Footnote 21. Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 643, 94 Cal. Rptr.
2d 321 .

(n22)Footnote 22. Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 642, 94 Cal. Rptr.
2d 321 .

(n23)Footnote 23. Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 643, 94 Cal. Rptr.
2d 321 .

(n24)Footnote 24. Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 644, 94 Cal. Rptr.
2d 321 .

(n25)Footnote 25. Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 644, 94 Cal. Rptr.
2d 321 ; see 27.12[4][a].

(n26)Footnote 26. Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 644, 94 Cal. Rptr.
2d 321 , citing Hoiles v. Superior Court (1984)157 Cal. App. 3d 1192, 1199, 204 Cal. Rptr. 111 ; see 27.12[4][b].

(n27)Footnote 27. Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 644, 94 Cal. Rptr.
2d 321 , citing Shannon v. Superior Court (1990) 217 Cal. App. 3d 986, 994-995, 266 Cal. Rptr. 242 (discussed in
27.12[5][b]).

(n28)Footnote 28. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 91 Cal. Rptr. 2d 716, 990 P. 2d
591 (discussed in 27.12[5][a]).

(n29)Footnote 29. Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 644, 94 Cal. Rptr.
2d 321 , quoting Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 207, 91 Cal. Rptr. 2d 716, 990 P. 2d
591 .
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(n30)Footnote 30. See Smith v. Laguna Sur Villas Community Assn. (2000) 79 Cal. App. 4th 639, 645, 94 Cal.
Rptr. 2d 321 .

(n31)Footnote 31. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 206, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 ; see Cal. Evid. Code § 954.

(n32)Footnote 32. See, e.g., United States v. Mett (9th Cir. 1999) 178 F.3d 1058, 1062-1064 (trustee may invoke
common-law attorney-client privilege against beneficiaries when trustee ''retains counsel in order to defend herself
against the beneficiaries,'' but not when ''trustee seeks an attorney's advice on a matter of [trust] administration and
where the advice clearly does not implicate the trustee in any personal capacity''); Hoopes v. Carota (N.Y. App. Div.
1988) 142 A.D.2d 906, 1988 N.Y. App. Div. LEXIS 8046, 409 , aff'd., (N.Y. 1989) 544 N.Y.S.2d 808 (1989) (privilege
may yield to public policy considerations); Riggs National Bank of Washington, D.C. v. Zimmer (Del Ch. 1976) 355
A.2d 709, 712-714 (''scope [of privilege] can be limited where circumstances so justify'').

(n33)Footnote 33. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 208-209, 91 Cal. Rptr. 2d 716,
990 P. 2d 591 ; see § 21.11.

(n34)Footnote 34. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 91 Cal. Rptr. 2d 716, 990 P. 2d
591 .

(n35)Footnote 35. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 205-206, 91 Cal. Rptr. 2d 716,
990 P. 2d 591 .

(n36)Footnote 36. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 206, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 .

(n37)Footnote 37. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 209, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 , quoting Fletcher v. Superior Court (1996) 44 Cal. App. 4th 773, 777, 52 Cal. Rptr. 2d 65 (covered in §
27.41).

(n38)Footnote 38. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 209, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 .

(n39)Footnote 39. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 206, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 , citing Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 373, 20 Cal. Rptr. 2d 330, 853 P.2d 496 ; see §
21.11.

(n40)Footnote 40. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 209, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 .

(n41)Footnote 41. See Cal. Prob. Code §§ 16060-16064.

(n42)Footnote 42. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 206-207, 91 Cal. Rptr. 2d 716,
990 P. 2d 591 .

(n43)Footnote 43. Moeller v. Superior Court (1997) 16 Cal. 4th 1124, 69 Cal. Rptr. 2d 317, 947 P.2d 279
(discussed in § 27.14[4]).

(n44)Footnote 44. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 209, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 .

(n45)Footnote 45. Wells Fargo Bank v. Superior Court (2000) 22 Cal. 4th 201, 212, 91 Cal. Rptr. 2d 716, 990 P.
2d 591 ; see 27.12[2].
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(n46)Footnote 46. Shannon v. Superior Court (1990) 217 Cal. App. 3d 986, 266 Cal. Rptr. 242 .

(n47)Footnote 47. Cal. Civ. Proc. Code § 564 delineates circumstances in which the superior court may appoint a
receiver in a pending action. The statute was revised, effective January 1, 2002, to delete the limitation of the provision
to cases other than limited civil cases. See 2001 Stats., ch. 44, § 4.

(n48)Footnote 48. Shannon v. Superior Court (1990) 217 Cal. App. 3d 986, 993-994, 266 Cal. Rptr. 242
(receiver). See also In re Ogier (1894) 101 Cal. 381, 385, 35 P. 900 (personal representative). For discussion and
forms relating to the responsibilities of receivers, see California Forms of Pleading and Practice, Ch. 486, Receivers
(Matthew Bender). For discussion and forms relating to the duties of personal representatives, see California Forms of
Pleading and Practice, Ch. 440, Probate , Pt. XXI (Matthew Bender).

(n49)Footnote 49. Shannon v. Superior Court (1990) 217 Cal. App. 3d 986, 993-994, 266 Cal. Rptr. 242 . See
Cal. Evid. Code § 951.

(n50)Footnote 50. See Shannon v. Superior Court (1990) 217 Cal. App. 3d 986, 995, 266 Cal. Rptr. 242 .

(n51)Footnote 51. Shannon v. Superior Court (1990) 217 Cal. App. 3d 986, 994-995, 266 Cal. Rptr. 242 .

(n52)Footnote 52. Shannon v. Superior Court (1990) 217 Cal. App. 3d 986, 995-996, 266 Cal. Rptr. 242 .

(n53)Footnote 53. Shannon v. Superior Court (1990) 217 Cal. App. 3d 986, 998, 266 Cal. Rptr. 242 .

(n54)Footnote 54. Shannon v. Superior Court (1990) 217 Cal. App. 3d 986, 998, 266 Cal. Rptr. 242 .

(n55)Footnote 55. Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 370-371, 20 Cal. Rptr. 2d 330, 853 P.2d
496 .

(n56)Footnote 56. Cal. Gov't Code § 6250 et seq.

(n57)Footnote 57. Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 373, 20 Cal. Rptr. 2d 330, 853 P.2d 496 .

(n58)Footnote 58. Cal. Gov't Code § 54950 et seq.

(n59)Footnote 59. Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 373-381, 20 Cal. Rptr. 2d 330, 853 P.2d
496 ; see § 27.47.
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§ 27.13 ''Confidential Communication''

[1] Statutory Definition

For purposes of the attorney-client privilege, a ''confidential communication'' is information transmitted between a client
and his or her attorney in the course of the attorney-client relationship and in confidence. The communication must be
by a means that, so far as the client is aware, does not disclose the information to any third persons other than those who
are present to further the interest of the client in the consultation, or those to whom disclosure is reasonably necessary
for the transmission of the information or the accomplishment of the purpose for which the attorney is consulted. Legal
opinions formed and advice given by the attorney in the course of the attorney-client relationship are expressly included
as confidential communications.n1 An attorney's uncommunicated impressions and conclusions concerning a case are
also protected by the express inclusion of ''legal opinion'' in Cal. Evid. Code § 952.n2

Under the Evidence Code, the attorney-client privilege applies to confidential communications within the scope of the
attorney-client relationship, even if the communication does not relate to pending litigation. The privilege applies not
only to communications made in anticipation of litigation, but also to legal advice given when no litigation is
threatened.n3

[2] Intent That Communication Be Confidential

[a] Communicator's Confidential Intent

In its definition of confidential communication, Cal. Evid. Code § 952 does not specifically mention intent as it relates
to confidential communications. However, the courts have made the intent that a communication be confidential a
controlling factor in deciding whether or not a specific communication is privileged and have articulated the rule that a
communication is not protected by the attorney-client privilege, even when made in the course of the professional
relationship, unless the person making the communication intends that it be treated in confidence.n4

The communicator's original intent is the controlling intent. For example, a report freely made by an employee of a
corporation, not intended by the employee to be privileged at the time it was made, did not become privileged by virtue
of its being passed on by the corporation to its attorney.n5 By comparison, an employee's report made for the
employer's insurer and with the employer's intent that it be confidential was protected from disclosure by the
attorney-client privilege.n6

Whether a communication was intended to be confidential is a question of fact to be determined by the trial court.n7
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[b] Presumption of Confidential Intent

In the absence of direct evidence, confidential intent is presumed, and the opponent of the claim of confidentiality has
the burden of proof to establish that the communication was not confidential.n8 For example, in Benge v. Superior
Court, n9 union members at an industrial plant attended a meeting with two attorneys and a physician. In the subsequent
lawsuit by the workers for damages from lead poisoning, the court inferred confidential intent by those at the meeting
because of the closed nature of the meeting, with only members of the plant local in attendance. The natural expectation
of the members present at such a meeting, given possible retaliation by the employer, was that statements made would
remain confidential.n10

[c] Negation of Confidential Intent

In some situations, an intent that the information communicated be conveyed to a third party has been held to negate
confidential intent. For example, when an attorney communicated the facts of an accident to the police, the inference
was that the information was conveyed with the client's consent for the purpose of avoiding a criminal charge. The
privilege was lost when the information was conveyed with the client's consent to a third party other than in
confidence.n11 In another case, a police officer charged with using excessive force made a report to investigators from
the internal affairs division of the police department. The officer intended that the communication be confidential, but
knew that it be would conveyed to both the City Attorney for possible use in litigation and to police department
superiors for possible disciplinary action. Thus, the communication was not privileged.n12

Confidential intent may also be negated by direct evidence. For example, there was no privilege concerning a meeting
between the members of a county board of supervisors and their attorneys when the evidence showed that nothing was
said in confidence and there was no purpose to seek legal advice.n13

[3] Determining Confidential Nature of Corporate Communication

[a] Generally

A corporation cannot speak for itself; its communications must come from persons associated with it. The applicability
of the attorney-client privilege is determined by whether the person speaking is speaking for the corporation, and
whether either the person speaking or the corporation itself intends that the communication be privileged.

The basic rules for determining whether a communication emanates from a corporation and whether it is intended to be
confidential were set forth by the California Supreme Court in D.I. Chadbourne, Inc. v. Superior Court. n14 In
Chadbourne, an investigator for the corporate defendant's insurer spoke with an employee witness. The investigator
intended that the conversation be confidential and communicated through the insurer to its attorney. The Court held that
there was no privilege because there was no evidence that the employee was himself liable, no evidence that the
statement contained evidence that would not be available to a nonemployee witness, no evidence that the corporation
knew of the communication or intended it to be confidentially transmitted to its attorney, and no evidence that the intent
of the investigator was communicated to either the employee or the corporation.n15

[b] Status of Employee as Determinative

In determining whether a communication from a corporate employee is confidential, a distinction is made between an
employee who might be liable as a defendant and one who is merely a witness or otherwise not directly involved. When
an employee is a defendant, his or her statement regarding the facts is entitled to the privilege on the same basis as it
would be if the employer-employee relationship did not exist. When an employee is not a defendant, there is no
privilege unless the employee is the person who would be naturally speaking for the corporation with the corporation's
attorney, or the communication in some other way emanates from the corporation.n16 An arbitrary distinction among
employees based on their level of authority within the corporation may not be used to exclude some of their
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communications with corporate counsel from the attorney-client privilege. The attorney must be given all pertinent
information to enable him or her to give sound and informed advice to the corporation.n17

A communication can emanate from the corporation if the employee's connection with the subject matter grows out of
his or her employment to the extent that the communication is required in the ordinary course of corporate business.
However, if an employee is a witness to a matter with which he or she has no connection, that employee is an
independent witness, and any employer-required statement is irrelevant.n18 The determination of whether a particular
employee statement was that of an independent witness, that is, not related to the scope of the employee's duties, rests
with the trial court.n19

When the employee is an independent witness or is free to speak or not to speak, the employee's intent will determine
whether the communication is confidential. When the employee is required by the employer to make a statement, the
communication emanates from the employer, and it is the employer's intent that is controlling.n20

With regard to former employees of a corporate party who were not officers or agents responsible for directing the
corporation's actions in response to legal advice, no attorney-client privilege precludes ex parte contact of these
employees by opposing counsel who seeks to interview them as third-party witnesses. However, if the former employee
is privy to privileged information that might be disclosed if interviewed ex parte, the corporation may be entitled to a
protective order.n21 Without such a protective order in place, the corporation may have a more difficult burden. For
example, in Nalian Truck Lines, Inc. v. Nakano Warehouse & Transportation Corp.,n22 when the defendant's counsel
conducted an ex parte communication with the former general manager of the plaintiff corporation, the court of appeal
concluded that the corporation had made an inadequate showing that the information communicated was protected by
the privilege. At best, the corporation had demonstrated that the former employee possessed certain information
protected by the privilege, but had made a wholly inadequate showing to prove that particular protected
communications were divulged by the former employee.n23

When a corporation is a party, the issues of improper ex parte contact by an attorneyn24 and attorney-client privilege
may arise in the same case.n25 However, corporate employees encompassed within the scope of the attorney-client
privilege under the facts of a particular case are not necessarily the same as those shielded from ex parte contact.n26
Indeed, while communications protected by the attorney-client privilege remain protected even after employment has
terminated, the shield rule applies only to persons who are employees at the time of the communication.n27

[c] Dominant Purpose Test Applied to Reports Required by Employer

[i] Generally

A report that is made at the direction of the employer for the sole and express purpose of confidential communication to
the corporation's attorney for preparation of the employer's defense is privileged.n28 The fact that the communication is
transmitted through a corporate administrator and the corporation's insurer does not affect its confidentiality.n29 There
is no distinction between a report prepared for an attorney already employed and a report prepared and held for
transmittal to an attorney later employed.n30

If a report from an employee is required to be made for more than one purpose, the privilege is determined by the
employer's dominant purpose in requiring the report, unless the employer's secondary purpose results in a waiver of
confidentiality.n31

In the common case, an employee who is a witness to an accident or who otherwise is ordered to make a report for a
corporation does so for the express purpose of providing a record for possible litigation. In that case, the dominant
purpose of the report is the confidential communication by the corporation to its attorneys for their preparation of a
defense should litigation arise from the accident. Such a report is privileged.n32
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[ii] When Test Is Inapplicable

The dominant-purpose test is applied only to determine the purpose of an employer that requires a report from an
employee. It is not applicable to the statement of an independent witness taken by a corporate employee because there is
no confidential intent on the part of the witness, and he or she is not a party to the attorney-client relationship.n33 Nor is
the test applicable when it is an employee and not the corporate employer who seeks to assert the privilege.n34

The dominant-purpose test has been held to have no application outside the realm of corporate employee
communications, and is thus inapplicable to the communications of natural persons.n35 The test has also been held not
to apply to the communications of an expert.n36

[iii] Test for Intent Concerning Multiple Roles or Types of Documents

The dominant-purpose test has been used in recent cases to determine the nature of the communications in issue, and
thereby their confidentiality. For example, in a wrongful death medical malpractice case, confidential occurrence reports
prepared by defendant hospital were protected by the attorney-client privilege, because the dominant purpose of the
reports was not accident prevention but was for transmittal to an attorney in the course of a professional attorney-client
relationship, under circumstances in which the hospital expected confidentiality.n37

In an agricultural labor relations case in which the communications in issue were between the manager of the employer
and an attorney who served as both legal advisor and labor negotiator, the dominant-purpose test was used to judge each
communication regarding whether it was related to the attorney's role as legal advisor, and was therefore privileged, or
as labor negotiator and therefore not privileged.n38 Applying the dominant purpose test in an insurance bad faith action,
the court of appeal held that to the extent that the claims adjusters--who also happened to be licensed attorneys--were
performing claims investigations, and the information constituted factual matters concerning that investigation, neither
the attorney-client privilege nor the work product protection would apply, as the attorneys were working as claims
adjusters, not legal advisors. Only those communications reflecting the requesting of, or rendering of, legal advice were
protected by the attorney-client privilege, and only the attorney's legal impressions, conclusions, opinions, or legal
research or theories were subject to the attorney work product protection. Thus, the trial court erred in failing to review
each deposition question and withheld document to determine which constituted defendant's factual investigation of
plaintiff's claim and which constituted privileged attorney-client communications or protected work product.n39

In another case, a client sued an attorney for malpractice, but did not substitute the attorney out until 10 months later. In
anticipation of the malpractice claim, the attorney communicated with his malpractice insurer and its attorney before the
action was filed. The client attempted to discover those communications, which included material from the client's file.
In ruling on the communication that took place during the time when the attorney was still employed by the client after
the malpractice action was filed, the court held that the dominant-purpose test must be applied to each document to
determine whether it was transmitted to the attorney in the course of his professional employment.n40

[3A] Determining Confidential Nature of Communication to Insurer

The analysis applicable to determining whether a corporate communication is protected by the attorney-client privilege
is equally applicable to determining whether or not a communication by an insured to his or her insurer is similarly
protected.n41 Thus, in Soltani-Rastegar v. Superior Court,n42 finding that statements made by the defendants to their
automobile insurance carrier were protected by the attorney-client privilege, the court of appeal relied on language from
Travelers Ins. Companies v. Superior Court,n43 and Gene Compton's Corp. v. Superior Court,n44 cases discussed
under corporate communications.n45

Soltani-Rastegar was a personal injury action arising out of an automobile accident in which the plaintiff sought to
compel production of statements made by the defendants to the defendant owner's automobile insurance carrier. The
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defendants had made the statements in confidence to the insurance agent for the sole purpose of furthering their defense
against claims brought by those involved in the accident, and were delivered along with the insurance file to the
defendants' attorney. The Soltani-Rastegar court found that a report or other communication made by an insured to his
or her liability insurance company, concerning an event which may be made the basis of a claim covered by the policy,
is a privileged communication if the policy requires the company to defend the insured through its attorney and the
communication is intended for the information or assistance of the attorney in that defense.n46 In refuting the plaintiff's
claim that the statements were not protected because they were made long before the lawsuit was filed and before the
insurer had retained an attorney to represent the defendants, the court explained that there is no valid basis for a
distinction between a communication created for transmittal to an attorney to prepare for threatened litigation following
particular accidents, and a communication prepared for an identical purpose under standing rules in the case of all
accidents involving injury to person or property.n47 Moreover, the court concluded that the fact that litigation was only
a threat on the horizon and that attorneys had not yet been selected to try to avert or meet that threat did not convert the
purpose of the transmission. To hold otherwise might merely encourage insurance companies to bring in their attorneys
at early stages in the claims handling and might discourage early settlement of claims.n48

[4] Effect of Presence of Third Party or Prior Communication

[a] Effect of Presence of Third Party

The presence of a third person during the transmission of a confidential communication between the attorney and client
may call into question the confidentiality of the communication.

Among those persons who may be present during the confidential communication, used to communicate the
information, or subsequently informed of confidential matters without affecting its confidentiality, are: (1) experts such
as physicians, accountants, or appraisers; (2) assistants such as an attorney's secretary, stenographer, paralegal, or
receptionist; and (3) agents such as investigators hired by the attorney or client.n49 The privilege extends to
communications intended to be confidential if they are made to family members, or to business associates or agents of
the party or his or her attorneys on matters of joint concern, when the disclosure of the communications is reasonably
necessary to further the interests of the litigant.n50

Courts have approved of a variety of persons allowed to be present in furtherance of the interests of the client. For
example, in meetings between a corporate defendant and its attorney, the presence of the parent corporation's vice
president in charge of legal affairs and an affiliated subsidiary's president did not destroy confidentiality because both
attended to further the interests of the client.n51 In another case, discussions between union members and attorneys at a
meeting to investigate possible legal action against the employer were privileged despite the fact that certain members
did not join in the action. At the time of the communication, all who were present were there to further the interests of
each member in the consultation.n52

Moreover, a confidential communication between the attorney and client does not lose its privileged character for the
sole reason that it is communicated by electronic means or because persons involved in the delivery, facilitation, or
storage of electronic communication may have access to the content of the communication.n53

[b] Effect of Prior Communication

Prior disclosure to a third party of information that is subsequently communicated confidentially to an attorney remains
privileged, as does a confidential communication to an attorney despite a waiver of confidential communications
concerning the same action with a previous attorney.n54

[5] Form, Content, and Source of Communication

[a] Generally
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Cal. Evid. Code § 952 makes no distinction between the various forms of communications that may be privileged, their
content, or their source. However, Cal. Evid. Code § 917(b) clarifies that a confidential communication between the
attorney and client does not lose its privileged character for the sole reason that it is communicated by electronic means
or because persons involved in the delivery, facilitation, or storage of electronic communication may have access to the
content of the communication.n55 The attorney-client privilege encompasses not only oral or written statements, but
also actions, signs, or other means of communicating information.n56 For discussion of confidentiality in the context of
electronic discovery (e-discovery), see Ch. 2A, Discovery of Computer Records.

The privilege protects observations made as a result of privileged communications.n57 It covers the transmission of
documents that are available to the public, and not merely information in the sole possession of the lawyer or client,
because discovery of the transmission of specific public documents might very well reveal the lawyer's intended
strategy. It also covers the communication of factual information as well as legal advice.n58 The identity of an
attorney's clients is not generally protected by the lawyer-client privilege (see 27.13[5][e]).

Because the fundamental purpose behind the lawyer-client privilege is to promote full and open discussion of the facts
and tactics surrounding individual legal matters,n59 it has been held that the nature of the privileged communication
between lawyer and client is broad.n60

For example, confidential communications between an insurer's employees regarding legal advice and strategy could be
privileged, because confidential communications under Evidence Code Section 952 includes information transmitted to
persons to whom disclosure was reasonably necessary to further the interest of the litigant. Thus, even if the insurer's
attorneys were not directly involved, and the documents did not include excerpts of direct communications from the
attorneys, communications reflecting a discussion of litigation strategy and expressing that the strategy was in response
to advice of counsel would come within the privilege.n60.1

However, the California Supreme Court stated that the lawyer-client privilege is to be strictly construed because it tends
to suppress relevant facts. For example, forwarding nonprivileged material to counsel will not render that material
privileged if no privilege existed previously.n61 Not all information that passes privately between an attorney and client
is entitled to remain confidential--for example, information that is required to be disclosed in response to discovery,
such as the identification of potential witnesses. The privilege only protects against disclosure of communications, not
against disclosure of underlying facts on which communications are based.n62

Counsel should note that many forms of communication that may not be protected under the attorney-client privilege
may be shielded by the work product rule.n63

[b] Assistance of Experts

[i] Expert's Reports Not Generally Protected

If an expert has been hired to assist counsel in the evaluation of a case or in preparation for trial, a potential conflict
arises between the attorney-client privilege and the provisions of Cal. Civ. Proc. Code § 2034.010 et seq. that make
''discoverable'' reports and writings of experts who are expected to testify subject to discovery.n64

In general, the facts obtained and the mental opinions and calculations of an expert, along with his or her reports to the
party's attorney, are not protected by the attorney-client privilege because they are not in the nature of confidential
communications from the client to the attorney.n65 For example, the findings of a consultant who was hired by a
plaintiff to help develop a case against a defendant were not privileged merely because the findings were communicated
to the plaintiff's attorney. A litigant cannot silence a witness by having the witness reveal his or her knowledge to the
litigant's attorney.n66
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[ii] Expert's Report Protected When Transmitting Communication From Client

An expert's report does constitute a privileged ''communication'' from a client to an attorney when the expert is required
to examine the client, or the client's personal affairs, property, or mental impressions in order to evaluate and transmit
the information in a manner in which the client is unable to do by reason of insufficient scientific or technical
training.n67 For example, if a doctor who is an agent of a party's attorney examines the party for the purpose of making
a report to the attorney, the information obtained from the examination is privileged because the doctor is interpreting
the client's condition for the attorney.n68 A defendant's statement to a psychologist made at the request of defense
counsel for purposes of evaluation in preparation of the defense case also is within the definition of a privileged
communication between an attorney and client under Cal. Evid. Code § 952. When a communication by a client to the
attorney regarding the client's physical or mental condition requires a physician's assistance to interpret the client's
condition to the attorney, the client is entitled to submit to an examination by the physician without fear that the
physician will be compelled to reveal the information disclosed.n69

The reports of a treating physician do not become privileged by transmittal to a party's counsel.n70 There is also no
privilege if a doctor is hired to examine an opposing party, because there is no communication between the attorney and
his or her client involved, and no confidential intent.n71

[iii] Expert's Examination of Records

If records examined by an expert are not confidential communications from the client, the expert's opinions and
conclusions based on the records are not protected by the attorney-client privilege, even if the expert has been privately
retained. For example, in a child dependency proceeding, the court appointed an expert to assist an indigent mother by
examining medical records of the child and reporting to and consulting with the mother's counsel. The expert's report
was not privileged because it was not based on a confidential communication from the client (the mother) to her
attorney, since the medical records were already available to the judge.n72

[iv] Attorney's Evaluation of Expert's Report

Although the report of an expert witness is not privileged, an attorney's evaluation and analysis of such a report is
protected. For example, in a case involving the dissolution of a law partnership, the plaintiff's attorney hired an
accountant to prepare a report on the partnership's books. The report itself was not privileged, but the attorney's
evaluation and analysis of that report was protected because it was the attorney's rather than the auditor's work, and thus
was part of the advice given to the client in the course of the attorney-client relationship.n73

[c] Information From Nonprivileged Sources

In certain circumstances, information originally nonprivileged in nature may become subject to the attorney-client
privilege through being part of a communication transmitted from the attorney to the client.

Written material such as a law review article, news clipping, draft pleading, photocopy of an unreported decision, or
copy of a police report sent or handed to a client by an attorney fall within the attorney-client privilege. Once an
attorney has determined that the material is relevant to the client's case, the publication may become an integral part of
the attorney's legal advice and strategy, and is protected. Moreover, the attorney-client privilege also precludes
identification of these documents.n74

The attorney-client privilege encompasses not only oral or written statements, but also actions, signs, or other means of
communicating information. Furthermore, it covers the transmission of documents that are available to the public, and
not merely information in the sole possession of the lawyer or client, because discovery of the transmission of specific
public documents might very well reveal the lawyer's intended strategy.n75 A confidential communication by an
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attorney is privileged even though it constitutes factual information as opposed to legal advice.n76

[d] Physical Evidence

Objects and other physical evidence are not usually protected by the attorney-client privilege because they do not
constitute a ''communication.''n77 For example, a motion picture surreptitiously taken of a plaintiff by an investigator
for the defendant's attorney in a personal injury action was not privileged because it was an object, not a
communication.n78 However, a discovery or observation of physical evidence that is the result of a confidential
communication is privileged and may not be admitted.n79

[e] Identity of Clients

The identity of clients is not generally protected by the attorney-client privilege because it is not considered a
communication. An exception generally allows the client's identity to be withheld when the known facts concerning an
attorney's representation of an anonymous client implicate the client in unlawful activities, and when disclosure of the
client's name might serve to make the client the subject of official investigations or expose the client to civil or criminal
liability.n80

However, knowledge that is not otherwise privileged, including knowledge that might identify a client and implicate the
client in unlawful activities, does not become privileged merely by being communicated to an attorney (see
27.13[5][a]). For example, in one case, the client retained an attorney to investigate the client's possible involvement in
a fatal accident and to show photos of the client's van to police, while maintaining the client's anonymity. The attorney
employed an investigator to take photographs of a van and videotape a trailer, but the attorney redacted the photos,
before showing them to the police, to prevent disclosure of the vehicle's license plate numbers.n81 When the police
demanded unredacted copies in order to discover the client's identity, the attorney refused. The attorney asserted at trial
and, again, on appeal that the items in his file were confidential communications and independently protected from
disclosure by the attorney-client privilege.n82

The court of appeal found that the circumstances of the case refuted the attorney's arguments.n83 There was no question
that videotapes and photographs constitute communications within the meaning of the evidentiary privilege. The issue,
however, was whether the particular items were either ''information transmitted between a client and his lawyer'' or
''advice given by the lawyer,'' and thus confidential communications protected from disclosure by the attorney-client
privilege.n84 The videotape and photographs did not, for example, depict an interview of the client by either the
attorney or the investigator about the incident. The photographs did not depict the client, an injury suffered by the client,
or illustrate the client pointing out something to be memorialized in the photograph for the attorney's review. The client
did not take the photographs, direct the investigator to take particular shots, or transmit the photographs to the attorney.
The client did not write any notes or statements on the photographs. The photographs simply depicted a van, with a
placard written by the investigator reflecting the time and date of the photographs. The videotape similarly depicted a
van and a flatbed trailer, without the presence of any individuals or commentary about the vehicles.n85 Thus, the
videotape and unredacted photographs lacked any communicative content, and there was nothing in the contested items
that could be interpreted as a confidential communication between client and attorney.n86

Another exception arises when so much is already known of the attorney-client relationship that to disclose a client's
name would betray a confidential communication. Thus, when an attorney's list of clients consisted of women who
answered an advertisement directed to women who suffered injury from the use of an intrauterine device, revealing the
names of those clients would reveal the nature of a medical problem, ordinarily considered a confidential
communication, and the identity of those clients will be protected from disclosure.n87

However, even if one of the recognized exceptions does not apply to prevent disclosure of the client's identity, the
client's rights of privacy may protect against involuntary disclosure through compelled discovery against the
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attorney.n88

The addresses of clients and attorney fee arrangements are not confidential communications. For example, in an action
by an attorney against his former associate for breach of contract, an accounting, and related causes of action, the
defendant was allowed to discover the names and addresses of the plaintiff's clients during the years the parties were
associated, the costs advanced and recovered in cases involving those clients, the date and manner of disposition of the
cases, and the amount and distribution of fees.n89

However, the amount of discovery pertaining to client records may be limited in order to protect privileged matter. For
example, in a marital dissolution case, the wife of an attorney was not allowed to discover her husband's client files in
order to value his practice because the value of the firm's assets could be discovered through depositions without
invading privileged matters.n90 Similarly, in a civil judgment proceeding, a judgment creditor did not make sufficient
showing of need to obtain the names of judgment debtor attorney's undisclosed clients or client-specific information
regarding funds held by the attorney in his client trust account to overcome the privacy rights of his undisclosed clients.
Although disclosure might lead to the discovery of information helpful to the creditor in her collection efforts,
alternative, less intrusive methods existed to determine whether clients had paid fees to the attorney, without sacrificing
the clients' privacy rights.n91

An attorney's argument that the names of his or her clients are not relevant or likely to lead to the discovery of
admissible evidence might be successful in restricting discovery in some cases, such as a malpractice action based on
the attorney's negligence in allowing the statute of limitations to run, since the attorney's actions in other cases have no
relevance, direct or indirect, to the allegation of malpractice.n92 However, if the attorney has made representations of
expertise in a particular field, and a plaintiff is charging that the attorney's representations were false and fraudulent, and
claiming punitive damages, other instances of alleged improper practices by that attorney, such as a pattern of disregard
for certain clients, might be relevant.n93
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(n30)Footnote 30. See Gene Compton's Corp. v. Superior Court (1962) 205 Cal. App. 2d 365, 374-375, 23 Cal.
Rptr. 250 , disapproved on other grounds in D.I. Chadbourne, Inc. v. Superior Court (1964) 60 Cal. 2d 723, 739 n.6,
36 Cal. Rptr. 468, 388 P.2d 700 .

(n31)Footnote 31. D.I. Chadbourne, Inc. v. Superior Court (1964) 60 Cal. 2d 723, 737, 36 Cal. Rptr. 468, 388
P.2d 700 . For discussion of waiver, see Pt. D (§§ 27.30-27.39).

(n32)Footnote 32. Payless Drug Stores, Inc. v. Superior Court (1976) 54 Cal. App. 3d 988, 991, 127 Cal. Rptr. 4
(insurer supplied preprinted forms for accident reports).

(n33)Footnote 33. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 397-398, 15 Cal. Rptr. 90, 364
P.2d 266 .

(n34)Footnote 34. Gonzales v. Municipal Court (1977) 67 Cal. App. 3d 111, 120, 136 Cal. Rptr. 475 .

(n35)Footnote 35. See Suezaki v. Superior Court (1962) 58 Cal. 2d 166, 174-175, 23 Cal. Rptr. 368, 373 P.2d
432 .

(n36)Footnote 36. See Oceanside Union School Dist. v. Superior Court (1962) 58 Cal. 2d 180, 188, 23 Cal. Rptr.
375, 373 P.2d 439 (characterizing the question as whether the expert's communications emanate from the client). For
discussion of reports of experts, see 27.13[5][b].

(n37)Footnote 37. Scripps Health v. Superior Court (2003) 109 Cal. App. 4th 529, 534-536, 135 Cal. Rptr. 2d
126 (although reports served dual purpose--attorney review in anticipation of possible litigation and quality
assurance/peer review--possibility that information might also have been used for incidental purposes not entitled to
privilege was unimportant, because defendant required completion of confidential occurrence reports for purpose of
attorney review and intended reports to be confidential).

(n38)Footnote 38. Montebello Rose Co. v. Agricultural Labor Relations Bd. (1981) 119 Cal. App. 3d 1, 31-32,
173 Cal. Rptr. 856 .

(n39)Footnote 39. 2,022 Ranch, L.L.C. v. Superior Court (2003) 113 Cal. App. 4th 1377, 1397, 7 Cal. Rptr. 3d
197 .
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(n40)Footnote 40. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 452, 191 Cal. Rptr.
871 .

(n41)Footnote 41. Soltani-Rastegar v. Superior Court (1989) 208 Cal. App. 3d 424, 425-428, 256 Cal. Rptr. 255 .

(n42)Footnote 42. Soltani-Rastegar v. Superior Court (1989) 208 Cal. App. 3d 424, 256 Cal. Rptr. 255 .

(n43)Footnote 43. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 191 Cal. Rptr. 871 .

(n44)Footnote 44. Gene Compton's Corp. v. Superior Court (1962) 205 Cal. App. 2d 365, 23 Cal. Rptr. 250 .

(n45)Footnote 45. See 27.13[3].

(n46)Footnote 46. Soltani-Rastegar v. Superior Court (1989) 208 Cal. App. 3d 424, 427, 256 Cal. Rptr. 255 .

(n47)Footnote 47. Soltani-Rastegar v. Superior Court (1989) 208 Cal. App. 3d 424, 427-428, 256 Cal. Rptr. 255 .

(n48)Footnote 48. Soltani-Rastegar v. Superior Court (1989) 208 Cal. App. 3d 424, 428, 256 Cal. Rptr. 255 .

(n49)Footnote 49. See People v. Meredith (1981) 29 Cal. 3d 682, 690, 690 n.3, 175 Cal. Rptr. 612, 631 P.2d 46 ;
San Francisco v. Superior Court of San Francisco (1951) 37 Cal. 2d 227, 234, 231 P.2d 26 . See also Law Rev. Comm.
Comment to Cal. Evid. Code § 952; Annot., Applicability of Attorney-Client Privilege to Communications Made in
Presence of or Solely to or by Third Person, 14 A.L.R.4th 594 (1982).

(n50)Footnote 50. Cooke v. Superior Court (1978) 83 Cal. App. 3d 582, 588, 147 Cal. Rptr. 915 ; see Law Rev.
Comm. Comments to Cal. Evid. Code §§ 917, 952. See also State Farm Fire & Casualty Co. v. Superior Court (1988)
206 Cal. App. 3d 1428, 1432, 1432 n.4, 254 Cal. Rptr. 543 (carbon copy of letter sent to insurer's agent was not waiver
of its attorney-client privilege).

(n51)Footnote 51. Insurance Co. of North America v. Superior Court (1980) 108 Cal. App. 3d 758, 762-765, 166
Cal. Rptr. 880 .

(n52)Footnote 52. Benge v. Superior Court (1982) 131 Cal. App. 3d 336, 347, 182 Cal. Rptr. 275 . For discussion
of the confidentiality of communications from experts to attorneys, see 27.13[5][b][iv]. For discussion of the
confidentiality of communications from third parties acting as agents of clients to attorneys, see § 27.12[3].

(n53)Footnote 53. Cal. Evid. Code § 917(b); see Cal. Evid. Code § 917(c); Cal. Civ. Code § 1633.2 (''electronic''
defined).

(n54)Footnote 54. Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 96-97, 146 Cal. Rptr. 171 .

(n55)Footnote 55. Cal. Evid. Code § 917(b); see Cal. Evid. Code § 917(c); Cal. Civ. Code § 1633.2 (''electronic''
defined).

(n56)Footnote 56. San Francisco v. Superior Court of San Francisco (1951) 37 Cal. 2d 227, 235, 231 P.2d 26 .

(n57)Footnote 57. See People v. Meredith (1981) 29 Cal. 3d 682, 693-695, 175 Cal. Rptr. 612, 631 P.2d 46 (if
defense counsel moves or alters evidence, privilege does not bar revelation of original location or condition of
evidence).

(n58)Footnote 58. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 600-601, 208 Cal. Rptr. 886, 691 P.2d 642 .

(n59)Footnote 59. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 599, 208 Cal. Rptr. 886, 691 P.2d 642 ;
People v. Godlewski (1993) 17 Cal. App. 4th 940, 945, 21 Cal. Rptr. 2d 796 ; see § 27.01.
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(n60)Footnote 60. See American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d 579, 593, 113 Cal.
Rptr. 561 ; see also Cal. Evid. Code § 917 (presumption of confidentiality); § 27.13[2][b].

(n61)Footnote 60.1. Zurich Am. Ins. Co. v. Superior Court (2007) 155 Cal. App. 4th 1485, 1502-1505, 66 Cal.
Rptr. 3d 833 (remanding to determine whether employees with whom advice of counsel was shared came within these
principles).

(n62)Footnote 61. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 396-397, 15 Cal. Rptr. 90, 364
P.2d 266 ; see, e.g., Green & Shinee v. Superior Court (2001) 88 Cal. App. 4th 532, 537, 105 Cal. Rptr. 2d 886
(supplemental incident reports prepared by police officers and transmitted to law firm for review and legal advice were
not privileged materials because reports were public records, prepared in performance of official duties); see also
Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 71, 105 Cal. Rptr. 241 .

(n63)Footnote 62. Aerojet-General Corp. v. Transport Indemnity Insurance (1993) 18 Cal. App. 4th 996, 1004,
22 Cal. Rptr. 2d 862 .

(n64)Footnote 63. For discussion of the relationship between the attorney-client privilege and the work product
rule, see § 27.03[2]. For thorough discussion of the work product rule, see Ch. 28.

(n65)Footnote 64. See Cal. Civ. Proc. Code § 2034.210; see also Cal. Civ. Proc. Code § 2016.020(c) providing
that the definition of ''writing'' in Cal. Evid. Code § 250 is applicable. For general discussion of discovery of expert
witness information under Cal. Civ. Proc. Code § 2034.010 et seq., see Ch. 64.

(n66)Footnote 65. See Oceanside Union School Dist. v. Superior Court (1962) 58 Cal. 2d 180, 188, 23 Cal. Rptr.
375, 373 P.2d 439 ; San Diego Professional Asso. v. Superior Court of San Diego County (1962) 58 Cal. 2d 194, 202,
23 Cal. Rptr. 384, 373 P.2d 448 .

(n67)Footnote 66. Jasper Construction, Inc. v. Foothill Junior College Dist. (1979) 91 Cal. App. 3d 1, 17, 153
Cal. Rptr. 767 .

(n68)Footnote 67. See Oceanside Union School Dist. v. Superior Court (1962) 58 Cal. 2d 180, 188, 23 Cal. Rptr.
375, 373 P.2d 439 .

(n69)Footnote 68. San Francisco v. Superior Court of San Francisco (1951) 37 Cal. 2d 227, 237, 231 P.2d 26
(important caveat: doctor was examining rather than treating client, and solely for purpose of making report to client's
attorney).

(n70)Footnote 69. Rodriguez v. Superior Court (1993) 14 Cal. App. 4th 1260, 1266, 18 Cal. Rptr. 2d 120 .

(n71)Footnote 70. San Francisco Unified School Dist. v. Superior Court of San Francisco (1961) 55 Cal. 2d 451,
457, 11 Cal. Rptr. 373, 359 P.2d 925 .

(n72)Footnote 71. Jorgensen v. Superior Court (1958) 163 Cal. App. 2d 513, 515-516, 329 P.2d 550 . For a
complete discussion of the physician-patient privilege and its relation to discovery, see Ch. 24.

(n73)Footnote 72. Collins v. Superior Court (1977) 74 Cal. App. 3d 47, 53-54, 141 Cal. Rptr. 273 .

(n74)Footnote 73. Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 9-10, 64 Cal. Rptr. 753 .

(n75)Footnote 74. See In re Jordan (1974) 12 Cal. 3d 575, 580, 116 Cal. Rptr. 371, 526 P.2d 523 ; In re
Navarro (1979) 93 Cal. App. 3d 325, 328-329, 155 Cal. Rptr. 522 .

(n76)Footnote 75. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 600, 208 Cal. Rptr. 886, 691 P.2d 642 .
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(n77)Footnote 76. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 601, 208 Cal. Rptr. 886, 691 P.2d 642
(information communicated by plaintiff's lawyer concerning health hazards of water contamination by a certain
chemical manufactured and marketed by defendants).

(n78)Footnote 77. People v. Lee (1970) 3 Cal. App. 3d 514, 526, 83 Cal. Rptr. 715 (physical evidence in criminal
case did not become subject to privilege by delivery to attorney).

(n79)Footnote 78. Suezaki v. Superior Court (1962) 58 Cal. 2d 166, 176-177, 23 Cal. Rptr. 368, 373 P.2d 432 .

(n80)Footnote 79. People v. Meredith (1981) 29 Cal. 3d 682, 686, 175 Cal. Rptr. 612, 631 P.2d 46 (court
ultimately holding that physical evidence altered or removed by defense counsel was not privileged because prosecution
precluded from making same observation).

(n81)Footnote 80. Hays v. Wood (1979) 25 Cal. 3d 772, 785, 160 Cal. Rptr. 102, 603 P.2d 19 ; accord, People
v. Chapman (1984) 36 Cal. 3d 98, 110, 201 Cal. Rptr. 628, 679 P.2d 62 .

(n82)Footnote 81. Magill v. Superior Court (2001) 86 Cal. App. 4th 61, 75-76 .

(n83)Footnote 82. Magill v. Superior Court (2001) 86 Cal. App. 4th 61, 99 .

(n84)Footnote 83. Magill v. Superior Court (2001) 86 Cal. App. 4th 61, 113 .

(n85)Footnote 84. Magill v. Superior Court (2001) 86 Cal. App. 4th 61, 108 ; see Cal. Evid. Code §§ 917, 952.

(n86)Footnote 85. Magill v. Superior Court (2001) 86 Cal. App. 4th 61, 113-114 .

(n87)Footnote 86. Magill v. Superior Court (2001) 86 Cal. App. 4th 61, 113-114 .

(n88)Footnote 87. Rosso, Johnson, Rosso & Ebersold v. Superior Court (1987) 191 Cal. App. 3d 1514,
1518-1519, 237 Cal. Rptr. 242 .

(n89)Footnote 88. See Tien v. Superior Court (2006) 139 Cal. App. 4th 528, 537-41, 43 Cal. Rptr. 3d 121
(compelling disclosure of identities of putative class members who contacted plaintiff's counsel did not violate
attorney-client privilege because no personal, confidential information was sought; however, discovery would violate
class members' privacy rights); Hooser v. Superior Court (2001) 84 Cal. App. 4th 997, 1007-1009, 101 Cal. Rptr. 2d
341 (rejecting judgment debtor attorney's argument that attorney-client privilege applied to prevent disclosure of his
clients' identities to judgement creditor, but holding that such disclosure would violate clients' privacy rights).

(n90)Footnote 89. Willis v. Superior Court (1980) 112 Cal. App. 3d 277, 294-295, 169 Cal. Rptr. 301 ; see also
Real v. Continental Group, Inc. (N.D. Cal. 1986) 116 F.R.D. 211, 213-214 (number of hours billed, parties' fee
arrangement, and costs and total fees paid are relevant and not protected by either attorney-client privilege or work
product rule; but statement of fees and billing printouts are protected by federal attorney-client privilege because they
would indicate type of legal services provided).

(n91)Footnote 90. In re Marriage of Lopez (1974) 38 Cal. App. 3d 93, 111, 113 Cal. Rptr. 58 . See Annot.,
Disclosure of Name, Identity, Address, Occupation, or Business of Client as Violation of Attorney-Client Privilege, 16
A.L.R.3d 1047 (1967).

(n92)Footnote 91. Hooser v. Superior Court (2001) 84 Cal. App. 4th 997, 1007-1009, 101 Cal. Rptr. 2d 341 .

(n93)Footnote 92. See Rosso, Johnson, Rosso & Ebersold v. Superior Court (1987) 191 Cal. App. 3d 1514, 1517,
237 Cal. Rptr. 242 .
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(n94)Footnote 93. See Rosso, Johnson, Rosso & Ebersold v. Superior Court (1987) 191 Cal. App. 3d 1514, 1518,
237 Cal. Rptr. 242 .

Page 357
1-27 California Deposition and Discovery Practice § 27.13



165 of 186 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 27 Attorney-Client Privilege
PART B. Scope of Privilege

1-27 California Deposition and Discovery Practice § 27.14

§ 27.14 Attorney-Client Relationship

[1] Existence of Relationship

Confidential communication is information transmitted in confidence between a client and his or her lawyer in the
course of that relationship.n1 The attorney-client relationship can exist between a law corporation and the persons to
whom it renders professional service.n2

When the communication between an attorney and possible client proceeds ''beyond initial or peripheral contacts'' to the
attorney's acquisition of information that would be confidential were there to be representation, the privilege applies.n3
Thus, when a person consults an attorney with a view to employing the attorney professionally, any information
acquired by the attorney in the course of interviews or negotiations looking toward such employment is privileged and
cannot be disclosed, even though no actual employment of the attorney ensues.n4

In Benge v. Superior Court, n5 the extent of preemployment discussions that may be privileged was explored. Benge
involved a meeting of union workers at an industrial plant at which alleged lead poisoning at the plant was discussed.
Present at the meeting were two attorneys and a doctor employed by the union for consultation concerning possible
legal action. Some of the members at the meeting did not know about the topic before the meeting and some members
did not join in the subsequent lawsuit. The meeting communication was privileged, even though some of the union
members who sought advice did not intend to retain counsel at the meeting and even though the attorneys did not
represent any of the members at the time of meeting. The seeking of legal advice was sufficient, regardless of what else
was discussed or what type of legal advice was sought. A confidential relationship arose when the discussion about the
lead poisoning took place and the attorneys tendered their advice. Dictum in the opinion indicated the court's belief that
a confidential relationship can arise during a social conversation between an attorney and a layperson if legal advice is
sought.n6

An attorney-client relationship was held to exist between a personal injury victim and her brother who was an attorney
with respect to a videotaped communication they made while she was in the hospital following the accident. The only
people present during the videotaped conversation were the plaintiff and her brother, who executed a declaration
indicating that his initial visit to his sister in the hospital the day she was injured was as a brother, not as a lawyer, but
that his role changed to that of an attorney gathering information for potential litigation when he returned to the hospital
two days later to videotape his questions and the plaintiff's answers regarding the accident. Although there was nothing
in the record indicating whether the plaintiff believed an attorney-client relationship existed at that time or whether she
considered their communication confidential, such beliefs could be inferred from the circumstances surrounding their
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videotaped communication.n7

The Ninth Circuit held that the California attorney-client privilege applied to Internet questionnaires completed by four
plaintiffs, in a tort action against a drug manufacturer, even though plaintiffs filled out questionnaires before law firm
represented them and with no assurance that it would. The law firm's disclaimer of an attorney-client relationship was
not a disclaimer of confidentiality, and ''prospective clients' communications with a view to obtaining legal services are
plainly covered by the attorney-client privilege under California law, regardless of whether they have retained the
lawyer, and regardless of whether they ever retain the lawyer.''n8 The circuit court observed that there ''would be no
room for confusion had the communication been in the traditional context of a potential client going into a lawyer's
office and talking to the lawyer.'' The changes in law, allowing attorney advertising, and technology that allow attorneys
to solicit clients on the Internet and receive communications from thousands of potential clients cheaply and quickly ''do
not change the applicable principles.''n9

[2] Privilege Extends Beyond Termination of Attorney-Client Relationship

The protection of the privilege extends beyond the termination of the attorney-client relationship. For example, in
Littlefield v. Superior Court, n10 a murder case, the needs of the defendant did not overcome the privilege as it applied
to previous communications between the defense counsel and the chief prosecution witness, who initially was a
codefendant. The privilege is not attenuated simply because the attorney-client relationship is no longer needed by a
former client, and is not to be balanced even against the needs of a defendant who faces the death penalty.n11

[3] Termination of Privilege Subsequent to Death of Client

The United States Supreme Court, in a review of various state laws regarding the survival of the attorney-client
privilege beyond the death of the client, has noted that California's codification of the privilege appears to be unique in
that it specifically limits the continued existence of the privilege following the death of a client. The provisions of Cal.
Evid. Code § 953 (defining ''holder'' of the privilege)n12 and Evidence Code Section 954 (who may claim the
privilege),n13 taken together with the provisions of Cal. Evid. Code § 957 (exception to the attorney-client privilege for
issues between parties claiming through a deceased client),n14 suggest that the attorney-client privilege terminates
under California law, and may no longer be asserted by the attorney, once a client who is a natural person is deceased
and his or her estate has been wound up, such that neither the client nor any other ''holder'' of the privilege, such as the
personal representative of the decedent's estate, exists any longer.n15

In a case concerning Bing Crosby's entertainment empire, the California Supreme Court confirmed this interpretation.
The Court held that the attorney-client privilege terminates under California law, once the client who is a natural person
is deceased and his or her estate has been finally distributed and the personal representative discharged, because there is
no longer any holder statutorily authorized to assert the privilege.n16

Cal. Evid. Code § 953(c) states unequivocally that the holder of a deceased client's attorney-client privilege is the
client's personal representative. Cal. Evid. Code § 954 specifies that, except as otherwise provided by statute, the
privilege may be claimed only by a holder of the privilege, by a person whom the holder authorizes to claim the
privilege, or by the person who was the attorney at the time of the confidential communication, so long as a privilege
holder exists and has not authorized disclosure. Taken together, these two sections unambiguously provide that only a
personal representative may claim the attorney-client privilege in the case of a deceased client.n17

The record in this case contained substantial evidence supporting the trial court's determination that a natural person, the
decedent Bing Crosby, was the original client who held the attorney-client privilege for the communications pertaining
to the recording contracts at issue. The evidence also failed to demonstrate that Crosby's management company was the
client of the named attorneys with interests of its own or its collective members to protect. Accordingly, when Crosby
died, his privilege transferred to the executor of his estate and ceased to exist on the executor's discharge.n18
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In arguing to the contrary, plaintiff (a limited partnership that was the legal successor of Crosby's ongoing entertainment
management company) contended that, even assuming Crosby individually held the attorney-client privilege with
respect to the documents in dispute, an estate also qualifies as an ''organization'' within the meaning of Cal. Evid. Code
§ 953(d), so that it is capable of holding and then validly transferring the decedent's privilege, along with his assets, to a
''successor.'' Plaintiff reasoned that, because it acquired all of the estate's rights to Crosby's recordings pursuant to a
limited partnership agreement, it validly held the privilege under Cal. Evid. Code § 953(d), as a successor to the
estate.n19

The Court rejected plaintiff's argument that the term ''organization,'' as it appears in Cal. Evid. Code § 953(d), includes
an estate. Cal. Evid. Code § 953(c) unambiguously limits the holder of the attorney-client privilege in cases of a
deceased client to the personal representative. Moreover, ''estates are not listed and do not logically belong in section
953, subdivision (d), where provision is made for the privilege to survive when the client is not a natural person and no
longer exists.'' Such an interpretation would nullify Cal. Evid. Code § 953's specific limitation on who may hold the
privilege ''if the client is dead.''n20 Accordingly, plaintiff could not claim the attorney-client privilege with respect to
the withheld documents, authored or received by persons Crosby had hired to help manage his business interests.n21

[4] Relationship Extends to Successor Trustee

An attorney-client relationship may exist between a trustee and an attorney consulted on behalf of the trust.n22 The
privilege vests in the office of the trustee and not in any particular individual or entity who at one time is the trustee.
When a successor trustee takes over administration of the trust, the predecessor trustee loses, and the successor trustee
acquires, the privilege to refuse to disclose confidential attorney-client communications regarding the predecessor
trustee's administration of the trust.n23

A predecessor trustee may not assert the attorney-client privilege to withhold from the successor trustee documents
reflecting confidential communications between the predecessor and an attorney on matters of trust administration. On
taking office a successor trustee assumes all of the powers of trustee, including the power to assert the attorney-client
privilege regarding confidential communications on the subject of trust administration.n24 Accordingly, when a
successor trustee objected to the predecessor trustee's accounting and settlement petition and formally demanded
production and inspection of certain documents and records related to the predecessor trustee's administration of the
trust, the predecessor trustee was not permitted to refuse to produce those documents on the basis of attorney-client
privilege.n25

The successor trustee inherits the power to assert the privilege only as to those communications that occurred when the
predecessor, in its fiduciary capacity, sought the attorney's advice for guidance in administering the trust. If a
predecessor trustee seeks legal advice in its personal capacity out of a genuine concern for possible future charges of
breach of fiduciary duty, the predecessor may be able to avoid disclosing the advice to a successor trustee by hiring a
separate lawyer and paying for the advice out of its personal funds.n26

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeScopeEvidencePrivilegesAttorney-Client
PrivilegeWaiverLegal EthicsClient RelationsConfidentiality of Information

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 952.

(n2)Footnote 2. Cal. Evid. Code § 954(c); see § 27.20[2].
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(n3)Footnote 3. People ex rel. Dept. of Corporations v. SpeeDee Oil Change Systems., Inc. (1999) 20 Cal. 4th
1135, 1148, 86 Cal. Rptr. 2d 816, 980 P.2d 371 (Cal. 1999) (attorney's involvement rose to level at which fiduciary
duties of confidentiality and loyalty could be imposed).

(n4)Footnote 4. Rosso, Johnson, Rosso & Ebersold v. Superior Court (1987) 191 Cal. App. 3d 1514, 1518, 237
Cal. Rptr. 242 ; Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 69, 105 Cal. Rptr. 241 .

(n5)Footnote 5. Benge v. Superior Court (1982) 131 Cal. App. 3d 336, 182 Cal. Rptr. 275 .

(n6)Footnote 6. Benge v. Superior Court (1982) 131 Cal. App. 3d 336, 347-348, 182 Cal. Rptr. 275 .

(n7)Footnote 7. Hiott v. Superior Court (1993) 16 Cal. App. 4th 712, 717-718, 20 Cal. Rptr. 2d 157 .

(n8)Footnote 8. Barton v. United States District Court (9th Cir. 2005) 410 F.3d 1104, 1111 .

(n9)Footnote 9. Barton v. United States District Court (9th Cir. 2005) 410 F.3d 1104, 1112 .

(n10)Footnote 10. Littlefield v. Superior Court (1982) 136 Cal. App. 3d 477, 186 Cal. Rptr. 368 .

(n11)Footnote 11. Littlefield v. Superior Court (1982) 136 Cal. App. 3d 477, 482-483, 186 Cal. Rptr. 368 .

(n12)Footnote 12. See § 27.20[2].

(n13)Footnote 13. See § 27.20[1], [3].

(N14)Footnote 14. See § 27.41.

(n15)Footnote 15. See Swidler & Berlin v. United States (1998) 524 U.S. 399, 405 n.2, 118 S. Ct. 2081, 141 L.
Ed. 2d 379 (holding that under federal rules of evidence, the attorney-client privilege survives the death of a client and
may be asserted by the client's attorney in a subsequent criminal proceeding).

(n16)Footnote 16. HLC Properties, Ltd. v. Superior Court (2005) 35 Cal. 4th 54, 65-66, 24 Cal. Rptr. 3d 199,
105 P.3d 560 .

(n17)Footnote 17. HLC Properties, Ltd. v. Superior Court (2005) 35 Cal. 4th 54, 65-66, 24 Cal. Rptr. 3d 199,
105 P.3d 560 .

(n18)Footnote 18. HLC Properties, Ltd. v. Superior Court (2005) 35 Cal. 4th 54, 64, 24 Cal. Rptr. 3d 199, 105
P.3d 560 .

(n19)Footnote 19. HLC Properties, Ltd. v. Superior Court (2005) 35 Cal. 4th 54, 66, 24 Cal. Rptr. 3d 199, 105
P.3d 560 .

(n20)Footnote 20. HLC Properties, Ltd. v. Superior Court (2005) 35 Cal. 4th 54, 66-67, 24 Cal. Rptr. 3d 199,
105 P.3d 560 ; see Cal. Evid. Code § 953(c).

(n21)Footnote 21. HLC Properties, Ltd. v. Superior Court (2005) 35 Cal. 4th 54, 68, 24 Cal. Rptr. 3d 199, 105
P.3d 560 .

(n22)Footnote 22. Moeller v. Superior Court (1997) 16 Cal. 4th 1124, 1129-1130, 69 Cal. Rptr. 2d 317, 947
P.2d 279 . See § 27.12[5].

(n23)Footnote 23. Moeller v. Superior Court (1997) 16 Cal. 4th 1124, 1130-1133, 69 Cal. Rptr. 2d 317, 947
P.2d 279 . See § 27.20[2].
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(n24)Footnote 24. Moeller v. Superior Court (1997) 16 Cal. 4th 1124, 1131, 69 Cal. Rptr. 2d 317, 947 P.2d 279 .

(n25)Footnote 25. Moeller v. Superior Court (1997) 16 Cal. 4th 1124, 1139, 69 Cal. Rptr. 2d 317, 947 P.2d 279 .

(n26)Footnote 26. Moeller v. Superior Court (1997) 16 Cal. 4th 1124, 1133-1135, 69 Cal. Rptr. 2d 317, 947
P.2d 279 .
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§ 27.20 Who May Claim Privilege

[1] General Rule

Subject to the general provision for waivern1 and except as otherwise provided in Cal. Evid. Code § 950 et seq.,n2 the
attorney-client privilegen3 is effective so long as it is claimed by:n4

1. The holder of the privilege;n5

2. A person who is authorized by the holder to claim the privilege; or

3. The person who was the attorney at the time of the confidential communication, except that this
person may not claim the privilege if there is no holder of the privilege in existence or if he or she is
otherwise instructed by a person authorized to permit disclosure.n6

The holder of the privilege need not be a party in order to claim the privilege in an action or proceeding. A non-party
holder of the privilege, for example, is entitled to bring a motion in an action or proceeding in order to prevent
disclosure by a party of material protected by the privilege.n7

[2] ''Holder'' of Privilege

The ''holder'' of the attorney-client privilege is one of the following persons:n8

1. The client when he or she has no guardian or conservator;

2. A guardian or conservator of the client if the client has one;

3. The personal representative of a deceased client;n9 or

4. The successor, assign, trustee in dissolution, or any similar representative of a firm, association,
organization, partnership, business trust, corporation, or public entity that is no longer in existence.

The attorney-client relationship can exist between a law corporationn10 and the persons to whom it renders professional
services, as well as between those persons and the attorneys employed by the law corporation providing the
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services.n11 The term ''persons'' as used in Cal. Evid. Code § 954(c) includes partnerships, corporations, associations,
and other groups and entities.n12

[3] When Attorney Must Claim Privilege

When an attorney who received or made a privileged communication is authorized to claim the privilege under Cal.
Evid. Code § 954(c),n13 that attorney must claim the privilege if he or she is present when the communication is sought
to be disclosed.n14

An attorney's failure to make a timely claim of privilege may result in a waiver of the privilege under Cal. Evid. Code §
912.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See Cal. Evid. Code § 912, discussed in Ch. 21 generally and in Pt. D (§§ 27.30-27.39).

(n2)Footnote 2. See, e.g., Cal. Evid. Code § 956 et seq. (exceptions to privilege), discussed in Pt. E (§§
27.40-27.46).

(n3)Footnote 3. For discussion of basic rule of privilege, see § 27.10.

(n4)Footnote 4. Cal. Evid. Code § 954.

(n5)Footnote 5. For a definition of ''holder'' under Cal. Evid. Code § 953, see 27.20[2].

(n6)Footnote 6. For discussion of when the attorney must claim the privilege, see [3], below.

(n7)Footnote 7. Mylan Lab., Inc. v. Soon-Shiong (1999) 76 Cal. App. 4th 71, 73-74, 90 Cal. Rptr. 2d 111 (holding
that non-party client, as holder of privilege, could properly make motion to assert attorney-client privilege to prevent
disclosure by a party of privileged material; on the other hand, such client need not and could not properly intervene in
the action solely to obtain ''standing'' to assert the privilege); see, e.g., Cal. Civ. Proc. Code § 2017.020 (motion for
protective order to limit discovery generally may be made either by party or ''other affected person'').

(n8)Footnote 8. Cal. Evid. Code § 953.

(n9)Footnote 9. See, e.g., People v. Pena (1984) 151 Cal. App. 3d 462, 481, 198 Cal. Rptr. 819 (claim of
privilege by decedent's representative in murder prosecution of the deceased's killer). For a discussion of the termination
of the privilege subsequent to the death of a client, see § 27.14[3].

(n10)Footnote 10. See Cal. Bus. & Prof. Code § 6160 et seq.

(n11)Footnote 11. Cal. Evid. Code § 954(c).

(n12)Footnote 12. Cal. Evid. Code § 954(c).

(n13)Footnote 13. See discussion in 27.20[2].
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(n14)Footnote 14. Cal. Evid. Code § 955.

(n15)Footnote 15. Kerns Constr. Co. v. Superior Court (1968) 266 Cal. App. 2d 405, 414, 72 Cal. Rptr. 74 . For
further discussion of waiver by failure to make a timely claim, see § 27.30[5].
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§ 27.21 Determining Claim of Privilege

[1] Initial Burden on Claimant of Privilege

[a] General Rule

Generally, the party claiming the attorney-client privilege carries the burden of showing that the evidence in question is
within the privilege.n1 The party asserting the privilege must show the existence of the attorney-client relationship for
the communication in question.n2 The intent and conduct of the parties is the critical factor in the formation of the
attorney-client relationship; payment of attorney fees is not determinative, but is only one indicia.n3 Once that showing
is made, the party is assisted by the presumption of confidentiality of Cal. Evid. Code § 917(a).n4

[b] Nonparty Client

The burden on a client claiming the privilege does not extend to clients who are not parties to the action in which the
communication is sought to be disclosed. Thus, in a case in which the communication sought was between the attorney
of the parties to the action and other clients who were not parties, the failure of those nonparty clients to appear at a
hearing on a motion to produce did not constitute a waiver of their privilege.n5

[2] Burden on Opponent of Claim of Privilege

Evidence Code Section 917(a) provides that whenever a privilege is claimed on the ground that the communication was
made in confidence in the course of the attorney-client relationship, the communication is presumed to have been made
in confidence and the opponent of the claim of privilege has the burden of proof to establish that the communication
was not confidential.n6 Thus, once the attorney-client privilege has been shown, the burden shifts to the party seeking
disclosure to show that the communication was not made in confidence.n7 Additionally, if the party opposing the claim
of privilege claims an exception to the privilege applies, he or she has the burden of presenting facts to establish the
existence of the exception.n8

[3] Ruling on Claim

When a claim of privilege is made, the trial court must make factual determinations regarding the existence of the
attorney-client relationship at the time of the communication and the confidential intent of the client.n9 One court of
appeal has held that the trial judge must accord a full hearing, with oral argument, before ordering the revelation of
client confidences and, in effect, compelling attorney testimony against a client.n10 In a case concerning a corporate or
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other defendant that cannot speak for itself, the trial court must also determine whether the communication emanated
from the client.n11 A presiding officer determines the claim of privilege in the same manner as a court determines the
admissibility of proffered evidence based on the existence of preliminary facts pursuant to Cal. Evid. Code § 400 et
seq.n12

Generally, a court may not require disclosure of matter claimed to be privileged in order to rule on the privilege, subject
to certain exceptions.n13 However, in some cases in which the privilege has been claimed for a number of documents,
only some of which are privileged, the trial court may inspect the documents in chambers to determine which ones are
privileged.n14

Additionally, when records or other items in the possession of an attorney have been seized pursuant to a search
warrant,n15 and when there is no other feasible means to rule on the validity of a claim of attorney-client privilege, the
court must order disclosure of the materials for an in-camera inspection and ruling on the applicability of the
privilege.n16 For example, when items were seized from an attorney's office pursuant to a search warrant in connection
with an investigation of insurance fraud, the court of appeal found that the trial court had erred in failing to conduct an
in camera inspection to determine which of the seized items were protected by the privilege, and which, if any, fell
within the crime-fraud exception to that privilege. Failing to rule on the privilege before permitting examination of the
items by the opposing party was contrary to the presumption of confidentiality provided by Cal. Evid. Code § 917.n17
When the documents to be examined are voluminous, requiring an examination that is both burdensome and
time-consuming, the inspection must still occur. Indeed, it is under such circumstances that there is an increased
likelihood that privileged documents were gathered along with the legally seized property, making the need for careful,
individualized review of each item very important.n18 Disclosure to the court under these circumstances does not
terminate the privilege.n19

A presiding officer must exclude information that is subject to a claim of privilege if the person from whom the
information is sought is not a person authorized to claim the privilege, and there is no party to the proceeding who is
authorized to claim the privilege. However, the information may not be excluded if the presiding officer is otherwise
instructed by a person authorized to permit disclosure, or the proponent of the evidence establishes that there is no
person in existence authorized to claim the privilege.n20

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. D.I. Chadbourne, Inc. v. Superior Court (1964) 60 Cal. 2d 723, 729, 36 Cal. Rptr. 468, 388 P.2d 700
; Schaff v. Superior Court (1983) 146 Cal. App. 3d 921, 924, 194 Cal. Rptr. 546 .

(n2)Footnote 2. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 448, 191 Cal. Rptr.
871 .

(n3)Footnote 3. Hecht v. Superior Court (1987) 192 Cal. App. 3d 560, 565, 237 Cal. Rptr. 528 .

(n4)Footnote 4. See 27.21[2].

(n5)Footnote 5. Glade v. Superior Court (1978) 76 Cal. App. 3d 738, 744, 143 Cal. Rptr. 119 . For discussion of
waiver by failure to assert the privilege in a timely manner, see § 27.30[5].
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(n6)Footnote 6. See also discussion in § 27.13[2][b] and Ch. 21.

(n7)Footnote 7. Romo v. Southern Pac. Transportation Co. (1977) 71 Cal. App. 3d 909, 922, 139 Cal. Rptr. 787 .

(n8)Footnote 8. See Cooke v. Superior Court (1978) 83 Cal. App. 3d 582, 589, 147 Cal. Rptr. 915 .

(n9)Footnote 9. Subject to the presumption of confidentiality of Cal. Evid. Code § 917, discussed in 27.21[2].

(n10)Footnote 10. Titmas v. Superior Court (2001) 87 Cal. App. 4th 738, 740, 104 Cal. Rptr. 2d 803 (shareholder
derivative action).

(n11)Footnote 11. See Cal. Evid. Code §§ 917, 952; People ex rel. Dept. of Public Works v. Glen Arms Estate,
Inc. (1964) 230 Cal. App. 2d 841, 855, 860-861, 41 Cal. Rptr. 303 . See also discussion in §§ 27.13[2], 27.14[1].

(n12)Footnote 12. See Cal. Evid. Code § 914(a), discussed in Ch. 21.

(n13)Footnote 13. Cal. Evid. Code § 915(a), discussed in Ch. 21.

(n14)Footnote 14. Aetna Casualty & Surety Co. v. Superior Court (1984) 153 Cal. App. 3d 467, 476, 200 Cal.
Rptr. 471 (court should have determined which documents related to hiring attorney as legal advisor rather than as
investigator); see, e.g., 2,022 Ranch, L.L.C. v. Superior Court (2003) 113 Cal. App. 4th 1377, 1397, 7 Cal. Rptr. 3d
197 (trial court erred in failing to review each deposition question and withheld document to determine which
constituted defendant's factual investigation of plaintiff's insurance claim and which constituted privileged
attorney-client communications or protected work product); Montebello Rose Co. v. Agricultural Labor Relations Bd.
(1981) 119 Cal. App. 3d 1, 31-33, 173 Cal. Rptr. 856 (administrative law judge inspected documents to determine
which related to attorney as legal advisor rather than as labor negotiator).

(n15)Footnote 15. See Cal. Penal Code § 1524.

(n16)Footnote 16. See Cal. Evid. Code § 915; see also People v. Superior Court (Bauman & Rose) (1995) 37 Cal.
App. 4th 1757, 1769, 1771, 44 Cal. Rptr. 2d 734 (trial court had authority to hold in-camera hearing to determine
validity of assertion of attorney-client privilege by attorney suspected of criminal activity).

(n17)Footnote 17. Geilim v. Superior Court (1991) 234 Cal. App. 3d 166, 173-176, 285 Cal. Rptr. 602 ; see, e.g.,
State Compensation Insurance Fund v. Superior Court (2001) 91 Cal. App. 4th 1080, 1092, 111 Cal. Rptr. 2d 284 ,
modified, 2001 Cal. App. LEXIS 743 (trial court erroneously denied State Fund's motion to examine legal files and
other documents seized in its search of State Fund's in-house lawyers' offices and to hear its assertions of privilege in
camera to determine if any documents were protected by attorney-client privilege or work product doctrine).

(n18)Footnote 18. Geilim v. Superior Court (1991) 234 Cal. App. 3d 166, 176-177, 285 Cal. Rptr. 602 .

(n19)Footnote 19. Geilim v. Superior Court (1991) 234 Cal. App. 3d 166, 176, 285 Cal. Rptr. 602 .

(n20)Footnote 20. See Cal. Evid. Code § 916, discussed in Ch. 21.
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§ 27.22 Strict Construction of Privilege

The courts are not in agreement concerning whether the attorney-client privilege should be strictly or liberally
construed. The majority view appears to be that the privilege must be narrowly construed, while discovery statutes are
liberally construed, because the privilege tends to suppress relevant facts.n1 Some courts, however, have held that the
basic policy underlying the attorney-client privilege supports a liberal construction in favor of the exercise of the
privilege.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 396-397, 15 Cal. Rptr. 90, 364 P.2d
266 ; Sullivan v. Superior Court (1972) 29 Cal. App. 3d 64, 72, 105 Cal. Rptr. 241 . See Cal. Evid. Code § 917
(communication presumed confidential).

(n2)Footnote 2. See Benge v. Superior Court (1982) 131 Cal. App. 3d 336, 344, 182 Cal. Rptr. 275 ; Lohman v.
Superior Court (1978) 81 Cal. App. 3d 90, 94, 146 Cal. Rptr. 171 .
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Reserved
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§ 27.30 Waiver Under Evidence Code Section 912

[1] Waiver by Disclosure

Except as otherwise provided by Cal. Evid. Code § 912, the right of any person to claim the attorney-client privilege
provided by Cal. Evid. Code § 952 is waived with respect to any communication protected by the privilege if any holder
of the privilege, without coercion, has disclosed a significant part of the communication or has consented to the
disclosure made by anyone.n1 Consent to disclosure is manifested by any statement or other conduct of the holder of
the privilege indicating consent to the disclosure.n2 Consent to disclosure may, for example, be made in advance by
contract.n3

For example, a personal injury plaintiff waived the attorney-client privilege with respect to a videotape of a
conversation between her and her attorney made while she was in the hospital when, in a verified response to the
defendant's discovery request, the plaintiff informed the defendant of the existence of the videotape and indicated that
the defendant was welcome to a copy of it. The plaintiff's verified response to the request, made while she was
represented by three attorneys, constituted an express consent to disclosure within the meaning of Cal. Evid. Code §
912. The plaintiff had the legal standing and the opportunity to claim the attorney-client privilege in accordance with
former Code of Civil Procedure Section 2031(f), (now see Cal. Civ. Proc. Code §§ 2031.240 and 2031.250) and her
failure to do so in the response also constituted consent to disclosure.n4

The scope of a statutory waiver is narrowly defined and the information sought to be disclosed must fit strictly within
the confines of the waiver.n5

For general discussion of waiver by disclosure under Cal. Evid. Code § 912, see Chapter 21. For discussion of
manifesting consent to disclosure by a failure to claim the privilege in any proceeding in which the holder has the legal
standing and opportunity to claim the privilege, see § 27.30[5]. For discussion of the exceptions to waiver by disclosure
as provided by Cal. Evid. Code § 912, see § 27.31.

[2] Actual Disclosure Required

For the attorney-client privilege to be waived, there must be an actual disclosure; an intent to disclose is not in itself
sufficient to operate as a waiver of the privilege. For example, the issuance of a subpoena duces tecum by a plaintiff to
his or her former attorney does not constitute a waiver when the requested documents have not in fact been produced
and there has been no actual disclosure or consent to disclosure.n6 Similarly, statements made by a client to an attorney
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for the purpose of preparing answers to interrogatories do not constitute a waiver. The fact that those statements are
intended to be communicated to others does not constitute a waiver because such a construction would effectively
eliminate the privilege whenever a client seeks to litigate a case.n7

Disclosure by someone other than the holder of the privilege may, however, constitute a waiver if the holder's intent to
consent to that disclosure is inferred from the facts of the case. For example, a trial court may infer the holder's consent
to disclosure when substantial evidence indicates that the holder's attorney disclosed facts relating to an event to the
police in an attempt to prevent the holder from being charged with criminal liability.n8

[3] Disclosure of Significant Part of Communication

In determining whether or not the attorney-client privilege has been waived concerning a communication protected by
the privilege, the court must determine if any holder of the privilege has disclosed a significant part of the
communication.n9 A waiver under Cal. Evid. Code § 912 relates to the particular communication that has been revealed
and not to all communications concerning the subject matter of the lawsuit.n10

The inadvertent disclosure of a few documents out of a large number of documents requested does not constitute a
disclosure of a significant part of the communications so that all of the other items have to be disclosed.n11 Similarly,
the voluntary disclosure of some documents does not waive the privilege for all of the documents sought if the material
disclosed does not constitute a significant part of the communication sought to be discovered.n12

The client's waiver of the attorney-client privilege as to one aspect of the protected attorney-client relationship does not
necessarily waive the privilege as to other aspects of the relationship. For example, disclosure of a client's psychological
report, which was protected by the attorney-client privilege, pursuant to court order did not constitute a waiver of that
privilege with respect to a deleted section of the report containing the client's remarks to the psychologist concerning the
offenses with which he had been charged.n13

Preliminary and foundational answers to interrogatories, such as acknowledging that conversations took place and that
reports exist, that do not disclose names, dates, or the contents of the communications are also not wide enough in scope
nor deep enough in substance to constitute a significant part of the communications.n14 Verification of the allegations
in a pleading by the holder of the privilege does not constitute a waiver when the allegations were vague and
conclusional and lacked factual depth.n15

In contrast, the disclosure of both the existence and some detail about the contents of a confidential communication may
constitute a waiver.n16

Mere disclosure of the fact that a communication between client and attorney has occurred does not amount to a
disclosure of the specific content of that communication, and as such does not necessarily constitute a waiver of the
privilege. Thus, a client's mere acknowledgment of the fact that she had discussed the health hazards of a chemical
manufactured and marketed by defendants did not disclose any substance or content of those discussions, and so did not
constitute a waiver of her privilege with respect to those discussions under Cal. Evid. Code § 912.n17

Even disclosure of the fact and the conclusion of an attorney consultation does not constitute a waiver of the
attorney-client privilege, unless, under the circumstances, the disclosure constituted a significant part of the
communication. Thus, in Public Utilities Commission proceedings in which a gas company sought rate relief to recover
costs incurred in buying out a supply contract it did not wish to perform, there was no waiver of the privilege by the
company's disclosure that its counsel had advised that the contract could not be unilaterally terminated without
subjecting the company to liability. The disclosure did not reveal the specific content of the company's communications
with its counsel; rather, the disclosure showed no more than the fact that it had consulted counsel and drawn its own
conclusions from these consultations.n18
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[4] Nature of Disclosure

The nature of a prior disclosure of a privileged communication may be determinative of whether or not the privilege has
been waived. For example, a party's testimony concerning facts alleged to have been the subject of discussions with
counsel is not equivalent to testifying to the actual content of the confidential communications.n19

Similarly, in a murder prosecution the privilege protected a discussion between the defendant's accomplice and his
counsel concerning a plea bargain and the admissibility of statements which had been illegally obtained from the
accomplice. Although the accomplice had responded to a question by the prosecutor by repeating something his counsel
had told him, that was not a general waiver of the attorney client privilege because he had not been advised of his right
to assert it. However, no privilege applied to conversations accomplice and counsel had in the prosecutor's presence,
and the defendant was able to discover the contents of those conversations.n20

However, the attorney-client privilege is inapplicable when the defendant speaks in a way that enables to third persons
to overhear his comment and see his gesture, even if defendant's attorney is seated right next to him and defendant
intended that the communication be confidential.n20.1

Moreover, the nontestimonial disclosure of facts to a third person does not constitute a waiver for a subsequent
conversation with counsel relating to the same facts, absent a disclosure to the third party that the facts have been
communicated to an attorney.n21 In Lohman v. Superior Court, n22 the plaintiff testified regarding communications
with her prior attorneys. The opposing party attempted to gain disclosure of communications with her subsequent
attorney about the same subject matter. The court of appeal held that permitting the first attorneys to be deposed did not
waive the attorney-client privilege concerning the later attorney. The privilege protects communications to a particular
attorney because it is the attorney-client relationship that is protected by the privilege, not the content of the
communication.n23

[5] Failure to Claim Privilege

The attorney-client privilege is waived when any holder of the privilege has consented to a disclosure made by anyone.
Consent to disclosure is manifested by any statement or conduct of the holder indicating consent. That conduct includes
a failure to claim the privilege in any proceeding in which the holder has the legal standing and opportunity to claim
it.n24

The privilege is most easily lost by a failure to make a timely objection to testimony that is protected by the privilege.
For example, in a case involving the use of a confidential communication to refresh a witness' memory, the privilege
was lost when the attorney failed to object at the time that the questions requiring the use of the report were
propounded.n25 If the witness is the client, the mere fact that a report to his or her attorney is used to refresh his or her
memory does not necessarily waive the privilege. Nevertheless, the failure to claim the privilege at the first opportunity
will result in a waiver.n26

The privilege may also be lost by the failure to object in a timely fashion to a request during discovery for a privileged
communication. For example, the husband in a dissolution proceeding sought to inspect the wife's will and other
documents related to the disposition of her estate that were executed during their marriage. The wife failed to assert the
privilege by means of an objection to discovery within the prescribed time limits, but later attempted to assert the
privilege in opposition to a motion to compel discovery, when it was too late.n27

If a party fails by a minimal amount of time to respond to a court order to provide a factual basis for a disputed claim of
the attorney-client privilege, it may not constitute a waiver of the privilege.n28

[6] No Waiver Under Evidence Code § 912 in Absence of Disclosure
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Cal. Evid. Code § 912 specifies the exclusive means by which the attorney-client privilege may be waived.n29 If a
party neither makes nor consents to a disclosure, and does not fail to claim the privilege, there is no waiver of the
privilege.n30 Thus, if a party fails to comply in a timely manner with a discovery order requiring a factual showing of
the basis of its claim that certain documents were protected from discovery by the attorney-client privilege or work
product protection, the court may not find a waiver and order production of the disputed documents.n31 Similarly, if a
party timely asserts the privilege, but fails to comply with a technical requirement in a discovery procedure, no waiver
will be found.n32

For example, in Blue Ridge Ins. Co. v. Superior Court, n33 the court of appeal found that the attorney-client privilege
had not been waived when the defendant asserted the privilege in a timely but unverified response to a request for
production of documents. The trial court had erred in requiring production of the documents as a means of sanctioning
the defendant for its failure to comply with the technical requirements of a discovery statute. If there is a timely
assertion of the privilege, putting the other side on notice, a forced waiver for some technical shortfall is at odds with
Cal. Evid. Code § 912, and is an excessive sanction not reasonably calculated to achieve the purpose of effecting
compliance with discovery.n34 The court specified that its holding was limited to the attorney-client privilege.n35

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See, e.g., City of Los Angeles v. Superior Court (1985) 170 Cal. App. 3d 744, 754, 216 Cal. Rptr. 311
(attorney-client privilege waived by client's interview with reporter).

(n2)Footnote 2. Cal. Evid. Code § 912(a).

(n3)Footnote 3. Maas v. Municipal Court (1985) 175 Cal. App. 3d 601, 606-607, 221 Cal. Rptr. 245 .

(n4)Footnote 4. Hiott v. Superior Court (1993) 16 Cal. App. 4th 712, 719-720, 20 Cal. Rptr. 2d 157 .

(n5)Footnote 5. Transamerica Title Ins. Co. v. Superior Court (1987) 188 Cal. App. 3d 1047, 1052, 233 Cal.
Rptr. 825 .

(n6)Footnote 6. Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 95, 146 Cal. Rptr. 171 . See also
Comment, Attorney-Client Privilege: The Necessity of Intent to Waive the Privilege in Inadvertent Disclosure Cases,
18 Pac. L.J. 59 (1986).

(n7)Footnote 7. De Los Santos v. Superior Court (1980) 27 Cal. 3d 677, 682-683, 166 Cal. Rptr. 172, 613 P.2d
233 .

(n8)Footnote 8. See Klang v. Shell Oil Co. (1971) 17 Cal. App. 3d 933, 938, 95 Cal. Rptr. 265 .

(n9)Footnote 9. See Cal. Evid. Code § 912(a); see also Transamerica Title Ins. Co. v. Superior Court (1987) 188
Cal. App. 3d 1047, 1052, 233 Cal. Rptr. 825 .

(n10)Footnote 10. Owens v. Palos Verdes Monaco (1983) 142 Cal. App. 3d 855, 870-871, 191 Cal. Rptr. 381 .

(n11)Footnote 11. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 444-445, 191 Cal.
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Rptr. 871 (disclosed two out of 1100 documents requested).

(n12)Footnote 12. Owens v. Palos Verdes Monaco (1983) 142 Cal. App. 3d 855, 870-871, 191 Cal. Rptr. 381
(appellate court did not discuss trial court's application of significant-part test to each separate communication).

(n13)Footnote 13. Rodriguez v. Superior Court (1993) 14 Cal. App. 4th 1260, 1270, 18 Cal. Rptr. 2d 120 .

(n14)Footnote 14. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 444-445, 191 Cal.
Rptr. 871 .

(n15)Footnote 15. Alpha Beta Co. v. Superior Court (1984) 157 Cal. App. 3d 818, 831, 203 Cal. Rptr. 752 .

(n16)Footnote 16. Julrik Productions, Inc. v. Chester (1974) 38 Cal. App. 3d 807, 811, 113 Cal. Rptr. 527 .

(n17)Footnote 17. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 601-603, 208 Cal. Rptr. 886, 691 P.2d 642 .

(n18)Footnote 18. Southern Cal. Gas Co. v. Public Utilities Com. (1990) 50 Cal. 3d 31, 46-49, 265 Cal. Rptr.
801, 784 P.2d 1373 ; see also Transamerica Title Ins. Co. v. Superior Court (1987) 188 Cal. App. 3d 1047, 1053, 233
Cal. Rptr. 825 (in bad-faith action defendant insurance company did not waive privilege in answering interrogatory
concerning whether it relied on advice of counsel in handling plaintiff's claim by disclosing that it had consulted counsel
and attaching counsel's advice letter recommending declaratory relief action).

(n19)Footnote 19. Littlefield v. Superior Court (1982) 136 Cal. App. 3d 477, 483-484, 186 Cal. Rptr. 368 .

(n20)Footnote 20. People v. Johnson (1989) 47 Cal. 3d 1194, 1228, 255 Cal. Rptr. 569, 767 P.2d 1047 .

(n21)Footnote 20.1. People v. Urbano (2005) 128 Cal. App. 4th 396, 403, 26 Cal. Rptr. 3d 871 .

(n22)Footnote 21. Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 96-97, 146 Cal. Rptr. 171 .

(n23)Footnote 22. Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 146 Cal. Rptr. 171 .

(n24)Footnote 23. Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 96-97, 146 Cal. Rptr. 171 .

(n25)Footnote 24. Cal. Evid. Code § 912(a).

(n26)Footnote 25. Kerns Constr. Co. v. Superior Court (1968) 266 Cal. App. 2d 405, 413-414, 72 Cal. Rptr. 74 .
See also discussion in § 27.03[3].

(n27)Footnote 26. Mize v. Atchison, T. & S.F. Ry. Co. (1975) 46 Cal. App. 3d 436, 449, 120 Cal. Rptr. 787 .

(n28)Footnote 27. Schaff v. Superior Court (1983) 146 Cal. App. 3d 921, 923, 194 Cal. Rptr. 546 .

(n29)Footnote 28. Motown Record Corp. v. Superior Court (1984) 155 Cal. App. 3d 482, 492, 202 Cal. Rptr. 227
.

(n30)Footnote 29. Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d 339, 345-347, 248 Cal. Rptr.
346 ; Motown Record Corp. v. Superior Court (1984) 155 Cal. App. 3d 482, 492, 202 Cal. Rptr. 227 .

(n31)Footnote 30. Motown Record Corp. v. Superior Court (1984) 155 Cal. App. 3d 482, 492, 202 Cal. Rptr. 227
.

(n32)Footnote 31. Motown Record Corp. v. Superior Court (1984) 155 Cal. App. 3d 482, 492, 202 Cal. Rptr. 227
.
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(n33)Footnote 32. See Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d 339, 347, 248 Cal. Rptr.
346 .

(n34)Footnote 33. Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d 339, 248 Cal. Rptr. 346 .

(n35)Footnote 34. Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d 339, 347, 248 Cal. Rptr. 346 .

(n36)Footnote 35. Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d 339, 347 fn.8, 248 Cal. Rptr.
346 .
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§ 27.31 Exceptions to Waiver by Disclosure

[1] Joint Holders of Privilege

When two or more persons are joint holders of the attorney-client privilege under Cal. Evid. Code § 954, a waiver by
one joint holder of the right to claim the privilege does not affect the right of another joint holder to claim the
privilege.n1

American Mut. Liab. Ins. Co. v. Superior Court n2 was a medical malpractice action in which the insured and the
insurer were joint clients of the insurer's attorney. The court opined that the insured's waiver of the attorney-client
privilege concerning any files held by the insurer's attorney did not waive the privilege for the insurer concerning
communication received in confidence between the attorney and the client insurer.n3

[2] Privileged Disclosure

A disclosure that is itself privileged is not a waiver of the attorney-client privilege.n4

[3] Disclosure Reasonably Necessary to Accomplish Purpose of Consultation

A disclosure in confidence of a communication that is protected by the attorney-client privilege is not a waiver of the
privilege when the disclosure is reasonably necessary for the accomplishment of the purpose for which the attorney was
consulted.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 912(b).

(n2)Footnote 2. American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d 579, 113 Cal. Rptr. 561 .
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(n3)Footnote 3. See American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d 579, 592, 595, 113
Cal. Rptr. 561 . For further discussion, see Ch. 21.

(n4)Footnote 4. See Cal. Evid. Code § 912(c), discussed in Ch. 21.

(n5)Footnote 5. See Cal. Evid. Code § 912(d), discussed in Ch. 21.
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§ 27.32 Waiver by Placing Content of Privileged Communications in Issue

When a client claiming the attorney-client privilege puts the state of mind of his or her attorney in issue, and the
attorney's state of mind is critical to the proof of the client's case, the privilege may be waived.n1 However, a privileged
communication does not become discoverable simply because it is related to issues raised in the litigation.n2 A waiver
occurs only when the client has placed in issue the decisions, conclusions, and mental state of the attorney who will be
called as a witness to prove such matters.n3 Thus, there is no implied waiver of the privilege unless the client has put
otherwise privileged communication directly at issue and disclosure is essential for a fair adjudication of the action.n4

Merritt v. Superior Court,n5 the only case thus far to find such an implied waiver, involved a lawsuit against an
insurance company for bad faith refusal to settle within policy limits. The Merritt action was brought by the injured
plaintiff as assignee of the insured's cause of action, and it alleged that counsel for the insurer had so confused plaintiff's
counsel as to disable plaintiff from settling the case within policy limits. The insurer sought discovery of certain
communications by plaintiff's attorney during preparation of the underlying lawsuit. The court of appeal upheld
disclosure on the ground that plaintiff had placed in issue the decisions, conclusions, and mental state of his attorney by
alleging that the attorney's confusion led to the failure to settle. Since plaintiff was necessarily forced to prove his case
by reference to the mental state of his counsel, the defendant was entitled to inquire into communications relating to that
state.n6

This implied waiver of the attorney-client privilege differs from the statutorily-prescribed waivers of physician-patient
and psychotherapist-patient privileges based on placing the patient's condition in issue.n7 Unlike those waivers, it is not
merely the initiation of the lawsuit, but rather the manner of its prosecution which constitutes the waiver, in that the
party is forced to prove or defend the case by relying on evidence given by his or her counsel to prove matter that
counsel could only have learned in the course of employment.n8

Merritt has been strictly construed, and is limited in its application to the one situation in which a client has placed in
issue the decisions, conclusions, and mental state of the attorney who will be called as a witness to prove such
matters.n9

In the case of Southern Cal. Gas Co. v. Public Utilities Com.,n10 the State Supreme Court reiterated this limitation of
Merritt. Southern Cal. Gas Co. involved an application by a gas company to the Public Utilities Commission to recover
costs incurred as a result of buying out a supply contract it no longer wished to perform on, the main issue of which was
the reasonableness of the company's action. The company disclosed that its attorney had advised it that the contract
could not be unilaterally terminated without subjecting the company to liability. The Commission determined that this
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disclosure put the advice of counsel at issue and ordered production of documents prepared by the attorney. The Court
disagreed, observing that the gas company had expressly stated that it did not intend to rely on its attorney's advice or
state of mind to demonstrate that it acted reasonably when it bought out the contract. Because the attorney's advice or
state of mind was not in issue, the privilege had not been waived.n11 Further, a determination of whether or not the
contract was enforceable was an objective one that did not depend on a particular attorney's analysis. Thus the Court
concluded that the information sought, although relevant, was not vital to a fair adjudication in the proceedings.n12

The criteria set forth in Southern Cal. Gas Co. were applied in Wellpoint Health Networks, Inc. v. Superior Court,n13
an employment discrimination action alleging a hostile work environment. The Wellpoint plaintiff sought to discover
documents resulting from an investigation of the workplace conducted by an attorney retained by the defendant. Noting
that the attorney-client privilege and work product doctrine apply to prevent mandatory disclosure of such documents,
the court said that the party opposing the privilege has the burden of showing that there has been a waiver.n14 Such a
waiver may be shown when the employer, hoping to prevail by showing that it investigated an employee's complaint
and took action appropriate to the findings of that investigation, places the adequacy of that investigation directly at
issue. When the adequacy of such an investigation is directly at issue, the attorney-client privilege and attorney work
product protection regarding that investigation are waived.n15 Another court, distinguishing Wellpoint, held that waiver
in such a case does not occur when the client conducts the investigation using non-attorney personnel, produces
documents disclosing the substance of the investigation, and seeks to protect only certain communications between
those personnel and the client's attorney.n16

The ruling in Merritt did not support discovery in Mitchell v. Superior Court,n17 an action based on alleged chemical
contamination of plaintiffs' water, in which one plaintiff sued for intentional infliction of emotional distress allegedly
suffered after she became aware of the health dangers associated with the chemical. The defendants sought discovery of
information or documents that plaintiff received from her attorney about one of the chemicals. The Supreme Court did
not permit discovery, concluding that there is no waiver of the privilege when the substance of the protected
communication is not itself tendered in issue, but instead simply represents one of several forms of indirect evidence in
the matter. The Court observed that although plaintiff's knowledge about the health hazards of the chemical was
relevant and discoverable, the content of what she was told by her attorney had not been put in issue and remained
protected.n18

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 604, 208 Cal. Rptr. 886, 691 P.2d 642 ;
Merritt v. Superior Court (1970) 9 Cal. App. 3d 721, 730, 88 Cal. Rptr. 337 .

(n2)Footnote 2. Transamerica Title Ins. Co. v. Superior Court (1987) 188 Cal. App. 3d 1047, 1052-1053, 233
Cal. Rptr. 825 ; see Kroll & Tract v. Paris & Paris (1999) 72 Cal. App. 4th 1537, 1544, 86 Cal. Rptr. 2d 78
(prohibiting insurance defense attorney sued for malpractice by former client from cross-complaining for indemnity
against client's successor (Cumis) attorney when client subsequently sued only the insurance defense attorney, and, in so
holding, rejecting cross-complainant's argument that commencement of malpractice action as to one attorney operates
as waiver of attorney-client privilege as to both attorneys regarding communications relevant to joint representation);
see also Solin v. O'Melveny & Myers, LLP (2001) 89 Cal. App. 4th 451, 466-467, 107 Cal. Rptr. 2d 456 (when Law
Firm I sued Law Firm II for malpractice based on attorney-client relationship between Law Firm I and Law Firm II, suit
was dismissed because Law Firm II could not defend suit without divulging confidences of lawyers' joint client, who

Page 381
1-27 California Deposition and Discovery Practice § 27.32



had not waived attorney-client privilege).

(n3)Footnote 3. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 605, 208 Cal. Rptr. 886, 691 P.2d 642 .

(n4)Footnote 4. Wellpoint Health Networks, Inc. v. Superior Court (1997) 59 Cal. App. 4th 110, 128, 68 Cal.
Rptr. 2d 844 (waiver is established by showing that the client ''put the otherwise privileged communication directly at
issue and that disclosure is essential for a fair adjudication of the action''); see Venture Law Group v. Superior Court
(2004) 118 Cal. App. 4th 96, 12 Cal. Rptr. 3d 656 (in writ proceeding challenging trial court's discovery order
compelling attorney to answer deposition questions about legal advice given to law firm's corporate client regarding
merger, individual defendants (collectively, majority shareholders of merged corporation) could not impliedly waive
attorney-client privilege by asserting advice of counsel defense, because they were not holders of merged corporation's
privilege).

(n5)Footnote 5. Merritt v. Superior Court (1970) 9 Cal. App. 3d 721, 88 Cal. Rptr. 337 .

(n6)Footnote 6. Merritt v. Superior Court (1970) 9 Cal. App. 3d 721, 730, 88 Cal. Rptr. 337 .

(n7)Footnote 7. See Cal. Evid. Code §§ 996 (waiver of physician-patient privilege by placing patient's condition in
issue, discussed in Ch. 24), 1016 (waiver of psychotherapist-patient privilege by placing patient's condition in issue,
discussed in Ch. 25).

(n8)Footnote 8. Merritt v. Superior Court (1970) 9 Cal. App. 3d 721, 730, 88 Cal. Rptr. 337 . See also Aetna
Casualty & Surety Co. v. Superior Court (1984) 153 Cal. App. 3d 467, 476-477, 200 Cal. Rptr. 471 (although insurer's
state of mind may be at issue in insurance bad-faith action, when insurer relies on facts to show reasonableness of its
conduct, instead of claiming reliance on advice of counsel, no waiver of attorney-client privilege occurs).

(n9)Footnote 9. See, e.g., Estate of Kime (1983) 144 Cal. App. 3d 246, 259, 193 Cal. Rptr. 718 ; Schlumberger
Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 393, 171 Cal. Rptr. 413 ; Miller v. Superior Court (1980) 111
Cal. App. 3d 390, 394, 168 Cal. Rptr. 589 ; Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 98, 146 Cal. Rptr.
171 .

(n10)Footnote 10. Southern Cal. Gas Co. v. Public Utilities Com. (1990) 50 Cal. 3d 31, 265 Cal. Rptr. 801, 784
P.2d 1373 .

(n11)Footnote 11. Southern Cal. Gas Co. v. Public Utilities Com. (1990) 50 Cal. 3d 31, 42, 265 Cal. Rptr. 801,
784 P.2d 1373 .

(n12)Footnote 12. Southern Cal. Gas Co. v. Public Utilities Com. (1990) 50 Cal. 3d 31, 43-45, 265 Cal. Rptr.
801, 784 P.2d 1373 .

(n13)Footnote 13. Wellpoint Health Networks, Inc. v. Superior Court (1997) 59 Cal. App. 4th 110, 68 Cal. Rptr.
2d 844 .

(n14)Footnote 14. Wellpoint Health Networks, Inc. v. Superior Court (1997) 59 Cal. App. 4th 110, 123-124, 68
Cal. Rptr. 2d 844 .

(n15)Footnote 15. Wellpoint Health Networks, Inc. v. Superior Court (1997) 59 Cal. App. 4th 110, 125-129, 68
Cal. Rptr. 2d 844 (whether there had been waiver could not be determined after demurrer to second amended complaint
was sustained; there was no complaint on file showing whether hostile work environment theory was at issue or
indication of defense stategy).

(n16)Footnote 16. Kaiser Foundation Hospitals v. Superior Court (1998) 66 Cal. App. 4th 1217, 1219-1220,
1228-1229 (action for sexual discrimination and harassment at workplace).
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(n17)Footnote 17. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 208 Cal. Rptr. 886, 691 P.2d 642 .

(n18)Footnote 18. Mitchell v. Superior Court (1984) 37 Cal. 3d 591, 606-608, 208 Cal. Rptr. 886, 691 P.2d 642 .
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§ 27.33 No Waiver if Disclosure Erroneously Required

If disclosure of material claimed to be privileged is erroneously required to be made, neither the failure to refuse to
disclose nor the failure to seek review of the order of the presiding officer requiring the disclosure indicates consent to
the disclosure or constitutes a waiver.n1 For example, a legal malpractice plaintiff was ordered to produce documents
relating to a specific time period that it claimed were protected by the attorney-client privilege. The plaintiff did not
appeal that order, but challenged a later order requiring production of similar documents for a later time period. The
appellate court held that the first court-ordered production could not be considered a waiver of what were entirely
different documents. Because the prior production was under the coercion of a court order, it was not a waiver under
Cal. Evid. Code § 919(b).n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See Cal. Evid. Code § 919(b), discussed in Ch. 21.

(n2)Footnote 2. Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 391-392, 171 Cal. Rptr.
413 .
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§ 27.34 No Waiver Through Inadvertent Disclosure by Attorney

In State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 82 Cal. Rptr. 2d 799 , plaintiff's counsel, in
response to a discovery request by defendant's counsel, sent documents of plaintiff's that inadvertently included
privileged attorney-client communications. The court of appeal held there was no waiver in this situation, as there was
clearly no consent to disclosure on the part of the client.n1

The court went on to articulate the standard of professional conduct to be followed in the event that an attorney receives
through inadvertence what appears to be privileged matters.n2 For further discussion of this standard, see Chapter 21,
Privileged Matters in General, § 21.35[2].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 652-654, 82 Cal. Rptr. 2d 799 .

(n2)Footnote 2. State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 656-657, 82 Cal. Rptr. 2d 799 .
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§ 27.35 Waiver By Designating Party as Expert Witness

The designation of a party as an expert trial witness is not in itself an implied waiver of the party's attorney-client
privilege. If the designation is withdrawn before the party discloses a significant part of a privileged communication, or
before it is known with reasonable certainty that the party will actually testify as an expert, the privilege is secure.n1

However, if the party produces privileged documents or testifies as an expert (such as by stating an opinion in a
declaration or at a deposition), the privilege is waived.n2 In cases in which discovery was allowed, the expert ''had
advanced from his initial role as a possible trial witness to the role of prospective trial witness, and no effort had been
made by the proponent to withdraw the designation of that expert as a trial witness--even after the privilege issue was
raised.''n3

For discussion of protection against discovery of expert materials under the work product doctrine, refer to Chapter 28,
Attorney Work Product Protection, § 28.05.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureDiscoveryPrivileged
MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeExceptionsEvidencePrivilegesAttorney-Client PrivilegeWaiverEvidenceTestimonyExpertsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Shooker v. Superior Court (2003) 111 Cal. App. 4th 923, 930, 4 Cal. Rptr. 3d 334 (party did not
waive his attorney-client privilege by designating himself as expert witness, when, at deposition, he asserted
attorney-client privilege before he did anything more than identify his charts and previously disclosed documents he had
brought with him, and no confidential information was disclosed); see Lohman v. Superior Court (1978) 81 Cal. App.
3d 90, 95, 146 Cal. Rptr. 171 (''the intent to disclose does not operate as a waiver, waiver comes into play after a
disclosure has been made''); see also Tennenbaum v. Deloitte & Touche (9th Cir. (1996) 77 F.3d 337, 341 (in
determining whether privilege has been waived, ''triggering event is disclosure, not a promise to disclose'').

(n2)Footnote 2. Shooker v. Superior Court (2003) 111 Cal. App. 4th 923, 930, 4 Cal. Rptr. 3d 334 .

(n3)Footnote 3. Shooker v. Superior Court (2003) 111 Cal. App. 4th 923, 930, 4 Cal. Rptr. 3d 334 ; see, e.g.,
County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 654-655, 271 Cal. Rptr. 698 (''once it appears
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reasonably certain that the consultant-expert will give his ... professional opinion as a witness on a material matter in
dispute, the attorney's work product privilege terminates and the expert's knowledge and opinions are subject to
discovery and disclosure''); National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 484, 210 Cal.
Rptr. 535 (''If a client calls his attorney as a witness to testify to matters that the attorney could only have learned
through the attorney-client relationship, he waives the privilege. ... It follows that the same waiver exists when an agent
of the attorney is to testify to matters that he could only have learned because of the attorney-client relationship'');
Sanders v. Superior Court (1973) 34 Cal. App. 3d 270, 279, 109 Cal. Rptr. 770 (confidential nature of communication
disappears once it is determined that expert will be a witness and ''information and opinion of an expert respecting the
subject matter about which he is a prospective witness are subjects of discovery by interrogation or deposition
procedures and, if submitted in a report confined thereto, by production of such a report'').
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[Reserved]
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§ 27.40 Attorney Services Obtained to Aid in Crime or Fraud

[1] Exception Generally

There is no attorney-client privilege if the services of the attorney are sought or obtained to enable or aid anyone to
commit or plan to commit a crime or fraud.n1 This exception applies even when the attorney is unaware that his or her
advice may further an illegal purpose.n2

The proponent of an exception based on a plan to commit fraud need not show each element of a fraud cause of action,
but need only prove a false representation of a material fact, knowledge of its falsity, intent to deceive, and the right to
rely. A negligent fraud under Cal. Civ. Code §§ 1572 and 1710 will not suffice.n3

The party seeking to defeat an assertion of the attorney-client privilege on the ground that the attorney's services were
sought or obtained to further crime or fraud has the burden of showing a factual basis for the exception.n4 There must
be at least a prima facie showing of preliminary facts.n5 Probable cause sufficient for issuance of a search warrant is not
sufficient to establish a prima facie crime-fraud exception to the attorney-client privilege.n6

On review of a finding that this exception is applicable, the appellate court may not weigh the evidence, resolve
conflicts in the evidence, or resolve conflicts in the inferences that can be drawn from the evidence. If there is
substantial evidence in favor of the finding, no matter how slight it may appear in comparison with the contradictory
evidence, the finding must be affirmed.n7

[2] Exception Not Applicable

Evidence Code Section 956 does not apply when it is the attorney who is alleged to have used the attorney-client
relationship to perpetrate the crime or fraud without the knowledge or assent of the client. This exception applies only
when the client seeks or obtains legal assistance to further the commission of a crime or fraud.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver
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FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 956. But see ''Attorney-Client Privilege as Extending to Communications Relating to
Contemplated Civil Fraud,'' 31 A.L.R.4th 458 (1984).

(n2)Footnote 2. U.S. v. Laurins (9th Cir. 1988) 857 F.2d 529, 540 . See State Farm Fire & Casualty Co. v.
Superior Court (1997) 54 Cal. App. 4th 625, 645, 62 Cal. Rptr. 2d 834 (intent of client, not that of attorney, is
determinative).

(n3)Footnote 3. BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1262-1263, 245
Cal. Rptr. 682 .

(n4)Footnote 4. Geilim v. Superior Court (1991) 234 Cal. App. 3d 166, 174, 285 Cal. Rptr. 602 ; Nowell v.
Superior Court (1963) 223 Cal. App. 2d 652, 657, 36 Cal. Rptr. 21 . See also discussion in § 27.21[2].

(n5)Footnote 5. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 446-447, 191 Cal.
Rptr. 871 . See also United States v. Zolin (1989) 491 U.S. 554, 574-575, 109 S. Ct. 2619, 105 L. Ed. 2d 469 (if party
opposing privilege presents evidence sufficient to support reasonable belief that in-camera review may yield evidence
establishing crime-fraud exception's applicability, in-camera review may be used; based on Federal Rules of Evidence).

(n6)Footnote 6. State Farm Fire & Casualty Co. v. Superior Court (1997) 54 Cal. App. 4th 625, 644-645, 62 Cal.
Rptr. 2d 834 (extreme caution must be exercised when accusation is made that will invade attorney-client relationship in
connection with ongoing litigation); Geilim v. Superior Court (1991) 234 Cal. App. 3d 166, 174-175, 285 Cal. Rptr.
602 (although probable cause sufficient for issuance of search warrant of attorney's office had been shown, State had
not proved existence of crime or fraud sufficient to invoke exception to privilege).

(n7)Footnote 7. State Farm Fire & Casualty Co. v. Superior Court (1997) 54 Cal. App. 4th 625, 645, 649, 62 Cal.
Rptr. 2d 834 (prima facie showing was made, and remand to trial court was not necessary; party asserting privilege had
marshaled and presented evidence to contradict other party and trial court had allowed full hearing on issues).

(n8)Footnote 8. Glade v. Superior Court (1978) 76 Cal. App. 3d 738, 745-746, 143 Cal. Rptr. 119 .
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§ 27.40A Prevention of Criminal Act Likely to Result in Death or Substantial Bodily Harm

The attorney-client privilege does not apply if the lawyer reasonably believes that disclosure of any confidential
communication relating to representation of a client is necessary to prevent the client from committing a criminal act
that the lawyer believes is likely to result in death or substantial bodily harm.n1 Effective July 1, 2004, the statute is
revised to make this exception applicable if the lawyer reasonably believes disclosure is necessary to prevent a criminal
act that the lawyer reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual.n2
For example, testimony by defendant's former attorney about defendant's threats to kill witnesses in his case was
exempt from the attorney-client privilege under Cal. Evid. Code § 956.5.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiverLegal EthicsClient RelationsConfidentiality of
Information

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 956.5.

(n2)Footnote 2. Cal. Evid. Code § 956.5; see Stats. 2003, ch. 765, § 2.

(n3)Footnote 3. People v. Dang (2001) 93 Cal. App. 4th 1293, 1298-1299, 113 Cal. Rptr. 2d 763 (finding it
unnecessary to resolve possible conflict between Cal. Evid. Code § 956.5 and Cal. Bus. & Prof. Code § 6068(e), which
requires the attorney to ''maintain inviolate the confidence, and at every peril to himself or herself to preserve the
secrets, of his or her client,'' but noting that other appellate cases have held that the duty of confidentiality under Bus. &
Prof. Code § 6068(e) is modified by exceptions to attorney-client privilege codified in the Evidence Code).
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§ 27.41 Parties Claiming Through Deceased Client

There is no attorney-client privilege regarding communications relevant to an issue between parties, if all of them are
making claims through a deceased client. There is no privilege regardless of whether the claims are by testate or
intestate succession or by inter vivos transfer.n1

The exception is based on the theory that claimants in privity with the estate claim through the client, not adversely, and
that the deceased client presumably would want his or her communications disclosed so that his or her desires in regard
to the disposition of the estate might be correctly ascertained and carried out. This rationale is equally applicable when
one or more of the parties is claiming under an inter vivos transfer.n2

This exception applies only to communications between the decedent and the decedent's attorney. It does not apply to
communications between one of the claimants to the deceased's estate and that claimant's attorney.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 957.

(n2)Footnote 2. See Law Rev. Comm. Comment to Cal. Evid. Code § 957.

(n3)Footnote 3. Fletcher v. Superior Court (1996) 44 Cal. App. 4th 773, 777-780, 52 Cal. Rptr. 2d 65 (refusing to
extend exception to communications between attorney and trustee of deceased client's trust in response to claimants'
challenge to validity of trust).
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§ 27.42 Breach of Duty Arising From Attorney-Client Relationship

[1] Exception Generally

There is no attorney-client privilege regarding communications relevant to an issue of breach, by the attorney or by the
client, of a duty arising out of the attorney-client relationship.n1 Examples of duties arising out of the attorney-client
relationship include the duty of the attorney to exercise reasonable diligence on behalf of his or her client, the duty of
the attorney to care faithfully and account for his or her client's property, and the client's duty to pay for the attorney's
services.n2

[2] Limitations to Exception

The exception applies to a breach of duty by either the attorney or the client, but does not apply to communications
between the attorney and other clients not privy to that attorney-client relationship.n3 Nor does the exception apply to
communications between an attorney charged with malpractice and his or her malpractice insurer or to communications
between the insurer and the insurer's attorneys.n4 Additionally, in a habeas corpus hearing charging inadequate
assistance of counsel, the exception was held limited to communications relevant to matters put in issue.n5

Cal. Evid. Code § 958 is not a general client-litigant exception allowing disclosure of any privileged communication
simply because it is raised in litigation. It only authorizes disclosure of relevant communications between a client and
an attorney charged with professional wrongdoing. The exception gives the attorney a meaningful opportunity to defend
against the charge, but does not deter the client from confiding in other attorneys about the dispute. Accordingly, in a
disciplinary hearing against a client's original attorney, communications between that client and another attorney
pertaining to that matter are not within the exception of Cal. Evid. Code § 958 and thus maintain their privileged
status.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 958. See also Cal. Civ. Proc. Code § 2018.080 (no work product protection if work
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product is relevant to issue of attorney's breach of attorney-client relationship, discussed in Ch. 28).

(n2)Footnote 2. See Law Rev. Comm. Comment to Cal. Evid. Code § 958.

(n3)Footnote 3. See Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 392, 171 Cal. Rptr.
413 .

(n4)Footnote 4. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 445-446, 191 Cal.
Rptr. 871 .

(n5)Footnote 5. In re Gray (1981) 123 Cal. App. 3d 614, 617, 176 Cal. Rptr. 721 .

(n6)Footnote 6. Brockway v. State Bar (1991) 53 Cal. 3d 51, 63-64, 278 Cal. Rptr. 836, 806 P.2d 308 (second
attorney properly asserted attorney-client privilege on behalf of client when questioned about what client told him about
fee arrangements with original attorney).
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§ 27.43 Attorney as Attesting Witness

There is no attorney-client privilege regarding a communication relevant to an issue concerning the intention or
competence of a client executing an attested document of which the attorney is an attesting witness, or concerning the
execution or attestation of such a document.n1

The exception for an attorney as an attesting witness is limited to questions about information the attorney received in
his or her capacity as an attesting witness, such as the client's state of mind at the time the client signed a document.n2
The mere fact than an attorney acts as an attesting witness should not destroy the attorney-client privilege regarding all
statements made concerning the document attested; but the privilege should not prohibit the lawyer from performing the
duties expected of an attesting witness.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 959.

(n2)Footnote 2. Estate of Kime (1983) 144 Cal. App. 3d 246, 257, 257 n.7, 193 Cal. Rptr. 718 (noting change
from prior case law that allowed attorney who was attesting witness to also divulge information received in his or her
capacity as attorney).

(n3)Footnote 3. See Law Rev. Comm. Comment to Cal. Evid. Code § 959.
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§ 27.44 Intention of Deceased Client Concerning Writing Affecting Property Interest

There is no attorney-client privilege regarding a communication relevant to an issue concerning the intention of a client
who has died, with respect to a deed of conveyance, will, or other writing, executed by the client and purporting to
affect an interest in property.n1

This exception extends the attesting-witness exception of Cal. Evid. Code § 959 to all dispositive instruments on the
theory that a deceased client ordinarily would want his or her lawyer to communicate his or her true intentions with
regard to a dispositive instrument if the instrument itself leaves the matter in doubt.n2

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 960.

(n2)Footnote 2. See Law Rev. Comm. Comment to Cal. Evid. Code § 960.
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§ 27.45 Validity of Writing Affecting Property Interest Executed by Deceased Client

There is no attorney-client privilege regarding a communication relevant to an issue concerning the validity of a deed of
conveyance, will, or other writing, executed by a client who has died, purporting to affect an interest in property.n1

Evidence Code Section 961 is an extension of the exception to the attorney-client privilege for writings affecting a
property interest.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 961.

(n2)Footnote 2. See Cal. Evid. Code § 960. For discussion of the Cal. Evid. Code § 959 exception
(attesting-witness exception) and the Cal. Evid. Code § 960 exception, see §§ 27.43, 27.44.
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§ 27.46 Clients Retaining Same Attorney in Matter of Common Interest

[1] Exception Generally

When two or more clients have retained or consulted an attorney on a matter of common interest, none of them, nor
their successors in interest, may claim the attorney-client privilege for a communication made in the course of that
relationship when the communication is offered in a civil proceeding between two or more of the joint clients or their
successors in interest.n1 This exception, known as the joint-client exception, applies to all communications with the
jointly retained attorney that touch on matters affecting both clients. It is not limited to situations when communications
were made in the presence of both clients.n2

The joint-client exception arises in the context of insurance when the insurance policy requires that the insurer provide a
defense for the insured. When the insurer employs counsel to defend its insured, the insured and the insurer are joint
clients, and communications with the attorney concerning the handling of the claim against the insured is necessarily a
matter of common interest to both the insured and the insurer. Thus, in a later action by the insured against the insurer
for a bad-faith failure to settle or denial of insurance, the insurer cannot protect its communications with the attorney by
invoking the attorney-client privilege.n3

The situation is different when the insurer provides the insured with independent counsel in a liability action against the
insured. If the insured thereafter brings a bad faith action against the insurer for denial of coverage, confidential
communications between the adjuster and the insurer's coverage counsel are privileged, and such communications do
not constitute a waiver of the privilege even though, with regard to the liability action against the insured, the adjuster is
acting in the insured's behalf.n4

The joint-client exception often arises in the context of various business and commercial arrangements. In suits between
partners, the joint-client exception allows a partner to discover information from the partnership's attorney concerning
partnership business even though the attorney was not in fact representing the interests of the whole partnership.
However, the exception does not extend to matters involving purely private or personal interests of one of the
partners.n5

[2] Limitations on Exception

Until the attorney is actually hired to represent the insured the joint-client relationship does not arise. Thus, if an
attorney is hired by an insurance company to investigate and advise concerning the application of a policy to an

Page 398



insured's claim, the joint-client exception does not apply.n6

This exception does not apply in an action between one of the joint clients and the attorney, since by its terms Cal. Evid.
Code § 962 applies only to actions between joint clients.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 962. See Annot., Applicability of Attorney-Client Privilege to Evidence or
Testimony in Subsequent Action Between Parties Originally Represented Contemporaneously by Same Attorney, With
Reference to Communication to or From One Party, 4 A.L.R.4th 765 (1981).

(n2)Footnote 2. Hecht v. Superior Court (1987) 192 Cal. App. 3d 560, 567, 237 Cal. Rptr. 528 ; Wortham &
Van Liew v. Superior Court (1987) 188 Cal. App. 3d 927, 932, 233 Cal. Rptr. 725 .

(n3)Footnote 3. Glacier Gen. Assurance Co. v. Superior Court (1979) 95 Cal. App. 3d 836, 841-842, 157 Cal.
Rptr. 435 ; but see Glade v. Superior Court (1978) 76 Cal. App. 3d 738, 747, 143 Cal. Rptr. 119 (dictum proposing
that exception is not invoked for communications made in confidence by one joint client when other joint client was not
present).

(n4)Footnote 4. State Farm & Casualty Co. v. Superior Court (1989) 216 Cal. App. 3d 1222, 1228, 265 Cal. Rptr.
372 .

(n5)Footnote 5. Wortham & Van Liew v. Superior Court (1987) 188 Cal. App. 3d 927, 932, 233 Cal. Rptr. 725 ;
see Hecht v. Superior Court (1987) 192 Cal. App. 3d 560, 566-567, 237 Cal. Rptr. 528 .

(n6)Footnote 6. State Farm Fire & Casualty Co. v. Superior Court (1988) 206 Cal. App. 3d 1428, 1432, 254 Cal.
Rptr. 543 (joint-client exception attaches only if insurer has employed attorney to defend its insured); Aetna Casualty
& Surety Co. v. Superior Court (1984) 153 Cal. App. 3d 467, 473-474, 200 Cal. Rptr. 471 (hiring of attorney to defend
claim is prerequisite to joint-client relationship); Houston Gen. Ins. Co. v. Superior Court (1980) 108 Cal. App. 3d
958, 967, 166 Cal. Rptr. 904 (tripartite relationship that imposes on attorney dual obligation to insured and insurer never
arose).

(n7)Footnote 7. See Cal. Evid. Code § 962; Glade v. Superior Court (1978) 76 Cal. App. 3d 738, 747, 143 Cal.
Rptr. 119 .
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§ 27.47 Closed-Session Meetings of Public Bodies

For purposes of the Ralph M. Brown Act,n1 which governs meetings of local agencies, all expressions of the
attorney-client privilege, other than those provided by Cal. Gov't Code § 54956.9, are abrogated. Although a legislative
body of a local agency, based on advice of its legal counsel, may hold a closed session to consult with its legal counsel
regarding pending litigation when discussion in open session would prejudice its position in the litigation, Cal. Gov't
Code § 54956.9 is the exclusive expression of the attorney-client privilege for that closed-session meeting.n2

For purposes of Government Code Section 54956.9, litigation is considered pending when an adjudicatory proceeding
before a court, administrative body exercising its adjudicatory authority, hearing officer, or arbitrator, to which the local
agency is a party, has been initiated formally.n3 Litigation is also considered pending when a point has been reached
when, in the opinion of the legislative body of the local agency on the advice of its legal counsel, there is a significant
exposure to litigation against the local agency, when the legislative body of the local agency is meeting only to decide
whether a closed session is authorized, or when it has decided to initiate or is deciding whether to initiate litigation.n4

Despite the broad policy of the Brown Act to ensure that local governing bodies deliberate in public, the Act
incorporates the attorney-client privilege as to written materials distributed for discussion at a public meeting.n5 The
courts have also interpreted the Act as broadly preserving the attorney-client privilege for local governing bodies,
recognizing that public entities need confidential legal advice to the same extent as private clients.n6 Thus, for example,
the Act did not require disclosure of a letter a city attorney prepared for a city council in which the attorney expressed
legal opinions concerning a resident's pending appeal of a parcel map, since the letter was deemed to be a confidential
communication within the attorney-client privilege. The language of Cal. Gov't Code § 54956.9, abrogating the
attorney-client privilege, applies to open meeting requirements only and does not regulate the transmission of
documents such as the city attorney's letter.n7 The Act also did not require production of documents listed in a
third-party deposition subpoena directed to the district attorney, who had conducted an investigation into whether the
county board of supervisors violated the Act during two closed sessions.n7.1 Closed session minutes are specifically
exempt from disclosure under Cal. Gov't Code § 54957.2. Although closed session minutes may be disclosed ''to a court
of general jurisdiction wherein the local agency lies,'' for the limited purpose of allowing the court to determine whether
a Brown Act violation has occurred, here, the closed sessions were properly convened under Cal. Gov't Code § 54956.9
to discuss anticipated litigation related to a federal agency's decision to terminate a medical center's Medicare and
Medi-Cal funding. Thus, the minutes of the closed sessions were confidential and were not subject to discovery.n7.2

Government Code Section 54956.9 affords ''a narrow exception'' to the Brown Act's open-meeting requirements.n7.3
Under this narrow exception, the ''legislative body of a local agency'' may hold ''a closed session to confer with, or
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receive advice from, its legal counsel regarding pending litigation'' when it is ''[l]itigation[] to which the local agency is
a party.''n7.4 The Brown Act does not expressly authorize one local agency to delegate to a second local agency the
authority to meet in closed session with legal counsel. Accordingly, under the plain language of the Act, a nonprofit
corporation created by the city could not meet in closed session with the counsel for the city's Redevelopment Agency
to discuss pending litigation to which the non-profit was not a party.n7.5

Essentially the same rules apply to meetings of state bodies, which are governed by the Bagley-Keene Open Meeting
Act.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeEvidencePrivilegesAttorney-Client
PrivilegeElementsEvidencePrivilegesAttorney-Client PrivilegeExceptionsEvidencePrivilegesAttorney-Client
PrivilegeScopeEvidencePrivilegesAttorney-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. Cal. Gov't Code § 54950 et seq.

(n2)Footnote 2. See Cal. Gov't Code § 54956.9. See 71 Ops. Cal. Atty. Gen. 96 (1988) (Brown Act prohibits air
pollution control district board from conducting certain deliberations in private with board's counsel or attorney
member).

(n3)Footnote 3. Cal. Gov't Code § 54956.9(a).

(n4)Footnote 4. See Cal. Gov't Code § 54956.9(b), (c).

(n5)Footnote 5. Cal. Gov't Code § 54957.5; Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 373, 20 Cal. Rptr.
2d 330, 853 P.2d 496 .

(n6)Footnote 6. Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 373-374, 20 Cal. Rptr. 2d 330, 853 P.2d 496 .

(n7)Footnote 7. Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 373-381, 20 Cal. Rptr. 2d 330, 853 P.2d 496 .

(n8)Footnote 7.1. County of Los Angeles v. Superior Court (Union of American Physicians and Dentists) (2005)
130 Cal. App. 4th 1099, 1102, 30 Cal. Rptr. 3d 708 .

(n9)Footnote 7.2. County of Los Angeles v. Superior Court (Union of American Physicians and Dentists) (2005)
130 Cal. App. 4th 1099, 1106, 30 Cal. Rptr. 3d 708 .

(n10)Footnote 7.3. Shapiro v. Bd. of Directors of the Centre City Dev. Corp. (2005) 134 Cal. App. 4th 170,
185-186, 35 Cal. Rptr. 3d 826 .

(n11)Footnote 7.4. Cal. Gov't Code § 54956.9(a).

(n12)Footnote 7.5. Shapiro v. Bd. of Directors of the Centre City Dev. Corp. (2005) 134 Cal. App. 4th 170,
185-186, 35 Cal. Rptr. 3d 826 .

(n13)Footnote 8. Cal. Gov't Code § 11120 et seq. See Cal. Gov't Code § 11126(e) for the provisions which
parallel Cal. Gov't Code § 54956.9.
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§ 28.syn Synopsis to Chapter 28: Attorney Work Product Protection

§ 28.01 Work Product Rule

[1] Generally

[a] Statement of Rule

[b] Definition of Client

[2] Effect of Amendment of Discovery Act

[3] Comparison of Statutory Protection to Judicial Common-Law Rule

[4] Application of Prestatutory Case Law

[5] Use of Federal Case Law

§ 28.02 Work Product Rule Distinguished From Attorney-Client Privilege

§ 28.03 Qualified Work Product Protection

[1] Generally

[2] Meaning of Work Product

[a] Case Law Definitions of Work Product

[b] Derivative Materials Protected

[c] Examples of Derivative Material

[d] Examples of Nonderivative Materials

[i] General Categories

Page 1



[ii] Names of Witnesses

[iii] Statements of Witnesses

[3] Material Must Be Generated on Attorney's Initiative

[4] Work of Attorney's Agent

[5] Work in Anticipation of Litigation

[a] California Policy

[b] Federal Test

[6] Requisites for Overcoming Qualified Privilege

§ 28.04 Absolute Work Product Protection

[1] Writing Reflecting Attorney's Mental Process Is Protected

[2] Definition of ''Writing''

[3] Protection Extended to Oral Communications Eventually Written

[4] Responsive Writings Are Protected

[5] Writings Not Protected

[6] Protection for Legal Opinions or Theories Not in Writing

[7] Work in Anticipation of Litigation

[8] Absolute Protection Applicable Only to Work as Attorney

[9] Attorney's Ethical Duty Owed on Receipt of Work Product

§ 28.05 Work Product of Experts

[1] Generally

[2] Effect of Expert Witness Exchange

[3] Nontrial Expert Consultant Work Product Protection

[a] Generally

[b] Examples of Requisite Showing

[c] Relationship to Attorney-Client Privilege
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[4] Trial Experts

[a] Generally

[b] Distinction Between Expert's Advice to Counsel and Expert's Opinions

[c] Designation of Expert as Witness

[5] Particular Rules Regarding Medical Reports

§ 28.06 Duration of Protection

[1] Application During Discovery

[2] Application During Trial

[3] Application in Subsequent Proceedings

§ 28.07 Holder of Work Product Protection

[1] Protection Belongs to Attorney, Not Client

[2] Assertion of Protection by Attorney Against Former Client

§ 28.08 Determining Applicability of Work Product Protection

[1] Procedures for Asserting Work Product Rule

[2] Burden of Proof and Showing Required

[3] In-Camera Review Generally

[3A] Disclosure to Court to Determine Claim of Protection

[4] Result of Review

[a] No Discretion When Material Absolutely Protected

[b] Balancing to Determine Qualified Protection

§ 28.09 Waiver of Work Product Protection

[1] Who May Waive

[2] Failure to Raise Objection

[3] Direct Disclosure

[4] Effect of Testimony From Protected Document

[5] Tender of Issue Not Constituting Waiver
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§ 28.10 Discoverability of Work Product in Attorney Discipline Proceedings

§ 28.11 Discoverability of Work Product in Action Involving Client

§ 28.12 Discoverability of Work Product in State Criminal Action or Proceeding When Attorney Is Suspected of
Participating in Crime or Fraud
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Scope

SCOPE

This chapter discusses the protection from discovery given the work product of an attorney under Cal. Civ. Proc. Code
§§ 2018.010-2018.080. It addresses the two types of work product protection: the general qualified protection and the
absolute protection for an attorney's mental process. The chapter discusses the scope and application of the protection,
as well as its waiver. Special emphasis is given to the work product rule as it relates to trial experts and expert
consultants who are not scheduled to testify at trial. For a discussion of the discovery of expert trial witnesses under the
witness exchange procedure of Cal. Civ. Proc. Code § 2034.010 et seq., see Chapter 64. This chapter also compares the
work product rule with the attorney-client privilege. The attorney-client privilege is discussed in Chapter 27.

If a case was decided under the former section that governed work product, former Code of Civil Procedure Section
2016(b) and (h), the validity of the case as authority has not been impaired. Both the Civil Discovery Act of 1986 and
the Civil Discovery Act (passed in 2004 and operative July 1, 2005) reenacted the former provisions without substantive
change. Cases in this chapter that were decided under other provisions of the former Discovery Act that are similar to
provisions of the current law are followed by the parenthetical note ''decided under prior law.''
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§ 28.01 Work Product Rule

[1] Generally

[a] Statement of Rule

The work product rule is codified in Cal. Civ. Proc. Code §§ 2018.010-2018.080. This chapter in the Code provides that
it is the policy of California (1) to preserve the rights of attorneys to prepare cases for trial with that degree of privacy
necessary to encourage them to prepare their cases thoroughly and to investigate not only the favorable but the
unfavorable aspects of those cases, and (2) to prevent attorneys from taking undue advantage of their adversary's
industry and efforts.n1

The work product rule embodied in Cal. Civ. Proc. Code § 2018.030 creates both an absolute privilege and a
conditional privilege.n2 It provides an absolute bar to the discovery of any writing that reflects an attorney's
impressions, conclusions, opinions, or legal research or theories.n3 In addition, it provides that other types of work
product are conditionally privileged and are discoverable only if the court determines that denial of discovery will
unfairly prejudice the party seeking discovery in preparing that party's claim or defense or will result in injustice.n4
This latter type of work product is not defined by statute. Generally speaking, it involves the work of an attorney or
agents of the attorney.n5

[b] Definition of Client

For purposes of Cal. Civ. Proc. Code §§ 2018.010-2018.080, ''client'' means a person who, directly or through an
authorized representative, consults an attorney for the purpose of retaining the attorney or securing legal service or
advice from that attorney in his or her professional capacity. ''Client'' includes an incompetent person (a) who himself or
herself so consults the attorney or (b) whose guardian or conservator so consults the attorney in behalf of the
incompetent.n6

[2] Effect of Amendment of Discovery Act

The 1987 amendments to the Discovery Act were a restatement of the existing law relating to work product protection.
They were not intended to expand or reduce the extent to which work product is discoverable under former law in any
action. The same is true for the 2004 amendments.n7 With the exception of three provisions (a provision regarding
disclosure of the work product of an attorney in State Bar disciplinary investigations under specified circumstances,n8 a
provision regarding the inapplicability of the protection to the work product of an attorney involved in an action with a
client or former client,n9 and a provision eliminating work product protection when an attorney is suspected of
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knowingly participating in a crime or fraud in any official investigation, proceeding, or action brought by a public
prosecutor on behalf of the state, if the attorney's services were sought or obtained to enable or aid anyone to commit or
plan to commit a crime or fraud),n10 the 1986 version of Cal. Civ. Proc. Code § 2018 (now §§ 2018.010-2018.080) was
virtually a verbatim reenactment of the provisions of former Cal. Civ. Proc. Code § 2016 relating to work product.n11

[3] Comparison of Statutory Protection to Judicial Common-Law Rule

Before former Cal. Civ. Proc. Code § 2016 was enacted in 1963, a judicially established work product protection was
applied by the courts. The judicial rule differed from the statutory rule in several respects.

The judicial work product rule was founded on the trial court's discretionary control of discovery.n12 It afforded no
absolute work product protection and presumed discoverability. Every discovery request was reviewed under an ''equity
and justice'' standard.n13 That a requested item was work product was only one factor to be considered in the exercise
of the trial court's discretion.n14 The party asserting the protection had the burden of showing that discovery would be
unfair or prejudicial. Failing such a showing, discovery was allowed.n15

The 1963 amendment to former Cal. Civ. Proc. Code § 2016 codifying protection of the work product had two major
effects on work product claims. First, the burden of persuasion was shifted. The statutory rule assumes that all work
product is privileged and leaves it to the party seeking discovery to establish that prejudice will result from
nondiscovery.n16 Under the judicial rule, the burden was on the party resisting discovery to show that the privilege
should apply. Second, the statute provides absolute protection to certain writings.n17 Under the judicial rule, all items
were examined under the same standard and equally subject to discovery. Because the danger of allowing one party to
ride free on the efforts of the other was recognized by the prestatutory cases, the practical difference that the statute
makes in the result of cases dealing with attorneys' writings does not appear to be significant.n18 However, practice was
simplified because assertion of the rule became easier.

[4] Application of Prestatutory Case Law

Because of the changes in the work product rule brought about by the 1963 amendment of former Code of Civil
Procedure Section 2016, the usefulness of pre-1963 case law is limited. The pre-1963 cases appear still to be useful in
determining the meaning of the term ''work product.'' However, the pre-1963 cases do not appear to be useful in
determining the showing required to make work product discoverable under the present qualified protection. Nor do
these cases have relevance to the application of the current absolute work product protection, beyond their general
statements regarding the purposes for work product protection.

[5] Use of Federal Case Law

The United States Supreme Court decision in Hickman v. Taylor n19 announced the work product rule applicable in
federal courts.n20 Hickman's analysis of the purposes and use of the work product rule is frequently looked to by
California courts in determining the extent of the doctrine. Thus, although Hickman is not binding on California courts,
it is a useful statement of the underpinnings of the work product rule in California.n21 Moreover, because Cal. Civ.
Proc. Code § 2018.010 et seq. is partially based on the federal work product rule, Hickman and other federal cases may
be persuasive.n22

In Hickman, the United States Supreme Court expressed the importance of the work product rule. The Court said that it
is essential that an attorney work with a certain degree of privacy, free from unnecessary intrusion by opposing parties
and their counsel. Proper preparation of a client's case demands that the attorney assemble information, sift the relevant
from the irrelevant facts, prepare legal theories and plan strategy without undue and needless interference. This is
necessary for attorneys to promote justice and to protect their clients' interests. This work is reflected in interviews,
statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, and countless other tangible and
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intangible ways, commonly known as the attorney's work product. Were those materials open to opposing counsel on
mere demand, much of what is now put down in writing would remain unwritten. An attorney's thoughts, heretofore
inviolate, would not be his or her own. Inefficiency, unfairness, and sharp practices would inevitably develop in the
giving of legal advice and in the preparation of cases for trial.n23

But however helpful federal law may be in determining the extent of attorney work product, it is neither controlling nor
even persuasive concerning some elements of the protection. The federal rule differs substantially from the California
Rule in some respects.n24 For example, the federal provisions leave room for argument that immunity conferred on
''hard-core'' work product is not absolute, while the California courts have held that an attorney's opinion work product
is absolutely insulated from discovery by virtue of the ''not discoverable under any circumstances'' language of the
California rule.n25

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersWork ProductFact Work ProductCivil ProcedureDiscoveryPrivileged
MattersWork ProductOpinion Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil
ProcedureDiscoveryPrivileged MattersWork ProductWaiversEvidencePrivilegesAttorney-Client PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. Cal. Civ. Proc. Code § 2018.020; see also Rumac, Inc. v. Bottomley (1983) 143 Cal. App. 3d 810,
815, 192 Cal. Rptr. 104 (decided under prior law; purpose of work product rule is to promote highest competency in
performance of legal work). Cf. Kizer v. Sulnick (1988) 202 Cal. App. 3d 431, 441, 248 Cal. Rptr. 712 (work product
protection was not applicable to group health study; statutory prohibition on disclosing studies made irrelevant rationale
of work product rule, i.e., to preserve attorney's rights to prepare case for trial with privacy and to prevent attorney from
taking undue advantage of adversary's efforts).

(n2)Footnote 2. See American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d 579, 594, 113 Cal.
Rptr. 561 (decided under prior law).

(n3)Footnote 3. See Cal. Civ. Proc. Code § 2018.030(a), discussed in § 28.04.

(n4)Footnote 4. See Cal. Civ. Proc. Code § 2018.030(b), discussed in § 28.03.

(n5)Footnote 5. Jasper Construction, Inc. v. Foothill Junior College Dist. (1979) 91 Cal. App. 3d 1, 16, 153 Cal.
Rptr. 767 ; see discussion in § 28.03[2].

(n6)Footnote 6. Cal. Civ. Proc. Code § 2018.010; Cal. Evid. Code § 951. See also § 27.12, which discusses the
definition of client for purposes of the attorney-client privilege, and includes this same definition.

(n7)Footnote 7. See former Cal. Civ. Proc. Code § 2018(d) and 1987 Stats., ch. 86, § 3.5. The current provision is
found at Cal. Civ. Proc. Code § 2018.040.

(n8)Footnote 8. See Cal. Civ. Proc. Code § 2018.070, formerly 2018(e), added in 1988, and discussed in § 28.10.

(n9)Footnote 9. See Cal. Civ. Proc. Code § 2018.080, formerly 2018(f), added in 1990, and discussed in § 28.11.

(n10)Footnote 10. Cal. Civ. Proc. Code § 2018.050, formerly 2018(d); added 2002 Stats., ch. 1059, § 1, and
discussed in § 28.12.

(n11)Footnote 11. See former Cal. Civ. Proc. Code § 2016(b), (h) (enacted in 1963).
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(n12)Footnote 12. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 401, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law).

(n13)Footnote 13. San Diego Professional Ass'n. v. Superior Court of San Diego County (1962) 58 Cal. 2d 194,
204, 23 Cal. Rptr. 384, 373 P.2d 448 (decided under prior law).

(n14)Footnote 14. Suezaki v. Superior Court (1962) 58 Cal. 2d 166, 177-178, 23 Cal. Rptr. 368, 373 P.2d 432
(decided under prior law).

(n15)Footnote 15. San Diego Professional Ass'n. v. Superior Court (1962) 58 Cal. 2d 194, 204, 23 Cal. Rptr.
384, 373 P.2d 448 (decided under prior law).

(n16)Footnote 16. See Cal. Civ. Proc. Code § 2018.030(b); former Cal. Civ. Proc. Code § 2016(b).

(n17)Footnote 17. See Cal. Civ. Proc. Code § 2018.030(a); former Cal. Civ. Proc. Code § 2016(b).

(n18)Footnote 18. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 401, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law).

(n19)Footnote 19. Hickman v. Taylor (1947) 329 U.S. 495, 67 S. Ct. 385, 91 L. Ed. 451 .

(n20)Footnote 20. See Hickman v. Taylor (1947) 329 U.S. 495, 509, 67 S. Ct. 385, 91 L. Ed. 451 ; Fed. R. Civ. P.
26(b)(3) (documents prepared by counsel), 26(b)(4) (discovery of expert opinions); Schlumberger Limited v. Superior
Court (1981) 115 Cal. App. 3d 386, 393-394, 171 Cal. Rptr. 413 (decided under prior law).

(n21)Footnote 21. See Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 393-394, 171 Cal.
Rptr. 413 (decided under prior law). See also Hobbs v. Municipal Court (1991) 233 Cal. App. 3d 670, 690-695, 284
Cal. Rptr. 655 (relying in part on Hickman to explain work product doctrine in context of reciprocal discovery
requirements of Prop. 115 for criminal proceedings).

(n22)Footnote 22. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2018.

(n23)Footnote 23. Hickman v. Taylor (1947) 329 U.S. 495, 510-511, 67 S. Ct. 385, 91 L. Ed. 451 .

(n24)Footnote 24. See BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1250, 245
Cal. Rptr. 682 .

(n25)Footnote 25. See BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1250-1251,
245 Cal. Rptr. 682 (applying former Cal. Civ. Proc. Code § 2016, now see Cal. Civ. Proc. Code § 2018.030(a)). See §
28.04 for discussion of absolute work product protection.

Page 9
1-28 California Deposition and Discovery Practice § 28.01



4 of 39 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters
CHAPTER 28 Attorney Work Product Protection

1-28 California Deposition and Discovery Practice § 28.02

§ 28.02 Work Product Rule Distinguished From Attorney-Client Privilege

It is not uncommon for courts in cases involving claims of both the attorney-client privilege and the work product rule
to cite essentially the same reasons for their rulings on each.n1 However, the two are separate and distinct and differ in
many important respects. The work product rule and the attorney-client privilege have different statutory bases, serve
different purposes, and are held by different persons.

The attorney-client privilege is set forth in Cal. Evid. Code § 954.n2 It protects confidential communications between a
client and his or her attorney.n3 The privilege belongs to the client and can only be waived by the client.n4 Unless the
privilege has been waived, the attorney must invoke the privilege on the client's behalf.n5

The work product rule is set forth in Cal. Civ. Proc. Code § 2018.010 et seq. The protection is held by the attorney, who
is the only person capable of waiving it.n6 The work product doctrine protects the product of the attorney's efforts in the
performance of his or her work and promotes thorough case investigation.n7 Moreover, unlike the attorney-client
privilege, to which there are several statutory exceptions, there is no statutory exception to the protection afforded the
writings reflecting an attorney's mental impressions by the work product rule. Thus, for example, the crime-fraud
exception to the attorney-client privilege is not applicable to absolute work product.n8 However, when an attorney is
suspected of knowingly participating in a crime or fraud, Cal. Civ. Proc. Code § 2018.050 eliminates work product
protection in any official investigation by a law enforcement agency, proceeding, or action brought by a public
prosecutor on behalf of the state, if the attorney's services were sought or obtained to enable or aid anyone to commit or
plan to commit a crime or fraud.n9

In some instances, however, there is substantial overlap between the attorney-client privilege and the work product rule.
For example, cases in which an agent of the attorney obtains information emanating from the client and transmits a
report to the attorney, the attorney-client privilege applies,n10 as well as the work product rule.n11

In other instances, the attorney-client privilege protects information that is similar to work product material but outside
the scope of the work product rule. Normally, the work product rule applies only to information gathered by the
attorney or his or her employees.n12 Reports made by persons hired by the client are thus outside the scope of the work
product rule.n13 However, when an expert report is prepared by an employee of the client in anticipation of litigation
and for the purpose of conveying information to the attorney, the attorney-client privilege applies.n14

For a further discussion of the relationship of the work product rule with the attorney-client privilege in the context of
discovery of expert consultants, see § 28.05[3][c].
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork
ProductFact Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductOpinion Work ProductCivil
ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil ProcedureDiscoveryPrivileged MattersWork
ProductWaiversEvidencePrivilegesAttorney-Client PrivilegeGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See, e.g., Wellpoint Health Networks, Inc. v. Superior Court (1997) 59 Cal. App. 4th 110, 125-129, 68
Cal. Rptr. 2d 844 (issue of waiver by placing content of protected material at issue); Schlumberger Limited v. Superior
Court (1981) 115 Cal. App. 3d 386, 393, 171 Cal. Rptr. 413 (tendering issue of damages in legal malpractice action did
not waive privilege or work product protection); American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App.
3d 579, 595, 113 Cal. Rptr. 561 (no waiver of privilege or rule by involuntary, court-ordered disclosure).

(n2)Footnote 2. For full discussion of the attorney-client privilege, see Ch. 27.

(n3)Footnote 3. Cal. Evid. Code §§ 952, 954; see Suezaki v. Superior Court (1962) 58 Cal. 2d 166, 177, 23 Cal.
Rptr. 368, 373 P.2d 432 (decided under prior law).

(n4)Footnote 4. See Cal. Evid. Code § 953.

(n5)Footnote 5. Cal. Evid. Code § 955.

(n6)Footnote 6. Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 100-101, 146 Cal. Rptr. 171 (decided
under prior law); see discussion in §§ 28.07, 28.09.

(n7)Footnote 7. Cal. Civ. Proc. Code § 2018.020.

(n8)Footnote 8. See, e.g., BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240,
1249-1251, 245 Cal. Rptr. 682 (Cal. Evid. Code § 956 crime-fraud exception is not applicable to documents protected
by absolute work product rule; decided under prior law); Lasky, Haas, Cohler & Munter v. Superior Court (1985) 172
Cal. App. 3d 264, 273-274, 218 Cal. Rptr. 205 (Cal. Evid. Code § 958 breach-of-duty exception is not applicable to
absolute work product; decided under prior law). See Cal. Evid. Code §§ 956-962 for exceptions to attorney-client
privilege.

(n9)Footnote 9. Cal. Civ. Proc. Code § 2018.050; see § 28.12.

(n10)Footnote 10. See, e.g., San Francisco v. Superior Court of San Francisco (1951) 37 Cal. 2d 227, 234-238,
231 P.2d 26 (report of physical examination of client prepared by physician for attorney protected by attorney-client
privilege); National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 483, 210 Cal. Rptr. 535
(expert's report concerning structural soundness of client's building within the attorney-client privilege, since it was
based in part on information supplied by client).

(n11)Footnote 11. See Wilson v. Superior Court (1964) 226 Cal. App. 2d 715, 724, 38 Cal. Rptr. 255 .

(n12)Footnote 12. See Wilson v. Superior Court (1964) 226 Cal. App. 2d 715, 724, 38 Cal. Rptr. 255 ; see also
discussion in § 28.03[3].

(n13)Footnote 13. Jasper Construction, Inc. v. Foothill Junior College Dist. (1979) 91 Cal. App. 3d 1, 16, 153
Cal. Rptr. 767 .

(n14)Footnote 14. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 396, 15 Cal. Rptr. 90, 364
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P.2d 266 ; People ex rel. Dept. of Public Works v. Glen Arms Estate, Inc. (1964) 230 Cal. App. 2d 841, 857, 41 Cal.
Rptr. 303 .
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§ 28.03 Qualified Work Product Protection

[1] Generally

Under Cal. Civ. Proc. Code § 2018.030, the work product of an attorney, other than the work product entitled to
absolute protection (consisting of writings that reflect an attorney's impressions, conclusions, opinions, or legal research
or theories),n1 is discoverable only if the court determines that denial of discovery will unfairly prejudice the party
seeking discovery in preparing that party's claim or defense or will result in injustice.n2 This statutory provision creates
a qualified work product protection.n3 The qualified work product privilege prohibits discovery unless the party seeking
disclosure can make the requisite showing.n4 Once the work product protection has been properly asserted, the
presumption is in favor of protection. Protection will be upheld unless prejudice and injustice can be affirmatively
shown.n5 One case found that prejudice and injustice would occur if a psychotherapist's study of the bonding between a
child and her birth mother was not discoverable in a proceeding for termination of parental rights. Arranged by the
mother's attorney without anyone else's knowledge or permission, and clearly qualified work product, the contents of
the study were directly relevant to the contested issues at trial, and since the child was the subject of the study, her
counsel was entitled to that information.n6

[2] Meaning of Work Product

[a] Case Law Definitions of Work Product

Cal. Civ. Proc. Code § 2018.030 protects the ''work product'' of an attorney.n7 However, this section does not define
the term other than to define the material subject to absolute protection as writings that reflect an attorney's impressions,
conclusions, opinions, or legal research or theories.n8 Case law and the policies underlying the work product rule are
used to determine ''work product'' in individual cases.n9

One court has stated that under the broadest possible definition, work product involves the work of an attorney or agents
of the attorney.n10 Another court has defined qualified work product as consisting of all written information and oral
information not reflecting the attorney's legal thoughts.n11 However, the precise boundaries of the protection afforded
by the work product rule cannot be determined and a clear definition of the term ''work product'' is lacking.n12
Moreover, precision may be undesirable because it might restrict the flexibility of trial courts in accommodating the
conflicting interests of broad discovery and attorney privacy.

Once something is found to be work product, the protection is extended to all forms of that person's work product.n13

For examples of types of protected work product, see 28.03[2][c].
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[b] Derivative Materials Protected

Generally, derivative materials are protected as work product, while nonderivative materials cannot be protected.n14
Material developed as a result of the initiative of counsel, including diagrams prepared for trial, audit reports,
appraisals, and other expert opinions, is typically protected as derivative material.n15 Making the distinction between
derivative and nonderivative materials strikes a balance between broad discovery and attorney privacy.n16

Material that is nonderivative or noninterpretative in character cannot be work product. For example, purely factual
material receives no work product protection.n17

Writings that contain nonderivative material that is not ordinarily protected may nevertheless be protected when the
nonderivative materials are inextricably intertwined in the writing with material that is derivative.n18 On the other
hand, information regarding events provable at trial or the identity and location of physical evidence cannot be brought
within the work product rule simply by transmitting it to the attorney.n19

[c] Examples of Derivative Material

Among the materials seen as derivative in character and thus protected by the work product rule are diagrams prepared
for trial, audit reports, appraisals, and other expert opinions.n20 Materials prepared by a district attorney relating to
notes, memoranda, or records pertaining to interviews, and the dates of and persons present at the interviews, between
the district attorney's office and an immunized witness are also protected as work product.n21

A list of nonexpert witnesses whom an attorney is planning to call at trial or to interview as part of discovery is
protected by the work product rule. Although the names of all relevant witnesses are discoverable, the list of witnesses
whom counsel chooses to call to testify or to interview is a result of professional judgment. Disclosure of the list does
not aid the requesting party to discover the facts of the case, but it does disclose the resisting counsel's assessment of the
strengths and weaknesses of his or her position.n22 In City of Long Beach v. Superior Court, n23 the court of appeal
applied a qualified privilege to the witness list. In apparent dictum, the court stated that under special circumstances,
disclosure of a particular witness might be justified.n24

Even though a list of nonexpert trial witnesses may be entitled to qualified work product protection, under some
circumstances disclosure of that list may be required. For example, in In re Jeanette H., n25 under its inherent power to
manage its cases and its duty to ensure expeditious proceedings in juvenile matters, the juvenile court adopted a rule
requiring sealed witness lists to be submitted by the parties to the court seven to ten days prior to trial, and providing
that the lists would be distributed to the parties at the trial readiness conference. The rule was upheld by the court of
appeal as a reasonable effort to manage the court's calendar efficiently, and as one that was not in conflict with any
legislative enactment, constitutional provision, or existing rule of court.n26 The court elaborated its reasoning by
explaining that the rationale underpinning the work product doctrine does not preclude an ordered exchange of witness
lists shortly before trial. The work product rule is intended to encourage thorough preparation for trial and to prevent
one attorney from taking advantage of another's industry and effort. The exchange of witness lists in a trial setting
conference, as opposed to one during discovery, does not frustrate those goals.n27

[d] Examples of Nonderivative Materials

[i] General Categories

Nonderivative materials are materials that are not protected by the work product rule. Nonderivative materials include
information that will be disclosed at trialn28 and materials that are evidence of things provable at trial.n29 The mere
fact that a lot of ''work'' has been put into preparing the materials does not entitle them to work-product protection.n30
Thus, for example, a list of witnesses showing their names and locations is not protected, even when the attorney has
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spent a lot of time investigating and compiling the list.n31 However, when the list of witnesses contains ''tactical
information'' because it is a list of potential witnesses, it becomes work product.n32

One court summarized the major categories of nonderivative evidentiary material as follows:n33

The identity or location of evidentiary matter;

Material objects that are admissible in evidence;

Information about potential witnesses; and

Written or recorded statements of prospective witnesses.

[ii] Names of Witnesses

The names, addresses, and other identifying information about persons who have knowledge relevant to a case are not
derivative material. They must be disclosed to the opposition on request, no matter how or by whom the information
was obtained.n34

[iii] Statements of Witnesses

The recorded statements of witnesses are not derivative and cannot be brought within the work product rule.n35

However, some cases have held that memories of or notes on a witness's statement made by a person whose work is
included within the work product rule may be protected. This may arise when the notes consist of the impressions and
assessments of the witness's attitude and meaning as well as of his or her precise words.n36

[3] Material Must Be Generated on Attorney's Initiative

In order to be protected under the work product rule, the material must have been generated on the initiative of an
attorney.n37 The material must be the work of the attorney or his or her agent, and not merely the adoption of the work
of another or work performed independently.n38 For example, the opinion of an expert retained by an attorney as an
aide or a consultant assisting in trial preparation is protected.n39

[4] Work of Attorney's Agent

Qualified work product protection extends to work done by an attorney's agent.n40 Additionally, the absolute work
product protection given to the writings of an attorney may be extended to the writings of an attorney's agent when
appropriate.n41

[5] Work in Anticipation of Litigation

[a] California Policy

Although the statement of policy for the work product rule in Cal. Civ. Proc. Code § 2018.020 refers to work done in
preparing cases for trial, the application of the rule is not expressly limited to preparation for litigation and cases have
extended protection to nonlitigation work in some circumstances. At least when the absolute protection extended by
Cal. Civ. Proc. Code § 2018.030(a) (protection of attorney's impressions, conclusions, opinions, or legal research or
theories)n42 is concerned, the work product protection applies to work done by an attorney in a nonlitigation legal
capacity.n43
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[b] Federal Test

Fed. R. Civ. P. 26(b)(3), from which Cal. Civ. Proc. Code § 2018.010 et seq. is partially derived,n44 protects materials
prepared in anticipation of litigation or for trial.

It is the prospect, rather than the actual occurrence of litigation, that is determinative in deciding work product
protection.n45 One court found that the fact that a matter may or even likely will ultimately come to litigation is not
sufficient to protect the work product. The threat of litigation must be more real and imminent than ''likely,'' for the
protection to apply.n46 Another court couched its finding in terms relating to the arising of a claim, saying that at the
very least, some articulable claim, likely to lead to litigation, must have arisen.n47

Other courts have looked at the primary motivating purpose behind the creation of the alleged work product. If the
primary motivating purpose is not to assist in a pending or impending litigation, then the work is not protected as work
product.n48 If the work would have been prepared in the normal course of events, even if there were no meaningful
prospect of litigation, there is no protection.n49

[6] Requisites for Overcoming Qualified Privilege

Under Cal. Civ. Proc. Code § 2018.030(b), the qualified work product privilege may be overcome only if the court
determines that denial of discovery will unfairly prejudice the party seeking discovery in preparing that party's claim or
defense or will result in injustice.n50

Application of the qualified work product protection may be disallowed because of resulting injustice. In Williamson v.
Superior Court, n51 the California Supreme Court declined to sanction a deal between two codefendants in which the
first codefendant agreed to withdraw the proposed testimony of its expert, thus placing the expert's report under the
protection of the work product rule, in return for indemnification by the second codefendant. The report had placed
most of the blame for the damages in the underlying action on the second codefendant. The Court opined that to allow
one party to buy the suppression of relevant evidence would open the door to a system where the richest party could
prevail at trial by out-bidding all other parties, thus creating an injustice sufficient to overcome the claim of
protection.n52

Since the basis of the restriction on discovery is fairness, trial courts are given wide discretion in fashioning discovery
procedures that provide for mutual disclosure and prevent one party from taking undue advantage of the adversary's
industry or efforts.n53

The work product protection may not be overcome to remedy prejudice arising from causes unrelated to nondisclosure
of the materials sought.n54

For further discussion of the showing required to overcome qualified work product protection, see § 28.08[4][b].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork
ProductFact Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductOpinion Work ProductCivil
ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil ProcedureDiscoveryPrivileged MattersWork
ProductWaivers

FOOTNOTES:
(n1)Footnote 1. See discussion in § 28.04.
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(n2)Footnote 2. Cal. Civ. Proc. Code § 2018.030(b).

(n3)Footnote 3. American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d 579, 594, 113 Cal. Rptr.
561 (decided under prior law).

(n4)Footnote 4. Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 394, 171 Cal. Rptr. 413
(decided under prior law).

(n5)Footnote 5. Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 69, 166 Cal. Rptr. 274 (decided under
prior law).

(n6)Footnote 6. San Diego County Dep't of Social Servs. v. Tina G. (In re Tabatha G). (1996) 45 Cal. App. 4th
1159, 1167-1168, 53 Cal. Rptr. 2d 93 .

(n7)Footnote 7. Cal. Civ. Proc. Code § 2018.030.

(n8)Footnote 8. See Cal. Civ. Proc. Code § 2018.030(a).

(n9)Footnote 9. Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 198, 83 Cal. Rptr. 231 (decided
under prior law).

(n10)Footnote 10. Wilson v. Superior Court (1964) 226 Cal. App. 2d 715, 724, 38 Cal. Rptr. 255 ; see also
Jasper Construction, Inc. v. Foothill Junior College Dist. (1979) 91 Cal. App. 3d 1, 16, 153 Cal. Rptr. 767 (quoting
Wilson with approval).

(n11)Footnote 11. See Lasky, Haas, Cohler, & Munter v. Superior Court (1985) 172 Cal. App. 3d 264, 271, 218
Cal. Rptr. 205 .

(n12)Footnote 12. See Brown v. Superior Court (1963) 218 Cal. App. 2d 430, 443, 32 Cal. Rptr. 527 (decided
under prior law).

(n13)Footnote 13. See Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 198, 83 Cal. Rptr. 231
(decided under prior law).

(n14)Footnote 14. See Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834, 148 Cal. Rptr. 39, 582 P.2d 126
(decided under prior law); Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 10, 66 Cal. Rptr. 280 (decided under
prior law).

(n15)Footnote 15. Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 10, 66 Cal. Rptr. 280 (decided under prior
law).

(n16)Footnote 16. Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 69, 166 Cal. Rptr. 274 (decided under
prior law).

(n17)Footnote 17. Nacht & Lewis Architects, Inc. v. Superior Court (1996) 47 Cal. App. 4th 214, 217-218, 54
Cal. Rptr. 2d 575 ; see 28.03[2][c], [d].

(n18)Footnote 18. Rodriguez v. McDonnell Douglas Corp. (1978) 87 Cal. App. 3d 626, 647-648, 151 Cal. Rptr.
399 (decided under prior law) (investigator's report containing otherwise discoverable records of witness statements
completely privileged when intertwined with investigator's comments).

(n19)Footnote 19. Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 10, 66 Cal. Rptr. 280 (decided under prior
law).
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(n20)Footnote 20. Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 10, 66 Cal. Rptr. 280 (decided under prior
law).

(n21)Footnote 21. People v. Boehm (1969) 270 Cal. App. 2d 13, 21, 75 Cal. Rptr. 590 (decided under prior law).

(n22)Footnote 22. Nacht & Lewis Architects, Inc. v. Superior Court (1996) 47 Cal. App. 4th 214, 217, 54 Cal.
Rptr. 2d 575 (list of potential witnesses interviewed by counsel); City of Long Beach v. Superior Court (1976) 64 Cal.
App. 3d 65, 78-79, 134 Cal. Rptr. 468 (decided under prior law). The Long Beach court noted that if the list of
nonexpert trial witnesses was discoverable, a description of the nature of the testimony of each, such as eyewitness,
expert, or reputation might also be discoverable as qualified work product.

(n23)Footnote 23. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 134 Cal. Rptr. 468 .

(n24)Footnote 24. See City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 79, 79 n.6, 134 Cal. Rptr.
468 (decided under prior law).

(n25)Footnote 25. In re Jeanette H. (1990) 225 Cal. App. 3d 25, 275 Cal. Rptr. 9 .

(n26)Footnote 26. In re Jeanette H. (1990) 225 Cal. App. 3d 25, 34-37, 275 Cal. Rptr. 9 (court also noted that
such a rule would not conflict with City of Long Beach).

(n27)Footnote 27. In re Jeanette H. (1990) 225 Cal. App. 3d 25, 35-36, 275 Cal. Rptr. 9 (court also noted that
compelled mutual exchange of witness lists has been utilized in federal pretrial procedure as a reasonable method to
force adequate preparation by counsel before trial and to apprise the court of the complexity of the case to be tried).

(n28)Footnote 28. Southern Pac. Co. v. Superior Court (1969) 3 Cal. App. 3d 195, 199, 83 Cal. Rptr. 231
(decided under prior law).

(n29)Footnote 29. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 72, 134 Cal. Rptr. 468
(decided under prior law). See Aerojet-General Corp. v. Transport Indemnity Insurance (1993) 18 Cal. App. 4th 996,
1004, 22 Cal. Rptr. 2d 862 (identity and location of persons having knowledge of relevant facts is not entitled to be
concealed under work product rule).

(n30)Footnote 30. Rojas v. Superior Court (2002) 102 Cal. App. 4th 1062, 1078, 126 Cal. Rptr. 2d 97 .

(n31)Footnote 31. Aerojet-General Corp. v. Transport Indemnity Insurance (1993) 18 Cal. App. 4th 996, 1004,
22 Cal. Rptr. 2d 862 ; see 28.03[2][d][ii].

(n32)Footnote 32. Nacht & Lewis Architects, Inc. v. Superior Court (1996) 47 Cal. App. 4th 214, 217-218, 54
Cal. Rptr. 2d 575 (that list ''would tend to reveal counsel's evaluation of the case by identifying the persons who claimed
knowledge of the incident from whom counsel deemed it important to obtain statements,'' even thought ostensibly list
itself was purely ''factual'' information); see 28.03[2][c].

(n33)Footnote 33. Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 69, 166 Cal. Rptr. 274 (decided under
prior law).

(n34)Footnote 34. Nacht & Lewis Architects, Inc. v. Superior Court (1996) 47 Cal. App. 4th 214, 217-218, 54
Cal. Rptr. 2d 575 (list of potential witnesses who turned over to counsel their independently prepared statements was
not protected work product); City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 76-77, 134 Cal. Rptr.
468 (decided under prior law).

(n35)Footnote 35. Kadelbach v. Amaral (1973) 31 Cal. App. 3d 814, 822-823, 107 Cal. Rptr. 720 (decided under
prior law; specifically disapproving earlier case intimating that statements of witnesses were protected).
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(n36)Footnote 36. See Rodriguez v. McDonnell Douglas Corp. (1978) 87 Cal. App. 3d 626, 647-648, 151 Cal.
Rptr. 399 (decided under prior law).

(n37)Footnote 37. See Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 10, 66 Cal. Rptr. 280 (decided under
prior law).

(n38)Footnote 38. See Wilson v. Superior Court (1964) 226 Cal. App. 2d 715, 724, 38 Cal. Rptr. 255 (decided
under prior law).

(n39)Footnote 39. See Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834, 148 Cal. Rptr. 39, 582 P.2d 126
(decided under prior law); Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 271, 114 Cal. Rptr. 20 (decided
under prior law); see also § 28.05[3].

(n40)Footnote 40. Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834, 148 Cal. Rptr. 39, 582 P.2d 126
(decided under prior law).

(n41)Footnote 41. Rodriguez v. McDonnell Douglas Corp. (1978) 87 Cal. App. 3d 626, 647-648, 151 Cal. Rptr.
399 (notes of private investigator hired by attorney contained comments on witness's statements that were inextricably
intertwined with recorded statement of witness; decided under prior law).

(n42)Footnote 42. See discussion in § 28.04.

(n43)Footnote 43. See Aetna Casualty & Surety Co. v. Superior Court (1984) 153 Cal. App. 3d 467, 478-479, 200
Cal. Rptr. 471 (decided under prior law); Rumac, Inc. v. Bottomley (1983) 143 Cal. App. 3d 810, 813-816, 192 Cal.
Rptr. 104 , discussed in § 28.04[7]; see also ''Work product privilege as applying to material prepared for terminated
litigation or for claim which did not result in litigation,'' 27 A.L.R.4th 568 (1984).

(n44)Footnote 44. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2018.

(n45)Footnote 45. Kent v. N.L.R.B. (5th Cir. [Ala.] 1976) 530 F.2d 612, 623-624 .

(n46)Footnote 46. Cedrone v. Unity Sav. Ass'n. (E.D. Pa. 1984) 103 F.R.D. 423, 426 .

(n47)Footnote 47. Coastal States Gas Corp. v. Department of Energy (D.C. Cir. 1980) 617 F.2d 854, 865 (no
protection because there was not even dimmest expectation of litigation at time document was drafted).

(n48)Footnote 48. See, e.g., United States v. Gulf Oil Corp. (Temp. Emergency Ct. App. 1985) 760 F.2d 292, 296
(documents created to assist in preparation of financial reports to satisfy federal securities laws are not work product).

(n49)Footnote 49. United States v. 22.80 Acres of Land (N.D. Cal. 1985) 107 F.R.D. 20, 24 .

(n50)Footnote 50. Cal. Civ. Proc. Code § 2018.030(b).

(n51)Footnote 51. Williamson v. Superior Court (1978) 21 Cal. 3d 829, 148 Cal. Rptr. 39, 582 P.2d 126 .

(n52)Footnote 52. See Williamson v. Superior Court (1978) 21 Cal. 3d 829, 838, 148 Cal. Rptr. 39, 582 P.2d 126
(decided under prior law).

(n53)Footnote 53. See Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 11, 66 Cal. Rptr. 280 (decided under
prior law); Swartzman v. Superior Court (1964) 231 Cal. App. 2d 195, 203-204, 41 Cal. Rptr. 721 (decided under prior
law); see also Cal. Civ. Proc. Code § 2018.020.

(n54)Footnote 54. Scotsman Mfg. Co. v. Superior Court (1966) 242 Cal. App. 2d 527, 530, 51 Cal. Rptr. 511
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(decided under prior law) (continuance rather than denial of work product protection is appropriate to overcome
prejudice resulting from party's being brought into action at late date).
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§ 28.04 Absolute Work Product Protection

[1] Writing Reflecting Attorney's Mental Process Is Protected

Any writing that reflects an attorney's impressions, conclusions, opinions, or legal research or theories is not
discoverable under any circumstances.n1 This rule applies regardless of whether the writing was prepared in
anticipation of litigation or for trial or prepared while acting in a nonlitigation legal capacity.n2 The absolute privilege
created by this rule extends beyond the termination of the litigation for which the writing is prepared.n3

[2] Definition of ''Writing''

The term ''writing,'' as used in Cal. Civ. Proc. Code § 2018.030, is defined by Cal. Evid. Code § 250.n4Cal. Evid. Code
§ 250 provides that ''writing'' means handwriting, typewriting, printing, photostating, photographing, photocopying,
transmitting by electronic mail or facsimile, and every other means of recording on any tangible thing any form of
communication or representation, including letters, words, pictures, sounds, or symbols, or combinations thereof, and
any record created thereby, regardless of the manner in which the record has been stored. ''Writing'' is thus very broadly
defined to include all forms of tangible expression.n5

[3] Protection Extended to Oral Communications Eventually Written

The absolute protection of Cal. Civ. Proc. Code § 2018.030(a) should be construed to protect all internal, oral
communications among members of a law firm that were eventually reduced to writing and not communicated outside
the firm.n6

[4] Responsive Writings Are Protected

In applying the absolute work product rule, there is no distinction between documents that have been prepared on an
attorney's own initiative and writings that are prepared at the request of the opposition. Thus, interrogatories requiring
the defense to disclose the extent of testimony expected from nonexpert witnesses are precluded under the work product
rule, since those responses necessarily entail statements of the defense counsel's conclusions about what the witness will
say.n7

[5] Writings Not Protected

Not all writings made by an attorney are absolutely protected. Certain classes of writings are not included within the
definition of work product. For example, recordings of the statements of witnesses do not reflect the attorney's mental
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impressions and are not even qualifiedly protected.n8 However, any analysis or conclusions that the attorney may
include in those recordings are protected and should be segregated from the record before discovery is made.n9

The legal contentions of counsel are discoverable in order to facilitate trial on the merits and so that issues that are not
disputed may be disposed of before trial. However, the legal reasoning that lies behind a party's contentions is
protected.n10 Hence, the substance and content of a writing or writings must be analyzed by the court in order to
determine which parts are protected by the work product rule and the attorney-client privilege and which are
discoverable.n11

[6] Protection for Legal Opinions or Theories Not in Writing

Although the absolute work product protection applies only to written material, unwritten legal opinions may gain
absolute protection under the attorney-client privilege set forth in Cal. Evid. Code § 952. A ''confidential
communication'' protected from disclosure by the attorney-client privilege includes a legal opinion formed by the
attorney in the course of the attorney-client relationship.n12 This provides protection to the unwritten opinions of an
attorney comparable to the protection given to written ideas by the work product doctrine.n13

In addition, unwritten legal opinions and theories that would be absolutely protected if in written form are immune from
discovery by interrogatories.n14

[7] Work in Anticipation of Litigation

Although the statement of policy for the work product rule in Cal. Civ. Proc. Code § 2018.020 refers to work done in
preparation of cases for trial, the application of the rule is not expressly limited to preparation for litigation. Thus, the
work product protection applies to work done by an attorney in a nonlitigation legal capacity.n15 For example, work
product generated by an insurer's attorney in advising the insurer regarding whether or not to accept an obligation under
a policy is covered by the protection in a subsequent insurance bad-faith action.n16 Similarly, notes made by an
attorney during contract negotiations have been protected by the absolute work product rule.n17

[8] Absolute Protection Applicable Only to Work as Attorney

The absolute protection of the work product rule extends only to legal work performed within the attorney-client
relationship. For example, if an attorney acts merely as a business agent in conveying a client's position to a contracting
party, there is no absolute work product protection for the attorney's notes concerning the conversation.n18 At times,
this line between acts performed as an agent and acts involving legal work in a nonlitigation capacity may be difficult to
draw, but to fail to make the distinction in applying the work product protection would place an unjustifiable premium
on using attorneys as business agents.n19

[9] Attorney's Ethical Duty Owed on Receipt of Work Product

The California Supreme Court has adopted an ''objective standard,'' to be applied prospectively when an attorney
inadvertently receives obviously confidential or privileged material:n20

The lawyer receiving such materials should refrain from examining the materials any more than is
essential to ascertain if the materials are privileged, and shall immediately notify the sender that he or she
possesses material that appears to be privileged. The parties may then proceed to resolve the situation by
agreement or may resort to the court for guidance with the benefit of protective orders and other judicial
intervention as may be justified.

In Rico v. Mitsubishi Motors Corp.,n21 the notes at issue, created by the attorney's paralegal, summarized a meeting at
which defendants' attorney and two designated defense experts discussed their litigation strategy and vulnerabilities.
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The notes were written in a dialogue style and were dated, but were not labeled ''confidential'' or ''work product.''
Plaintiffs' attorney, who received the notes through inadvertence, used them during a deposition to impeach a defense
expert.n22 Although the notes were not clearly flagged as confidential, the Court concluded that the ''absence of
prominent notations of confidentiality [did] not make them any less privileged.''n23 The Court elaborated:n24

In applying the rule, courts must consider whether reasonably competent counsel, knowing the
circumstances of the litigation, would have concluded the materials were privileged, how much review
was reasonably necessary to draw that conclusion, and when counsel's examination should have ended.

The standard was ''properly and easily'' applied in this case; and disqualification was appropriate.n25

For further discussion of an attorney's ethical obligations in these circumstances, see California Forms of Pleading and
Practice, Ch. 72, Attorney Practice and Ethics . For discussion of inadvertent disclosure in the context of electronic
discovery (e-discovery), see Ch. 2A, Discovery of Computer Records.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork
ProductFact Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductOpinion Work ProductCivil
ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil ProcedureDiscoveryPrivileged MattersWork
ProductWaiversEvidencePrivilegesAttorney-Client PrivilegeScope

FOOTNOTES:
(n1)Footnote 1. Cal. Civ. Proc. Code § 2018.030(a); see Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807,
815, 68 Cal. Rptr. 3d 758, 171 P.3d 1092 , discussed in [9], below.

(n2)Footnote 2. See Rumac, Inc. v. Bottomley (1983) 143 Cal. App. 3d 810, 815-817, 192 Cal. Rptr. 104 (decided
under prior law), discussed in 28.04[7].

(n3)Footnote 3. Popelka, Allard, McCowan & Jones v. Superior Court (1980) 107 Cal. App. 3d 496, 501-502,
165 Cal. Rptr. 748 (decided under prior law).

(n4)Footnote 4. See Cal. Civ. Proc. Code § 2016.020(c).

(n5)Footnote 5. See Law Rev. Comm. Comment to Cal. Evid. Code § 250; see also Rubio v. Superior Court
(1988) 202 Cal. App. 3d 1343, 1347, 249 Cal. Rptr. 419 (videotape); People v. Estrada (1979) 93 Cal. App. 3d 76,
100, 155 Cal. Rptr. 731 (tape recordings); People v. Manson (1976) 61 Cal. App. 3d 102, 215, 132 Cal. Rptr. 265 ,
cert. denied, 430 U.S. 986 (phonograph record); People v. Moran (1974) 39 Cal. App. 3d 398, 408-410, 114 Cal. Rptr.
413 (videotape).

(n6)Footnote 6. Lasky, Haas, Cohler & Munter v. Superior Court (1985) 172 Cal. App. 3d 264, 286, 218 Cal.
Rptr. 205 (decided under prior law; oral discussion among partners prior to drafting memo to file).

(n7)Footnote 7. City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 80-81, 134 Cal. Rptr. 468
(decided under prior law). For discussion of requests for attorneys' statements of the substance of an expert witness's
expected testimony under Cal. Civ. Proc. Code § 2034.210 et seq., see Ch. 64, Exchange of Expert Trial Witness
Information.

(n8)Footnote 8. See Kadelbach v. Amaral (1973) 31 Cal. App. 3d 814, 822-823, 107 Cal. Rptr. 720 (decided
under prior law).
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(n9)Footnote 9. See Rodriguez v. McDonnell Douglas Corp. (1978) 87 Cal. App. 3d 626, 647-648, 151 Cal. Rptr.
399 (decided under prior law; material completely protected when maker's comments could not be separated).

(n10)Footnote 10. Burke v. Superior Court (1969) 71 Cal. 2d 276, 284-285, 78 Cal. Rptr. 481, 455 P.2d 409
(decided under prior law).

(n11)Footnote 11. See, e.g., 2,022 Ranch, L.L.C. v. Superior Court (2003) 113 Cal. App. 4th 1377, 1397, 7 Cal.
Rptr. 3d 197 (trial court erred in failing to review each deposition question and withheld document to determine which
constituted defendant's factual investigation of plaintiff's insurance claim and which constituted privileged
attorney-client communications or protected work product); Travelers Ins. Companies v. Superior Court (1983) 143
Cal. App. 3d 436, 453-454, 191 Cal. Rptr. 871 (decided under prior law).

(n12)Footnote 12. Cal. Evid. Code § 952.

(n13)Footnote 13. See Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 99, 146 Cal. Rptr. 171 . For
discussion of the attorney-client privilege, see Ch. 27.

(n14)Footnote 14. See City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 80-81, 134 Cal. Rptr. 468
(decided under prior law), discussed in 28.04[4].

(n15)Footnote 15. See Rumac, Inc. v. Bottomley (1983) 143 Cal. App. 3d 810, 813-816, 192 Cal. Rptr. 104 ; see
also ''Work product privilege as applying to material prepared for terminated litigation or for claim which did not result
in litigation,'' 27 A.L.R.4th 568 (1984).

(n16)Footnote 16. Aetna Casualty & Surety Co. v. Superior Court (1984) 153 Cal. App. 3d 467, 478-479, 200
Cal. Rptr. 471 (decided under prior law).

(n17)Footnote 17. Rumac, Inc. v. Bottomley (1983) 143 Cal. App. 3d 810, 815-817, 192 Cal. Rptr. 104 (decided
under prior law) (reasoning that professional competence, which the work product protection is meant to foster, is as
necessary in nonlitigation as in litigation legal work and that fostering competence in nonlitigation work fosters goal of
reducing litigation). The court distinguished the facts of Rumac from those in Watt Industries, Inc. v. Superior Court
(1981) 115 Cal. App. 3d 802, 171 Cal. Rptr. 503 , noting that in Watt, the attorney was acting only as business agent.

(n18)Footnote 18. Watt Industries, Inc. v. Superior Court (1981) 115 Cal. App. 3d 802, 805, 171 Cal. Rptr. 503
(decided under prior law).

(n19)Footnote 19. Watt Industries, Inc. v. Superior Court (1981) 115 Cal. App. 3d 802, 805, 171 Cal. Rptr. 503
(decided under prior law); see also Rumac, Inc. v. Bottomley (1983) 143 Cal. App. 3d 810, 815-817, 192 Cal. Rptr.
104 (decided under prior law), discussed in 28.04[7]. For discussion of the dual role of attorneys, see Ch. 27.

(n20)Footnote 20. Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807, 817 .

(n21)Footnote 21. Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807 .

(n22)Footnote 22. Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807, 815 .

(n23)Footnote 23. Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807, 818 .

(n24)Footnote 24. Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807, 818, 68 Cal. Rptr. 3d 758, 171 P.3d
1092 .

(n25)Footnote 25. Rico v. Mitsubishi Motors Corp. (2007) 42 Cal. 4th 807, 819 .
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§ 28.05 Work Product of Experts

[1] Generally

Opinions and reports of experts developed as a result of the initiative of counsel in case preparation come under the
protection of the qualified work product rule.n1 Thus, experts' opinions and reports are not discoverable unless the party
seeking disclosure can demonstrate that nondisclosure will unduly prejudice his or her preparation or result in an
injustice.n2

The availability of discovery concerning the work of a party's expert depends largely on whether the expert will testify
at trial. If the expert will testify at trial, discovery of the expert is generally permitted.n3 On the other hand, if the expert
was hired merely as a consultant, discovery is normally not permitted except on a strong showing of need.n4 Thus, in
analyzing problems of discovery of expert opinion, a distinction must be made between (1) an expert who is to testify at
trial as an expert witness, and (2) an expert who has been retained by counsel solely as a consultant to aid in trial
preparation.n5

Most of the protection against discovery of expert materials provided under the work product rule is thus lost when an
expert is designated as a witness rather than merely used as a consultant. However, if an expert report contains
information rendered by the expert in the capacity as an advisor to the attorney, the work product rule may apply to
those portions of the report even though other portions of the report are otherwise discoverable.n6

[2] Effect of Expert Witness Exchange

Cal. Civ. Proc. Code § 2034.210 et seq. provides a procedure for the mutual exchange of expert witness information.
However, this provision does not apply to all cases automatically. It must be initiated by one of the parties to a
lawsuit.n7 In addition, it does not apply to information concerning experts who are not expected to testify at trial.n8
Furthermore, while the expert witness exchange procedure governs the discovery of certain expert witness information,
it does not foreclose a work product objection to certain types of discovery. For example, Cal. Civ. Proc. Code §
2034.210(c) permits a party to demand an exchange of all ''discoverable'' reports and writing made by certain specified
experts in the course of preparing an opinion. Presumably, the ''discoverable'' requirement may be used as a basis for
claiming work product protection of certain reports and writings. Thus, if an expert report contains information rendered
by the expert in the capacity as an advisor to the attorney, the work product rule may apply.n9

Similarly, work product protection may be invoked when the expert witness is a percipient witness rather than an
employed or retained expert witness. A percipient witness is generally listed as an expert witness because a party
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intends to ask him or her one or more questions that ''may call for the rendering of an expert opinion.'' The percipient
expert witness is different from an expert witness whose major role is to render an opinion. A percipient expert is not
given information by the employing party, but acquires it from personal observation. Requiring an attorney to analyze
such a witness' anticipated testimony and submit the analysis to the opponent would invade the absolute protection
given by the work product doctrine to the thought processes of an attorney in preparation for trial.n10

For a complete discussion of the procedure for exchange of expert witness information, see Chapter 64, Exchange of
Expert Trial Witness Information. For discussion of waiver of the attorney-client privilege by designating a party as an
expert witness, see Chapter 27, Attorney-Client Privilege, § 27.35.

[3] Nontrial Expert Consultant Work Product Protection

[a] Generally

The opinions and reports of a consultant expert (that is, an expert hired by an attorney in an advisory capacity to aid in
the preparation of the case but not to testify at trial) are protected from discovery by the work product doctrine in the
absence of compelling circumstances.n11 The work product doctrine also protects confidential communications, even if
those communications do not result in the retention of the potential expert, provided that the party asserting privilege
had a reasonable expectation of the communications' confidentiality.n12 At least one court has applied the same
principle to communications with retained experts that one decides not to call as witnesses.n13

In addition, the identity of consultant experts is generally protected. In Kenney v. Superior Court, n14 the plaintiff in a
malpractice action requested discovery of the names of doctors on a medical committee consulted by the defendant. The
court rejected the request. The court reasoned that the discovery could serve no purpose, since the only use of the list
would be to allow the plaintiff to attempt to discover the content of communications between the committee and the
defendant or his counsel.n15

[b] Examples of Requisite Showing

Sufficient showing of good cause to justify discovery of the materials generated by a consultant expert exists when the
consultant is the only available expert in his or her field or unique value attends his or her opinions.n16 However,
competent evidence must be presented to show that an expert is the only available expert in the field. When there is
insufficient competent evidence indicating good cause, discovery of the material generated by that expert is not
available. For example, when the only supporting evidence consisted of a declaration made by the attorney of the party
seeking discovery consisting of hearsay statements that the expert was one of a handful in the state, and one of only two
in the city, the other of whom was employed by the opposing party, the court found that was an insufficient showing of
good cause. The court suggested that evidence concerning the specific number of potential experts in the field, or about
any undue expense involved in contacting the other experts within the state might have constituted good cause.n17

Dicta in one case suggests that discovery would be allowed if the expert had performed tests on physical evidence
relevant to the case and that the opposition was unable to repeat those tests because of alteration or loss of the
evidence.n18

Good cause for discovery of a consultant exists when he or she has knowledge of the location of relevant evidence that
has not been disclosed or has direct knowledge of undisclosed facts of the case, such as the location of physical
evidence or information that the expert acquired prior to his or her employment by counsel.n19

[c] Relationship to Attorney-Client Privilege

The attorney-client privilege protects communications transmitted between a client and his or her attorney in the course
of their relationship.n20 Thus, when an expert acts as a conduit of information from the client to his or her attorney, or
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the expert is a necessary interpreter of the client's information so that the attorney can make use of it, the attorney-client
privilege may protect the expert's reports or opinions from discovery. However, all information and opinions that the
expert has based on openly known facts or that have not come to the expert from the client are outside the
attorney-client privilege.n21

Material generated by an expert is not privileged merely because it is is delivered to counsel in confidence, if the client
was not the source of the expert's information.n22

Although an expert's opinion or report based on material that is not privileged does not become privileged when
delivered to counsel, the attorney's analysis and evaluation of the expert's work may be protected by the attorney-client
privilege as part of the advice of counsel.n23

[4] Trial Experts

[a] Generally

Among the burdens normally required to be shown to compel discovery of expert opinions in advance of trial is a
showing that the expert may be called as a witness.n24 An expert who is a witness is subject to broad discovery because
his or her opinions have become a factor in the litigation.n25

[b] Distinction Between Expert's Advice to Counsel and Expert's Opinions

In determining whether designating an expert as a witness constitutes waiver of the work product rule with respect to
materials generated by that expert, a distinction must be made between the expert's advice to counsel and the expert's
own opinions and observations.n26 Even after an expert has been designated as a witness, automatic waiver of work
product protection is limited to the matters relevant to the expert's expected testimony. The content of communications
between the expert and the attorney who employed him or her retains qualified protection as work product.n27

In National Steel Products Co. v. Superior Court, n28 the plaintiff sought discovery of an engineering analysis prepared
by a potential expert witness for defendant during a prior, similar action against defendant in another state. The court of
appeal ordered an in camera inspection of the analysis by the trial court, permitting discovery only to the extent that the
analysis was relevant and unprotected as work product.

Services that qualify the person as an expert witness are subject to discovery when they are severable from expert
advisory services, which are protected. Services qualifying a person as an expert witness are those that contain findings
and opinions of the expert that go to the establishment or denial of a principal fact in issue.n29 Advisory services are
those that are designed to assist the attorney in matters such as the preparation of pleadings, the manner of presentation
of proof, and cross-examination of opposing expert witnesses. In other words, advisory services are matters that are
often reflective of the mental processes of the attorney under whose direction the expert works. Portions of an expert
witness's work found to be advisory and subject to the conditional protection may not be discovered absent some other
compelling reason for discovery, such as the work's impeachment value or the unavailability of an adequate
substitute.n30

[c] Designation of Expert as Witness

Parties are required to designate experts expected to testify as witnesses before the trial date.n31Cal. Civ. Proc. Code §
2034.210 et seq. provides a procedure for the exchange of lists of expert witnesses expected to testify and for the
exchange of discoverable reports and writings of each identified expert witness. Failure to provide that list may
constitute a waiver of the right to call unlisted experts at trial.n32 For discussion of Cal. Civ. Proc. Code § 2034.010 et
seq. and its procedures and requirements, see Chapter 64.

Page 27
1-28 California Deposition and Discovery Practice § 28.05



A party may withdraw a consultant-expert who has been named as a potential witness at any time prior to the expert's
deposition.n33 In that event, the work product protection is reestablished with respect to that expert's knowledge or
opinion.n34 Materials generated as a result of the expert's advisory services, protection of which was not withdrawn due
to the expert's designation as a potential witness, remain protected work product.n35

Once a previously designated expert has been withdrawn from the list of potential witnesses, if that expert continues his
or her relationship with the party as a consultant, the opposing party is barred from communicating with the expert and
from retaining him or her as an expert.n36 Without such a rule two separate, but equally undesirable, consequences
would result. First, a designated expert later withdrawn could ''sell'' his or her opinions to the highest bidder and be free
of concern about whether his or her previous consultation is protected by work product. Second, a party would never
withdraw a previously designated expert for fear that the attorney's work product would become available to the
opposition.n37

These consequences are viewed so seriously that when an attorney violates the rule, he or she must be recused. For
example, in County of Los Angeles v. Superior Court, n38 a medical malpractice action, the plaintiff patient's attorney
contacted the neurologist previously designated as defendant county's expert who remained as consultant to the county,
questioned him on his medical opinion regarding the plaintiff's medical records and pathology reports, discussed the
contents and medical conclusions drawn in a report prepared by the neurologist for the county, and augmented the
expert witness list to include the neurologist as his own expert witness. The court of appeal indicated that the plaintiff's
attorney should be recused, observing that having become privy to an opposing party's work product, there was no way
the offending attorney could separate that knowledge from his preparation of the case. The court acknowledged that
disqualification of his attorney caused a hardship to the plaintiff, but said that the need to maintain ethical standards of
professional responsibility and the preservation of public trust in the scrupulous administration of justice and in the
integrity of the bar was paramount.n39

[5] Particular Rules Regarding Medical Reports

Confidential communications between a patient and his or her physician are protected from disclosure by the
physician-patient privilege. That privilege prevents disclosure of communications when a person consults a physician or
submits to an examination for the purpose of securing a diagnosis or preventive, palliative, or curative treatment of his
or her physical, mental, or emotional condition.n40 However, there is no physician-patient privilege when the condition
of the patient has been placed in issue by the patient.n41

A report by a nontestifying physician who has examined a party at the request of the party's attorney normally comes
under protection of the qualified work product rule.n42

Cal. Civ. Proc. Code § 2032.010 et seq. sets forth the rules and procedures governing the physical or mental
examination of a party when the physical or mental condition of that party is in controversy in an action. It permits a
party to require the physical examination of another within certain limitations.n43 The party or person subjected to an
examination under these provisions may obtain, on demand, a copy of the report of the physician or licensed clinical
psychologist who conducted the examination; work product protection is waived as to such a report.n44 However, if a
party makes such a demand, or takes the deposition of the examiner other than under Cal. Civ. Proc. Code § 2034.410
et seq. (deposition of expert), he or she waives, for the pending action and any other action involving the same
controversy, any privilege as well as any protection for work product that the party or examinee may have for reports of
any examination, previously or thereafter made, of the same condition.n45 For discussion of the procedures regarding
physical and mental examinations, see Chapter 62.

Legal Topics:

For related research and practice materials, see the following legal topics:
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Civil ProcedureDiscoveryPrivileged MattersWork ProductFact Work ProductCivil ProcedureDiscoveryPrivileged
MattersWork ProductOpinion Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil
ProcedureDiscoveryPrivileged MattersWork ProductWaiversEvidenceTestimonyExpertsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834, 148 Cal. Rptr. 39, 582 P.2d 126
(decided under prior law); County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 654, 271 Cal. Rptr.
698 ; National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 487, 210 Cal. Rptr. 535 .

(n2)Footnote 2. See Cal. Civ. Proc. Code § 2018.030(b); Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 11,
66 Cal. Rptr. 280 (decided under prior law); Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 271, 114 Cal.
Rptr. 20 (decided under prior law); Scotsman Mfg. Co. v. Superior Court (1966) 242 Cal. App. 2d 527, 529, 51 Cal.
Rptr. 511 (decided under prior law); see also Dow Chemical Co. v. Superior Court (1969) 2 Cal. App. 3d 1, 9, 82 Cal.
Rptr. 288 (decided under prior law); Grand Lake Drive In v. Superior Court (1960) 179 Cal. App. 2d 122, 129, 3 Cal.
Rptr. 621 (decided under prior law).

(n3)Footnote 3. Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834-835, 148 Cal. Rptr. 39, 582 P.2d 126
(decided under prior law); see discussion in 28.05[4].

(n4)Footnote 4. National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 490, 210 Cal. Rptr.
535 ; see discussion in 28.05[3].

(n5)Footnote 5. Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834-835, 148 Cal. Rptr. 39, 582 P.2d 126
(decided under prior law); see also Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 271, 114 Cal. Rptr. 20
(decided under prior law).

(n6)Footnote 6. See National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 489-492, 210
Cal. Rptr. 535 .

(n7)Footnote 7. See Cal. Civ. Proc. Code § 2034.210.

(n8)Footnote 8. See Cal. Civ. Proc. Code § 2034.210(a).

(n9)Footnote 9. See National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 488-489, 210
Cal. Rptr. 535 .

(n10)Footnote 10. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 34-35, 91 Cal. Rptr. 2d 293, 989 P.2d 720
(percipient expert acquires information independently and is thus more like a fact witness); Huntley v. Foster (1995)
35 Cal. App. 4th 753, 756, 41 Cal. Rptr. 2d 358 ; Hurtado v. Western Medical Center (1990) 222 Cal. App. 3d 1198,
1203, 272 Cal. Rptr. 324 (dicta because treating physicians designated as expert witnesses by plaintiff were never
deposed); City of Long Beach v. Superior Court (1976) 64 Cal. App. 3d 65, 80-81, 134 Cal. Rptr. 468 .

(n11)Footnote 11. National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 490, 210 Cal.
Rptr. 535 . See Armenta v. Superior Court (2002) 101 Cal. App. 4th 525, 537, 124 Cal. Rptr. 2d 273 (qui tam plaintiff
who entered into joint prosecution agreement with government entity had work product interest in reports of expert
retained as consultant, but not designated as witness, that counsel for government entity could not waive; no substantial
evidence supported trial court's conclusion that denial of access to expert's information would unfairly prejudice
defense).

(n12)Footnote 12. Shadow Traffic Network v. Superior Court (1994) 24 Cal. App. 4th 1067, 1080, 29 Cal. Rptr.
2d 693 .
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(n13)Footnote 13. See Armenta v. Superior Court (2002) 101 Cal. App. 4th 525, 535, 124 Cal. Rptr. 2d 273
(citing Shadow Traffic v. Superior Court).

(n14)Footnote 14. Kenney v. Superior Court (1967) 255 Cal. App. 2d 106, 63 Cal. Rptr. 84 .

(n15)Footnote 15. Kenney v. Superior Court (1967) 255 Cal. App. 2d 106, 113-114, 63 Cal. Rptr. 84 (decided
under prior law).

(n16)Footnote 16. See Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 11, 66 Cal. Rptr. 280 (decided under
prior law).

(n17)Footnote 17. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 654, 654 n.4, 271 Cal.
Rptr. 698 .

(n18)Footnote 18. See Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 272-273, 114 Cal. Rptr. 20
(decided under prior law).

(n19)Footnote 19. See Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 10, 66 Cal. Rptr. 280 (decided under
prior law); see also Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 273, 114 Cal. Rptr. 20 (decided under
prior law).

(n20)Footnote 20. Cal Evid. Code §§ 952, 954; see discussion in Ch. 27.

(n21)Footnote 21. San Diego Professional Ass'n. v. Superior Court (1962) 58 Cal. 2d 194, 201-202, 23 Cal.
Rptr. 384, 373 P.2d 448 (decided under prior law; distinguishing report of engineer who used public information
regarding building from report of physician who acts as conduit of personal health information from client).

(n22)Footnote 22. 18 Oceanside Union School Dist. v. Superior Court (1962) 58 Cal. 2d 180, 189, 23 Cal. Rptr.
375, 373 P.2d 439 (decided under prior law).

(n23)Footnote 23. See San Diego Professional Ass'n. v. Superior Court (1962) 58 Cal. 2d 194, 202, 23 Cal. Rptr.
384, 373 P.2d 448 (decided under prior law); Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 9-10, 64 Cal. Rptr.
753 (decided under prior law). See also Armenta v. Superior Court (2002) 101 Cal. App. 4th 525, 535, 124 Cal. Rptr.
2d 273 (''[R]eports prepared by an expert as a consultant are protected until the expert is designated as a witness... .
However, to the extent that said reports embrace counsel's impressions and conclusions, the work-product doctrine
gives absolute protection to that information,'' quoting Shadow Traffic v. Superior Court); Shadow Traffic Network v.
Superior Court (1994) 24 Cal. App. 4th 1067, 1079, 29 Cal. Rptr. 2d 693 (to extent that reports prepared by expert
embrace attorney's impressions and conclusions, work-product doctrine gives absolute protection to that information).

(n24)Footnote 24. See Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834-835, 148 Cal. Rptr. 39, 582
P.2d 126 (decided under prior law); Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 272, 114 Cal. Rptr. 20
(decided under prior law).

(n25)Footnote 25. See Swartzman v. Superior Court (1964) 231 Cal. App. 2d 195, 202-203, 41 Cal. Rptr. 721
(decided under prior law).

(n26)Footnote 26. Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 271, 114 Cal. Rptr. 20 (decided under
prior law).

(n27)Footnote 27. Scotsman Mfg. Co. v. Superior Court (1966) 242 Cal. App. 2d 527, 531, 51 Cal. Rptr. 511
(decided under prior law).

(n28)Footnote 28. National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 210 Cal. Rptr. 535

Page 30
1-28 California Deposition and Discovery Practice § 28.05



.

(n29)Footnote 29. National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 488-493, 210 Cal.
Rptr. 535 (decided under prior law).

(n30)Footnote 30. National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 488-493, 210 Cal.
Rptr. 535 (decided under prior law).

(n31)Footnote 31. See Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834-835, 148 Cal. Rptr. 39, 582
P.2d 126 ; Kenney v. Superior Court (1967) 255 Cal. App. 2d 106, 112, 63 Cal. Rptr. 84 (both cases decided under
prior law).

(n32)Footnote 32. Cal. Civ. Proc. Code § 2034.300.

(n33)Footnote 33. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 656, 271 Cal. Rptr. 698
(withdrawal does not require noticed motion).

(n34)Footnote 34. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 655-658, 271 Cal. Rptr.
698 ; see Williamson v. Superior Court (1978) 21 Cal. 3d 829, 835, 148 Cal. Rptr. 39, 582 P.2d 126 (decided under
prior law; dicta).

(n35)Footnote 35. See County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 655, 271 Cal. Rptr.
698 .

(n36)Footnote 36. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 657-658, 271 Cal. Rptr.
698 .

(n37)Footnote 37. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 657-658, 271 Cal. Rptr.
698 .

(n38)Footnote 38. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 271 Cal. Rptr. 698 .

(n39)Footnote 39. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 658, 271 Cal. Rptr. 698
.

(n40)Footnote 40. Cal. Evid. Code §§ 990-994.

(n41)Footnote 41. Cal. Evid. Code § 996. For discussion of the physician-patient privilege, see Ch. 24.

(n42)Footnote 42. See Sanders v. Superior Court (1973) 34 Cal. App. 3d 270, 278-280, 109 Cal. Rptr. 770
(decided under prior law); see also § 28.03[5][a].

(n43)Footnote 43. See Cal. Civ. Proc. Code § 2032.010 et seq., discussed in Ch. 62.

(n44)Footnote 44. Cal. Civ. Proc. Code § 2032.610-2032.630.

(n45)Footnote 45. See Cal. Civ. Proc. Code § 2032.630.
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§ 28.06 Duration of Protection

[1] Application During Discovery

The statutory work product rule applies to discovery proceedings.n1

[2] Application During Trial

There is a line of authority expressing doubt that the work product protection is available to prohibit testimony at
trial.n2 These cases have reasoned that the work product rule is set forth in the provisions of the Code of Civil
Procedure relating to discovery,n3 rather than among the Evidence Code provisions that set forth the privileges
applicable at trial.n4 These cases note that the work product rule refers on its face only to discovery without using the
term ''privilege,'' as do the relevant Evidence Code provisions.n5 One court reasoned that because the purpose of the
work product rule is to prevent counsel from taking advantage of the adversary's efforts in preparation for trial, and not
to surpress relevant evidence which happened to be obtained by the the opposition, it should not be used to prohibit the
introduction of relevant testimony at trial which happened to have been obtained by the opposition.n6

In Rodriguez v. McDonnell Douglas Corp., n7 the court of appeal took the opposite view, holding that in order to give
sufficient effect to the purpose of the work product rule, that of preventing one party from taking unfair advantage of his
or her adversary's effort, a person's work product must be protected during trial as well as during discovery.n8

The Rodriquez rule appears to state the better view. Applying the work product rule at trial would appear to better
forestall the chilling effect that disclosure of unfavorable research would have on a person's willingness to commit to
paper unfavorable information or personal doubts about a case, which is one of the stated purposes of the work product
rule.n9 Moreover, compelling disclosure of the work product at trial would appear to undermine the rule that the person
is entitled to protection against compelled disclosure of work product in subsequent proceedings.n10

[3] Application in Subsequent Proceedings

The work product protection does not end with the termination of the action for which the work was done.n11 The
protection is available in all subsequent actions, whether they deal with the same subject matter as the original action or
not.n12

Legal Topics:

For related research and practice materials, see the following legal topics:

Page 32



Civil ProcedureDiscoveryPrivileged MattersWork ProductFact Work ProductCivil ProcedureDiscoveryPrivileged
MattersWork ProductOpinion Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil
ProcedureDiscoveryPrivileged MattersWork ProductWaivers

FOOTNOTES:
(n1)Footnote 1. See Cal. Civ. Proc. Code § 2018.030.

(n2)Footnote 2. See, e.g., Jasper Construction, Inc. v. Foothill Junior College Dist. (1979) 91 Cal. App. 3d 1, 16,
153 Cal. Rptr. 767 .

(n3)Footnote 3. See Cal. Civ. Proc. Code § 2018.010 et seq.

(n4)Footnote 4. Cal. Evid. Code §§ 930-1060.

(n5)Footnote 5. Compare Cal. Civ. Proc. Code § 2018.010-2018.080, with Cal. Evid. Code §§ 930-1060
(privileges effective at trial); see also Brokopp v. Ford Motor Co. (1977) 71 Cal. App. 3d 841, 857, 139 Cal. Rptr. 888
; Mize v. Atchison, T. & S.F. Ry. Co. (1975) 46 Cal. App. 3d 436, 448, 120 Cal. Rptr. 787 (decided under prior law;
cases citing alternative grounds for not applying work product rule during trial).

(n6)Footnote 6. See Jasper Construction, Inc. v. Foothill Junior College Dist. (1979) 91 Cal. App. 3d 1, 16, 153
Cal. Rptr. 767 .

(n7)Footnote 7. Rodriguez v. McDonnell Douglas Corp. (1978) 87 Cal. App. 3d 626, 151 Cal. Rptr. 399 .

(n8)Footnote 8. Rodriguez v. McDonnell Douglas Corp. (1978) 87 Cal. App. 3d 626, 648-649, 151 Cal. Rptr. 399
(decided under prior law).

(n9)Footnote 9. See Cal. Civ. Proc. Code § 2018.020; Hickman v. Taylor (1947) 329 U.S. 495, 510-511, 67 S. Ct.
385, 91 L. Ed. 451 .

(n10)Footnote 10. See Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 62-63, 166 Cal. Rptr. 274 (decided
under prior law); Popelka, Allard McCowan & Jones v. Superior Court (1980) 107 Cal. App. 3d 496, 501-502, 165
Cal. Rptr. 748 (decided under prior law); see discussion in 28.06[3].

(n11)Footnote 11. See In re Grand Jury Subpoena Dated Nov. 8, 1979 (6th Cir. 1980) 622 F.2d 933, 935 . See also
71 Ops. Cal. Atty. Gen. 5 (1988) (duration of work product protection when relied on by public official).

(n12)Footnote 12. Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 62-63, 166 Cal. Rptr. 274 (decided
under prior law); Popelka, Allard McCowan & Jones v. Superior Court (1980) 107 Cal. App. 3d 496, 501-502, 165
Cal. Rptr. 748 (decided under prior law).
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§ 28.07 Holder of Work Product Protection

[1] Protection Belongs to Attorney, Not Client

The work product protection belongs to the attorney who performed the work or whose agents performed the work.n1
Thus, the client cannot assert the protection after it has been waived by the attorney.n2 However, the client may claim
the protection on the attorney's behalf when the attorney is unavailable.n3 Conversely, the attorney may assert the work
product protection even against the client, at least when the withholding of work product would not clearly prejudice the
interests of a former client, and would apparently serve the interests of a present client.n4

One court of appeal has held that in propria persona litigants may assert the statutory work product protection.n5 In
reaching this conclusion, the court reasoned that the use of the word ''attorney'' in Cal. Civ. Proc. Code § 2018.010 et
seq. is ambiguous: The statute does not define the term, and it has been applied to other statutes without distinguishing
between attorneys and unrepresented litigants. Further, Section 2018.020's stated purpose and the underlying reasons for
its creation emphasized the need to limit discovery to promote diligence in preparing one's own case, rather than
depending on an adversary's efforts. This policy is important not only for attorneys, but also for litigants acting in
propria persona. Finally, allowing litigants appearing in propria persona to assert the privilege furthers the statute's
intended purpose of promoting the adversary system.n6

The work product protection continues to apply to the contents of a writing after it is delivered to a client in confidence;
the protection is not restricted to only those writings in the attorney's possession.n7 This protection precludes third
parties not representing the client from discovery of the writing, even if the client does not object to disclosure.n8 The
only exception to the absolute work product protection of an attorney's reflective writing is when there has been a
waiver of the protection by the attorney's voluntary disclosure or consent to disclosure of the writing to a person other
than the client who has no interest in maintaining the confidentiality of the contents of the writing.n9

The recognition of an attorney's right to assert a work product protection in the contents of a writing after it is delivered
to the client strengthens the attorney-client relationship by enabling the attorney to evaluate the client's case and to
communicate his or her opinions to the client without fear that they will thereafter be exposed to the opposing party or
to the public in general for criticism or ridicule.n10

[2] Assertion of Protection by Attorney Against Former Client

As the holder of the protection accorded his or her work product, an attorney may prevent access to writings reflecting
his or her impressions, conclusions, opinions, or legal research or theories from all persons, including, under very
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limited circumstances, the client.n11 However, in an action between an attorney and a client or former client, no work
product protection exists if the work product is relevant to an issue of breach by the attorney of a duty to his or her
client arising out of the attorney-client relationship.n12 Thus, in the typical malpractice case the attorney may not deny
the client access to the attorney's work product.

Even before the enactment of Cal. Civ. Proc. Code § 2018.080 (originally enacted as Section 2018(f)), courts
considering cases involving fee disputes between attorneys and former clients have indicated that an attorney cannot, as
a method of coercing settlement of the dispute, withhold client files and papers necessary to the preparation of the case
for trial by the client's new attorney.n13

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersAttorney-Client PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork
ProductFact Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductOpinion Work ProductCivil
ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil ProcedureDiscoveryPrivileged MattersWork
ProductWaivers

FOOTNOTES:
(n1)Footnote 1. See Lasky, Haas, Cohler, & Munter v. Superior Court (1985) 172 Cal. App. 3d 264, 271, 218 Cal.
Rptr. 205 .

(n2)Footnote 2. See Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 100-101, 146 Cal. Rptr. 171 (decided
under prior law).

(n3)Footnote 3. See Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 65, 166 Cal. Rptr. 274 (decided under
prior law); Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 10, 66 Cal. Rptr. 280 (decided under prior law); see
also Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 273, 114 Cal. Rptr. 20 (decided under prior law;
suggesting in dicta that client will become holder of protection on attorney holder's death).

(n4)Footnote 4. See Lasky, Haas, Cohler & Munter v. Superior Court (1985) 172 Cal. App. 3d 264, 278, 218 Cal.
Rptr. 205 .

(n5)Footnote 5. Dowden v. Superior Court (1999) 73 Cal. App. 4th 126, 136, 86 Cal. Rptr. 2d 180 (decided under
prior law).

(n6)Footnote 6. Dowden v. Superior Court (1999) 73 Cal. App. 4th 126, 129-134, 86 Cal. Rptr. 2d 180 (decided
under prior law).

(n7)Footnote 7. BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1253-1260, 245
Cal. Rptr. 682 (decided under prior law).

(n8)Footnote 8. BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1260, 245 Cal.
Rptr. 682 .

(n9)Footnote 9. BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1261, 245 Cal.
Rptr. 682 (confidential opinion letter to client).

(n10)Footnote 10. BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1260, 245 Cal.
Rptr. 682 .

(n11)Footnote 11. 6 Lasky, Haas, Cohler & Munter v. Superior Court (1985) 172 Cal. App. 3d 264, 277, 218 Cal.
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Rptr. 205 (specific limited circumstance was litigation in which adversaries of client sought to require disclosure by
client of former attorney's work product for use against client).

(n12)Footnote 12. Cal. Civ. Proc. Code § 2018.080; see also § 28.11.

(n13)Footnote 13. See, e.g., Kallen v. Delug (1984) 157 Cal. App. 3d 940, 950, 203 Cal. Rptr. 879 ; Academy of
California Optometrists, Inc. v. Superior Court (1975) 51 Cal. App. 3d 999, 1004-1005, 124 Cal. Rptr. 668 (cases imply
that client's file, including attorney's work product, is ''property'' of client); see also discussion in California Forms of
Pleading and Practice, ''Attorney Practice and Ethics,'' Part V, Subpart B.
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§ 28.08 Determining Applicability of Work Product Protection

[1] Procedures for Asserting Work Product Rule

If a party initiates discovery proceedings involving material that might come within the category of work product, the
party seeking to resist discovery on a claim of work product must raise the issue or it will be waived.n1

The party resisting discovery may make a motion for a protective ordern2 or a motion to quash a Cal. Civ. Proc. Code §
1985 subpoena duces tecum.n3 The advantage to pursuing a motion procedure is an advance court ruling regarding
whether discovery will be granted.n4

Another procedure, if discovery is sought by a Cal. Civ. Proc. Code § 1985 subpoena duces tecum or pursuant to Cal.
Civ. Proc. Code § 2025.280 (production of documents at a deposition), is to refuse at the deposition to produce the
material claimed by the resisting party to be protected by the work product rule or to refuse to answer questions directed
to claimed work product. The party seeking discovery would then have to proceed pursuant to Cal. Civ. Proc. Code §
2025.480 to compel production of the material or to compel answers. However, because sanctions are available for the
prevailing party, this procedure should not be followed as a matter of course.n5

[2] Burden of Proof and Showing Required

The party resisting discovery has the initial burden of demonstrating the preliminary facts necessary to show that the
material sought to be protected is within the work product rule.n6 If the party resisting discovery sustains his or her
initial burden by effectively raising the qualified work product protection, the burden shifts to the party seeking
discovery. That party must show that denial of discovery will unfairly prejudice him or her in preparing a claim or
defense or will result in injustice.n7

The resisting party is not required to demonstrate that disclosure will prejudice his or her preparation of the case. The
work product rule protects certain material from disclosure as a general policy and particular harm need not be shown in
order to gain protection for a particular item.n8

[3] In-Camera Review Generally

In reviewing a claim for work product protection, the trial court must review in detail the material for which protection
is claimed. The conflicting interests of broad discovery and party privacy must each be painstakingly served. A
discovery order that rules too broadly, either in allowing or denying disclosure, is an abuse of the trial court's discretion.
Overbroad orders prejudice and chill further preparation.n9
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This detailed review of the materials may require in camera inspection by the court of the items for which protection is
claimed.n10 Indeed, the trial judge should conduct an in camera inspection of materials for which work product
protection is sought if the responding party has made a prima facie showing that at least some of the items contained in
the materials are absolutely protected.n11 Each item must be examined and its disposition decided separately.n12

[3A] Disclosure to Court to Determine Claim of Protection

When making the required evidentiary showing that information is protected attorney work product under the absolute
protection of Cal. Civ. Proc. Code § 2018.030(a) (attorney's impressions, conclusions, opinions, or legal research), the
party resisting discovery is not required to disclose the work product.n13 However, when a court is ruling on a claim of
work product protection under the qualified protection of Cal. Civ. Proc. Code § 2018.030(b) (attorney work product in
general) and is unable to do so without requiring disclosure of the work product, the court may require the person from
whom disclosure is sought or the person authorized to claim the privilege, or both, to disclose the work product to the
judge alone in the judge's chambers. If the judge determines that the work product is protected, the judge (and other
persons) are forbidden to disclose the work product, without the consent of the person authorized to permit
disclosure.n14

[4] Result of Review

[a] No Discretion When Material Absolutely Protected

If the court finds that material is within the absolute work product protection set forth in Cal. Civ. Proc. Code §
2018.030(a), the material may not be ordered disclosed; there should be no balancing of interests or judicial
discretion.n15 The fact that the party seeking discovery can demonstrate a compelling need for the materials is
irrelevant.n16

[b] Balancing to Determine Qualified Protection

If the court finds that the material comes within the qualified protection of Cal. Civ. Proc. Code § 2018.030(b), the
court must weigh the prejudice or injustice that the party seeking discovery claims against the resisting party's statutory
protection.n17

The impeachment value of items must be weighed against the privacy interests of the claimant.n18 The availability
through other channels of the information sought must also be considered. Moreover, discovery may be made
conditional on mutual disclosure of similar materials.n19

The trial court's discretion is broad and allows the court to accommodate the facts of each case. However, the material is
presumed protected, and the qualified protection must be upheld unless prejudice or injustice is positively shown by the
party seeking disclosure.n20

The protection accorded the work of nontrial expert consultants is not absolute and does allow discovery in limited
circumstances. Thus, since discovery is allowed under some limited circumstances, the same balancing procedure
appears applicable when the nontrial expert consultant protection is asserted.n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersWork ProductFact Work ProductCivil ProcedureDiscoveryPrivileged
MattersWork ProductOpinion Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil
ProcedureDiscoveryPrivileged MattersWork ProductWaiversCivil ProcedureDiscoveryProtective Orders
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FOOTNOTES:
(n1)Footnote 1. Mize v. Atchison, T. & S.F. Ry. Co. (1975) 46 Cal. App. 3d 436, 447, 120 Cal. Rptr. 787 (decided
under prior law); see § 28.09 for discussion of waiver of work product protection.

(n2)Footnote 2. See Cal. Civ. Proc. Code §§ 2025.420(b) (depositions), 2030.090 (interrogatories), 2031.060
(inspection of documents), 2033.080 (request for admission of documents). For discussion of procedure for requesting
protective orders, see chapters in this treatise relating to the particular discovery methods involved.

(n3)Footnote 3. See discussion in Ch. 53.

(n4)Footnote 4. See [2], below, concerning the burden of proof and the showing required in determining a claim of
work product protection.

(n5)Footnote 5. See Ch. 51 for discussion of deposition procedure.

(n6)Footnote 6. Mize v. Atchison, T. & S.F. Ry. Co. (1975) 46 Cal. App. 3d 436, 447, 120 Cal. Rptr. 787 (decided
under prior law).

(n7)Footnote 7. Cal. Civ. Proc. Code § 2018.030(b); see Fellows v. Superior Court (1980) 108 Cal. App. 3d 55,
67, 166 Cal. Rptr. 274 (decided under prior law).

(n8)Footnote 8. See Scotsman Mfg. Co. v. Superior Court (1966) 242 Cal. App. 2d 527, 532, 51 Cal. Rptr. 511
(decided under prior law).

(n9)Footnote 9. American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d 579, 597, 113 Cal. Rptr.
561 (decided under prior law).

(n10)Footnote 10. State Compensation Insurance Fund v. Superior Court (2001) 91 Cal. App. 4th 1080,
1091-1092, 111 Cal. Rptr. 2d 284 (''in camera inspection is the proper procedure to evaluate the applicability of the
work product doctrine to specific documents, and categorize whether each document should be given qualified or
absolute protection''); Dowden v. Superior Court (1999) 73 Cal. App. 4th 126, 134, 86 Cal. Rptr. 2d 180 (in camera
review is proper method for determining whether specific items are subject to work product privilege); People v.
Superior Court (Bauman & Rose) (1995) 37 Cal. App. 4th 1757, 1770-1771, 44 Cal. Rptr. 2d 734 (trial court had
authority to hold in camera hearing to determine whether work-product privilege applied to seized client files);
Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 69-70, 166 Cal. Rptr. 274 (decided under prior law).

(n11)Footnote 11. Aetna Casualty & Surety Co. v. Superior Court (1984) 153 Cal. App. 3d 467, 478, 479, 200
Cal. Rptr. 471 (decided under prior law).

(n12)Footnote 12. Travelers Ins. Companies v. Superior Court (1983) 143 Cal. App. 3d 436, 453, 191 Cal. Rptr.
871 (decided under prior law); see, e.g., 2,022 Ranch, L.L.C. v. Superior Court (2003) 113 Cal. App. 4th 1377, 1397, 7
Cal. Rptr. 3d 197 (trial court erred in failing to review each deposition question and withheld document to determine
which constituted defendant's factual investigation of plaintiff's insurance claim and which constituted privileged
attorney-client communications or protected work product).

(n13)Footnote 13. See Cal. Evid. Code § 915(a).

(n14)Footnote 14. Cal. Evid. Code § 915(b); see 28.08[4].

(n15)Footnote 15. Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 67-68, 166 Cal. Rptr. 274 (decided
under prior law); see Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 394, 171 Cal. Rptr. 413
(decided under prior law).
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(n16)Footnote 16. See Aetna Casualty & Surety Co. v. Superior Court (1984) 153 Cal. App. 3d 467, 478, 479,
200 Cal. Rptr. 471 (decided under prior law).

(n17)Footnote 17. Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 67, 166 Cal. Rptr. 274 (decided under
prior law).

(n18)Footnote 18. Jasper Construction, Inc. v. Foothill Junior College Dist. (1979) 91 Cal. App. 3d 1, 17, 153
Cal. Rptr. 767 (decided under prior law).

(n19)Footnote 19. Mack v. Superior Court (1968) 259 Cal. App. 2d 7, 11, 66 Cal. Rptr. 280 (decided under prior
law).

(n20)Footnote 20. Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 394, 171 Cal. Rptr. 413
(decided under prior law); Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 69, 166 Cal. Rptr. 274 (decided
under prior law). For discussion of appellate review of discovery orders relating to privilege, see Ch. 9.

(n21)Footnote 21. See Cal. Civ. Proc. Code § 2018.030(b).
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§ 28.09 Waiver of Work Product Protection

[1] Who May Waive

The attorney who performed the work that is being protected by the work product rule may waive it even over the
client's protests.n1

[2] Failure to Raise Objection

The work product protection must be asserted at the proper time to be effective. Failure to properly raise the work
product doctrine in the trial court is a waiver of its protection.n2 For waiver of the protection for failure to assert it by
objection or response during discovery proceedings, see Cal. Civ. Proc. Code §§ 2025.460(a) (depositions),n3
2028.050(a) (deposition by written questions),n4 2030.290(a) (interrogatories),n5 2031.300(a) (inspection of
documents),n6 and 2033.280(a) (request for admission of documents).n7 Work product protection may also be waived
for specified purposes if an officer or agent who is acting as the attorney for a party that is a public or private
corporation, partnership, association, or governmental agency signs responses to interrogatories on behalf of that
party.n8

In Sheets v. Superior Court, n9 it was held that plaintiff's failure to claim the work product protection in his list of
objections to the propounded interrogatories was fatal and he was not permitted to raise the work product claim for the
first time before the appellate court.n10

The claim for work product protection must be properly raised. The party seeking the protection must establish the
preliminary facts necessary to bring the disputed documents within the concept of work product. The work product
protection will be unavailable if not properly raised; a mere assertion that something is within the rule is
insufficient.n11

[3] Direct Disclosure

The attorney's voluntary disclosure of protected material waives the work product protection.n12 Coerced disclosure
does not waive the protection. For example, compliance with a court order is not voluntary in this sense and does not
waive the protection.n13

Furthermore, the effect of disclosure is limited. Waiver is effective only for the information disclosed and does not
remove the protection from other classes of materials that have not been revealed.n14
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Disclosure to the client does not waive the work product protection. To effect waiver by disclosure, the holder of the
protection must disclose the protected materials to a party who is not interested in their confidentiality. The client,
whose interests are also served by protection of the work product doctrine, is not such a disinterested person.n15

When parties collaborate on work product, waiver of the privilege by one of the joint holders does not bar the other joint
holder from asserting it.n16

Normally, disclosure of work product to a litigation adversary would be inconsistent with the purpose of the work
product protection, and thereby constitute a waiver.n17 However, it appears there may be some limited circumstances in
which this is not the case. For example, in Raytheon Co. v. Superior Court, n18 codefendants who were adversaries
voluntarily shared information protected by work product. The shared information consisted of documents generated
during a separate administrative investigation by the Environmental Protection Agency. After the trial court erroneously
ordered production on another ground, the court of appeal sent the case back to the trial court for reconsideration and
determination of whether work product was disclosed under circumstances inconsistent with claiming the protection.
The trial court had not considered the nature of the administrative investigation and the various interests each party had
at stake during its progress, and the court of appeal found those facts crucial to determining whether disclosure could
reasonably be made with an expectation of confidentiality.n19

Raytheon suggests that defendants may share information with each other without waiving the attorney-client privilege
or work product protection if cooperation is reasonably necessary for counsel to provide representation. In other words,
parties ''aligned on the same side in an investigation or litigation'' may, in some circumstances, share privileged
documents without waiving those protections.n20 Accordingly, in McKesson HBOC, Inc. v. Superior Court, n21 the
court of appeal held that a corporation that was the target of a government investigation regarding improperly recorded
revenues waived the attorney-client privilege and work product protection when it shared privileged documents with the
government, despite the confidentiality agreements that accompanied the disclosures, because there was no real
alignment of interests between the government and an entity under investigation for securities law violations.n22 The
court of appeal also declined to adopt the ''selective waiver'' theory, under which a client could disclose a privileged or
protected communication to the government, while continuing to assert it against other parties. The court found no
support for that theory in the work product policies set forth in Cal. Civ. Proc. Code § 2018.020.n23

In another case construing the ''joint defense'' or ''common interest'' doctrine, the court of appeal held that when parties
negotiating a business transaction entered into a joint defense agreement in anticipation of litigation by a third party, in
camera review was required to determine whether the disclosure of the documents in the course of the transaction
waived work product protection or the attorney-client privilege. While the joint defense agreement was not void as a
matter of public policy, it could not serve as sole ground for withholding the documents.n24 The court of appeal
suggested the following procedure for ruling on a claim that documents are protected by a joint defense agreement or
common interest: First, the trial court must establish that the documents are protected by either the attorney-client
privilege or the attorney work product doctrine. Then, the trial court must determine that there was a reasonable
expectation the communications would be maintained in confidence and that the disclosures were reasonably necessary
for the purpose for which attorneys were consulted. ''This determination will invariably hinge on the content and context
of the communication.'' Finally, in order to assess the claims of privilege and the need for disclosure, the trial court may
conduct an in camera review of the disputed documents.n25

In Eddy v. Fields,n26 the court of appeal examined the issue of waiver of work product protection in the limited context
of disclosure involving predecessor and successor trustees. In that case, predecessor trustees of an inter vivos trust hired
appellant attorney (Fields) to assist in legal matters relating to the trust. After the predecessors resigned, the successor
trustee requested that another attorney (Merzon) turn over his complete legal files. The court of appeal rejected Field's
claim that some of those documents contained Field's attorney work product, concluding that Fields had waived any
work product protection. The court noted the apparent conflict between the work product privilege in Cal. Civ. Proc.
Code § 2018(c) and the client's right to his or her file under Cal. Rules of Prof'l Conduct 3-700(D), but found it
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unnecessary to resolve that conflict.n27 Even if Fields had an absolute privilege not to disclose his work product to his
client, he implicitly waived that privilege by disclosing the allegedly privileged documents to Merzon in connection
with Merzon's representation of one, or possibly both, of the predecessor trustees. In so doing, Fields effectively
disclosed those documents to the predecessor trustees, thereby waiving the work product privilege with respect to both
the predecessor trustees and the successor trustee.n28 The court emphasized that it reached this result because Merzon
was an agent of at least one of the former trustees, and it was a successor trustee who requested the documents. If an
adversarial third party had made the demand, the court would have been ''hard pressed'' to say the privilege had been
waived, given that a disclosure of work product to an attorney who represents a mutual client or a client with common
interests does not necessarily operate as a waiver with respect to third partiesn29

[4] Effect of Testimony From Protected Document

The work product protection is lost when it is used as an offensive weapon rather than as a shield for the party's
privacy.n30 Thus, allowing a witness to testify from a protected document is a voluntary waiver of the work product
protection.n31 When a document is used to refresh the recollection of a witness, the general rule that the opponent be
allowed to examine documents from which a witness is testifying requires disclosure, in spite of work product
protection. The disclosure of the document prevents the party offering the testimony from giving a false impression of
the fair meaning of the document or from significantly misleading the court regarding its contents by providing only
partial quotations. Also, cross examination and impeachment would be crippled if the opposition was unable to know
the contents of the entire document. Because of these concerns, waiver of the work product protection occurs when an
attorney allows a protected document to serve as the basis for a witness's testimony.n32

[5] Tender of Issue Not Constituting Waiver

The tendering of an issue or the bringing of a suit to which otherwise protected work product is relevant does not in
itself waive or negate the work product protection.n33 Waiver must be voluntary. The policies underlying the work
product doctrine would be frustrated if a party could defeat his or her opponent's protection merely by filing a certain
form of action or proffering a certain issue in litigation that makes the opponent's work product relevant to trial.n34

In Popelka, Allard, McCowan & Jones v. Superior Court, n35 a malicious prosecution case, the defendant asserted
probable cause to proceed with the underlying suit as a defense. The court rejected the plaintiff's claim that the defense
constituted a waiver of the defendant's work product protection because the contents of the defendant's legal files from
the previous suit were indispensable in determining the defendant's motivation in prosecuting the previous action. The
court reasoned that lack of probable cause was an element of the cause of action, and thus was already in issue. A
holding that the defense is a waiver would defeat the work product protection in any malicious prosecution suit and
impermissibly stifle attorneys in case preparation.n36 Another case, Schlumberger Limited v. Superior Court, n37 a
legal malpractice action, applied the same reasoning. The plaintiff claimed losses due to defects in perfection of security
interests obtained by its former attorneys. The defendant attorneys claimed that the losses were in part due to the
plaintiff's own negligence and failure to minimize damages and sought to discover the plaintiff's memoranda and
correspondence with its new attorneys. The court rejected defendant's argument that tendering damages as an issue was
a waiver of the work product protection regarding evidence relevant to that issue. The court emphasized the chilling
effect that recognizing such a waiver would have. If an attorney foresaw that he or she might later want to file a suit (or
assert a defense) concerning which his or her notes on a current case would be relevant, he or she would be chilled in
his or her preparation of the current matter.n38

In Wellpoint Health Networks, Inc. v. Superior Court,n39 an employment discrimination action alleging a hostile work
environment, the plaintiff sought to discover documents resulting from an investigation of the workplace conducted by
an attorney retained by the defendant. The court said that waiver of the work product protection, typically applicable to
those documents, may occur when the employer, hoping to prevail by showing that it investigated an employee's
complaint and took action appropriate to the findings of that investigation, places the adequacy of that investigation
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directly at issue.n40 Another court, distinguishing Wellpoint, held that waiver in such a case does not occur when the
client conducts the investigation using non-attorney personnel, discloses the substance of the investigation, and seeks
only to protect limited work product relating to the attorney's communications with those personnel.n41

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersWork ProductFact Work ProductCivil ProcedureDiscoveryPrivileged
MattersWork ProductOpinion Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil
ProcedureDiscoveryPrivileged MattersWork ProductWaivers

FOOTNOTES:
(n1)Footnote 1. See Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 101, 146 Cal. Rptr. 171 (decided under
prior law); see also discussion in § 28.07.

(n2)Footnote 2. Mize v. Atchison, T. & S.F. Ry. Co. (1975) 46 Cal. App. 3d 436, 447, 120 Cal. Rptr. 787 (decided
under prior law); Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 8, 64 Cal. Rptr. 753 (decided under prior law).
But see BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1252, 245 Cal. Rptr. 682 (no
waiver occurred when party conceded work product protection and concession was result of erroneous legal conclusion
under which both parties and trial court labored rather than of intentional and knowing relinquishment, and error was
understandable because of absence of California case law on point).

(n3)Footnote 3. See discussion in Ch. 51.

(n4)Footnote 4. See discussion in Ch. 52.

(n5)Footnote 5. See discussion in Ch. 60.

(n6)Footnote 6. See discussion in Ch. 61.

(n7)Footnote 7. See discussion in Ch. 63

(n8)Footnote 8. See Cal. Civ. Proc. Code § 2030.250(b). See discussion in Ch. 60.

(n9)Footnote 9. Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 64 Cal. Rptr. 753 .

(n10)Footnote 10. Sheets v. Superior Court (1967) 257 Cal. App. 2d 1, 8, 64 Cal. Rptr. 753 (decided under prior
law).

(n11)Footnote 11. Mize v. Atchison, T. & S.F. Ry. Co. (1975) 46 Cal. App. 3d 436, 447, 120 Cal. Rptr. 787
(decided under prior law); for discussion of the respective burdens in asserting and resisting a claim of work product,
see § 28.08 [2]. Cf. BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1252, 245 Cal. Rptr.
682 (party asserting that work product protection cannot be faulted for failing to make adequate evidentiary showing
that documents were work product when there was no apparent need to do so, due to lack of challenge by opposing
party, and due to apparent agreement by trial court that some documents would be protected).

(n12)Footnote 12. Lohman v. Superior Court (1978) 81 Cal. App. 3d 90, 101, 146 Cal. Rptr. 171 (decided under
prior law); Petterson v. Superior Court (1974) 39 Cal. App. 3d 267, 272-273, 114 Cal. Rptr. 20 (decided under prior
law).

(n13)Footnote 13. Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 391-392, 171 Cal. Rptr.
413 (decided under prior law).
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(n14)Footnote 14. See Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 392, 171 Cal. Rptr.
413 (decided under prior law).

(n15)Footnote 15. Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 65-66, 166 Cal. Rptr. 274 (decided
under prior law); see Laguna Beach County Water Dist. v. Superior Court (2004) 124 Cal. App. 4th 1453, 1459-1461,
22 Cal. Rptr. 3d 387 (defendant water district's attorney did not waive his right to assert attorney work product
protection by sending letters containing work product to defendant's auditors, because letters made clear that attorney
did not intend to waive protection; he sent letters only to comply with defendant's request, and third party auditors had
an interest in maintaining confidentiality of work product).

(n16)Footnote 16. Armenta v. Superior Court (2002) 101 Cal. App. 4th 525, 533, 124 Cal. Rptr. 2d 273 (qui tam
plaintiff who entered into joint prosecution agreement with government entity had work product interest in reports of
expert retained as consultant, but not designated as witness, that counsel for government entity could not waive);
American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal. App. 3d 579, 591, 113 Cal. Rptr. 561 (decided under
prior law).

(n17)Footnote 17. Raytheon Co. v. Superior Court (1989) 208 Cal. App. 3d 683, 689, 256 Cal. Rptr. 425 .

(n18)Footnote 18. Raytheon Co. v. Superior Court (1989) 208 Cal. App. 3d 683, 256 Cal. Rptr. 425 .

(n19)Footnote 19. Raytheon Co. v. Superior Court (1989) 208 Cal. App. 3d 683, 689, 256 Cal. Rptr. 425 .

(n20)Footnote 20. McKesson HBOC, Inc. v. Superior Court (2004) 115 Cal. App. 4th 1229, 1238, 9 Cal. Rptr. 3d
812 (interpreting Cal. Evid. Code §§ 912, 952 to permit sharing of privileged information when it furthers
attorney-client relationship, not simply when two or more parties might have overlapping interests).

(n21)Footnote 21. McKesson HBOC, Inc. v. Superior Court (2004) 115 Cal. App. 4th 1229, 9 Cal. Rptr. 3d 812 .

(n22)Footnote 22. McKesson HBOC, Inc. v. Superior Court (2004) 115 Cal. App. 4th 1229, 1238-1239, 9 Cal.
Rptr. 3d 812, 818 ; cf. Armenta v. Superior Court (2002) 101 Cal. App. 4th 525, 533-535, 124 Cal. Rptr. 2d 273 (joint
prosecution agreement between qui tam plaintiff and government was effective to protect attorney work product
developed and shared for their joint prosecution of false claims action); Raytheon Co. v. Superior Court (1989) 208
Cal. App. 3d 683, 689, 256 Cal. Rptr. 425 (leaving open possibility that work product protection may not be waived
when codefendants share confidential materials in order to defend against government investigation).

(n23)Footnote 23. McKesson HBOC, Inc. v. Superior Court (2004) 115 Cal. App. 4th 1229, 1240-1241, 9 Cal.
Rptr. 3d 812 (''Given the Legislature's expressed desire to control evidentiary privileges and protections, adoption of the
selective waiver theory should come from that body.''). Cal. Civ. Proc. Code § 2018.020 provides: ''It is the policy of
the state to do both of the following: (a) Preserve the rights of attorneys to prepare cases for trial with that degree of
privacy necessary to encourage them to prepare their cases thoroughly and to investigate not only the favorable but the
unfavorable aspects of those cases. (b) Prevent attorneys from taking undue advantage of their adversary's industry and
efforts.'').

(n24)Footnote 24. OXY Resources California LLC v. Superior Court (2004) 115 Cal. App. 4th 874, 893, 9 Cal.
Rptr. 3d 621 .

(n25)Footnote 25. OXY Resources California LLC v. Superior Court (2004) 115 Cal. App. 4th 874, 902, 9 Cal.
Rptr. 3d 621 .

(n26)Footnote 26. Eddy v. Fields (2004) 121 Cal. App. 4th 1543, 18 Cal. Rptr. 3d 487 .

(n27)Footnote 27. Eddy v. Fields (2004) 121 Cal. App. 4th 1543, 1549, 18 Cal. Rptr. 3d 487 .
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(n28)Footnote 28. Eddy v. Fields (2004) 121 Cal. App. 4th 1543, 1549-1550, 18 Cal. Rptr. 3d 487 .

(n29)Footnote 29. Eddy v. Fields (2004) 121 Cal. App. 4th 1543, 1550, 18 Cal. Rptr. 3d 487

(n30)Footnote 30. Kadelbach v. Amaral (1973) 31 Cal. App. 3d 814, 821-822, 107 Cal. Rptr. 720 (decided under
prior law).

(n31)Footnote 31. Mize v. Atchison, T. & S.F. Ry. Co. (1975) 46 Cal. App. 3d 436, 449, 120 Cal. Rptr. 787
(decided under prior law).

(n32)Footnote 32. Kerns Constr. Co. v. Superior Court (1968) 266 Cal. App. 2d 405, 410, 72 Cal. Rptr. 74
(decided under prior law).

(n33)Footnote 33. Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 393, 171 Cal. Rptr. 413
(decided under prior law); see Fellows v. Superior Court (1980) 108 Cal. App. 3d 55, 166 Cal. Rptr. 274 (decided
under prior law; filing action is not waiver).

(n34)Footnote 34. Popelka, Allard, McCowan & Jones v. Superior Court (1980) 107 Cal. App. 3d 496, 501, 165
Cal. Rptr. 748 .

(n35)Footnote 35. Popelka, Allard, McCowan & Jones v. Superior Court (1980) 107 Cal. App. 3d 496, 501, 165
Cal. Rptr. 748 .

(n36)Footnote 36. Popelka, Allard, McCowan & Jones v. Superior Court (1980) 107 Cal. App. 3d 496, 501, 503,
165 Cal. Rptr. 748 (decided under prior law).

(n37)Footnote 37. Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 171 Cal. Rptr. 413 .

(n38)Footnote 38. Schlumberger Limited v. Superior Court (1981) 115 Cal. App. 3d 386, 393, 171 Cal. Rptr. 413
(decided under prior law).

(n39)Footnote 39. Wellpoint Health Networks, Inc. v. Superior Court (1997) 59 Cal. App. 4th 110, 68 Cal. Rptr.
2d 844 .

(n40)Footnote 40. Wellpoint Health Networks, Inc. v. Superior Court (1997) 59 Cal. App. 4th 110, 125-129, 68
Cal. Rptr. 2d 844 (whether there had been waiver could not be determined after demurrer to second amended complaint
was sustained; there was no complaint on file showing whether hostile work environment theory was at issue or
indication of defense stategy).

(n41)Footnote 41. Kaiser Foundation Hospitals v. Superior Court (1998) 66 Cal. App. 4th 1217, 1219-1220,
1228-1229 (action for sexual discrimination and harassment at workplace).
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§ 28.10 Discoverability of Work Product in Attorney Discipline Proceedings

An exception to the work product rule exists when disciplinary charges against an attorney are pending. In that case, the
State Bar may discover the attorney's work product when it is relevant to issues of breach of duty by the attorney.
Discoverability is subject to applicable client approval and to a protective order, when requested and for good cause, to
ensure the confidentiality of work product except for its use by the State Bar in disciplinary investigations and its
consideration under seal in State Bar Court proceedings. For these purposes, whenever a client has initiated a complaint
against an attorney, the requisite client approval is deemed to have been granted.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersWork ProductFact Work ProductCivil ProcedureDiscoveryPrivileged
MattersWork ProductOpinion Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil
ProcedureDiscoveryPrivileged MattersWork ProductWaiversCivil ProcedureDiscoveryProtective OrdersLegal
EthicsSanctionsDisciplinary ProceedingsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Civ. Proc. Code § 2018.070(c). For a general form of motion for a protective order to limit the
scope of discovery, see § 20.93.
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§ 28.11 Discoverability of Work Product in Action Involving Client

Under specified circumstances, an exception to the work product rule exists in actions between an attorney and a client
or former client. No work product protection under Cal. Civ. Proc. Code § 2018.030 exists in such actions if the work
product is relevant to an issue of breach by the attorney of a duty to his or her client arising out of the attorney-client
relationship.n1

For example, an attorney may not use his or her work product developed in a certain transaction for the benefit of some
clients against another.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersWork ProductFact Work ProductCivil ProcedureDiscoveryPrivileged
MattersWork ProductOpinion Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil
ProcedureDiscoveryPrivileged MattersWork ProductWaivers

FOOTNOTES:
(n1)Footnote 1. Cal. Civ. Proc. Code § 2018.080.

(n2)Footnote 2. Metro-Goldwyn-Mayer, Inc. v. Superior Court (1994) 25 Cal. App. 4th 242, 246-249, 30 Cal.
Rptr. 2d 371 (law firm that had represented corpora tion in merger transaction waived any right to protect its absolute
work product created during merger from disclosure to corporation by undertaking to represent majority shareholders in
separate action by corporation against shareholders arising from merger transaction).
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§ 28.12 Discoverability of Work Product in State Criminal Action or Proceeding When Attorney Is Suspected of
Participating in Crime or Fraud

An exception to work product protection exists when an attorney is suspected of knowingly participating in a crime or
fraud in any official investigation, proceeding, or action brought by a public prosecutor on behalf of the state, if the
attorney's services were sought or obtained to enable or aid anyone to commit or plan to commit a crime or fraud.n1
There is no limitation, however, on an attorney's ability to request an in-camera hearing as provided for in People v.
Superior Court (Laff) (2001) 25 Cal. 4th 703, 107 Cal. Rptr. 2d 323, 23 P. 3d 563 .n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersWork ProductFact Work ProductCivil ProcedureDiscoveryPrivileged
MattersWork ProductOpinion Work ProductCivil ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil
ProcedureDiscoveryPrivileged MattersWork ProductWaiversCriminal Law & ProcedureDiscovery &
InspectionDiscovery by GovernmentGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Civ. Proc. Code § 2018.050.

(n2)Footnote 2. Cal. Civ. Proc. Code § 2018.060; see People v. Superior Court (Laff) (2001) 25 Cal. 4th 703,
709, 107 Cal. Rptr. 2d 323, 23 P. 3d 563 (superior court has an obligation to determine claims of privilege regarding
materials seized from attorneys, whether or not attorneys are suspected of criminal conduct, and court properly may
conduct a hearing to resolve these claims).
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§ 29.syn Synopsis to Chapter 29: News Media Confidential Source Privilege

§ 29.01 News Media Privileges Generally

§ 29.02 Newsperson's Immunity From Contempt

[1] Generally

[2] Proceedings in Which Shield Is Applicable

[3] Who May Assert Shield

[4] Material Protected

[5] Limitations on Shield

§ 29.03 Qualified Constitutional Privilege

[1] Generally

[2] Determining Existence of Qualified Privilege

[a] Nature of Litigation

[b] Relevance

[c] Availability of Alternative Sources

[d] Importance of Confidentiality

[e] Validity of Claim

[f] Journalistic Purpose in Gathering, Using, and Disseminating Information

[3] Balancing Process
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Scope

SCOPE

This chapter discusses the two basic privileges a newsperson may assert in refusing discovery of information obtained
from confidential sources: the newsperson's immunity from contempt for failure to disclose confidential sources and the
newsperson's qualified constitutional privilege to refuse to disclose this type of information.

For a discussion of general principles applicable to privileges, see Chapter 21. Chapters 51-63 discuss procedures
applicable to particular methods of discovery; for discussion of motions to compel discovery after the assertion of a
privilege, see the chapter relating to the particular discovery method used. For a discussion of discovery sanctions in
general, see Chapter 42.
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§ 29.01 News Media Privileges Generally

Cal. Const. art. 1, § 2(b) and Cal. Evid. Code § 1070 provide for immunity from contempt for newspersons who refuse
to disclose specified information concerning a news source. These provisions constitute what is commonly called
California's ''shield law.'' The shield law is discussed in § 29.02. When invoked by a nonparty newsperson in a civil
case, the shield provides an absolute rather than a qualified immunity.n1

In addition to the protection against contempt provided by the ''shield law,'' the media has a qualified privilege to
withhold disclosure of the identity of confidential sources and of unpublished information obtained in the
newsgathering process when the media is a party to a civil action. This privilege, which is discussed in § 29.03, is based
on the broad protections for freedom of the press enshrined in both the United States and California constitutions, and
typically involves a weighing of the competing interests of the parties.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental FreedomsFreedom of SpeechFree PressGeneral
OverviewEvidencePrivilegesJournalist's PrivilegeElementsEvidencePrivilegesJournalist's
PrivilegeExceptionsEvidencePrivilegesJournalist's PrivilegeScopeEvidencePrivilegesJournalist's PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See People v. Sanchez (1995) 12 Cal. 4th 1, 48-49, 47 Cal. Rptr. 2d 843, 906 P.2d 1129 ; New York
Times Co. v. Superior Court (1990) 51 Cal. 3d 453, 461-462, 273 Cal. Rptr. 98, 796 P.2d 811 (the Court distinguished
Delaney v. Superior Court (1990) 50 Cal. 3d 785, 268 Cal. Rptr. 753, 789 P.2d 934 , a criminal case, in which there
was a need to balance a newsperson's interest against a criminal defendant's well-established federal constitutional right
to a fair trial; the Court specifically left open the possibility that in a future case a civil litigant seeking discovery from a
nonparty newsperson might have either a state or federal constitutional right that would have to be weighed against a
claim of immunity under the shield law).

(n2)Footnote 2. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 279, 208 Cal. Rptr. 152, 690 P.2d 625 ; U.S.
Const., Amend. I; Cal. Const., art. I, § 2(a).
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§ 29.02 Newsperson's Immunity From Contempt

[1] Generally

Cal. Const. art. 1, § 2(b) and Cal. Evid. Code § 1070 provide for immunity from contempt for newspersons who refuse
to disclose specified information concerning a news source.n1 The language of these two provisions is virtually the
same, and it is generally recognized that they set out identical law.n2

These provisions constitute what is commonly called California's ''shield law.'' The shield law acts as a bar against
contempt. It provides only an immunity from contempt; it does not create a broad privilege. Thus, sanctions other than
contempt are not precluded.n3 Accordingly, even though a nonparty newspaper publisher could not be held in contempt
for refusing to comply with a civil subpoena for unpublished photographs of an automobile accident on a public
highway, he was not protected from the imposition of monetary sanctions pursuant to Cal. Civ. Proc. Proc. § 1992 for
failure to comply with the subpoena.n4 Similarly, when the newsperson is a party, although his or her refusal to disclose
information may not be punishable by contempt, the shield does not protect that newsperson from the various sanctions
available against parties for misuse of the discovery process.n5

As an additional consequence to the shield's providing a bar to contempt rather than creating a general privilege, the
newsperson has no avenue for relief until a judgment of contempt has been entered. Because the shield law provides
only an immunity from contempt, there is nothing from which to seek relief until a newsperson has been adjudged in
contempt.n6 However, to avoid confinement under a judgment of contempt that may subsequently be set aside, a trial
court should stay its judgment of contempt to allow the contemner newsperson sufficient time in which to seek writ
relief if the trial court believes there is any colorable argument the newsperson can make against the contempt
adjudication. If the trial court nevertheless declines to issue a stay, a reviewing court should do so pending its decision
whether to issue an extraordinary writ.n7

No testimony or other evidence given by a journalist under subpoena in a civil or criminal proceeding may be construed
as a waiver of the contempt immunity rights provided under Cal. Const. art. I, § 2(b).n8 Except in exigent
circumstances, a journalist who is subpoenaed in a civil or criminal proceeding must be given at least five days' notice
that his or her appearance will be required.n9

[2] Proceedings in Which Shield Is Applicable

When otherwise applicable,n10 the shield law prohibits a finding of contempt by the judiciary as well as any legislative
body, administrative body, or any other body having the power to issue subpoenas.n11
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The Evidence Code specifically provides that the shield law applies to a ''proceeding,'' which is defined as any action,
hearing, investigation, inquest or inquiry authorized by law in which testimony may be compelled.n12

Because contempt is generally the only effective remedy against nonparty witnesses in a civil action, the shield law
provides virtually absolute protection against compelled disclosure to nonparty persons entitled to its protection.n13
However, there are exceptions to the general rule that have been applied in the area of criminal law.n14

[3] Who May Assert Shield

A publisher, editor, reporter, or other person connected with or employed on a newspaper, magazine, or other periodical
publication, or by a press association or wire service is entitled to assert the protections of the shield law.n15 A radio or
television news reporter or other person connected with or employed by a radio or television station, or any person who
has been so connected or employed is also entitled to assert the protections of the shield law.n16

In addition, one court of appeal has held that the phrase ''newspaper, magazine, or other periodical publication'' in the
California Constitution, Article I, Section 2(b), applies to online news magazines. Therefore, online journalists are
''reporters,'' ''editors,'' or ''publishers'' for purposes of the privilege created by California Constitution, Article I, Section
2(b) and Evidence Code Section 1070.n16.1

[4] Material Protected

A publisher, editor, reporter, or other person connected with or employed on a newspaper, magazine, or other periodical
publication, or by a press association or wire service, may refuse to disclose the source of any information procured for
publication in a newspaper, magazine, or other periodical publication. In addition, that person may refuse to disclose
any unpublished information obtained or prepared in the gathering, receiving, or processing of information for
communication to the public.n17

A radio or television news reporter or other person connected with or employed by a radio or television station, or any
person who has been so connected or employed, may refuse to disclose the source of any information procured while so
connected or employed for news or news commentary purposes on radio or television. In addition, that person may
refuse to disclose any unpublished information obtained or prepared in the gathering, receiving, or processing of
information for communication to the public.n18

In the context of the shield, ''unpublished information'' includes information not disseminated to the public by the person
from whom disclosure is sought, whether or not related information has been disseminated, and includes, but is not
limited to, all notes, outtakes, photographs, tapes, or other data of whatever sort not itself disseminated to the public
through a medium of communication, whether or not published information based on or related to the material has been
disseminated.n19

The Legislature, in enacting Cal. Evid. Code § 1070, recognized the importance of maintaining a free flow of
information and intended that the statute be given a broad rather than a narrow construction. Accordingly, absent any
constitutional or other limitation on the immunity from contempt, it extends not only to the identity of the source, but to
the disclosure of any information, in whatever form, which may tend to reveal the source of the information. Although
the burden is on the person claiming the immunity to show that the testimony may tend to lead to that source, the
burden is not a heavy one.n20

The shield law's protection of unpublished material is not limited to material that might lead to the disclosure of a
newsperson's confidential sources, but encompasses all information acquired by the newsperson in the course of his or
her activities which he or she has not disseminated to the public.n21 Frequently the information sought to be protected
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is confidential or obtained from restricted government documents.n22 However, so long as it was obtained by
newspersons while they were acting as newspersons and directly engaged in the process of gathering, receiving, or
processing information for communication to the public, ''unpublished information'' applies to all information,
regardless of whether it was obtained in confidence.n23 Thus, ''unpublished information'' includes a newsperson's
nonconfidential, eyewitness observation of an occurrence in a public place,n24 as well as a newspaper's unpublished
photographs of an automobile accident on a public highway.n25

''Unpublished information'' does not include information relating to paid advertisements or ''advertorials,'' expressing the
views of those who paid for the advertisements, when the newspaper or other entity in which the paid advertisements
were published has not shown that it obtained the advertisements for the journalistic purpose of communicating
information to the public. A newspaper or other entity asserting the shield law must make a threshold showing of intent
to publish such advertisements as part of its editorial process or as a communication of news or commentary on matters
of public interest.n26

[5] Limitations on Shield

The otherwise absolute protection afforded by the shield is subject to two limitations: (1) it does not shield newspersons
from testifying about criminal activity in which they have participated or which they have observed; and (2) it does not
protect a newsperson who refuses to answer questions that may tend to identify one who, if anyone, is among those
subject to a court order limiting pretrial publicity, and may have violated it.n27

The second limitation stems from the fact that the court has a constitutionally compelled duty to control its own officers
and to ensure defendants a fair trial by effectively curtailing prejudicial pretrial publicity. This duty would be severely
impaired if a court were not able to conduct an effective inquiry to determine if any of its officers had, by releasing
information to the news media, violated a protective order designed to ensure a defendant a fair trial.n28 However, the
legitimate inquiry cannot be conducted by means of questions which might tend to endanger the revelation of a
protected source, that is any source other than those court officers subject to the orders issued by the court. To sort the
proper from the improper questions, a question-by-question analysis is required, and if a question is overbroad, in that it
might tend to reveal that either a court official or a protected source was involved in the newsperson's obtaining of the
information, the immunity under the shield law would apply. Furthermore, a court is not entitled to ask questions
directed toward discovering where the information did not come from (other than as they pertain to court officials) in
order to narrow the field of inquiry vis-a-vis the protected sources. The court is only entitled to ask questions directed
toward affirmatively determining if the information did come from court officers or attaches.n29

In determining the applicability of the newsperson's immunity from contempt, the court must, as it does with the
privilege against self-incrimination, consider not only the offered evidence but the matters disclosed in argument, the
implication of the question, the setting in which it is asked, and all other relevant factors.n30

When the shield is invoked in a criminal proceeding, it provides an absolute immunity with respect to a newsperson's
refusal to surrender unpublished information to the prosecution.n31 On the other hand, however, the shield immunity
must yield to a defendant's constitutional right to a fair trial when the newsperson's refusal to disclose the information
would unduly infringe on that right.n32 However, if the defendant fails to make a threshold showing that publication of
unpublished information possessed by a newsperson would materially assist the defense, then shield law immunity will
prevail.n33 Once the defendant has made such a threshold showing, the court must balance the competing interests of
the defendant and media member based on the following general factors: (1) whether the unpublished information is
confidential or sensitive, (2) the interests sought to be protected by the shield law, (3) the importance of the information
to the criminal defendant, and (4) whether there are alternative sources for the unpublished information. No one factor
or combination of factors is determinative.n34

In a criminal trial, when a defense witness protected under California's shield law, resists proper cross-examination on
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the basis of that law, the testimony of that witness on direct examination may, on appropriate motion by the prosecution,
be barred or stricken. This is so even if the barred testimony did not consist of ''unpublished information'' protected by
the shield law, unless the defendant can show that the court's refusal to admit that evidence would deprive defendant of
a federal constitutional right to a fair trial and that, in the circumstances, defendant's right transcends that of the witness
under the shield law. If the defendant makes that showing, the testimony of the witness on direct may be admitted and
the newsperson may be held in contempt of court for refusing to respond to proper cross-examination seeking
information that would otherwise be protected under the shield law.n35

When a violation of a protective or ''gag'' order has occurred in a criminal case, a court should determine the necessity
of disclosure of the newsperson's source by addressing two principal considerations in light of all the relevant
circumstances: (1) If the newsperson does not disclose the identity of the source, is there a substantial probability of
future violations, or ''leaks,'' that will impair the defendant's ability to obtain a fair trial; and (2) Are there reasonable
alternatives to disclosure that will protect the interests asserted by both the newsperson and the defendant?n36

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental FreedomsFreedom of SpeechFree PressPretrial PublicityCriminal Law &
ProcedureTrialsPretrial PublicityEvidencePrivilegesJournalist's PrivilegeElementsEvidencePrivilegesJournalist's
PrivilegeExceptionsEvidencePrivilegesJournalist's PrivilegeScopeEvidencePrivilegesJournalist's PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See also ''Privilege of newspaper or magazine and persons connected therewith not to disclose
communications to or information acquired by such a person,'' 7 A.L.R.3d 591 (1966) ; Comment, ''Academic
Researchers and the First Amendment: Constitutional Protection for Their Confidential Sources?'' 14 San Diego L. Rev.
876 (1977).

(n2)Footnote 2. See Playboy Enterprises, Inc. v. Superior Court (1984) 154 Cal. App. 3d 14, 23, 201 Cal. Rptr.
207 ; KSDO v. Superior Court (1982) 136 Cal. App. 3d 375, 381-382, 186 Cal. Rptr. 211 (stating that enactment of
Cal. Const. art. I, § 2(b) raised previously enacted protections of Cal. Evid. Code § 1070 to constitutional level).

(n3)Footnote 3. New York Times Co. v. Superior Court (1990) 51 Cal. 3d 453, 462-463, 273 Cal. Rptr. 98, 796
P.2d 811 ; SCI-Sacramento, Inc., v. Superior Court (1997) 54 Cal. App. 4th 654, 660-667, 62 Cal. Rptr. 2d 868 (shield
law merely provides immunity from contempt, and without order of contempt, question was not ripe for review); In re
Willon (1996) 47 Cal. App. 4th 1080, 1091, 55 Cal. Rptr. 2d 245 (since contempt is generally only effective remedy
against nonparty witness, protection granted is virtually absolute); KSDO v. Superior Court (1982) 136 Cal. App. 3d
375, 379, 186 Cal. Rptr. 211 .

(n4)Footnote 4. New York Times Co. v. Superior Court (1990) 51 Cal. 3d 453, 462-463, 273 Cal. Rptr. 98, 796
P.2d 811 (Cal. Civ. Proc. Proc. § 1992 provides that a disobedient subpoena witness forfeits to the aggrieved party the
sum of $500, and all damages sustained by reason of his or her failure to attend).

(n5)Footnote 5. See New York Times Co. v. Superior Court (1990) 51 Cal. 3d 453, 462, 273 Cal. Rptr. 98, 796
P.2d 811 ; see generally Cal. Civ. Proc. Proc. § 2023.010 et seq. (discovery sanctions), discussed in Ch. 42.

(n6)Footnote 6. New York Times Co. v. Superior Court (1990) 51 Cal. 3d 453, 459, 273 Cal. Rptr. 98, 796 P.2d
811 (the Court proceeded to the merits of the dispute without remanding the case to the trial court merely for the
purpose of entering a contempt judgment, explaining that no purpose would be served by doing so).

(n7)Footnote 7. New York Times Co. v. Superior Court (1990) 51 Cal. 3d 453, 460, 273 Cal. Rptr. 98, 796 P.2d
811 .
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(n8)Footnote 8. Cal. Civ. Proc. Proc. § 1986.1(a); see Cal. Civ. Proc. Proc. § 1986.1(d) (''journalist'' means
persons specified in Cal. Const. art. I, § 2(b).

(n9)Footnote 9. Cal. Civ. Proc. Proc. § 1986.1(b); see also Cal. Civ. Proc. Proc. § 1986.1(c) (if a trial court holds
a journalist in contempt of court in a criminal proceeding despite the constitutional provision, the court must set forth
findings, either in writing or on the record, stating, at a minimum, why the information will be of material assistance to
the party seeking the evidence, and why alternate sources of the information are not sufficient to satisfy the defendant's
right to a fair trial under the Sixth Amendment).

(n10)Footnote 10. See discussion in [3]-[5], below.

(n11)Footnote 11. Cal. Const., art. I, § 2(b); Cal. Evid. Code § 1070(a).

(n12)Footnote 12. Cal. Evid. Code § 1070; see Cal. Evid. Code § 901.

(n13)Footnote 13. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 274, 208 Cal. Rptr. 152, 690 P.2d 625 ; see
Playboy Enterprises, Inc. v. Superior Court (1984) 154 Cal. App. 3d 14, 23-28, 201 Cal. Rptr. 207 .

(n14)Footnote 14. See, e.g., Hammarley v. Superior Court (1979) 89 Cal. App. 3d 388, 399-402, 153 Cal. Rptr.
608 ; CBS, Inc. v. Superior Court (1978) 85 Cal. App. 3d 241, 249-250, 149 Cal. Rptr. 421 (both cases disapproved on
another ground in Delaney v. Superior Court (1990) 50 Cal. 3d 785, 797 n.6, 268 Cal. Rptr. 753, 789 P.2d 934 ).

(n15)Footnote 15. Cal. Const., art. I, § 2(b); Cal. Evid. Code § 1070(a); see People v. Sanchez (1995) 12 Cal.
4th 1, 48-49, 47 Cal. Rptr. 2d 843, 906 P.2d 1129 .

(n16)Footnote 16. See, e.g., In re Willon (1996) 47 Cal. App. 4th 1080, 1092-1093, 55 Cal. Rptr. 2d 245 (reporter
and newsdirector of television station). Cal Const. art I, § 2(b); Cal. Evid. Code § 1070(b).

(n17)Footnote 16.1. O'Grady v. Superior Court (2006) 139 Cal. App. 4th 1423, 1464-1468, 44 Cal. Rptr. 3d 72
(2006) (''open and deliberate'' publication on news-oriented Web site of news gathered for that purpose by site's
operators was indistinguishable from publishing a newspaper with respect to application of shield law).

(n18)Footnote 17. Cal. Const. art I, § 2(b); Cal. Evid. Code § 1070(a); see O'Grady v. Superior Court, 139 Cal.
App. 4th 1423, 1464-1468, 44 Cal. Rptr. 3d 72 (2006) (any subpoenas seeking unpublished information from online
magazines' publishers would be unenforceable through contempt proceedings in light of news reporter's shield
privilege); People v. Sanchez (1995) 12 Cal. 4th 1, 48-49, 54-57, 47 Cal. Rptr. 2d 843, 906 P.2d 1129 .

(n19)Footnote 18. Cal. Const. art I, § 2(b); Cal. Evid. Code § 1070(b).

(n20)Footnote 19. Cal. Const. art I, § 2(b); Cal. Evid. Code § 1070(c).

(n21)Footnote 20. Rosato v. Superior Court (1975) 51 Cal. App. 3d 190, 217-218, 124 Cal. Rptr. 427 (likened
burden of person claiming shield to that applicable to privilege against self-incrimination).

(n22)Footnote 21. Hammarley v. Superior Court (1979) 89 Cal. App. 3d 388, 397-398, 153 Cal. Rptr. 608 (tapes,
transcripts, notes, and recordings of interviews within immunity of shield law) (disapproved on another ground in
Delaney v. Superior Court (1990) 50 Cal. 3d 785, 797 n.6, 268 Cal. Rptr. 753, 789 P.2d 934 ).

(n23)Footnote 22. See, e.g., McCall v. Oroville Mercury Co. (1983) 142 Cal. App. 3d 805, 808, 191 Cal. Rptr.
280 ; see also Cal. Penal Code § 11143.

(n24)Footnote 23. Delaney v. Superior Court (1990) 50 Cal. 3d 785, 798, 268 Cal. Rptr. 753, 789 P.2d 934 .
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(n25)Footnote 24. Delaney v. Superior Court (1990) 50 Cal. 3d 785, 798, 805, 268 Cal. Rptr. 753, 789 P.2d 934
.

(n26)Footnote 25. New York Times Co. v. Superior Court (1990) 51 Cal. 3d 453, 461, 273 Cal. Rptr. 98, 796
P.2d 811 .

(n27)Footnote 26. Rancho Publications v. Superior Court (1999) 68 Cal. App. 4th 1538, 1546, 81 Cal. Rptr. 2d
274 (emphasizing that it did not reach the issue of what legitimate journalistic activities are encompassed by the shield
law's phrase ''information for communication to the public'').

(n28)Footnote 27. Rosato v. Superior Court (1975) 51 Cal. App. 3d 190, 218-224, 124 Cal. Rptr. 427 .

(n29)Footnote 28. Rosato v. Superior Court (1975) 51 Cal. App. 3d 190, 218-224, 124 Cal. Rptr. 427 .

(n30)Footnote 29. Rosato v. Superior Court (1975) 51 Cal. App. 3d 190, 224-225, 124 Cal. Rptr. 427 .

(n31)Footnote 30. Rosato v. Superior Court (1975) 51 Cal. App. 3d 190, 218, 124 Cal. Rptr. 427 .

(n32)Footnote 31. Miller v. Superior Court (1999) 21 Cal. 4th 883, 897, 901, 89 Cal. Rptr. 2d 834, 986 P.2d 170
(stating that ''the absoluteness of the immunity embodied in the shield law yields only to a conflicting federal or,
perhaps, state constitutional right'' and holding that prosecution in criminal proceeding does not have constitutional
interest sufficient to require disclosure of information otherwise protected by shield law).

(n33)Footnote 32. People v. Cooper (1991) 53 Cal. 3d 771, 820, 281 Cal. Rptr. 90, 809 P.2d 865 .

(n34)Footnote 33. People v. Sanchez (1995) 12 Cal. 4th 1, 54-57, 47 Cal. Rptr. 2d 843, 906 P.2d 1129 (evidence
defendant claimed would have materially assisted his defense was self-serving, speculative, and more harmful than
helpful to defense).

(n35)Footnote 34. Miller v. Superior Court (1998) 66 Cal. App. 4th 334, 344-349, 77 Cal. Rptr. 2d 827 ,
overruled on other grounds, Miller v. Superior Court (1999) 21 Cal. 4th 883, 896-897, 89 Cal. Rptr. 2d 834, 986 P.2d
170 ; see People v. Cooper (1991) 53 Cal. 3d 771, 820, 281 Cal. Rptr. 90, 809 P.2d 865 (court will balance competing
factors once defendant has made threshold showing of reasonable possibility that information will materially assist in
his or her defense).

(n36)Footnote 35. Fost v. Superior Court (2000) 80 Cal. App. 4th 724, 733-734, 95 Cal. Rptr. 2d 620 (explaining
that the threshold question in these circumstances relates to the importance to the defense of ''published information''
elicited or sought to be elicited by the defendant that would be excluded or stricken if ''unpublished information'' sought
by the prosecution were not disclosed).

(n37)Footnote 36. In re Willon (1996) 47 Cal. App. 4th 1080, 1099, 55 Cal. Rptr. 2d 245 (trial court, rather than
defendant, sought disclosure in effort to preserve its ability to control judicial process and maintain unbiased jury pool;
court of appeal found risk of prejudicial leaks unsupported by evidence).
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§ 29.03 Qualified Constitutional Privilege

[1] Generally

In addition to the protection from contempt discussed in § 29.02, the news media has a qualified constitutional privilege
to refuse discovery of its sources and other information it has gathered. Unlike the contempt protection of the ''shield
law,'' the constitutional protection granted reporters is a true privilege.n1 When applicable, it protects against discovery
sanctions as well as contempt.n2

In Mitchell v. Superior Court, n3 which involved a libel action by The Synanon Church and its founder against the
magazine Reader's Digest and several individual newspersons, the California Supreme Court held that in a civil action a
reporter, editor, or publisher has a qualified privilege to withhold disclosure of the identity of confidential sources and
of unpublished information supplied by such sources. The Court stated that this qualified privilege is separate and
distinct from the statutory and constitutional immunity from contempt and is based on the broad protections for freedom
of the press enshrined in the First Amendment to the United States Constitution and Cal. Const. art. 1, I, § 2(a). The
Court reasoned that the privilege was qualified because the constitutional interest in preserving news sources was
counterbalanced by the equally important policy favoring full disclosure of evidence in civil actions. The Court thus
held that the applicability of the privilege should be determined on a case-by-case basis by weighing the factors
discussed in [2], below.n4

[2] Determining Existence of Qualified Privilege

[a] Nature of Litigation

One factor in determining whether the qualified privilege applies is the nature of the litigation and whether the
newsperson is a party. For example, disclosure is, in general, appropriate in a libel action when a newsperson is a party,
except when other factors weigh against disclosure.n5 Disclosure is generally appropriate in defamation actions in
which the plaintiff is a public official or public figure since proof of actual malice frequently cannot be accomplished
without knowing the sources and information on which the reporter based the allegedly defamatory statement.n6 Note
that if a newsperson is not a party, discovery may be rendered impossible or impractical by the separate immunity from
contempt.n7

If the newsperson is a party, or is employed by a party, who is asserting an affirmative claim for relief, discovery
ordinarily will be compelled.n8 For example, in Dalitz v. Penthouse International, Ltd., n9 the court of appeal held that
the newsperson's qualified privilege against disclosure of confidential news sources did not apply when the newsperson
sought affirmative relief on the basis of a cause of action arising from the matter sought to be protected from disclosure.
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In that case, plaintiffs brought a libel action against defendants, a publisher and other newspersons connected with an
article that allegedly defamed plaintiffs. Defendant publisher then brought a cross-complaint for defamation against
plaintiffs, alleging that plaintiffs had made certain defamatory statements about the publisher at a news conference held
in response to the original article. The court of appeal affirmed a dismissal of the publisher's cross-complaint as a
sanction for defendants' failure to disclose the identity of their sources, holding that the privilege did not apply. In so
holding the court relied primarily on the rationale that a plaintiff or cross-plaintiff should not be permitted to use the
''shield'' of the qualified privilege as a ''sword'' by denying a defendant information that goes to the heart of the
defense.n10

[b] Relevance

Another factor in determining whether the qualified privilege applies is the relevance of the information sought to
plaintiff's cause of action. Mere relevance is insufficient to compel discovery. Discovery should be denied unless the
information goes to the heart of the plaintiff's claim.n11

In a defamation action in which the plaintiff must prove ''actual malice,'' reporter's confidential information is often
essential to proof on this issue and thus goes to the heart of plaintiff's claim. However, if the discovery sought in this
type of case is broad and not limited to sources whose information relates to the allegedly defamatory statements, the
relevance factor will not override the reporter's qualified privilege.n12 On the other hand, discovery of the identities of
sources who allegedly made defamatory statements is directly relevant to a defamation claim.n13

[c] Availability of Alternative Sources

Another factor in determining whether the qualified privilege applies involves the availability of other methods by
which the party seeking disclosure could obtain the information sought. Discovery should be denied unless the party
seeking the information has exhausted all alternative sources of obtaining the needed information. Compulsory
disclosure is a last resort, permissible only when the party seeking the disclosure has no other practical means of
obtaining the information.n14 Alternative sources exist if persons with the information can be deposed or will
voluntarily come forward and cooperate with the party seeking the information.n15

The party seeking the information generally has the burden of showing that alternative sources have been exhausted.n16

[d] Importance of Confidentiality

Another factor in determining whether the qualified privilege applies pertains to the importance of protecting
confidentiality in the case at bench. Thus, when the information sought relates to matters of great public importance and
the risk of harm to the source is a substantial one, the court may refuse to require disclosure even though the plaintiff
has no other way of obtaining essential information.n17 For example, the investigation and revelation of hidden
criminal or unethical conduct is one of the most important roles of the press, a role that may depend on the ability of the
press and the courts to protect sources who may justifiably fear exposure and possible retaliation.n18

[e] Validity of Claim

A final factor involves the strength of the claim the party opposing the reporter's privilege is asserting, at least in a
defamation action. In Mitchell, a libel action, the Court held that the court may require the plaintiff to make a prima
facie showing that the alleged defamatory statements are false before requiring disclosure. A showing of falsity is not a
prerequisite to discovery, but it may be essential to tip the balance in favor of discovery.n19

[f] Journalistic Purpose in Gathering, Using, and Disseminating Information

One court of appeal has articulated an additional factor that may apply in determining whether the qualified journalist's
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privilege is available. In Anti-Defamation League of B'nai B'rith v. Superior Court (1998) 67 Cal. App. 4th 1072, 79
Cal. Rptr. 2d 597 , plaintiffs were 17 political activists opposed to certain policies of the governments of South Africa
and Israel. They sued defendant Anti-Defamation League of B'nai B'rith (ADL) under Cal. Civ. Code § 1798.53, which
provides a statutory cause of action for invasion of privacy resulting from an intentional disclosure of personal
information, not otherwise public, obtained from a state agency. Their claims alleged that ADL had secretly obtained
from San Francisco police officers information relating to plaintiffs that was personal and not otherwise public, and that
ADL had privately disclosed such information to the governments of South Africa and Israel.n20

The court of appeal noted that ADL was indeed a journalist entitled to claim the qualified privilege, since it published
newsletters and a magazine. Defendant also performed other nonjournalistic functions, however, in its general activities
as a civil rights organization. The court concluded that the qualified privilege applied only to the extent that defendant
obtained, used, and disseminated information for a journalistic purpose.n21 Thus, plaintiffs were entitled to limited
discovery to determine whether defendant had in fact obtained personal and nonpublic information and whether it had
in fact disseminated such information in private, nonjournalistic disclosures to foreign governments or others not acting
as ADL journalists.n22

[3] Balancing Process

After consideration of the factors discussed in [2], above, the Supreme Court in Mitchell concluded that the privilege
applied to prevent discovery of the scope ordered by the trial court. The Court found that the discovery requested was
overly broad and was not limited to the disclosure of source material that related to the allegedly libelous statements and
that therefore went to the heart of plaintiffs' claim. Moreover, plaintiffs had not shown that alternative sources had been
exhausted, nor had they made a prima facie showing as to the falsity of the alleged defamatory statements. Finally, the
Court stressed that the allegedly defamatory article related to a matter of public importance since it alleged serious
wrongdoing by a powerful private organization and complicity by public officials.n23

In another libel action decided prior to Mitchell, the court of appeal upheld the newsperson's qualified privilege against
disclosure of a confidential news source, based on factors similar to those later enumerated in Mitchell. n24 The case
involved a broadcast by defendant radio station concerning alleged drug smuggling by plaintiffs. During discovery, one
of plaintiff's reporters was deposed and revealed the names of the sources of the information on which the broadcast
was based. Plaintiff then sought to discover the reporter's notes. The court of appeal refused to permit the discovery,
concluding that, even though disclosure is ordinarily proper in a libel action against the newsperson, the qualified
privilege applied to prevent disclosure in the case at bench because the plaintiff failed to show that alternative sources
were unavailable or that the information sought went to the heart of the claim.n25 The court noted that since the
reporter had revealed the name of his sources, the plaintiff was free to test their reliability without discovery of the
reporter's notes.n26

Similarly, in an action brought by a manufacturer of computer hardware and software alleging misappropriation of trade
secrets, the court of appeal upheld the online journalists' qualified first amendment privilege against compulsory
disclosure of confidential sources based on a balancing of the factors outlined in Mitchell.n26.1 The trial court granted
the computer manufacturer authority to issue civil subpoenas to the publishers of the websites where the information
appeared and to the email service provider for one of the publishers. However, the court of appeal refused to permit
discovery of the online news magazines' sources, finding, on balance, that the factors favoring disclosure did not
outweigh the countervailing factors favoring application of the privilege, particularly in light of the computer
manufacturer's failure to show that it had exhausted alternative avenues of investigation.n26.2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureSanctionsContemptGeneral OverviewConstitutional LawBill of RightsFundamental FreedomsFreedom
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of SpeechFree PressGeneral OverviewEvidencePrivilegesJournalist's PrivilegeElementsEvidencePrivilegesJournalist's
PrivilegeExceptionsEvidencePrivilegesJournalist's PrivilegeScopeEvidencePrivilegesJournalist's PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. KSDO v. Superior Court (1982) 136 Cal. App. 3d 375, 379, 384, 186 Cal. Rptr. 211 .

(n2)Footnote 2. See, e.g., Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 279, 284, 208 Cal. Rptr. 152, 690
P.2d 625 (issuing writ of prohibition restraining superior court from enforcing discovery order). See also Star Editorial
v. United States Dist. Court (9th Cir. 1993) 7 F.3d 856, 859-862 .

(n3)Footnote 3. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 279, 208 Cal. Rptr. 152, 690 P.2d 625 .

(n4)Footnote 4. See Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 274-279, 208 Cal. Rptr. 152, 690 P.2d
625 ; see also Delaney v. Superior Court (1990) 50 Cal. 3d 785, 807-808, 268 Cal. Rptr. 753, 789 P.2d 934
(distinguishing this balancing test from the one used in a criminal action to determine whether protection under the
shield law must yield to criminal defendant's constitutional right to fair trial when newsperson's refusal to disclose
information would unduly infringe on that right); KSDO v. Superior Court (1982) 136 Cal. App. 3d 375, 384-385, 186
Cal. Rptr. 211 .

(n5)Footnote 5. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 279-280, 208 Cal. Rptr. 152, 690 P.2d 625 ;
see Shoen v. Shoen (9th Cir. 1993) 5 F.3d 1289, 1292-1296 ; Playboy Enterprises, Inc. v. Superior Court (1984) 154
Cal. App. 3d 14, 23-28, 201 Cal. Rptr. 207 .

(n6)Footnote 6. See Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 279-280, 208 Cal. Rptr. 152, 690 P.2d
625 .

(n7)Footnote 7. See discussion under § 29.02.

(n8)Footnote 8. Dalitz v. Penthouse International, Ltd. (1985) 168 Cal. App. 3d 468, 478-480, 214 Cal. Rptr. 254
.

(n9)Footnote 9. Dalitz v. Penthouse International, Ltd. (1985) 168 Cal. App. 3d 468, 214 Cal. Rptr. 254 .

(n10)Footnote 10. Dalitz v. Penthouse International, Ltd. (1985) 168 Cal. App. 3d 468, 479, 214 Cal. Rptr. 254 .

(n11)Footnote 11. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 280, 208 Cal. Rptr. 152, 690 P.2d 625 ; see
People v. Sanchez (1995) 12 Cal. 4th 1, 54-57, 47 Cal. Rptr. 2d 843, 906 P.2d 1129 (if defendant fails to make
threshold showing that publication of unpublished information possessed by newsperson would materially assist
defense, then shield law immunity will prevail).

(n12)Footnote 12. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 281-282, 208 Cal. Rptr. 152, 690 P.2d 625 .

(n13)Footnote 13. Dalitz v. Penthouse International, Ltd. (1985) 168 Cal. App. 3d 468, 478-480, 214 Cal. Rptr.
254 .

(n14)Footnote 14. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 282, 208 Cal. Rptr. 152, 690 P.2d 625 ;
KSDO v. Superior Court (1982) 136 Cal. App. 3d 375, 385-386, 186 Cal. Rptr. 211 .

(n15)Footnote 15. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 282, 208 Cal. Rptr. 152, 690 P.2d 625 .

(n16)Footnote 16. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 282, 208 Cal. Rptr. 152, 690 P.2d 625 ; see,
e.g., O'Grady v. Superior Court, 139 Cal. App. 4th 1423, 1479-1480, 44 Cal. Rptr. 3d 72 (2006) (applying Mitchell's
balancing process to conclude that discovery of petitioner online news magazines' sources was barred by news reporter's
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qualified first amendment privilege against compulsory disclosure of confidential sources, primarily because real party
in interest failed to show that it had exhausted alternative avenues of investigation).

(n17)Footnote 17. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 282-283, 208 Cal. Rptr. 152, 690 P.2d 625 .

(n18)Footnote 18. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 283, 208 Cal. Rptr. 152, 690 P.2d 625 .

(n19)Footnote 19. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 283, 208 Cal. Rptr. 152, 690 P.2d 625 .

(n20)Footnote 20. Anti-Defamation League of B'nai B'rith v. Superior Court (1998) 67 Cal. App. 4th 1072,
1077-1078, 79 Cal. Rptr. 2d 597 .

(n21)Footnote 21. Anti-Defamation League of B'nai B'rith v. Superior Court (1998) 67 Cal. App. 4th 1072,
1091-1092, 79 Cal. Rptr. 2d 597 .

(n22)Footnote 22. Anti-Defamation League of B'nai B'rith v. Superior Court (1998) 67 Cal. App. 4th 1072, 1098,
79 Cal. Rptr. 2d 597 .

(n23)Footnote 23. Mitchell v. Superior Court (1984) 37 Cal. 3d 268, 282-284, 208 Cal. Rptr. 152, 690 P.2d 625 .

(n24)Footnote 24. See KSDO v. Superior Court (1982) 136 Cal. App. 3d 375, 385-386, 186 Cal. Rptr. 211 .

(n25)Footnote 25. KSDO v. Superior Court (1982) 136 Cal. App. 3d 375, 385-386, 186 Cal. Rptr. 211 .

(n26)Footnote 26. KSDO v. Superior Court (1982) 136 Cal. App. 3d 375, 386, 186 Cal. Rptr. 211 .

(n27)Footnote 26.1. O'Grady v. Superior Court, 139 Cal. App. 4th 1423, 1479-1480, 44 Cal. Rptr. 3d 72 (2006).

(n28)Footnote 26.2. O'Grady v. Superior Court, 139 Cal. App. 4th 1423, 1479-1480, 44 Cal. Rptr. 3d 72 (2006).
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§ 30.syn Synopsis to Chapter 30: Right to Privacy

§ 30.01 Right to Associational Privacy

[1] Constitutional Provisions

[2] Impact of Associational Privacy Right on Discovery

§ 30.02 General Right to Privacy Under California Constitution

[1] Constitutional Provision

[2] General Effect of Privacy Right on Discovery

[3] Financial Information

[a] Parties to Litigation

[b] Nonparties

[i] Civil Actions Generally

[ii] Family Law Proceedings

[4] Medical Information

[a] Scope of Protection

[b] Balancing of Interests

[c] AIDS Test Results

[d] Psychotherapist-Patient Information

[5] Personnel Files and Letters of Reference
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[6] Information Regarding Sexual Relations

[a] Generally

[b] Action for Sexual Harassment

[7] Arrest Records

[8] Items Held to Be Not Protected From Discovery

§ 30.03 Waiver of Right to Privacy

[1] Waiver Through Disclosure

[2] Waiver by Placing Protected Information in Issue

[3] No Waiver Through Lack of Objection
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Scope

SCOPE

This chapter discusses limitations on discovery resulting from the constitutional right to privacy contained in both the
United States and California Constitutions. The chapter discusses the privacy rights of the litigants themselves, as well
as the rights of third parties.

For a discussion of general principles applicable to privileges, see Chapter 21. Chapters 51-63 discuss procedures
applicable to particular methods of discovery; for discussion of motions to compel discovery after the assertion of a
privilege, see the chapter relating to the particular discovery method used. For a discussion of discovery sanctions in
general, see Chapter 42.
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§ 30.01 Right to Associational Privacy

[1] Constitutional Provisions

The First Amendment to the United States Constitution provides that Congress shall make no law abridging the right of
the people peaceably to assemble.n1 The California Constitution provides that all people are by nature free and
independent and have inalienable rights, including the right to pursue and obtain privacy.n2 It also provides that the
people have the right to assemble freely to consult for the common good.n3

In Griswold v. Connecticut, n4 the United States Supreme Court stated that the First Amendment has a penumbra under
which privacy is protected from governmental intrusion. The Court noted it has protected forms of association that are
not political in the customary sense but pertain to the social, legal, and economic benefit of the members. These forms
involve more than the right of assembly. The right of association, like the right of belief, is more than the right to attend
a meeting. It includes the right to express one's attitudes or philosophies by membership in a group or by affiliation with
it or by other lawful means. Association in that context is a form of expression of opinion. While it is not expressly
included in the First Amendment, its existence is necessary in making the express guarantees fully meaningful. Thus,
the Bill of Rights has penumbras, formed by emanations from those guarantees, that help give them life and substance.
Various guarantees create zones of privacy. The right of association contained in the penumbra of the First Amendment
is one.n5

The constitutional right of associational privacy is not restricted to associations that are political, but extends to
associations that are created for other purposes. Further, that right extends to applications for membership.n6

[2] Impact of Associational Privacy Right on Discovery

The constitutional right of privacy in one's associations may limit the scope of discovery during litigation. In the
landmark case of Britt v. Superior Court, n7 a group of owners and residents of homes near an airport sued the public
agency that operated the airport for compensation for diminution in property values, personal injuries, and emotional
disturbances allegedly caused by its operation. During discovery, the defendant sought information about the plaintiffs'
relationship with various organizations opposed to the agency's operation of the airport, such as membership, financial
contributions, and correspondence. It also sought information about any meetings that the plaintiffs might have attended
concerning the airport, including the identity of those attending the meetings, the content of discussions regarding the
meetings, and the identity of those persons with whom the discussions occurred. The trial court granted the defendant's
motion to compel answers to these questions. The California Supreme Court found that discovery order to be an
unconstitutional infringement of the plaintiffs' First Amendment rights. It said that compelled disclosure of an
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individual's private associational affiliations and activities poses one of the most serious threats to the free exercise of
that right. It characterized the sweeping discovery order as one likely to impose a substantial restraint on the exercise of
First Amendment rights.n8

Although emphasizing the importance of the right of associational privacy, the Britt Court acknowledged that the right
is not absolute. However, any impairment of the right must be justified by a compelling state purpose that cannot be
achieved by more narrowly drawn means.n9 Permissible limits of governmental action are circumscribed by the
protection offered by constitutional rights. Disclosure of those associational activities that are directly relevant to
plaintiffs' claims and essential to the fair resolution of the lawsuit may be compelled.n10

In some cases, there may be a serious conflict between the individual's right of associational privacy and a compelling
state purpose. In accordance with Britt, these competing interests are carefully weighed, and if disclosure is permitted, it
is under very carefully circumscribed conditions. For example, in Olympic Club v. Superior Court, n11 an individual's
right of associational privacy was weighed against the important, compelling interest the state has in upholding
fundamental societal principles. Olympic Club was an action for injunctive relief under the Unruh Civil Rights Actn12
against a club based on its allegedly racially discriminatory membership practices. As part of the investigation, the
prosecuting city asked the club for a list of the names and business addresses of those applicants who had been recently
rejected for membership. The court of appeal permitted the requested discovery under carefully circumscribed
conditions that would protect those applicants who wished to remain anonymous.n13 The court reasoned that the city
had a palpable need to discover whether the rejected applicants were barred because of race, and that unless members of
the selection committee admitted that they rejected applicants on racial grounds, contact with the rejected applicants
was necessary to determine whether race was a factor.n14 Although, in ordinary civil litigation, a plaintiff's need for
information will not easily override a third party's privacy rights, in an action to uphold fundamental societal principles
such as those embodied in the Unruh Act, the need for discovery takes on added importance.n15 However, even when
discovery is justified by a compelling state interest, the scope of the compelled disclosure must be narrowly
circumscribed to avoid undue interference with private associational rights.n16 Accordingly, the court held that prior to
disclosure, the rejected applicants should be informed that their identities were sought, and advised that they should
petition the court for protective orders if they sought anonymity. The names of those who obtained protective orders
would be removed from the list ultimately furnished by the club to the city.n17

The principles set forth in Britt have been applied in other cases to limit or deny discovery of information relating to
associational memberships of parties to civil actions and other persons. For example, in an action for damages by a
grower against a farm workers' union, based on alleged unlawful activity during a strike, the court of appeal, relying on
Britt, vacated an order compelling disclosure of union membership lists, strike coordinator and picketer attendance lists,
and union convention attendance lists, and ordered the trial court to grant instead a protective order requiring disclosure
only of the portions of these lists found to be sufficiently relevant after an in camera inspection.n18

In another case that implicated the important rights of nonparties to freely and privately associate, an abortion clinic
challenged a superior court discovery ruling that required it to disclose to active participants in the anti-abortion
movement, pursuant to a protective order, the names, residential addresses, and telephone numbers of staff and
volunteers with knowledge relevant to the litigation. Applying the balancing test articulated in Britt, the court of appeal
held that disclosure violated the non-parties' rights to freedom of association and their rights to residential privacy, and
concluded that their privacy interests were strong because disclosure would threaten their peace and safety. In contrast,
the state's interest in promoting truth in litigation was weak. Real parties failed to demonstrate any real need for the
discovery that justified this intrusive order. Although real parties contended that the information was necessary to obtain
access to potential witnesses, the clinic had agreed to use pseudonyms to identify staff and volunteers who might have
knowledge relevant to the litigation and whom the clinic did not intend to call as witnesses. The clinic had also agreed
to provide a place of contact for these individuals and its counsel had agreed to accept service on their behalf. The court
concluded that these procedures would afford real parties access to potential non-party witnesses without invading their
constitutional privacy rights. Moreover, precluding discovery of the requested information furthered the state's interest
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in preserving residential privacy and advanced the state's strong interest in protecting individuals who provide lawful
services in connection with pregnancy.n19

One case applied the principles of Britt to deny discovery. In Church of Hakeem, Inc. v. Superior Court, n20 an action
for fraud, conversion, and related torts against a church, the plaintiffs, members of the church, sought discovery of the
names, addresses, and telephone numbers of other members of the church. The plaintiffs cited the need to determine the
extent of the illegal activities and to provide restitution as justifications for discovery. The court of appeal was not
persuaded, found that the plaintiffs had not demonstrated a compelling state interest to justify disclosure of the names,
and issued a writ directing the trial court to nullify its order permitting the requested discovery.n21

The court of appeal in Rancho Publications v. Superior Court (1999) 68 Cal. App. 4th 1538, 1546, 81 Cal. Rptr. 2d
274 similarly upheld a denial of discovery. In Rancho Publications a hospital was suing a physician and an organization
whose members were anonymous for defamation. During the course of this litigation another anonymous organization
published paid advertisements or ''advertorials'' in a local newspaper, criticizing the hospital's actions. The hospital
served the newspaper with a deposition subpoena seeking information relating to the advertisements, including the
names of their authors. The newspaper sought to quash the subpoena, asserting, among other things, the constitutional
qualified immunity of associational privacy articulated in Britt. The court of appeal stated that this qualified privilege
protects the speech and privacy rights of individuals who wish to promulgate their information and ideas in a public
forum while keeping their identities secret.n22 Applying the balancing test to determine whether the information sought
in this case was protected by that immunity, the court noted that such ''advertorials'' involve core political speech. One
admitted purpose of the hospital in seeking the names was to add potential new defamation claims against additional
defendants. The court found this to be a classic first amendment example of why the speakers may have chosen
anonymity in the first place: to avoid being swept into litigation purely out of spite for speaking out on hotly contested
issues. The court deemed the impact of the proposed discovery on protected constitutional rights to be severe.n23 The
hospital argued that the authors of the advertisements were the same as those who authored the defamatory statements
alleged in the hospital's complaint, due to thematic and stylistic similarities between the two sets of materials. The court
concluded that this conjecture was not enough to overcome the privilege, and the relationship between the
advertisements and the defamatory statements were too attenuated to justify shutting off political discourse on an
important public issue.n24

By contrast, a court of appeal held that it was proper to compel an individual defendant in a defamation action to answer
questions concerning his relationship with one of the defendant organizations, subject to a protective order that the
information elicited be used solely in connection with the lawsuit. The court held that the questions had an important
connection with the lawsuit and did not impinge on defendant's constitutional right of freedom of association.n25

Furthermore, in a case arising from an employment discrimination action, in which the court of appeal held that neither
California nor federal law recognizes a union representative-union member evidentiary privilege that would prevent the
disclosure of relevant information in a civil action,n26 the court also rejected the argument that the union
representative's constitutional right of associational privacy protected him from answering the employer's deposition
questions. ''Without diminishing the importance of a person's right of associational privacy,'' the court found that the
deposition questions posed to the union representative did not ask him to reveal any private associational affiliations
and activities. Rather, the questions generally related to the names of employees the union representative observed using
racial slurs toward real party in interest, as well as the names of those employees whose arbitration testimony was
allegedly coerced. Accordingly, the constitutionally protected right of associational privacy was not implicated.n27

In deciding a motion for attorneys' fees and expenses under Cal. Civ. Proc. Code § 1021.5 (the state's private attorney
general statute), a court of appeal held that a public interest organization would be required to provide, in increments
and in camera, information about amounts donated to its litigation fund and eventually, if needed, names of some
donors.n28 The court balanced real parties' interest in discovering the donors to petitioner nonprofit organization's
litigation fund, which implicated the right of privacy and a derivative right of confidentiality, with the interests
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compelling disclosure. Real parties in this case had a legitimate interest in ensuring that attorney fees were not awarded
when the statutory requirements set forth in Cal. Civ. Proc. Code § 1021.5 had not been met. A trial court ruling on a
motion for attorney fees under Section 1021.5 could not realistically assess the interests of a fee applicant if the
applicant (and thus the nature and extent of the applicant's interest) could be hidden behind a public interest
organization. Further, because attorney fee awards paid by the county were necessarily paid from taxpayer funds,
county taxpayers had an interest in limiting unwarranted attorney fee awards. The state (and thus all taxpayers) had an
interest in ensuring that charitable contributions are not shams and that the donated funds truly became the property of
the charity that received them. Equally as important as these interests was the state's compelling interest, as reflected in
its broad discovery statutes, in facilitating the ascertainment of truth in connection with legal proceedings. The court
concluded that real parties demonstrated a need for the discovery that would justify an invasion of the privacy interests
involved, because the evidence sought by real parties was crucial to the court's thorough analysis of petitioner's attorney
fee request.n29

Through the initiation of a lawsuit, a plaintiff may implicitly effect a partial waiver of the right to associational privacy.
However, the scope of any such waiver must be narrowly drawn to provide maximum constitutional protection.n30

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewConstitutional LawBill of RightsFundamental
FreedomsFreedom of AssemblyConstitutional LawBill of RightsFundamental FreedomsFreedom of
AssociationConstitutional LawBill of RightsFundamental RightsUnenumerated RightsConstitutional LawSubstantive
Due ProcessPrivacyPersonal DecisionsConstitutional LawSubstantive Due ProcessPrivacyPersonal Information

FOOTNOTES:
(n1)Footnote 1. U.S. Const., amend. I.

(n2)Footnote 2. Cal. Const., art. I, § 1.

(n3)Footnote 3. Cal. Const., art. I, § 3.

(n4)Footnote 4. Griswold v. Connecticut (1965) 381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510 .

(n5)Footnote 5. Griswold v. Connecticut (1965) 381 U.S. 479, 483-484, 85 S. Ct. 1678, 14 L. Ed. 2d 510 .

(n6)Footnote 6. Olympic Club v. Superior Court (1991) 229 Cal. App. 3d 358, 361, 282 Cal. Rptr. 1 .

(n7)Footnote 7. Britt v. Superior Court (1978) 20 Cal. 3d 844, 143 Cal. Rptr. 695, 574 P.2d 766 .

(n8)Footnote 8. Britt v. Superior Court (1978) 20 Cal. 3d 844, 852, 143 Cal. Rptr. 695, 574 P.2d 766 ; see
Garstang v. Superior Court (1995) 39 Cal. App. 4th 526, 532, 534-537, 46 Cal. Rptr. 2d 84 (public need for
ascertainment of truth in connection with legal claims was outweighed by right of privacy of those participating in
mediation sessions, during which plaintiff claimed that admission was made that she had been treated unfairly).

(n9)Footnote 9. Britt v. Superior Court (1978) 20 Cal. 3d 844, 855, 143 Cal. Rptr. 695, 574 P.2d 766 .

(n10)Footnote 10. Britt v. Superior Court (1978) 20 Cal. 3d 844, 857, 143 Cal. Rptr. 695, 574 P.2d 766 .

(n11)Footnote 11. Olympic Club v. Superior Court (1991) 282 Cal. Rptr. 1 .

(n12)Footnote 12. Cal. Civ. Code § 51.

(n13)Footnote 13. Olympic Club v. Superior Court (1991) 229 Cal. App. 3d 358, 362-364, 282 Cal. Rptr. 1 .
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(n14)Footnote 14. Olympic Club v. Superior Court (1991) 229 Cal. App. 3d 358, 363, 282 Cal. Rptr. 1 .

(n15)Footnote 15. Olympic Club v. Superior Court (1991) 229 Cal. App. 3d 358, 363-364, 282 Cal. Rptr. 1 .

(n16)Footnote 16. Olympic Club v. Superior Court (1991) 229 Cal. App. 3d 358, 363-364, 282 Cal. Rptr. 1 .

(n17)Footnote 17. Olympic Club v. Superior Court (1991) 229 Cal. App. 3d 358, 364, 282 Cal. Rptr. 1 .

(n18)Footnote 18. United Farm Workers of America v. Superior Court (1985) 170 Cal. App. 3d 391, 394-396,
216 Cal. Rptr. 469 .

(n19)Footnote 19. Planned Parenthood Golden Gate v. Superior Court (2001) 83 Cal. App. 4th 347, 367, 99 Cal.
Rptr. 2d 627 .

(n20)Footnote 20. Church of Hakeem, Inc. v. Superior Court (1980) 110 Cal. App. 3d 384, 168 Cal. Rptr. 13 .

(n21)Footnote 21. Church of Hakeem, Inc. v. Superior Court (1980) 110 Cal. App. 3d 384, 388-390, 168 Cal.
Rptr. 13 .

(n22)Footnote 22. Rancho Publications v. Superior Court (1999) 68 Cal. App. 4th 1538, 1547, 81 Cal. Rptr. 2d
274 .

(n23)Footnote 23. Rancho Publications v. Superior Court (1999) 68 Cal. App. 4th 1538, 1550-1551, 81 Cal. Rptr.
2d 274 .

(n24)Footnote 24. Rancho Publications v. Superior Court (1999) 68 Cal. App. 4th 1538, 1551, 81 Cal. Rptr. 2d
274 .

(n25)Footnote 25. Bodenheimer v. Superior Court (1980) 108 Cal. App. 3d 885, 889, 167 Cal. Rptr. 26 .

(n26)Footnote 26. American Airlines v. Superior Court (2003) 114 Cal. App. 4th 881, 896, 8 Cal. Rptr. 3d 146 .

(n27)Footnote 27. American Airlines v. Superior Court (2003) 114 Cal. App. 4th 881, 895-896, 8 Cal. Rptr. 3d
146 .

(n28)Footnote 28. Save Open Space Santa Monica Mountains v. Superior Court (2001) 84 Cal. App. 4th 235,
252-254, 100 Cal. Rptr. 2d 725 .

(n29)Footnote 29. Save Open Space Santa Monica Mountains v. Superior Court (2001) 84 Cal. App. 4th 235,
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§ 30.02 General Right to Privacy Under California Constitution

[1] Constitutional Provision

Cal. Const., art. I, § 1 provides that all people are by nature free and independent and have inalienable rights. In 1972,
the voters of California specifically amended this section by intiative to establish an explicit constitutional right of
privacy.n1Cal. Const., art. I, § 1 now provides that ''[a]ll people are by nature free and independent and have inalienable
rights. Among these rights are enjoying and defending life and liberty, acquiring, possessing, and protecting property,
and pursuing and obtaining safety, happiness, and privacy.''n2 The analysis and arguments contained in the official
ballot pamphlet are indicia of the voters' intent in enacting this provision.n3

The scope of the constitutional right of privacy is potentially very broad, but in the leading case interpreting the
constitutional cause of action for invasion of privacy, Hill v. NCAA, the California Supreme Court limited the scope of
the constitutional right to specific, legally protected privacy interests.n4 The Court identified the core values furthered
by the constitutional right as informational privacy and autonomy privacy.n5

State-compelled disclosure enforced through judicial discovery orders raise informational privacy issues. Information
privacy, according to the California Supreme Court, in White v. Davis, the first important case to analyze the new
constitutional provision, was one of the principal targets of the Privacy Initiative in order to protect against one of the
principal ''mischiefs,'' including the overbroad collection and retention of information.n6

[2] General Effect of Privacy Right on Discovery

The right to privacy provided for in Cal. Const., art. I, § 1 may be invoked by a litigant as justification for refusal to
answer questions or respond to requests for information that unreasonably intrude on that right.n7 Because judicial
discovery orders inevitably involve state-compelled disclosure, when a party's resistance to discovery is based on the
claim that it entrenches on a constitutional right, such as privacy, the compelled disclosure is treated as a product of
state action subject to constitutional constraints.n8

The right to privacy is not absolute. In Hill v. NCAA, The California Supreme Court set forth three essential elements
for a cause of action for invasion of the state constitutional right of privacy:n9

1. A legally protected privacy interest;

2. A reasonable expectation of privacy; and
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3. A serious invasion of the privacy interest.

The plaintiff in an invasion of privacy case has the burden of establishing each element.n10 The defendant, in turn, may
raise a competing interest defense by affirmatively asserting legitimate, competing or countervailing interests. This
defense is less rigorous than the compelling interest defense whose application the Court limited to cases involving
either ''obvious governmental action impacting freedom of expression and association'' or an ''obvious invasion of an
interest fundamental to personal autonomy.''n11

In discovery practice, the state interest may be particularly strong in some situations. For example, in a case addressing
whether an opt-out notice was sufficient to protect the privacy rights of potential class members,n11.1 the Supreme
Court held that, as a matter of policy, requiring an affirmative waiver from persons whose personal identifying
information is sought by others could hamper litigation designed to remedy social problems, including consumer rights
litigation, and reduce the effectiveness of class actions in securing consumer relief.n11.2 In another case, in which
discovery was being resisted by an attorney whose inappropriate conduct created the issue the discovery is designed to
resolve, the court did not exert great efforts to protect that attorney's privacy.n12

When discovery is found directly relevant to the issues, there must be a careful balancing of the compelling public need
for discovery against the fundamental right of privacy.n13 Any compelled disclosure should be narrowly drawn so as to
ensure maximum protection of the constitutional interests at stake.n14

Litigants who are the recipients of discovery demands affecting the privacy rights of third persons not present may
assert the privacy rights of those persons.n15

The constitutional right to privacy has been applied to various specific areas of discovery that are discussed in the
following subsections.n16 However, the right to privacy may apply in any area in which confidentiality is necessary to
preserve an important social policy. For example, the privacy right may often be asserted to protect against the
disclosure of statements made in the context of confidential proceedings in the nature of peer review.n17

[3] Financial Information

[a] Parties to Litigation

Private financial information is generally protected by the constitutional right of privacy discussed in [1], above,n18
subject to the limitations discussed in [2], above.n19 When the financial information sought is fundamental to a party's
case and not solely related to a punitive damage claim, there is no presumption of entitlement to a protective order and
discovery of the information should generally be allowed.n20

When discovery of financial information is sought solely for the purpose of ascertaining the proper amount of punitive
damages to be awarded,n21 the plaintiff's right to discovery is limited not only by the constitutional right to privacy but
also by the provisions of Cal. Civ. Code § 3295(c). That statute provides that no pretrial discovery shall be permitted by
the plaintiff with respect to the profits that the defendant has allegedly gained by virtue of the alleged wrongful course
of conduct, or with respect to the financial condition of the defendant, unless the court enters an order permitting the
discovery pursuant to the statute.n22 On a motion by the plaintiff supported by appropriate affidavits, the court may,
after a hearing, enter an order permitting such discovery if the court finds, on the basis of the supporting and opposing
affidavits, that the plaintiff has established a substantial probability that he or she will prevail on the claim for punitive
damages.n23 One court of appeal has interpreted the words ''substantial probability'' in the context of Cal. Civ. Code §
3295(c) to mean ''very likely'' or ''a strong likelihood.''n24 Under this standard, before a trial court may enter an order
allowing discovery of financial condition information under the statute, it must weigh the evidence presented by both
sides, and make a finding that it is very likely the plaintiff will prevail on its claim for punitive damages.n25 Even
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without such an order, however, the plaintiff may subpoena documents or witnesses to be available at the trial for the
purpose of establishing the profits or financial condition referred to above, and the defendant may be required to
identify documents in the defendant's possession that are relevant and admissible for that purpose and the witnesses
employed by or related to the defendant who would be most competent to testify to those facts.n26

In a case decided after the enactment of Cal. Civ. Code § 3295(c), one court of appeal held that if discovery of financial
information is permitted, the responding party is presumptively entitled to a protective order restricting the information
to persons to whom the information is necessary for purposes of the litigation.n27 The court held that mere failure of
the responding party to show that annoyance, embarrassment, or oppression will result from unlimited use of the
financial information is not sufficient to overcome the presumption of entitlement. Furthermore, the presumption
applies even if the party against whom discovery is sought is the plaintiff in the action, who put his or her own financial
interest in issue by filing the suit.n28

[b] Nonparties

[i] Civil Actions Generally

Discovery of the financial affairs of nonparties is also limited by the right to privacy. In Valley Bank of Nevada v.
Superior Court, n29 the California Supreme Court balanced the right of civil litigants to discovery of relevant facts with
the right of bank customers to maintain reasonable privacy regarding their financial affairs. The Court held that before
confidential customer information may be disclosed, the bank must take reasonable steps to notify its customer of the
pendency and nature of the proceedings and afford the customer a fair opportunity to assert his or her interests by
objecting to disclosure.n30 The Court noted that deletion of the customer's name, ordering that the information be
sealed and opened only on further order of the court, and the holding of an in camera hearing were steps that could be
taken to accommodate considerations of both disclosure and confidentiality.n31

After Valley Bank was decided, the legislature enacted provisions that protect personal records maintained by specified
third parties from discovery pursuant to subpoena duces tecum unless the requesting party complies with certain notice
requirements designed to give the subject of the records an opportunity to move to quash or limit a subpoena for such
records.n32

The privacy afforded nonparties' financial affairs extends to confidential settlement agreements.n33 Indeed, private
settlement agreements have been characterized as entitled to at least as much privacy protection as a bank account or tax
information.n34 In one case in which the issue arose, the court balanced the competing interests of the parties to the
confidential settlement agreement and the discovery proponents, plaintiffs in a legal malpractice action who had been
dropped from the original action before the settlement, who sought the information to prove damages. Concluding that
the proponents had not made a sufficient showing of compelling need, the court said it was influenced by the public
policy favoring settlements, the parties' expressed desire for confidentiality, and the speculative nature of measuring
damages through use of the settlement.n35 For discussion of these statutory provisions, see Chapter 53, Deposition of
Nonparty.

In another case, the court of appeal considered whether a judgment debtor who is an attorney must disclose certain
client information in judgment debtor examination. The court held, based on the clients' privacy rights, that the attorney
could not be compelled to disclose the identities of clients whose relationship with the attorney had not been disclosed
to third parties, or client-specific information regarding the funds held by the attorney in his client trust account.
Balancing the rights of clients to maintain reasonable privacy regarding their sensitive personal affairs and the rights of
a judgment creditor to obtain information in connection with her attempt to collect her judgment against the attorney,
the court concluded the judgment creditor had not made a sufficient showing of need for the requested information to
outweigh the clients' privacy rights. The creditor had alternate means (for example, through questions at the attorney's
examination or interrogatories propounded to him) of discovering information about whether the undisclosed clients had
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paid fees to the attorney, and if so, the amount and where they were kept, without sacrificing the clients' privacy
rights.n36

In an employment discrimination case, disciplinary records of nonparty employees were protected by their privacy
rights, when interrogatories listing disciplinary acts by type and race would accomplish the plaintiff's objective.n37

While the constitutional right to privacy may only be asserted by individuals, corporations have been held to possess
limited privacy rights, as well. Thus, in a worker's compensation action in which the employers challenged the bills
submitted by the corporate medical clinic that examined the applicants, the trial court erred in granting broad discovery
into the financial relationship between the clinic and the physicians who examined the applicants. While the clinic had
no reasonable expectation of privacy in the financial data used to prepare its bills, it did retain a privacy interest in
financial and employment information unrelated to its billing practices.n38

[ii] Family Law Proceedings

A court must not order disclosure of the private financial affairs of nonparties in family law proceedings without a
careful scrutiny of the real needs of the litigant who seeks discovery.n39 Before the court will engage in such scrutiny,
however, the proponent of discovery must make a threshold showing of the relevance of the privileged information.n40

In a petition for a change in the amount of child support payments, the finances of a nonmarital cohabitant of one of the
parents may become relevant, but are not automatically discoverable. For example, in Harris v. Superior Court, n41 a
former wife sought an increase in the amount of child support, based on the former husband's residing and sharing
expenses with another woman. The court of appeal held that the trial court should have quashed subpoenas seeking
disclosure of the financial records of the former husband's housemate. Although the monetary contributions made by
anyone to a former spouse's living expenses may be considered by the trial court in ruling on such a petition, the tax
returns and wage statements of a third party are not automatically discoverable. The petitioning parent must show that
such privileged information is directly relevant.n42 In assessing a parent's ability to make increased child support
payments, the pertinent fact is the reduction in his or her living expenses through a cohabitant's contributions. Thus, the
determination of whether a parent has the ability to pay increased child support is properly made by direct discovery of
his or her financial records, not by examining a cohabitant's entire income.n43

Even though a nonparty cohabitant does not waive his or her right to privacy by choosing to live with a child-support
paying parent, limited discovery of his or her financial records may be appropriate under certain circumstances. For
example, when a former spouse realizes a sudden, significant gain in his or her standard of living contemporaneous with
moving in with the third party, such discovery may be permitted.n44 Even then, the third party is presumptively entitled
to a protective order that permits discovery only to the extent necessary to a fair resolution of the case. To ensure that
protection, the trial court must examine the financial documents in chambers and excise any nonessential
information.n45

The issue of the financial affairs of nonparties may also arise with regard to spousal support in marital dissolution
proceedings. For example, in Rifkind v. Superior Court, n46 a marriage dissolution proceeding, the court of appeal held
that the trial court had erred in failing to balance the competing interests involved before compelling the husband to
produce records pertaining to his law corporation, including payroll journals and compensation cards, the schedule of
the pension and profit sharing plan, and other documents reflecting liabilities from shareholders and related parties to
the corporation. The court also suggested that the trial court consider whether disclosure of the financial dealings of
nonparties, even if shown to be relevant, may not better be deferred until it has resolved other issues that might make
the disclosure unnecessary.n47

Subsequent to Rifkind, the Supreme Court held in Schnabel v. Superior Court n48 that in a marital dissolution
proceeding, the wife was entitled to compel production of the financial records of a close corporation that employed her
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husband and in which the husband owned a 30-percent interest. The records sought by the wife included the
corporation's tax returns, profit and loss statements, bank statements, accounts receivable and payable listings, ledgers,
cash receipts and disbursement records, sales and purchase registers, and records of payments made and benefits
provided by the corporation to the husband, including federal and state quarterly payroll tax returns covering the
husband, for specified limited time periods. The Court noted that this information was relevant to the issues of the
division of the parties' community property, spousal support, and attorney's fees. Since the stock was community
property, the wife had an equal interest with the husband in the stock, and was entitled to the same information
concerning the stock as her husband under Cal. Corp. Code §§ 185 and 1601. However, since this was not a
shareholder's inspection action, the wife's discovery was limited to the records of the corporation that were reasonably
related to the marital dissolution issues. The Court concluded that each document requested by the wife was relevant to
the corporation's value and to the parties' financial status. The strong policy in favor of full disclosure in dissolution
proceedings outweighed the corporation's weak showing of any violation of its privacy interest in this case.n49 While
tax returns are generally privileged from disclosure in discovery proceedings, the corporate tax returns and payroll tax
returns concerning the husband were not privileged since they were clearly related to the wife's interest in determining
the corporation's value and the parties' financial status.n50

In Schnabel, after determining whether or not the wife was entitled to discovery of information concerning the
corporation, the Court went on to determine the issue of whether or not the wife was entitled to discovery of federal and
state quarterly payroll tax returns of other employees of the corporation. Trial courts have a duty to reconcile the
conflicting interests of litigants in obtaining necessary discovery and third parties in maintaining privacy. In evaluating
claims for the protection of third parties, a court is vested with the same discretion that it generally exercises in passing
on other confidentiality claims. In exercising this discretion, the court must consider (1) the purpose of the information
sought, (2) the effect that disclosure will have on the parties and the trial, (3) the nature of the objections urged by the
party resisting disclosure, and (4) the court's ability to make an alternative order that may grant partial disclosure,
disclosure in another form, or disclosure only in the event that the party seeking the information undertakes certain
specified burdens that appear just under the circumstances. A trial court should impose partial limitations rather than an
outright denial of discovery when it is possible to do so. For example, the court may conduct an in camera hearing to
further accomodate the conflicting interests.n51

Turning to the facts presented in Schnabel, the Court held that in a marriage dissolution proceeding, when one spouse
seeks discovery from a third party, the trial court must balance the spouse's need for discovery against the privacy
interests of the third party. In weighing the spouse's need, the court should consider how the requested information
would help resolve the issues that remain between the spouses, any relationship between either spouse and the third
party, the information that the other spouse or the third party has already provided or agreed to provide, and any specific
reasons to distrust the adequacy or reliability of the information already obtained or offered. In weighing the privacy
interests of the third party, the court should consider the nature of the information sought, its inherent intrusiveness, and
any specific showing of a need for privacy, including any specific harm that disclosure of the information might cause.
On request, the court should review the information in camera before production to assess its value to the requesting
spouse and the harm disclosure might cause to the third party. The court should carefully tailor any discovery order to
protect the interests of the requesting spouse in obtaining a fair resolution of the issues, while not unnecessarily
invading the third party's privacy. The court should also consider appropriate protective orders on request.n52 The
Court concluded that the wife had not made a sufficient showing of the relevancy or need for the tax information
regarding the other employees and, as a result, this information was privileged and may be withheld. The declaration of
her accountant that stated only that ''this information is further necessary to verify and cross check or to otherwise
confirm compensation pay to the various officers which include [the husband]'' was insufficient to overcome the
employees right of privacy.n53

[4] Medical Information

[a] Scope of Protection
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As discussed in Chapter 24, confidential communications between a physician and his or her patient are protected from
compelled disclosure in most cases by the statutory physician-patient privilege.n54 When that privilege is not
applicable, or when the court chooses to restrict its findings to the constitutional issue,n55 discovery of medical
information may be limited by the constitutional right to privacy.n56 The protection afforded medical information by
the constitutional right to privacy is broader than that provided by the physician-patient privilege.n57

A person's medical profile is an area of privacy infinitely more intimate, more personal in quality and nature than many
areas already judicially recognized and protected, and falls squarely within the area protected by Cal. Const. art. 1, §
1.n58 The information that may be recorded in a physician's files is broad-ranging. The chronology of ailments and
treatment is potentially sensitive. Patients may disclose highly personal details of lifestyle and information concerning
sources of stress and anxiety. These are matters of great sensitivity going to the core of the concerns for the privacy of
information about an individual.n59

[b] Balancing of Interests

Any invasion of medical records must be justified by a compelling state interest, which has been balanced against, and
found to outweigh, the individual's privacy interests in his or her medical records.n60 Board of Medical Quality
Assurance v. Gherardini, n61 involved an investigation by the former Board of Medical Quality Assurance (renamed to
the Medical Board of California by subsequent legislation) of an administrative complaint against a licensed physician
in which the Board sought patient records from a hospital through the use of a subpoena duces tecum. The Board
claimed the records might offer evidence to substantiate allegations of the physician's gross negligence and
incompetence, but the hospital refused to surrender them. The records were not protected by the physician-patient
privilege because the proceeding was one brought by a public entity to determine whether a right, authority, license, or
privilege should be revoked, terminated, limited, or conditioned.n62 Thus, the court of appeal focused its discussion on
the constitutional right of privacy and the protection it afforded the hospital records. In its order remanding the case for
further proceedings, the court said that to obtain the records, the Board would be required to show relevance, materiality
to the investigation, and that the patient's constitutional rights would not be infringed. If disclosure is to be compelled
after the requisite balancing of the interests and the subsequent finding of a compelling state interest, then it should be
accomplished only by an order drawn narrowly and with specificity.n63 Counsel should note that under Cal. Civ. Proc.
Code § 1985.3, enacted subsequent to Gherardini, the party subpoenaing such medical records would be required to
comply with certain notice requirements intended to allow the patient an opportunity to object to disclosure of the
records.n64 For discussion of these provisions, see Chapter 53.

The same type of balancing of interests was applied in Jones v. Superior Court. n65 Jones was an action against
manufacturers and distributors of pharmaceuticals for injuries allegedly caused when the plaintiff's mother ingested a
certain drug while pregnant with the plaintiff. The defendant sought to discover the medical history of the plaintiff's
mother. The court found that her medical history surrounding her ingestion of the drug was not protected by the
physician-patient privilege because she had waived it by disclosing a significant part of her communications with her
physicians on that subject. However, that waiver was restricted to the circumstances surrounding the ingestion of the
drug, and was not a waiver of her entire medical history. In considering what elements of the mother's medical history
might be discoverable, the court said that her medical history was entitled to a measure of protection under both federal
and state constitutions. The constitutional right of privacy extends beyond the confidential communications between
patient and physician protected by the statute and protects the mother against more direct intrusion through demands for
disclosure of symptoms or conditions relating to her pregnancy.n66 However, this constitutional right of privacy is not
absolute; the mother's privacy interests must be carefully weighed against the legitimate interests of the defendants in
preparing their defense.n67 Applying the constitutional balancing analysis, the court held that information relating to
the period prior to the plaintiff's birth, concerning the prescribing physician and pharmacy and place where delivery
took place,was not protected because whatever minimal privacy interest the mother might have had with respect to
those questions was waived by her prior disclosures. The court ruled that questions relating to the period after the
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plaintiff's birth did not unreasonably intrude on the mother's right of privacy. Finally, the court held that the mother
could be required to answer questions regarding her medical history subsequent to the plaintiff's birth regarding matters
neither statutorily privileged nor constitutionally protected.n68

In Johnson v. Superior Court,n69 the court of appeal addressed the novel issue whether petitioner parents and their
child, conceived by anonymous donor's sperm, could compel the donor's deposition and production of documents
related to his identity and medical history, and the health and medical history of his family, in order to discover
information relevant to their action for professional negligence, fraud, and breach of contract against a sperm bank
which allegedly transmitted a serious kidney disease to the child.n70

The court found that the physician-patient privilege did not protect the donor's communications with the sperm bank
and its physicians because the donor did not consult a physician for diagnosis or treatment of a physical or mental
ailment; rather he consulted with the sperm bank's physicians and medical personnel for the sole purpose of selling his
sperm.n71

The court rejected the argument by real parties that petitioners were precluded from deposing the donor because the
constitutional right of privacy protected his identity. Although the court agreed that the donor had a privacy interest in
his medical history and his identity, that right did not preclude his deposition and the production of documents
regarding his medical history. In reaching this conclusion, the court applied the three-prong analysis set forth in Hill v.
NCAA n72 The court acknowledged that a person's medical history was a legally recognized privacy interest and that
the donor had a privacy interest in his identity as a donor and in his medical history. However, the donor's reasonable
expectation of privacy with regard to his medical history was lessened because the sperm bank routinely told its sperm
donors that non-identifying medical history and related information could be disclosed to the purchasers of the sperm.
Likewise, the donor's reasonable expectation of privacy in his identity was substantially diminished by his own conduct,
which involved a substantial commercial transaction as a result on his hundreds of semen deposits. However, because
petitioners sought all of the donor's records regarding his medical history of kidney disease and records pertaining to his
family's affliction with kidney disease or cancer, such disclosure would involve an invasion of privacy unless
reasonably curtailed.n73 Balancing these privacy interests with compelling state interests, including the state's interests
in truth in court proceedings, compliance with subpoenas and discovery orders, and insuring that the injured receive full
redress for injuries based on actionable conduct, the court concluded that the state's interests, as well as those of
petitioners in obtaining information directly relevant to the issues in the litigation, outweighed the donor's privacy
interests. Accordingly, the court ordered the donor to appear at his deposition and answer all questions and produce all
documents relevant to the litigation. However, the court directed the trial court to fashion an appropriate order that
would allow for the donor's testimony and production of documents while maintaining the confidentiality of his identity
and that of his family.n74

The court may deliberately bypass finding the physician-patient privilege inapplicable and instead decide whether or not
medical records are discoverable based solely on the constitutional right of privacy.n75 For example, in Heda v.
Superior Court, n76 the plaintiff propounded interrogatories and sought disclosure of the defendant's medical records to
support a motion for trial preference based on the defendant's ill health.n77 The court of appeal found that the records
were protected by the defendant's right of privacy, which outweighed the plaintiff's interest in obtaining a trial
preference.n78

Similarly, in Bearman v. Superior Court,n79 a patient did not waive his right to privacy, in a suit to enforce an
administrative subpoena by the California Medical Board against the patient's physician, by showing park rangers a
letter from the physician as proof that he was a qualified patient entitled to protection from prosecution for marijuana
use.n80 Further, the Medical Board failed to produce evidence sufficient to support a finding of good cause to invade
the patient's right to privacy in his medical records. Rather, the accusations that the physician indiscriminately
recommended the medicinal use of marijuana to this patient were unsupported speculations and conclusory statements
drawn solely from the physician's letter and the simple fact that he recommended using marijuana.n81
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In Kizer v. Sulnick, n82 as part of an investigation of whether a waste facility presented a threat to public health, the
Director of the Department of Health Services issued an administrative subpoena duces tecum to a private attorney to
produce records generated as part of a health study of persons residing near the facility. The attorney had secured the
study in connection with a lawsuit for personal injuries brought by a residents' group against the waste facility. The
attorney refused to comply with the subpoena duces tecum. After finding that the study was material and relevant to the
investigation, the court of appeal found that the right of privacy did not support a blanket denial of compliance with the
subpoena. The record did not disclose whether the study referred to individually identifiable medical records. Insofar as
such records were part of the study, the court held that the right to privacy would justify, at most, either the deletion of
any named medical records on the remainder of the health study being produced or, if feasible, the deletion of
information that individually identified the participants.n83

In Binder v. Superior Court, n84 a medical malpractice action brought on behalf of a patient who died allegedly due to
his dermatologist's mistreatment of his cancerous skin lesions, the court held that disclosure of photographs depicting
other patients' skin lesions would violate the privacy rights of those patients, even when their identities were not
revealed.n85

[c] AIDS Test Results

Under appropriate circumstances, the fact that an individual has tested positive for the presence of antibodies to the HIV
is also entitled to protection under Cal. Const. art. I, § 1.n86 For example, when a claimant in a workers' compensation
action, after undergoing a neurological examination arranged by his former employer's insurer, informed the
neurologist's nurse that he had tested positive for the HIV antibodies, indicating that he did not want that information
placed in the report, and that he was disclosing the information only to ensure that proper precautions be taken to
sterilize the medical equipment, that information was entitled to privacy protection.n87

[d] Psychotherapist-Patient Information

The constitutional right to privacy applies to the details of the professional relationship between psychotherapist and
patient in the same manner that it applies to the details of a person's medical history.n88

Similarly, this application extends to records. For example, a personal injury plaintiff's psychotherapeutic records were
protected by the right of privacy when the plaintiff limited the damages claimed for pain and suffering to those resulting
from injuries sustained in the automobile accident generating the lawsuit.n89 The court found that by so limiting her
emotional distress claim, and by explaining that the records sought had no connection with the injuries alleged, the
plaintiff established that it was not reasonably probable that the records were directly relevant to the condition she
placed in issue. The mere speculation by the defendant that the records requested might contain relevant material was
not sufficient to overcome the privacy protection.n90 However, when a crime victim sued her alleged perpetrator and
his criminal defense counsel for invasion of her constitutional right of privacy based on their unauthorized reading of
her mental health records, her claim was barred because they obtained her medical and psychiatric records through the
court's normal processes, including a court order.n91

[5] Personnel Files and Letters of Reference

The constitutional privacy rights of persons who furnish confidential communications about another person to that
person's present or prospective employer (such as letters of reference) may in some instances limit discovery of those
communications.n92 In Board of Trustees v. Superior Court, n93 a defamation action by a university professor against a
fellow professor and the university, the plaintiff sought discovery of the personnel files and other documents and
communications relating to the defendant professor, all documents and communications considered by university
committees that investigated the conduct of the plaintiff, and the plaintiff's own personnel files. The trial court ordered
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the university to produce all the documents except for letters of reference written to the university concerning the two
professors when they were being considered for employment.

Applying the constitutional principles discussed in [2], above, the court of appeal held that the trial court abused its
discretion in ordering discovery of the defendant professor's personnel file since none of the papers had any direct
relevance to the issues involved, and a balancing of interests weighed in favor of the university and defendant
professor.n94 The court also held that it was an abuse of discretion to order discovery of the communications
considered by, and the conclusions of, the university committees that investigated the plaintiff, because the
communications were tendered under a guaranty of confidentiality and the university took no adverse action against the
plaintiff. The fundamental right of privacy of the authors of the communications was primary, and there was no
compelling need for discovery.n95

Concerning the order compelling discovery of the plaintiff's own personnel files, the court noted that there were
conflicting rights between plaintiff's right of access to private information about himself, and the privacy rights of those
whose confidential communications were in the files. The trial court had excepted from its order letters of reference
written when the plaintiff was being considered for employment, but had not excepted those made after his
employment, apparently construing the term ''letters of reference,'' as used in Cal. Lab. Code § 1198.5 (requiring
employers to permit inspection by an employee of his or her personnel file, with specified exceptions, including ''letters
of reference''), to mean only communications written when the plaintiff was initially considered for employment. The
court of appeal held that this was an unreasonable interpretation of the statutory term; however, it also held that there
was no compelling state purpose in protecting the contents of the letters of reference at issue, only the identity of the
authors. The privacy rights of those who furnished the information could be safeguarded by having the trial court
review the materials and make appropriate deletions of identifying information. Thus, the court held that the plaintiff
was entitled to discovery of his personnel file, subject to appropriate safeguarding of the rights of privacy of those who
had furnished information concerning his qualifications for employment, promotion, additional compensation, or
termination.n96

Similar rules apply when discovery of the personnel files of another person is sought. In El Dorado Savings & Loan
Assn. v. Superior Court,n97 the plaintiffs in a sex and age discrimination action against their former employer sought
discovery of the personnel record of the only male similarly employed in order to ascertain whether he was afforded
benefits they were not. The plaintiffs argued that disclosure of the personnel record was necessary to facilitate
prosecution of their action. The court applied the balancing test discussed in [2], above, and found that the record was
inadequate to support disclosure of the entire personnel file. It held that if less intrusive means, such as depositions,
would not yield the information sought, then the trial court should first examine the file in camera and order disclosure
of only that information that might be relevant to the suit.n98

Moreover, similar considerations apply when the right of privacy is asserted as a justification to permit, rather than
deny, discovery. In Scharf v. Regents of University of California, n99 the plaintiffs, faculty members of the University
of California who were denied tenure or promotion, sought complete access to information considered by the University
in making its employment determinations. In affirming the trial court's order granting judgment on the pleadings, the
court of appeal rejected the plaintiffs' contention that their right of privacy demanded access to the records. The
plaintiffs asserted that one purpose of the right of privacy is to prevent the use of inaccurate government and business
records regarding individuals unaware of or unable to correct erroneous information that might adversely affect them.
While not disagreeing with that purpose, the court reiterated that the right to privacy is not absolute, but may yield to
the furtherance of a strong competing need for disclosure. It noted a direct conflict with the privacy rights of those
persons who contributed evaluative information, and observed that other cases balancing these interests, as well as those
of the employing university, have all held against disclosure. Moreover, unlike the previous cases, which involved the
records of a single employee and would have had little impact on broad policy, if the plaintiffs succeeded, disclosure
would pertain to all academic employees seeking tenure or promotion and not merely to a single candidate, which the
court found would be a thorough undermining of the confidentiality of records.n100
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Although the Scharf court upheld the facial constitutional validity of university's peer review process, it cautioned that
its holding was limited to that issue, and that it was not ruling on the operation of that process in any particular
instance.n101 No California case has yet balanced the confidentiality of the academic review process against the very
strong public policy favoring disclosure when violation of a federal or state antidiscrimination statute is alleged.

[6] Information Regarding Sexual Relations

[a] Generally

The constitutional right of privacy may also be invoked to protect litigants and other parties from unnecessary
disclosure of private information relating to sexual relations.n102 The right to privacy relating to sexual matters is not
limited to the marital relationship.n103

In Fults v. Superior Court, n104 a paternity suit, the alleged father served interrogatories on the child's mother, two of
which asked questions about the mother's sexual relationships without limiting the inquiry to any particular period of
time. The mother objected to the interrogatories as an invasion of her constitutionally protected right to privacy, but
answered another interrogatory by stating that she had had no sexual relations with anyone other than the alleged father
for a time period of three months before and three months after the likely date of conception. The trial court ordered her
to answer the interrogatories, but limited their scope to one year before and after the likely date of conception. She
sought a writ of mandate. The court of appeal issued a writ, ruling that the interrogatories in question were
constitutionally overbroad and could not be justified solely on the ground that they might lead to relevant
information.n105

As is the case with other private matters, the right to privacy in sexual matters is not absolute.n106 Narrowly drawn
disclosure is permitted if the plaintiff can establish ''a compelling state interest in discovery.''n106.1 For example, in
John B. v. Superior Court,n106.2 a writ proceeding addressing the permissibility of discovery aimed at uncovering
petitioner husband's HIV status, a divided Supreme Court allowed discovery, with specified limitations, of evidence that
the husband knew or should have known that he had HIV because this issue was fundamental to the causes of action for
intentional and negligent infliction of emotional distress, fraud, and negligence. After balancing the wife's right to
discover relevant evidence against the husband's right to privacy, the Court concluded that the wife was entitled to
discovery concerning husband's sexual history and HIV status. The wife had ''amply'' established good cause for
disclosure of the husband's medical records concerning HIV and AIDS. Discovery might reasonably lead to evidence of
husband's awareness of his HIV status. Discovery would also serve ''the historically important state interest of
facilitating the ascertainment of truth in connection with legal proceedings,'' as well as the state's compelling interest in
preventing the spread of AIDS.n106.3 While the wife's interrogatories and requests for admission sought information
that fell within the zone of the husband's right to sexual privacy, he had a diminished privacy interest in his HIV status,
since he had admitted his status in court filings and informally. Moreover, the husband also alleged in the complaint that
the wife infected him. By thus putting his own medical condition at issue, the husband had a ''substantially lowered''
expectation of privacy.n106.4 The Court agreed that the court of appeal had appropriately limited, as overly broad and
speculative, the wife's discovery of the identities of the husband's previous sexual partners and admissions concerning
his ''lifestyle.'' However, the Court further narrowed discovery in light of husband's negative HIV test on August 17,
2000, which restricted the window period of possible infection to the six months preceding the negative test.
Accordingly, the Court reversed the court of appeal's order compelling responses to plaintiff's discovery requests to the
extent they sought information about the husband's sexual history outside the six-month time frame. On remand,
however, the wife could overcome this temporal limitation by offering some basis to question the accuracy or reliability
of the husband's negative HIV test.n106.5

In another case, the fair resolution of a wrongful death action required the examination of the nature of the decedent's
relationship with her plaintiff husband by some exploration of possible outside sexual activity. The court held that
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requiring plaintiff to state if and when during a relevant time period he dated other women and had extramarital
contacts, without stating names, addresses, or phone numbers of the women, would protect his right to privacy to some
extent and wholly protect the rights of others.n107 In another case, even though a videotape of a couple engaged in
sexual relations was protected by their right of privacy, in camera review of the videotape was appropriate. The review
was necessary for the trial court to balance the competing constitutional rights involved: the couple's right of privacy
and a criminal defendant's right to due process (accused child molester's defense was that the alleged victim fabricated
her charge based on what she saw on the videotape).n108 While ordering review of the videotape, the court of appeal
suggested that any disclosure order might include a protective order to minimize the intrusion on the couple's
privacy.n109

Vinson v. Superior Court n110 was an action for sexual harassment and intentional infliction of severe emotional
distress. Plaintiff attempted to limit the scope of the medical and psychological examination sought by the defendant by
excluding any probing into her sexual history, habits, or practices, claiming that probing would intrude impermissibly
into her protected sphere of privacy. The California Supreme Court noted that the mere initiation of a sexual harassment
suit, even with an extreme mental and emotional damage claim, does not waive all the plaintiff's privacy interests, but it
may implicitly bring about a partial waiver of his or her constitutional right of associational privacy.n111

The scope of a waiver of a privacy right must be construed narrowly, so that plaintiffs will not be unduly deterred from
instituting lawsuits by the fear of exposure of their private associational affiliations and activities. An implicit waiver of
a party's constitutional rights encompasses only discovery directly relevant to the plaintiff's claim and essential to the
fair resolution of the lawsuit.n112 In Vinson, the Court found that the plaintiff's mental and emotional condition was
directly relevant to her claim and essential to a fair resolution of her suit; she waived her right to privacy in this respect
by alleging continuing mental ailments. However, the Court found that she did not implicitly waive her right to privacy
with respect to her sexual history and practices. Plaintiff made no contention that the alleged acts were detrimental to
her present sexuality, thus neither her sexual history nor practices were relevant.n113

In a defamation action based on public charges by the plaintiff's former employer that the plaintiff had raped the
employer's minor daughter, the court of appeal required production of police department reports containing the minor's
statements to the investigating officer about the alleged rape. The minor's interest in sexual privacy was outweighed by
the plaintiff's interest in preserving his reputation against a charge of committing a heinous felony. The court observed
that the reports would have been available to the plaintiff if he had been prosecuted for the rape, and that the disclosure
would not involve intrusion into the minor's sexual experiences beyond what she had already revealed to others nor be
more than what would have been revealed if the government had elected to pursue prosecution.n114

In Boler v. Superior Court, n115 a workplace sexual harassment action, the issue involved the extent of the defendant's
sexual privacy. The plaintiff alleged that the defendant, her male supervisor, forced himself sexually on her. She sought
information regarding the identities of all the women with whom the defendant had had any form of sexual contact who
were either coworkers or former coworkers. The court of appeal held that such a line of discovery was overbroad and
impermissibly intrusive into the sexual privacy of both the defendant and the unknown women.n116 It could not be
assumed that all the defendant's sexual contacts were coercive, as plaintiff claimed the situation was in her case, and
there were less intrusive means by which the plaintiff could contact and interview other alleged victims.n117

If the action in which discovery of the plaintiff's sexual history is sought is an action against a psychotherapist for
sexual contact under Cal. Civ. Code § 43.93, additional rules of discovery apply.n118

[b] Action for Sexual Harassment

Cal. Civ. Proc. Code § 2017.220 governs the scope of discovery in any civil action alleging sexual harassment, sexual
assault, or sexual battery. Its language closely parallels the constitutional demands of the right of privacy.n119 Indeed,
in their analysis of sexual harassment cases, courts frequently discuss the requirements of Cal. Civ. Proc. Code §
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2017.220 and those of the right of privacy interchangeably.n120

In any civil action alleging conduct that constitutes sexual harassment, sexual assault, or sexual battery, any party
seeking discovery concerning the plaintiff's sexual conduct with individuals other than the alleged perpetrator is
required to establish specific facts showing good cause for that discovery, and that the matter sought to be discovered is
relevant to the subject matter of the action and reasonably calculated to lead to the discovery of admissible
evidence.n121 ''Specific facts showing good cause'' requires factual assertions demonstrating a compelling public need
for the disclosure--that the requested discovery is essential to a fair resolution of the case. Further, the requirement that
the inquiry be ''relevant to the subject matter'' and ''reasonably calculated to lead to the discovery of admissible
evidence'' ensures that the request will be narrowly drawn with specificity. It is essential that the compelled disclosure
be narrowly drawn to assure maximum protection of the constitutional interests at stake.n122

The Vinson Court, although focusing its discussion on the right of privacy, anticipated that in the majority of sexual
harassment suits a separate weighing of privacy against discovery will not be necessary.n123 It should normally suffice
for the court, in ruling on whether good cause exists for probing into the intimate life of a victim of sexual harassment,
sexual assault, or sexual battery, to evaluate the showing of good cause in light of the legislative purpose in enacting
Cal. Civ. Proc. Code § 2017.220 and the plaintiff's constitutional right to privacy.n124 The essence of that legislative
purpose is ''absent extraordinary circumstances, inquiry into a complainant's sexual behavior should not be permitted,
either in discovery or at trial.''n125 An essential aspect of the damage in any case of sexual harassment, sexual assault,
or sexual battery is the outrage, shock, and humiliation of the individual abused. Thus, the typical case would normally
carry with it a concomitant claim for emotional upset inflicted by the conduct.n126 Such distress is so inextricably
intertwined in the cause of action that to allow privacy intrusion in the ordinary case would have a chilling effect on the
pursuit of a cause of action for sexual harassment or sexual assault.n127

In Mendez v. Superior Court, n128 a county sheriff's department employee brought an action against the county and her
coworker for sexual assault and battery and infliction of emotional distress by the coworker. Claiming that it was the
plaintiff's marital infidelities which led to any emotional distress she suffered, the defendants requested discovery of all
of her sexual partners within the sheriff's department for the four years prior to the incident in question. In upholding the
trial court's denial of discovery due to the defendants' failure to establish good cause, the court of appeal observed that
the defendants made no showing of how incidents within such a substantial time span would bear on the issues in the
case, and that the request was not narrowly drawn to determine the genesis of plaintiff's emotional distress claim and the
extent of her damages.n129 The court similarly rejected the defendants' argument that such discovery was necessary to
determine the credibility of potential witnesses, presuming that a witness' past sexual involvement with the plaintiff was
an indication of bias, interest, or motive.n130 The court also observed that when vicarious liability is a potential basis
for defendant's liability, that fact alone does not constitute good cause.n131

The sexual conduct protected from discovery includes nonconsensual sexual activity.n132 For example, in Knoettgen v.
Superior Court, n133 the plaintiff sued her employer and coworkers for sexual harassment. Asserting that two attacks
by men suffered by the plaintiff during her childhood were directly relevant to the plaintiff's sexual perceptions and to
the nature and extent of emotional distress she claimed, the employer sought discovery of those attacks. The court of
appeal refused to permit discovery, rejecting the employer's claim that the protection of Cal. Civ. Proc. Code §
2017.220 applies only to a plaintiff's consensual sexual conduct.n134 The court said that discovery of previous sexual
attacks on a plaintiff was exactly the type of offensive and unjustifiable discovery that the legislature was attempting to
prohibit in enacting the statute.n135 Further, the court said that even in the absence of Section 2017.220, the employer
would not be entitled to the information because throughout the Discovery Act witnesses are afforded protection from
unwarranted intrusiveness, annoyance, embarrassment, and oppression.n136 The court further bolstered its holding by
observing that when privacy is implicated, courts have been vigilant to provide extraordinary relief to prevent
impairment of these protections.n137

The showing required by Cal. Civ. Proc. Code § 2017.220 must be made by noticed motion and will not be made or
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considered by the court at an ex parte hearing. This motion must be accompanied by a declaration stating facts showing
a good faith attempt at an informal resolution of each issue presented by the motion.n138

The court shall impose a monetary sanction under Cal. Civ. Proc. Code § 2023.010 et seq. against any party, person, or
attorney who unsuccessfully makes or opposes a motion for discovery, unless it finds that the one subject to the sanction
acted with substantial justification or that other circumstances make the imposition of the sanction unjust.n139

[7] Arrest Records

The constitutional right to privacy may limit discovery of arrest records. In People v. Jenkins,n140 the California
Supreme Court held that individual citizens' arrest records were privileged under Cal. Evid. Code § 1040(b)(2) when
weighed against defendant's request for discovery of all cases which police detective had investigated or in which he
had made an arrest in the year before he was murdered. The significant interest in preserving the confidentiality of the
arrest records outweighed defendant's showing of need for those records, which was based on speculation and
constituted the ''proverbial fishing expedition.''n141

Similarly, in Craig v. Municipal Court, n142 a case arising from a prosecution for resisting arrest and for battery on
highway patrol officers, the defendant sought discovery of the names and addresses of persons who had been arrested
by the officers on similar charges during the preceding two years. The court held that, at least regarding those persons
whose arrests did not lead to a conviction, the privacy rights of those persons outweighed the highly speculative value
of disclosure of their identities to the defendant. The court further held that the custodian of the records has the duty to
resist attempts at unauthorized disclosure on behalf of the person who is the subject of the record.n143

[8] Items Held to Be Not Protected From Discovery

In an action for breach of contract, accounting, interference with contractual relationships, and unfair competition by an
attorney against a former associate, a court of appeal held that compelling discovery of marginally private information
concerning client identification, final disposition of the clients' cases, and the amount of fees awarded did not violate the
nonlitigant clients' right of privacy. The court found that the information was directly relevant to resolution of the
lawsuit and that the clients' expectation of privacy in the information sought to be disclosed was probably
nonexistent.n144

Statements made by a panel member during a hearing conducted by an employment termination review panel were not
protected by the state constitutional right of privacy. The parties' right to privacy in this case was outweighed by
plaintiff former employee's need for discovery, in her wrongful termination suit, because the information sought did not
relate to the private affairs of any other employee, and the parties had not anticipated that the review board proceeding
would be confidential.n145

In a wrongful termination action for violation of the employer's policy against misuse of office equipment, the trial
court erred in denying production of the employee's employer-provided home computer. The employee had a
diminished expectation of privacy in data found on a company-owned computer and waived any expectation of privacy
by agreeing to company policy allowing the company to inspect the computer at any time.n146 The computer was
unquestionably relevant, because its hard drive could confirm that the employee had accessed sexually explicit websites
at home, thus undermining his story that, at work, those sites ''popped up'' involuntarily.n147 However, the employee's
waiver of privacy rights did not give third parties the right to inspect the computer, and the court could issue a
protective order to limit the inspection and copying of information on the computer to evidence that was directly
relevant to the litigation.n148

For discussion of the right of privacy in the context of electronic discovery (e-discovery), see Ch. 2A, Discovery of
Computer Records.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewConstitutional LawSubstantive Due
ProcessPrivacyPersonal DecisionsConstitutional LawSubstantive Due ProcessPrivacyPersonal
InformationEvidencePrivilegesDoctor-Patient PrivilegeExceptions

FOOTNOTES:
(n1)Footnote 1. Cal. Const., art. I, § 1.

(n2)Footnote 2. Cal. Const., art. I, § 1.

(n3)Footnote 3. Hill v. National Collegiate Athletic Ass'n. (1994) 7 Cal. 4th 1, 16, 26 Cal. Rptr. 2d 834, 865 P.2d
633 .

(n4)Footnote 4. Hill v. National Collegiate Athletic Ass'n. (1994) 7 Cal. 4th 1, 35-36, 26 Cal. Rptr. 2d 834, 865
P.2d 633 .

(n5)Footnote 5. Hill v. National Collegiate Athletic Ass'n. (1994) 7 Cal. 4th 1, 35, 26 Cal. Rptr. 2d 834, 865 P.2d
633 .

(n6)Footnote 6. White v. Davis (1975) 13 Cal. 3d 757, 775, 120 Cal. Rptr. 94, 533 P.2d 222 .

(n7)Footnote 7. Fults v. Superior Court (1979) 88 Cal. App. 3d 899, 903, 152 Cal. Rptr. 210 ; see, e.g., Britt v.
Superior Court (1978) 20 Cal. 3d 844, 852-859, 143 Cal. Rptr. 695, 574 P.2d 766 ; Juarez v. Boy Scouts of America
(2000) 81 Cal. App. 4th 377, 391-392, 97 Cal. Rptr. 2d 12 (in action alleging sexual abuse by a scoutmaster, defendant
Boy Scouts properly invoked constitutional right to privacy to refuse to respond to plaintiff's requests for confidential
records maintained by defendant identifying individuals entirely unrelated to this case who had been determined to be
''unfit'' to serve as scouting volunteers, absent any showing by plaintiff of relevance or compelling need for discovery);
Kahn v. Superior Court (1987) 188 Cal. App. 3d 752, 765-770, 233 Cal. Rptr. 662 ; Valley Bank of Nevada v.
Superior Court (1975) 15 Cal. 3d 652, 656-657, 125 Cal. Rptr. 553, 542 P.2d 977 . See generally Davis v. Superior
Court (1992) 7 Cal. App. 4th 1008, 1018-1019, 9 Cal. Rptr. 2d 331 (party claiming right of privacy must make some
threshold showing that foundation exists to assert right, but court declined to articulate the parameters of the requisite
showing).

(n8)Footnote 8. Planned Parenthood Golden Gate v. Superior Court (2000) 83 Cal. App. 4th 347, 359, 99 Cal.
Rptr. 2d 627 .

(n9)Footnote 9. Hill v. National Collegiate Athletic Ass'n. (1994) 7 Cal. 4th 1, 39-40, 26 Cal. Rptr. 2d 834, 865
P.2d 633 .

(n10)Footnote 10. Hill v. National Collegiate Athletic Ass'n. (1994) 7 Cal. 4th 1, 39, 26 Cal. Rptr. 2d 834, 865
P.2d 633 ; see Pioneer Elecs. (USA), Inc. v. Superior Court (2007) 40 Cal. 4th 360, 373-74, 53 Cal. Rptr. 3d 513, 150
P.3d 198 (Pioneer's failure to demonstrate that consumers possessed reasonable expectation of privacy or that there was
serious invasion of privacy from disclosure of consumers' identifying information with opt-out notices was fatal to
breach of privacy cause of action; ''the proposed disclosure was not 'particularly sensitive,' as it involved disclosing
neither one's personal medical history or current medical condition nor details regarding one's personal finances or other
financial information, but merely called for disclosure of contact information already voluntarily disclosed to Pioneer'');
Belaire-West Landscape, Inc. v. Superior Court (2007) 149 Cal. App. 4th 554, 562, 57 Cal. Rptr. 3d 197 (disclosure of
potential class members' contact information was neither unduly personal nor overly intrusive, because current and
former Belaire-West employees could reasonably be expected to want their information disclosed to class action
plaintiff who might ultimately recover for them unpaid wages that they are owed).
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(n11)Footnote 11. Hill v. National Collegiate Athletic Ass'n. (1994) 7 Cal. 4th 1, 34, 26 Cal. Rptr. 2d 834, 865
P.2d 633 .

(n12)Footnote 11.1. The potential class members were individuals who had complained to Pioneer that its DVD
players were defective.

(n13)Footnote 11.2. Pioneer Elecs. (USA), Inc. v. Superior Court (2007) 40 Cal. 4th 360, 373-74, 53 Cal. Rptr.
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Superior Court (2007) 149 Cal. App. 4th 554, 561-62, 57 Cal. Rptr. 3d 197 (applying Pioneer analysis to conclude that
opt-out notice requiring potential class members to object in writing in order to prevent their names and contact
information from being disclosed to real party in interest employees in putative class action lawsuit alleging wage and
hour violations was sufficient to protect potential class members' privacy rights); see also CashCall, Inc. v. Superior
Court (2008) 159 Cal. App. 4th 273, 286, 71 Cal. Rptr. 3d 441 (as issue of first impression, original plaintiff who lacked
standing in Code Civ. Proc. § 382 class action should be allowed to obtain precertification discovery of identities of
potential plaintiffs with standing, subject to balancing test weighing danger of potential abuses against parties's rights).

(n14)Footnote 12. Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 312-313, 254 Cal. Rptr. 853
(attorney who initiated and maintained an undisclosed relationship with opposing counsel's secretary who was familiar
with all aspects of the litigation could not claim violation of his right of privacy when opposing counsel sought to
inquire into the disclosures made during the course of that relationship).

(n15)Footnote 13. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 712, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 ;
Planned Parenthood Golden Gate v. Superior Court (2000) 83 Cal. App. 4th 347, 358, 99 Cal. Rptr. 2d 627 (''The trial
court has discretion to resolve discovery disputes. However, the court abuses that discretion if it fails to undertake the
required balancing of the privacy interests against the state interest in compelling disclosure.''); see, e.g., Tien v.
Superior Court (2006) 139 Cal. App. 4th 528, 540-41, 43 Cal. Rptr. 3d 121 (in putative class action alleging wage and
hour violations, privacy rights of putative class members who contacted plaintiffs' counsel outweighed employer's need
for disclosure of their identities because class members had a significant interest in maintaining their privacy,
particularly in employment context, and employer had no compelling need to learn their identities); Experian Info.
Solutions, Inc. v. Superior Court (2006) 138 Cal. App. 4th 122, 132-35, 41 Cal. Rptr. 3d 219 (evidence that other
debtors were similarly subjected to inaccurate reporting was relevant to support plaintiff consumer's claim for punitive
damages; therefore, plaintiff could request that information, provided that letter sent to other debtors protected their
privacy rights by requiring their written consent to be contacted and limiting contact to those who gave written
authorization); see also Best Buy Stores, L.P. v. Superior Court (2006) 137 Cal. App. 4th 772, 778-79, 40 Cal. Rptr. 3d
575 (using neutral third party to facilitate precertification communications helps protect recipients' privacy rights).

(n16)Footnote 14. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 712, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 ;
Britt v. Superior Court (1978) 20 Cal. 3d 844, 859, 143 Cal. Rptr. 695, 574 P.2d 766 ; see, e.g., Johnson v. Superior
Court (2000) 80 Cal. App. 4th 1050, 1070-1072, 1073, 95 Cal. Rptr. 2d 864 (balancing anonymous sperm donor's
privacy interest in his and his family's identity and medical history with compelling state interests and direct relevance
of requested information to issues raised in litigation and ordering donor's deposition to proceed, but directing trial court
to fashion order to maintain confidentiality of donor's identity and that of his family).

(n17)Footnote 15. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 711-723, 21 Cal. Rptr. 2d 200, 854 P.2d
1117 (husband who was 30-percent shareholder in close corporation properly asserted privacy rights of other employees
of corporation when wife sought to discover their payroll records in dissolution proceeding); Denari v. Superior Court
(1989) 215 Cal. App. 3d 1488, 1498-1499, 264 Cal. Rptr. 261 (county properly asserted privacy rights of arrestees when
civil rights plaintiff sought to discover their names, addresses, and telephone numbers); see Valley Bank of Nevada v.
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Superior Court (1975) 15 Cal. 3d 652, 125 Cal. Rptr. 553, 542 P.2d 977 (discussed in [3][b], below).

(n18)Footnote 16. See [3]-[8], below.

(n19)Footnote 17. See Kahn v. Superior Court (1987) 188 Cal. App. 3d 752, 765-770, 233 Cal. Rptr. 662
(statements made in academic department meeting regarding reasons for denying university position to plaintiff as
privileged from discovery, at least in absence of claim of discrimination).

(n20)Footnote 18. See generally Carmel-by-the-Sea v. Young (1970) 2 Cal. 3d 259, 268, 85 Cal. Rptr. 1, 466
P.2d 225 (decided prior to amendment of Cal. Const., art. I, § 1 to provide express right to privacy).

(n21)Footnote 19. See Fortunato v. Superior Court (2003) 114 Cal. App. 4th 475, 481, 8 Cal. Rptr. 3d 82
(observing that there is a right to privacy in confidential customer information whatever form it takes, whether that form
be tax returns, checks, statements, or other account information).

(n22)Footnote 20. Rawnsley v. Superior Court (1986) 183 Cal. App. 3d 86, 91, 227 Cal. Rptr. 806 (defendants'
financial records needed to prove plaintiff's causes of action for conversion and diversion of funds and alter ego
damages).

(n23)Footnote 21. See Coy v. Superior Court (1962) 58 Cal. 2d 210, 222-223, 23 Cal. Rptr. 393, 373 P.2d 457
(permitting discovery of financial information when relevant to punitive damages claim); see also Cal. Civ. Code §
3294 (authorizing award of punitive damages under certain circumstances).

(n24)Footnote 22. Cal. Civ. Code § 3295(c).

(n25)Footnote 23. Cal. Civ. Code § 3295(c).

(n26)Footnote 24. Jabro v. Superior Court (2002) 95 Cal. App. 4th 754, 758, 115 Cal. Rptr. 2d 843 .

(n27)Footnote 25. Jabro v. Superior Court (2002) 95 Cal. App. 4th 754, 755, 115 Cal. Rptr. 2d 843 .

(n28)Footnote 26. Cal. Civ. Code § 3295(c).

(n29)Footnote 27. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 317-318, 187 Cal. Rptr. 4 .

(n30)Footnote 28. Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 317-318, 187 Cal. Rptr. 4 .

(n31)Footnote 29. Valley Bank of Nevada v. Superior Court (1975) 15 Cal. 3d 652, 657-658, 125 Cal. Rptr. 553,
542 P.2d 977 .

(n32)Footnote 30. Valley Bank of Nevada v. Superior Court (1975) 15 Cal. 3d 652, 657-658, 125 Cal. Rptr. 553,
542 P.2d 977 .

(n33)Footnote 31. Valley Bank of Nevada v. Superior Court (1975) 15 Cal. 3d 652, 658, 125 Cal. Rptr. 553, 542
P.2d 977 .

(n34)Footnote 32. See Cal. Civ. Proc. Code § 1985.3; Sasson v. Katash (1983) 146 Cal. App. 3d 119, 124, 194
Cal. Rptr. 46 (enactment of Cal. Civ. Proc. Code § 1985.3 was most likely a legislative response to Valley Bank).

(n35)Footnote 33. See, e.g., Hinshaw, Winkler, Draa, Marsh & Still v. Superior Court (1996) 51 Cal. App. 4th
233, 238-239, 58 Cal. Rptr. 2d 791 .

(n36)Footnote 34. Hinshaw, Winkler, Draa, Marsh & Still v. Superior Court (1996) 51 Cal. App. 4th 233, 241, 58
Cal. Rptr. 2d 791 .
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(n37)Footnote 35. Hinshaw, Winkler, Draa, Marsh & Still v. Superior Court (1996) 51 Cal. App. 4th 233,
239-242, 58 Cal. Rptr. 2d 791 .

(n38)Footnote 36. Hooser v. Superior Court (2001) 84 Cal. App. 4th 997, 1007-1009, 101 Cal. Rptr. 2d 341 .

(n39)Footnote 37. Perez v. County of Santa Clara (2003) 111 Cal. App. 4th 671, 678, 3 Cal. Rptr. 3d 867 .

(n40)Footnote 38. Ameri-Medical Corp. v. Workers' Comp. Appeals Bd. (1996) 42 Cal. App. 4th 1260,
1287-1288, 50 Cal. Rptr. 2d 366 ; see Hecht, Solberg, Robinson, Goldberg & Bagley LLP v. Superior Court (2006)
137 Cal App. 4th 579, 595, 40 Cal. Rptr. 3d 446 (declining to rule on extent of limited liability partnership law firm's
privacy rights, but assuming that entity had some constitutional and statutory privacy rights, citing Ameri-Medical
Corp).

(n41)Footnote 39. Harris v. Superior Court (1992) 3 Cal. App. 4th 661, 663-665, 4 Cal. Rptr. 2d 564 ; Rifkind v.
Superior Court (1981) 123 Cal. App. 3d 1045, 1051, 177 Cal. Rptr. 82 .

(n42)Footnote 40. Harris v. Superior Court (1992) 3 Cal. App. 4th 661, 665, 4 Cal. Rptr. 2d 564 .

(n43)Footnote 41. Harris v. Superior Court (1992) 3 Cal. App. 4th 661, 4 Cal. Rptr. 2d 564 .

(n44)Footnote 42. Harris v. Superior Court (1992) 3 Cal. App. 4th 661, 663, 4 Cal. Rptr. 2d 564 .

(n45)Footnote 43. Harris v. Superior Court (1992) 3 Cal. App. 4th 661, 667, 4 Cal. Rptr. 2d 564 .

(n46)Footnote 44. Harris v. Superior Court (1992) 3 Cal. App. 4th 661, 668, 4 Cal. Rptr. 2d 564 .

(n47)Footnote 45. Harris v. Superior Court (1992) 3 Cal. App. 4th 661, 668, 4 Cal. Rptr. 2d 564 .

(n48)Footnote 46. Rifkind v. Superior Court (1981) 123 Cal. App. 3d 1045, 1050-1052, 177 Cal. Rptr. 82 .

(n49)Footnote 47. Rifkind v. Superior Court (1981) 123 Cal. App. 3d 1045, 1051-1052, 177 Cal. Rptr. 82 .

(n50)Footnote 48. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n51)Footnote 49. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 710-723, 21 Cal. Rptr. 2d 200, 854 P.2d
1117 .

(n52)Footnote 50. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 722-723, 21 Cal. Rptr. 2d 200, 854 P.2d
1117 (disapproving Rifkind to extent it holds that all tax returns are absolutely privileged).

(n53)Footnote 51. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 712, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n54)Footnote 52. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 714, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n55)Footnote 53. Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 723, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n56)Footnote 54. See Cal. Evid. Code § 990 et seq.

(n57)Footnote 55. See, e.g., Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 528, n.1, 275 Cal. Rptr. 136 .

(n58)Footnote 56. See Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 549-550, 174 Cal. Rptr. 148 ;
Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 678-679, 156 Cal. Rptr. 55 .

(n59)Footnote 57. Davis v. Superior Court (1992) 7 Cal. App. 4th 1008, 1013, 9 Cal. Rptr. 2d 331 ; Heda v.
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Superior Court (1990) 225 Cal. App. 3d 525, 528, n.1, 275 Cal. Rptr. 136 .

(n60)Footnote 58. Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 679, 156 Cal.
Rptr. 55 .

(n61)Footnote 59. Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 529, 275 Cal. Rptr. 136 .

(n62)Footnote 60. Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 679, 156 Cal.
Rptr. 55 .

(n63)Footnote 61. Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 156 Cal. Rptr.
55 .

(n64)Footnote 62. See Cal. Evid. Code § 1007.

(n65)Footnote 63. Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal. App. 3d 669, 681, 156 Cal.
Rptr. 55 ; see also Wood v. Superior Court (1985) 166 Cal. App. 3d 1138, 1147-1150, 212 Cal Rptr. 811
(administrative subpoenas issued by Board of Medical Quality Assurance to compel production of complete medical
records of certain patients to whom physicians had prescribed controlled substances violated constitutional privacy
rights of patients because of overbreadth).

(n66)Footnote 64. See Cal. Civ. Proc. Code § 1985.3; see, e.g., Inabnit v. Berkson (1988) 199 Cal. App. 3d 1230,
1238-1239, 245 Cal. Rptr. 525 (psychiatric records).

(n67)Footnote 65. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 174 Cal. Rptr. 148 .

(n68)Footnote 66. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 549-550, 174 Cal. Rptr. 148 .

(n69)Footnote 67. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 550, 174 Cal. Rptr. 148 .

(n70)Footnote 68. Jones v. Superior Court (1981) 119 Cal. App. 3d 534, 551-552, 174 Cal. Rptr. 148 .

(n71)Footnote 69. Johnson v. Superior Court (2000) 80 Cal. App. 4th 1050, 95 Cal. Rptr. 2d 864 .

(n72)Footnote 70. Johnson v. Superior Court (2000) 80 Cal. App. 4th 1050, 1056, 95 Cal. Rptr. 2d 864 .

(n73)Footnote 71. Johnson v. Superior Court (2000) 80 Cal. App. 4th 1050, 1062-1063, 95 Cal. Rptr. 2d 864 ;
see Cal. Evid. Code § 991 (''patient'' defined as one who consults physician or submits to examination by physician for
purpose of securing diagnosis of treatment of his physical, mental, or emotional condition).

(n74)Footnote 72. Hill v. National Collegiate Athletic Ass'n. (1994) 7 Cal. 4th 1, 39-40, 26 Cal. Rptr. 2d 834,
865 P.2d 633 (discussed in § 30.02[2]).

(n75)Footnote 73. Johnson v. Superior Court (2000) 80 Cal. App. 4th 1050, 1068-1070, 95 Cal. Rptr. 2d 864 .

(n76)Footnote 74. Johnson v. Superior Court (2000) 80 Cal. App. 4th 1050, 1070-1072, 1073, 95 Cal. Rptr. 2d
864 , citing Schnabel v. Superior Court (1993) 5 Cal. 4th 704, 712, 21 Cal. Rptr. 2d 200, 854 P.2d 1117 .

(n77)Footnote 75. See, e.g., Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 528 n.1, 275 Cal. Rptr. 136
(court chose to bypass applicability of physician-patient privilege in order to avoid construing exception to it based on
Cal. Evid. Code § 999).

(n78)Footnote 76. Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 275 Cal. Rptr. 136 .
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(n79)Footnote 77. See Cal. Civ. Proc. Code § 36(d) (motion for preference in civil action based on party's illness
raising doubts regarding his or her survival beyond six months).

(n80)Footnote 78. Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 529, 275 Cal. Rptr. 136 .

(n81)Footnote 79. Bearman v. Superior Court (2004) 117 Cal. App. 4th 463, 11 Cal. Rptr. 3d 644 .

(n82)Footnote 80. Bearman v. Superior Court (2004) 117 Cal. App. 4th 463, 473-474, 11 Cal. Rptr. 3d 644,
652-653 .

(n83)Footnote 81. Bearman v. Superior Court (2004) 117 Cal. App. 4th 463, 472, 11 Cal. Rptr. 3d 644 .

(n84)Footnote 82. Kizer v. Sulnick (1988) 202 Cal. App. 3d 431, 248 Cal. Rptr. 712 .

(n85)Footnote 83. Kizer v. Sulnick (1988) 202 Cal. App. 3d 431, 438-439, 248 Cal. Rptr. 712 .

(n86)Footnote 84. Binder v. Superior Court (1987) 196 Cal. App. 3d 893, 242 Cal. Rptr. 231 .

(n87)Footnote 85. Binder v. Superior Court (1987) 196 Cal. App. 3d 893, 899-901, 242 Cal. Rptr. 231 (disclosure
of photographs would also violate physician-patient privilege).

(n88)Footnote 86. Urbaniak v. Newton (1991) 226 Cal. App. 3d 1128, 1140, 277 Cal. Rptr. 354 .

(n89)Footnote 87. Urbaniak v. Newton (1991) 226 Cal. App. 3d 1128, 1135-1136, 277 Cal. Rptr. 354 ; see also
Ch. 20 for further discussion of disclosures relating to HIV blood tests.

(n90)Footnote 88. Cutter v. Brownbridge (1986) 183 Cal. App. 3d 836, 842-843, 228 Cal. Rptr. 545 ; overruled
in part in Jacob B. v. County of Shasta (2007) 40 Cal. 4th 948, 962, 56 Cal. Rptr. 3d 477, 154 P.3d 1003 (rejecting
idea that litigation privilege and constitutional right of privacy must be balanced on case-by-case basis).

(n91)Footnote 89. Davis v. Superior Court (1992) 7 Cal. App. 4th 1008, 1013, 9 Cal. Rptr. 2d 331 .

(n92)Footnote 90. Davis v. Superior Court (1992) 7 Cal. App. 4th 1008, 1017-1018, 9 Cal. Rptr. 2d 331 .

(n93)Footnote 91. Mansell v. Otto (2003) 108 Cal. App. 4th 265, 278-279, 133 Cal. Rptr. 2d 276 , revised 2003
Cal. App. LEXIS 794 (Cal. App. 2d Dist., 5/29/03) (distinguishing this case from cases finding liability for unauthorized
dissemination of a patient's privileged records, because defense received those confidential records through the
prescribed judicial process).

(n94)Footnote 92. See, e.g., Garstang v. Superior Court (1995) 39 Cal. App. 4th 526, 532, 534-537, 46 Cal. Rptr.
2d 84 (public need for ascertainment of truth in connection with legal claims was outweighed by right of privacy of
those participating in mediation sessions, during which plaintiff claimed that admission was made that she had been
treated unfairly, because communications related to private affairs of employees and were maintained in confidence,
and discussions were conducted appropriately to resolve workplace dispute); cf. Saeta v. Superior Court (2004) 117
Cal. App. 4th 261, 273-274, 11 Cal. Rptr. 3d 610, 619 (order compelling deposition testimony, in wrongful termination
suit, of one member of termination review board established pursuant to employment agreement did not violate
member's state constitutional right to privacy, because information sought by former employee did not relate to private
affairs of any other employee, and parties had not anticipated that review board proceeding would be confidential).

(n95)Footnote 93. Board of Trustees v. Superior Court (1981) 119 Cal. App. 3d 516, 174 Cal. Rptr. 160 .

(n96)Footnote 94. Board of Trustees v. Superior Court (1981) 119 Cal. App. 3d 516, 526, 174 Cal. Rptr. 160 .
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(n97)Footnote 95. Board of Trustees v. Superior Court (1981) 119 Cal. App. 3d 516, 527-528, 174 Cal. Rptr. 160
.

(n98)Footnote 96. Board of Trustees v. Superior Court (1981) 119 Cal. App. 3d 516, 528-533, 174 Cal. Rptr. 160
. Note that when the employer is an educational institution, the First Amendment right to academic freedom does not
prohibit disclosure of personnel records, including peer review materials, when otherwise appropriate. See Univ. of
Pennsylvania v. EEOC (1990) 493 U.S. 182, 195-201, 110 S. Ct. 577, 107 L. Ed. 2d 571 (Title VII action in which there
were no allegations that subpoena was intended to or would in fact direct content of university discourse).

(n99)Footnote 97. El Dorado Savings & Loan Assn. v. Superior Court (1987) 190 Cal. App. 3d 342, 235 Cal.
Rptr. 303 .

(n100)Footnote 98. El Dorado Savings & Loan Assn. v. Superior Court (1987) 190 Cal. App. 3d 342, 346, 235
Cal. Rptr. 303 ; see Harding Lawson Associates v. Superior Court (1992) 10 Cal. App. 4th 7, 9-10, 12 Cal. Rptr. 2d
538 (wrongful discharge plaintiff sought discovery of personnel files of other employees).

(n101)Footnote 99. Scharf v. Regents of University of California (1991) 234 Cal. App. 3d 1393, 286 Cal. Rptr.
227 .

(n102)Footnote 100. Scharf v. Regents of University of California (1991) 234 Cal. App. 3d 1393, 1408-1409, 286
Cal. Rptr. 227 . The court also found that Cal. Educ. Code § 92612 (university must provide employees access to their
personnel files) is unconstitutional as an impermissible conflict with Cal. Const., art. IX, § 9 (autonomy of University of
California). Scharf v. Regents of University of California (1991) 234 Cal. App. 3d 1393, 1400-1405, 286 Cal. Rptr.
227 .

(n103)Footnote 101. Scharf v. Regents of University of California (1991) 234 Cal. App. 3d 1393, 1409-1411, 286
Cal. Rptr. 227 . See generally Univ. of Pennsylvania v. EEOC (1990) 493 U.S. 182, 110 S. Ct. 577, 107 L. Ed. 2d 571
.

(n104)Footnote 102. See Morales v. Superior Court (1979) 99 Cal. App. 3d 283, 290, 160 Cal. Rptr. 194 ; Fults
v. Superior Court (1979) 88 Cal. App. 3d 899, 903-904, 152 Cal. Rptr. 210 ; Rubio v. Superior Court (1988) 202 Cal.
App. 3d 1343, 1349, 249 Cal. Rptr. 419 (videotape of couple engaged in sexual relations).

(n105)Footnote 103. Morales v. Superior Court (1979) 99 Cal. App. 3d 283, 290, 160 Cal. Rptr. 194 .

(n106)Footnote 104. See Fults v. Superior Court (1979) 88 Cal. App. 3d 899, 152 Cal. Rptr. 210 .

(n107)Footnote 105. Fults v. Superior Court (1979) 88 Cal. App. 3d 899, 904-905, 152 Cal. Rptr. 210 .

(n108)Footnote 106. Morales v. Superior Court (1979) 99 Cal. App. 3d 283, 290, 160 Cal. Rptr. 194 .

(n109)Footnote 106.1. John B. v. Superior Court, 38 Cal. 4th 1177 (2006) .

(n110)Footnote 106.2. John B. v. Superior Court, 38 Cal. 4th 1177 (2006) .

(n111)Footnote 106.3. John B. v. Superior Court, 38 Cal. 4th 1177 (2006) .

(n112)Footnote 106.4. John B. v. Superior Court, 38 Cal. 4th 1177 (2006) .

(n113)Footnote 106.5. John B. v. Superior Court, 38 Cal. 4th 1177 (2006) .

(n114)Footnote 107. Morales v. Superior Court (1979) 99 Cal. App. 3d 283, 291-292, 160 Cal. Rptr. 194 .
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(n115)Footnote 108. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 1349-1350, 249 Cal. Rptr. 419 .

(n116)Footnote 109. Rubio v. Superior Court (1988) 202 Cal. App. 3d 1343, 1350-1351, 249 Cal. Rptr. 419 .

(n117)Footnote 110. Vinson v. Superior Court (1987) 43 Cal. 3d 833, 239 Cal. Rptr. 292, 740 P.2d 404 .

(n118)Footnote 111. Vinson v. Superior Court (1987) 43 Cal. 3d 833, 841-842, 239 Cal. Rptr. 292, 740 P.2d 404
; Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 566, 253 Cal. Rptr. 731 .

(n119)Footnote 112. Vinson v. Superior Court (1987) 43 Cal. 3d 833, 842, 239 Cal. Rptr. 292, 740 P.2d 404 .

(n120)Footnote 113. Vinson v. Superior Court (1987) 43 Cal. 3d 833, 842, 239 Cal. Rptr. 292, 740 P.2d 404 .

(n121)Footnote 114. Rider v. Superior Court (1988) 199 Cal. App. 3d 278, 282-287, 244 Cal. Rptr. 770 .

(n122)Footnote 115. Boler v. Superior Court (1987) 201 Cal. App. 3d 467, 247 Cal. Rptr. 185 .

(n123)Footnote 116. Boler v. Superior Court (1987) 201 Cal. App. 3d 467, 475, 247 Cal. Rptr. 185 (decided
under prior law).

(n124)Footnote 117. Boler v. Superior Court (1987) 201 Cal. App. 3d 467, 474, 247 Cal. Rptr. 185 (decided
under prior law).

(n125)Footnote 118. See Cal. Civ. Code § 43.93(d). For discussion of these provisions, see Ch. 20.

(n126)Footnote 119. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 568, 253 Cal. Rptr. 731 .

(n127)Footnote 120. See, e.g., Vinson v. Superior Court (1987) 43 Cal. 3d 833, 840-844, 239 Cal. Rptr. 292, 740
P.2d 404 (decided under former Cal. Civ. Proc. Code § 2036.1); Mendez v. Superior Court (1988) 206 Cal. App. 3d
557, 566-569, 253 Cal. Rptr. 731 .

(n128)Footnote 121. Cal. Civ. Proc. Code § 2017.220.

(n129)Footnote 122. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 568, 253 Cal. Rptr. 731 .

(n130)Footnote 123. Vinson v. Superior Court (1987) 43 Cal. 3d 833, 844, 239 Cal. Rptr. 292, 740 P.2d 404
(decided under former Cal. Civ. Proc. Code § 2036.1). See [2], above, for discussion of balancing of privacy and
discovery interests.

(n131)Footnote 124. Vinson v. Superior Court (1987) 43 Cal. 3d 833, 844, 239 Cal. Rptr. 292, 740 P.2d 404
(decided under prior law); Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 569, 253 Cal. Rptr. 731 (decided
under prior law).

(n132)Footnote 125. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 569, 253 Cal. Rptr. 731 .

(n133)Footnote 126. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 573, 253 Cal. Rptr. 731 .

(n134)Footnote 127. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 573, 253 Cal. Rptr. 731 .

(n135)Footnote 128. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 253 Cal. Rptr. 731 .

(n136)Footnote 129. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 570-572, 253 Cal. Rptr. 731 .

(n137)Footnote 130. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 574, 253 Cal. Rptr. 731 .
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(n138)Footnote 131. Mendez v. Superior Court (1988) 206 Cal. App. 3d 557, 574-575, 253 Cal. Rptr. 731 .

(n139)Footnote 132. Knoettgen v. Superior Court (1990) 224 Cal. App. 3d 11, 13-14, 273 Cal. Rptr. 636 .

(n140)Footnote 133. Knoettgen v. Superior Court (1990) 224 Cal. App. 3d 11, 273 Cal. Rptr. 636 .

(n141)Footnote 134. Knoettgen v. Superior Court (1990) 224 Cal. App. 3d 11, 14, 273 Cal. Rptr. 636 (decided
under prior law).

(n142)Footnote 135. Knoettgen v. Superior Court (1990) 224 Cal. App. 3d 11, 13-14, 273 Cal. Rptr. 636 .

(n143)Footnote 136. See Cal. Civ. Proc. Code §§ 2017.020 (court limitation of discovery), 2025.420 and 2025.470
(oral depositions), 2030.090 (interrogatories), 2031.060 (inspections), 2032.320 (examinations), and 2033.080 (requests
for admissions). See also Cal. Evid. Code § 765(a) (testimony of witnesses).

(n144)Footnote 137. Knoettgen v. Superior Court (1990) 224 Cal. App. 3d 11, 14-15, 273 Cal. Rptr. 636 .

(n145)Footnote 138. Cal. Civ. Proc. Code § 2017.220. For general motion forms that may be adapted for use in
obtaining an order under § 2017.220, see Ch. 8.

(n146)Footnote 139. Cal. Civ. Proc. Code § 2017.220; see Mendez v. Superior Court (1988) 206 Cal. App. 3d
557, 577-578, 253 Cal. Rptr. 731 . For a discussion of sanctions generally, see Ch. 42.

(n147)Footnote 140. People v. Jenkins (2000) 22 Cal. 4th 900, 956-957, 95 Cal. Rptr. 2d 377, 997 P.2d 1044
(citing Craig v. Municipal Court (1979) 100 Cal. App. 3d 69, 76-78, 161 Cal. Rptr. 19 ).

(n148)Footnote 141. People v. Jenkins (2000) 22 Cal. 4th 900, 956-957, 95 Cal. Rptr. 2d 377, 997 P.2d 1044 (no
error in concluding that defendant had not given sufficient justification for discovery and in denying motion except with
regard to any information obtained by police department that other individuals may have threatened murdered
detective).

(n149)Footnote 142. Craig v. Municipal Court (1979) 100 Cal. App. 3d 69, 161 Cal. Rptr. 19 .

(n150)Footnote 143. Craig v. Municipal Court (1979) 100 Cal. App. 3d 69, 77-79, 161 Cal. Rptr. 19 ; see also
Denari v. Superior Court (1989) 215 Cal. App. 3d 1488, 1498-1499, 264 Cal. Rptr. 261 (county properly asserted
privacy rights of arrestees when civil rights plaintiff sought to discover their names, addresses, and telephone numbers).

(n151)Footnote 144. Willis v. Superior Court (1980) 112 Cal. App. 3d 277, 297-298, 169 Cal. Rptr. 301 .

(n152)Footnote 145. Saeta v. Superior Court (2004) 117 Cal. App. 4th 261, 273-274, 11 Cal. Rptr. 3d 610, 619 .

(n153)Footnote 146. TBG Ins. Services Corp. v. Superior Court (2002) 96 Cal. App. 4th 443, 450-452, 117 Cal.
Rptr. 2d 155 .

(n154)Footnote 147. TBG Ins. Services Corp. v. Superior Court (2002) 96 Cal. App. 4th 443, 449, 117 Cal. Rptr.
2d 155 .

(n155)Footnote 148. TBG Ins. Services Corp. v. Superior Court (2002) 96 Cal. App. 4th 443, 454, 117 Cal. Rptr.
2d 155 .
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DIVISION II MATTERS SUBJECT TO CIVIL DISCOVERY
PART B Privileged and Other Protected Matters

CHAPTER 30 Right to Privacy

1-30 California Deposition and Discovery Practice § 30.03

§ 30.03 Waiver of Right to Privacy

[1] Waiver Through Disclosure

Privacy rights are subject to waiver in much the same way as are privileges, except that waivers of constitutional rights
are not lightly found.n1Cal. Evid. Code § 912, which governs waiver of privileges, is instructive about waiver of the
right of privacy when there has been some disclosure of the information protected by the right.n2 It calls for waiver of a
protected communication if any holder of the privilege, without coercion, has disclosed a significant part of the
communication or has consented to disclosure by anyone.n3

In Heda v. Superior Court, n4 the court applied the standard of Cal. Evid. Code § 912 to determine whether or not the
right of privacy had been waived through disclosure. In Heda, the plaintiff sought discovery of the defendant's medical
history to support a motion for trial preference based on the defendant's ill health. The court held that the defendant had
not waived his right of privacy even though he had changed the location of the deposition based on his poor health, and
admitted at that deposition that he suffered from heart attacks and had undergone bypass surgery.n5 The court explained
that the defendant had disclosed only the fact of heart attacks and bypass surgery, and had not disclosed a ''significant
part'' of any communication, much less a significant part of his medical file.n6

In Bearman v. Superior Court,n7 the Medical Board of California issued an administrative subpoena for a patient's
complete medical records, to investigate a claim that the patient's physician indiscriminately recommended the
medicinal use of marijuana to this patient. The court of appeal found that the patient did not waive his right to privacy
by showing the physician's letter to a park rangers as proof that he was a qualified patient entitled to protection from
prosecution for marijuana use. The court distinguished this case from those cases in which the patient voluntarily
initiates an action placing his medical records at issue (see [2], below). To find that a person automatically waives the
right of privacy in his or her medical records by merely showing a physician's written recommendation for the
medicinal use of marijuana to a peace officer would run counter to the intent of Cal. Health & Safety Code § 11362.5,
which is to facilitate the medical use of marijuana for the seriously ill.n8

[2] Waiver by Placing Protected Information in Issue

There may be an implicit, partial waiver of the right of privacy by bringing a lawsuit that places private information in
issue. The scope of any such waiver, however, is narrowly construed, so that plaintiffs are not deterred from instituting
lawsuits.n9 Any implicit waiver encompasses only discovery directly relevant to the claim and essential to the fair
resolution of the lawsuit. There must be a compelling and opposing state interest justifying the discovery.n10 The party
seeking the protected information has the burden of establishing that the information sought is directly relevant to the
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claims.n11 For example, when the plaintiff in a personal injury action limited the damages claimed for pain and
suffering to those resulting from injuries sustained in the automobile accident generating the lawsuit, although the
defendant argued that the plaintiff had implicitly waived her right of privacy in her psychotherapeutic records relating to
substance abuse problems, the court of appeal disagreed. It found that the defendant had not made any showing of the
direct relevance of the records, but had only speculated that the records requested might contain relevant material.n12

Moreover, even when discovery of private information is directly relevant, it is not automatically allowed; there must be
a careful balancing of the compelling public need for discovery against the fundamental right of privacy. The scope of
any disclosure must be narrowly circumscribed, drawn with narrow specificity, and must proceed by the least intrusive
manner.n13

In some cases, certain information is discoverable based on waiver, while other information remains protected. The
court must sort through the claims and the information sought very carefully. For example, in a suit by an actress
alleging pregnancy discrimination, breach of employment contract, and other related claims, the court of appeal found
that she had tendered her psychological condition, but only as it related to termination of the employment contract,
thereby limiting discovery to those injuries resulting from the contract termination. Before the defendants could obtain
information regarding any emotional distress from her marital relationship, they had to identify the specific emotional
injuries allegedly the result of the contract termination and demonstrate a nexus between damages from termination and
those that might arise out of the marital relationship.n14 Questions regarding the actress' state of mind relating to her
pregnancy, and her attempts to become pregnant when she was negotiating her contract, were relevant to her claim for
negligent misrepresentation alleging that defendants failed to advise her that it was their policy not to employ pregnant
women.n15 However, questions regarding the actress' pregnancy fell directly within her right to privacy, and the
defendants had to to demonstrate a compelling public interest for information for it to be discoverable.n16

[3] No Waiver Through Lack of Objection

Unlike the protections afforded privileged information or work product, which are waived if objections to disclosure are
not raised at the time of deposition,n17 the protection given information within the scope of the right of privacy is not
similarly waived.n18 Thus, when a male defendant in a sexual harassment action was asked questions concerning his
sexual activities with unnamed women who were not parties to the suit, his objection based only on the grounds of
relevancy, without mentioning his right to privacy, did not waive his right to later raise his privacy right.n19

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative LawJudicial ReviewAdministrative RecordDisclosure & DiscoveryCivil ProcedureDiscoveryPrivileged
MattersGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductWaiversConstitutional
LawSubstantive Due ProcessPrivacyPersonal DecisionsConstitutional LawSubstantive Due ProcessPrivacyPersonal
Information

FOOTNOTES:
(n1)Footnote 1. Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 530, 275 Cal. Rptr. 136 .

(n2)Footnote 2. Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 530, 275 Cal. Rptr. 136 . See also Jones v.
Superior Court (1981) 119 Cal. App. 3d 534, 551, 174 Cal. Rptr. 148 .

(n3)Footnote 3. See Ch. 20.

(n4)Footnote 4. Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 275 Cal. Rptr. 136 .

(n5)Footnote 5. Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 529, 275 Cal. Rptr. 136 .
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(n6)Footnote 6. Heda v. Superior Court (1990) 225 Cal. App. 3d 525, 530, 275 Cal. Rptr. 136 .

(n7)Footnote 7. Bearman v. Superior Court (2004) 117 Cal. App. 4th 463, 11 Cal. Rptr. 3d 644 .

(n8)Footnote 8. Bearman v. Superior Court (2004) 117 Cal. App. 4th 463, 474, 11 Cal. Rptr. 3d 644, 652-653 .

(n9)Footnote 9. Davis v. Superior Court (1992) 7 Cal. App. 4th 1008, 1014, 9 Cal. Rptr. 2d 331 .

(n10)Footnote 10. Tylo v. Superior Court (1997) 55 Cal. App. 4th 1379, 1387, 1390-1391, 64 Cal. Rptr. 2d 731 ;
Davis v. Superior Court (1992) 7 Cal. App. 4th 1008, 1014, 9 Cal. Rptr. 2d 331 .

(n11)Footnote 11. Tylo v. Superior Court (1997) 55 Cal. App. 4th 1379, 1387, 64 Cal. Rptr. 2d 731 .

(n12)Footnote 12. Davis v. Superior Court (1992) 7 Cal. App. 4th 1008, 1017-1018, 9 Cal. Rptr. 2d 331 .

(n13)Footnote 13. Davis v. Superior Court (1992) 7 Cal. App. 4th 1008, 1014, 9 Cal. Rptr. 2d 331 .

(n14)Footnote 14. Tylo v. Superior Court (1997) 55 Cal. App. 4th 1379, 1386-1389, 64 Cal. Rptr. 2d 731
(numerous media stories relating to her marital difficulties did not serve to waive her right to privacy in her marital
relationship).

(n15)Footnote 15. Tylo v. Superior Court (1997) 55 Cal. App. 4th 1379, 1390-1391, 64 Cal. Rptr. 2d 731 .

(n16)Footnote 16. Tylo v. Superior Court (1997) 55 Cal. App. 4th 1379, 1390, 64 Cal. Rptr. 2d 731 .

(n17)Footnote 17. See Cal. Civ. Proc. Code § 2025.460(a), discussed in Ch. 51.

(n18)Footnote 18. See Boler v. Superior Court (1987) 201 Cal. App. 3d 467, 472 n.1, 247 Cal. Rptr. 185 (sexual
right of privacy).

(n19)Footnote 19. Boler v. Superior Court (1987) 201 Cal. App. 3d 467, 472 n.1, 247 Cal. Rptr. 185 (court
observed that privacy rights of unnamed women were also involved).
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SCOPE

This chapter discusses the protections limiting discovery that apply to various types of public and private health care
quality control committees. It focuses on the discoverability of hospital staff committee records and proceedings.
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§ 31.01 Medical and Other Health Care Committees

[1] Disclosure of Morbidity or Mortality Studies

Evidence Code Section 1156 provides that in-hospital medical or medical-dental staff committees may conduct studies
for the purpose of reducing morbidity or mortality and may make findings and recommendations relating to that
purpose. When in-hospital medical or medical-dental staff committees of a licensed hospital have engaged in research
and medical or dental study for the purpose of reducing morbidity or mortality, the written records of interviews,
reports, statements, or memoranda of these committees relating to the studies are generally discoverable, subject, of
course, to the limitations found in the Civil Discovery Act.n1

Evidence Code Section 1156(b) attempts to accommodate the general rule of discovery of information related to
in-hospital studies conducted for the purpose of reducing morbidity or mortality with the doctor-patient and
psychotherapist privileges. It provides that the disclosure, with or without the consent of the patient, of information
concerning him or her to a in-hospital medical or medical-dental staff committee does not make unprivileged any
information that would otherwise be privileged under Cal. Evid. Code § 994 (pertaining to doctor-patient privilege)n2
or Evidence Code Section 1014 (pertaining to psychotherapist-patient privilege).n3 However, it further provides that
notwithstanding Cal. Evid. Code §§ 994 and 1014, such information is subject to discovery except that the identity of
any patient may not be discovered unless the patient consents to such disclosure.n4

Although information relating to studies conducted by in-hospital committees for the purpose of reducing morbidity or
mortality is generally discoverable, such information may not be admitted as evidence in any action or before any
administrative body, agency, or person.n5 This provision does not, however, affect the admissibility in evidence of the
original medical or dental records of any patient,n6 nor does it exclude evidence that is relevant to a criminal action.n7

[2] Nondiscoverability of Proceedings and Records of Organized Hospital Committees or Review
Committees of Societies

[a] Purpose of Protection

Evidence Code Section 1157 provides for the nondiscoverability of proceedings and records of certain organized
committees of medical, medical-dental, podiatric, registered dietitian, psychological, marriage and family therapist,
licensed clinical social worker, or veterinary staffs in hospitals; of a peer review body;n8 and of medical or dental
review, dental hygienist review, chiropractic review, podiatric review, registered dietitian review, acupuncturist review,
or veterinary review committees of local medical, dental, dental hygienist, podiatric, dietetic, veterinary, acupuncture, or
chiropractic societies, as well as those of marriage and family therapist, licensed clinical social worker, or certain
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psychological review societies. The purpose of Cal. Evid. Code § 1157 is to encourage full and free discussions in
hospital committees in order to foster health care evaluation and improvement.n9

Although a cause of action against a hospital for negligent failure to insure the competence of its medical staff through
careful selection and review is available under California law,n10 hospital staff committee records and proceedings that
are protected under Cal. Evid. Code § 1157 remain immune from discovery notwithstanding the fact that they might be
otherwise material and relevant to such a cause of action.n11

[b] Protection Applies to Specified Committees

Evidence Code Section 1157 applies to the proceedings and records of (1) organized committees of medical,
medical-dental, podiatric, registered dietitian, psychological, marriage and family therapist, licensed clinical social
worker, or veterinary staffs in hospitals, or of a peer review body,n12 having the responsibility of evaluation and
improvement of the quality of care rendered in the hospital, or for that peer review body;n12.1 (2) medical or dental
review, dental hygienist review, chiropractic review, podiatric review, registered dietitian review, veterinary review, or
acupuncturist review, committees of local medical, dental, dental hygienist, podiatric, dietetic, veterinary, or
chiropractic societies; and (3) marriage and family therapist, licensed clinical social worker, or psychological review
committees of state or local marriage and family therapist, state or local licensed clinical social worker, or state or local
psychological associations or societies having the responsibility of evaluation and improvement of the quality of
care.n13

The prohibitions of Cal. Evid. Code § 1157 do not apply to medical, dental, dental hygienist, podiatric, dietetic,
psychological, marriage and family therapist, licensed clinical social worker, veterinary, acupuncture, or chiropractic
society committees that exceed 10 percent of the membership of the society, nor to any of those committees if any
person serves upon the committee when his or her own conduct or practice is being reviewed.n14

Organized committees having the responsibility of evaluation and improvement of the quality of care rendered in a
hospital include the hospital's credentials committee and records committee.n15 In addition, a hospital's executive
committee that receives and acts on reports from other medical staff committees is within the protection of Cal. Evid.
Code § 1157,n16 as is a hospital's medical advisory committee having the authority to determine the privileges to which
medical staff are entitled.n17 Committees charged with review of staff performance are clearly within the protection of
Cal. Evid. Code § 1157.n18 Additionally, a department-wide hospital committee may come within the parameters of
Cal. Evid. Code § 1157. For example, when the entire department of obstetrics, including all of the staff physicians, the
senior nursing staff, and the principal hospital administrators responsible for quality assurance, met weekly for the
purpose of reducing morbidity and mortality, and improving patient care, the proceeding and records of that committee
were privileged.n19

Committees designed to oversee general health practices in a hospital are also protected by Cal. Evid. Code § 1157.n20
In addition, hospital staff committees designed to oversee the use of specialized medical procedures in the hospital are
within the protection of Cal. Evid. Code § 1157.n21

Protected committees are not limited to those that oversee the performance of staff and may include those that oversee
product use.n22

In Santa Rosa Memorial Hospital v. Superior Court, n23 the court of appeal held that a medical staff committee need
not be composed entirely of physicians. Thus, a multidisciplinary committee established to evaluate and improve
infection control was protected under the statute.n24

[c] Scope of Protection
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[i] Protection Applies to Formal Discovery

The proceedings and records of specified health care committees and peer review committees are not subject to
discovery.n25 The term ''discovery'' in Cal. Evid. Code § 1157 is given its well-established legal meaning of a formal
exchange of evidentiary information between parties to a pending action. That meaning does not include a subpoena
issued by an administrative agency for purely investigative purposes. Thus an investigative subpoena issued by the
Medical Board of California as part of its inquiry into the conduct of a physician with an apparent drug problem was not
''discovery.'' The records of the hospital peer review committee concerning that physician were subject to subpoena.n26

Although the term ''discovery'' as used in Cal. Evid. Code § 1157 is narrowly construed,n27 this does not mean that Cal.
Evid. Code § 1157(a) immunizes peer review materials only from the pretrial formal exchange of information between
parties to a civil action. It also protects against formal evidentiary disclosure of peer review materials during trial, for
example, when a party attempts to compel their disclosure by the issuance of a trial subpoena. The purpose of the
provision would clearly be undermined if a party could obtain through a trial subpoena the same privileged materials
that it was prohibited from obtaining through a pretrial discovery request.n28

[ii] Protection Encompasses Records and Proceedings

The records and proceedings of certain peer review hospital staff and health care society committees are protected from
discovery.n29 Moreover, this protection extends to the identity of the members of the evaluating committee.n30 This
protection does not, however, extend to hospital administration records.n31

In Fox v. Kramer,n32 the California Supreme Court held that protection extended to expert testimony from a physician
whose conclusions relied on hospital peer review materials unavailable to the public under Cal. Evid. Code §
1157(a).n33 Plaintiff was not permitted to accomplish indirectly what she was forbidden to do directly, that is, obtain
the equivalent of discovery of the contents of the hospital peer review committee records, by subpoenaing the testimony
or the report of the state investigator who reviewed them in the course of his public duties. When an expert has relied on
privileged material to formulate an opinion, the court may exclude his or her testimony or report as necessary to enforce
the privilege.n34

Physicians' applications for staff privileges at a hospital are privileged under Cal. Evid. Code § 1157(a). The statute
does not require that documents be generated by medical staff committees in order to be protected.n35 However,
Section 1157(a) only creates a privilege against discovery from medical staff committees or peer review bodies. It does
not create a bar against the introduction of evidence or prevent the plaintiff from otherwise discovering relevant
information by deposing a defendant physician and asking whether he or she was previously denied staff privileges, or
by reviewing public records to determine whether the physician has suffered a malpractice judgment or disciplinary
action.n36

Information developed or obtained by hospital administrators or others that does not derive from an investigation of a
protected committee and that does not disclose the investigative and evaluative activities of the committee is not
rendered immune from discovery because it is later placed in the possession of the committee or made known to the
committee.n37 Such material is discoverable even though the information was relied on by the committee in its
investigation.n38

For example, a defendant may not avoid discovery of materials related to administrative functions and records by
delegating these duties to committees or placing relevant documents in committee files. If the information sought to be
discovered relates to a matter that is not obviously within the sole purview of a protected committee, the burden of
showing that it is protected by statute cannot be sustained except on a particularized judicial inquiry. If it is revealed at
an in camera hearing that only portions of a report or document are derived from the work of a protected committee, the
court may order these portions excised and compel disclosure of the remainder.n39
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Administrative records are discoverable only to the extent that they do not include references to immune proceedings.
Thus, when a party seeks to discover administration files, the trial court must hold an in camera hearing to review each
requested item to ensure that it includes no privileged material.n40 If portions of the requested reports or documents are
derived from the work of a protected committee, the court may order such portions excised and compel disclosure of the
remainder.n41 An in camera hearing is not required, however, unless it is not clear whether the privilege applies.n42 As
part of its in camera inspection, the court will attempt to insure that the hospital is not in effect avoiding disclosure of
nonprotected administrative records by placing them in the possession of members of protected medical staff
committees.n43

Cal. Evid. Code § 1157 protects only the records and proceedings of physician evaluations conducted by hosptial staff
committees; it does not prevent disclosure of whether a staff committee conducted an evaluation of a certain
physician.n44 Similarly, Cal. Evid. Code § 1157 does not bar discovery of whether or not a hospital required a certain
physician to carry malpractice insurance.n45 In some circumstances, however, it may protect against inquiries as to
whether a committee reviewed a file of a patient. Generally, this information is discoverable unless the hospital shows
that such a review would not be taken as a matter of course and that disclosure of the fact of review would be prejudicial
to the interests protected by Cal. Evid. Code § 1157.n46

[d] Individuals Entitled to Assert Privilege

Unless an exception applies,n47 no person in attendance at a meeting of any protected committee may be required to
testify about what transpired at that meeting.n48 In addition, no committee member may be compelled to answer
discovery questions that would divulge the nature or substance of the investigative or evaluative work of the
committee.n49 However, a committee member is subject to discovery regarding his or her responsibilities that are
independent of the committee.n50

[e] Staff Privilege Exception

The prohibition of Cal. Evid. Code § 1157 does not apply to the statements made by any person in attendance at a
meeting of any of those committees who is a party to any action or proceeding the subject matter of which was
reviewed at that meeting, or to any person requesting hospital staff privileges.n51

This exception, known as the ''staff privilege'' exception, is designed to permit discovery in suits by physicians claiming
wrongful or arbitrary exclusion from hospital staff privileges.n52 It is construed very narrowly in recognition that there
is a strong public interest in encouraging and protecting effective medical peer review programs and activities. The
candid and frank participation in peer review proceedings necessary to provide quality of in-hospital medical care is
encouraged by assurance that peer review activities will not be put to adverse use in a damage action.n53

In keeping with this narrow construction, an action for damages for past restrictions on hospital staff privileges brought
by a physician resulted in the privilege exception being limited to the plain meaning of the statutory language, the court
ruling that a physician may obtain access to hospital staff review committee records only if he or she is ''requesting''
hospital staff privileges. Because the action was one for damages rather than for administrative mandamus seeking to
currently become or remain a hospital staff member, the exception did not apply.n54

The staff privilege exception is also narrowly construed to apply only to physicians. It does not extend to medical
residents, and will not permit disclosure of the proceedings and records of a resident evaluation committee.n55 Courts
are very reluctant to create exceptions not contained in the statutory language, and there are significant differences
between a resident and a physician. Notably, a postgraduate surgical resident in training is an employee of the hospital
and a student, but not a doctor practicing surgery. The resident treats the employer's patients, by assignment of that
employer, and is subject to supervision by the hospital's chief of surgery.n56

Page 103
1-31 California Deposition and Discovery Practice § 31.01



The staff privilege exception does not encompass broad decisions about the operation of a hospital. Thus, in an action
for damages by a staff psychiatrist alleging that her practice of electroconvulsive treatment (ECT) was interrupted while
the hospital established new guidelines for such treatment, the exception did not apply so as to require production of
committee minutes regarding the operation of the hospital's ECT unit. The court of appeal said the psychiatrist was not
requesting hospital staff privileges, nor was she claiming wrongful or arbitrary exclusion from hospital staff privileges.
Instead, she was challenging the hospital's right to suspend and study a form of medical treatment on which her practice
may depend.n57

In an action by a plaintiff (a partnership of doctors) against a hospital for damages for termination of the contractual
relationship with the hospital, it was held that the ''staff privileges'' exception allowed discovery in connection with staff
discharge or staff exclusion matters, and that the trial court did not err in making available to plaintiff the minutes,
records, and tape recordings of the meetings of the committees that culminated in the dismissal for use in preparation of
plaintiff's lawsuit.n58

The staff privilege exception is also inapplicable to malpractice actions in which the doctor or the hospital has been
made a party.n59

[f] Insurance Bad Faith Exception

The prohibitions against discovery of Cal. Evid. Code § 1157 do not apply in any action against an insurance carrier
alleging bad faith by the carrier in refusing to accept a settlement offer within the policy limits.n60

[g] Criminal Action Exception

The prohibitions against discovery of Cal. Evid. Code § 1157 do not exclude the discovery or use of relevant evidence
in a criminal action.n61

[h] Waiver of Privilege

Cal. Evid. Code § 1157 does not preclude a protected staff committee member from volunteering information about
proceedings of the committee.n62 In West Covina Hospital v. Superior Court, n63 a divided California Supreme Court
held that when a member of a protected committee wishes to waive the privilege of Cal. Evid. Code § 1157, he or she
may not be barred from testifying by others entitled to the privilege. In so holding, the Court relied on the fact that Cal.
Evid. Code § 1157(b) provides that no protected committee member in attendance at a committee meeting may be
required to testify about what transpired at the meeting. The Court found that this language excludes involuntary
disclosure, but not voluntary disclosure.n64

The failure to make a timely objection to a request to discover information protected by Cal. Evid. Code § 1157 may
also constitute a waiver.n65 However, the fact that protected records have been disclosed in a prior action under an
exception to Cal. Evid. Code § 1157 does not necessarily constitute a waiver. Thus, when plaintiff brought a personal
injury action against a hospital and one of its doctors, the fact that the transcript of a hearing of a medical review
committee of the hospital was filed by the hospital in a prior action brought by the doctor against the hospital (in which
the doctor sought to overturn his suspension by the hospital) did not constitute a waiver of the hospital's right to assert
the protections of Cal. Evid. Code § 1157 in the personal injury action.n66

Although the protection of Cal. Evid. Code § 1157 is frequently referred to as a ''privilege,'' it does not create a privilege
as that term is used in the privileges portion of the Evidence Code.n67 Therefore, the privilege waiver provisionsn68 do
not apply.n69 A waiver doctrine of some other kind may be applicable, depending on the facts of a case. Any such
doctrine would have to account in some manner for all those who are protected by the exemption of Cal. Evid. Code §
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1157. Thus, even though a hospital released to a medical resident certain records pertaining to her, no waiver was
thereby created to compel disclosure of the proceedings and records of a resident evaluation committee. The various
committee members, as well as those who had provided written documentation, had in no way waived the
protection.n70

Similarly, review of a hospital's peer review committee records by a state agency in the course of an administrative
investigation did not constitute a general waiver by the hospital of discovery immunity under Cal. Evid. Code §
1157(a).n71

[i] Burden of Establishing Privilege

The burden of establishing entitlement to nondisclosure under Cal. Evid. Code § 1157 is on the hospital or other party
seeking to resist discovery.n72

[3] Nondiscoverability of Proceedings and Records of Organized Committees of Nonprofit Medical Care
Foundation or Professional Standards Review Organization

The protection provided by Cal. Evid. Code § 1157n73 generally applies to the proceedings or records of an organized
committee of a nonprofit medical care foundation or professional standards review organization.n74 However, Section
1157 does not apply unless the nonprofit medical care foundation or professional standards review organization is
organized in a manner that makes available professional competence to review health care services with respect to
medical necessity, quality of care, or economic justification of charges or level of care.n75 In addition, it does not apply
in actions involving a claim of a provider of health care services for payment for such services.n76

[4] Nondiscoverability of Proceedings and Records of Local Government Committees Monitoring Specialty
Health Services by Approved Acute Care Hospitals

Cal. Evid. Code § 1157.7 provides for immunity from discovery of records and proceedings of local government
agency committees created to monitor certain specialty health services by acute care hospitals approved as qualified to
render such services. The prohibition relating to discovery or testimony provided in Cal. Evid. Code § 1157n77 is
applicable to proceedings and records of any committee established by a local governmental agency to monitor,
evaluate, and report on the necessity, quality, and level of specialty health care services, including, but not limited to,
trauma care services, provided by a general acute care hospital that has been designated or recognized by that agency as
qualified to render specialty health care services.n78Cal. Evid. Code § 1157.7 expressly provides that the provisions of
Cal. Gov't Code § 6250 et seq. (pertaining to public access to government records) and Cal. Gov't Code § 54950 et seq.
(pertaining to open conduct of local public agency meetings) shall not be applicable to the committee records and
proceedings.

Evidence Code Section 1157.7 does not apply to the trauma center designation process. Thus, in an action by a hospital
seeking trauma center status, the discovery prohibition of Cal. Evid. Code § 1157 does not apply.n79

[5] Nondiscoverability of Proceedings or Records of Committees Reviewing Health Care or Health Service
Plans

Health care plansn80 issuing comprehensive health care contracts are required to establish procedures to continuously
review the quality of care, performance of medical personnel, utilization of services and facilities, and costs.n81 Neither
the proceedings nor the records of these reviews are subject to discovery, nor will any person in attendance at these
reviews be required to testify regarding what transpired there.n82 Disclosure of the proceedings or records to the
governing body of a plan or to any person or entity designated by the plan to review activities of the committees does
not alter the status of the records or of the proceedings as privileged communications.n83
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This prohibition regarding discovery or testimony does not apply to the following:n84

1. The statements made by any person in attendance at the review who is a party to an action or
proceeding the subject matter of which was reviewed;

2. Any person requesting hospital staff privileges;

3. Any action against an insurance carrier alleging bad faith by the carrier in refusing to accept a
settlement offer within the policy limits;

4. The Commissioner in conducting applicable surveys.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewHealthcare LawBusiness
Administration & OrganizationPeer ReviewOrganizationsHealthcare LawBusiness Administration & OrganizationPeer
ReviewStatutes

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1156(a); see Cal. Civ. Proc. Code §§ 2016.010-2036.050 (Civil Discovery Act).

(n2)Footnote 2. See discussion in Chapter 24.

(n3)Footnote 3. See discussion in Chapter 25.

(n4)Footnote 4. Cal. Evid. Code § 1156(b).

(n5)Footnote 5. Cal. Evid. Code § 1156(a).

(n6)Footnote 6. Cal. Evid. Code § 1156(c).

(n7)Footnote 7. Cal. Evid. Code § 1156(d).

(n8)Footnote 8. See Cal. Bus. & Prof. Code § 805(a)(1) (definition).

(n9)Footnote 9. Scripps Memorial Hospital v. Superior Court (1995) 37 Cal. App. 4th 1720, 1724-1725, 44 Cal.
Rptr. 2d 725 ; Brown v. Superior Court (1985) 168 Cal. App. 3d 489, 501, 214 Cal. Rptr. 266 ; see Santa Rosa
Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 719-720, 220 Cal. Rptr. 236 .

(n10)Footnote 10. See Elam v. College Park Hospital (1982) 132 Cal. App. 3d 332, 340-341, 183 Cal. Rptr. 156 ;
see also Note, Reconciling Section 1157, Elam, and West Covina Hospital: Is the Sanctity of the Hospital Peer Review
Committee Salvageable? 61 So. Cal. L. Rev. 183 (1987).

(n11)Footnote 11. Mt. Diablo Hospital Medical Center v. Superior Court (1984) 158 Cal. App. 3d 344, 346-347,
204 Cal. Rptr. 626 .

(n12)Footnote 12. Defined in Cal. Bus. & Prof. Code § 805(a)(1).

(n13)Footnote 12.1. See County of Los Angeles v. Superior Court (2006) 139 Cal. App. 4th 8, 14-15, 42 Cal.
Rptr. 3d 390 (documents pertaining to review of medical and mental health care complaints by quality assurance
committee for county's jail mental health services agency were exempt from disclosure because they met criteria of
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Evid. Code §§ 1157 and 1157.6 for documents generated by peer review bodies and correctional treatment quality
assurance committees).

(n14)Footnote 13. Cal. Evid. Code § 1157(a).

(n15)Footnote 14. Cal. Evid. Code § 1157(d);

(n16)Footnote 15. Matchett v. Superior Court (1974) 40 Cal. App. 3d 623, 630-631, 115 Cal. Rptr. 317 .

(n17)Footnote 16. Matchett v. Superior Court (1974) 40 Cal. App. 3d 623, 631, 115 Cal. Rptr. 317 .

(n18)Footnote 17. Schulz v. Superior Court (1977) 66 Cal. App. 3d 440, 442-443, 136 Cal. Rptr. 67 .

(n19)Footnote 18. Snell v. Superior Court (1984) 158 Cal. App. 3d 44, 47, 204 Cal. Rptr. 200 .

(n20)Footnote 19. County of Los Angeles v. Superior Court (1990) 224 Cal. App. 3d 1446, 1453, 274 Cal. Rptr.
712 (lack of minutes and other formal organizational indicia did not negate committee's purpose as body organized
specifically to monitor and improve health care).

(n21)Footnote 20. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 721, 220 Cal.
Rptr. 236 (infection control committee).

(n22)Footnote 21. Mt. Diablo Hospital Dist. v. Superior Court (1986) 183 Cal. App. 3d 30, 33, 227 Cal. Rptr.
790 (chymopapain committee); Matchett v. Superior Court (1974) 40 Cal. App. 3d 623, 630-631, 115 Cal. Rptr. 317
(tissue committee).

(n23)Footnote 22. Mt. Diablo Hospital Dist. v. Superior Court (1986) 183 Cal. App. 3d 30, 34, 227 Cal. Rptr.
790 .

(n24)Footnote 23. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 220 Cal. Rptr.
236 .

(n25)Footnote 24. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 718-721, 220
Cal. Rptr. 236 ; see County of Los Angeles v. Superior Court (1990) 224 Cal. App. 3d 1446, 1453-1454, 274 Cal. Rptr.
712 (committee meetings may properly include senior nursing staff and principal hospital administrators responsible for
quality assurance).

(n26)Footnote 25. See Cal. Evid. Code § 1157.

(n27)Footnote 26. Arnett v. Dal Cielo (1996) 14 Cal. 4th 4, 21-24, 56 Cal. Rptr. 2d 706, 923 P.2d 1 .

(n28)Footnote 27. See Arnett v. Dal Cielo (1996) 14 Cal. 4th 4, 21, 56 Cal. Rptr. 2d 706, 923 P.2d 1 .

(n29)Footnote 28. Fox v. Kramer (2000) 22 Cal. 4th 531, 542, 93 Cal. Rptr. 2d 497, 994 P.2d 343 (concluding
that Legislature could not have intended ''such an absurd result''); see [ii], below.

(n30)Footnote 29. See Cal. Evid. Code § 1157.

(n31)Footnote 30. Cedars-Sinai Medical Center v. Superior Court (1993) 12 Cal. App. 4th 579, 585-589, 16 Cal.
Rptr. 2d 253 .

(n32)Footnote 31. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 726, 220 Cal.
Rptr. 236 .
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(n33)Footnote 32. Fox v. Kramer (2000) 22 Cal. 4th 531, 93 Cal. Rptr. 2d 497, 994 P.2d 343 .

(n34)Footnote 33. Fox v. Kramer (2000) 22 Cal. 4th 531, 540, 93 Cal. Rptr. 2d 497, 994 P.2d 343 .

(n35)Footnote 34. Fox v. Kramer (2000) 22 Cal. 4th 531, 540-541, 93 Cal. Rptr. 2d 497, 994 P.2d 343 .

(n36)Footnote 35. Alexander v. Superior Court (1993) 5 Cal. 4th 1218, 1223-1228, 23 Cal. Rptr. 2d 397, 859
P.2d 96 (disapproving Hinson v. Clairemont Community Hospital (1990) 218 Cal. App. 3d 1110, 1128, 267 Cal. Rptr.
503 ).

(n37)Footnote 36. Alexander v. Superior Court (1993) 5 Cal. 4th 1218, 1223-1224 n.4, 23 Cal. Rptr. 2d 397, 859
P.2d 96 .

(n38)Footnote 37. Hinson v. Clairemont Community Hospital (1990) 218 Cal. App. 3d 1110, 1127-1128, 267 Cal.
Rptr. 503 ; Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 724, 220 Cal. Rptr. 236 .

(n39)Footnote 38. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 724, 220 Cal.
Rptr. 236 .

(n40)Footnote 39. Willits v. Superior Court (1993) 20 Cal. App. 4th 90, 102-105, 24 Cal. Rptr. 2d 348 (Cal. Evid.
Code § 1157(a) is applicable to hospital employee's suit for damages).

(n41)Footnote 40. Saddleback Community Hospital v. Superior Court (1984) 158 Cal. App. 3d 206, 208-209, 204
Cal. Rptr. 598 ; Schulz v. Superior Court (1977) 66 Cal. App. 3d 440, 446-447, 136 Cal. Rptr. 67 ; Matchett v.
Superior Court (1974) 40 Cal. App. 3d 623, 628, 115 Cal. Rptr. 317 ; County of Kern v. Superior Court (1978) 82 Cal.
App. 3d 396, 402, 147 Cal. Rptr. 248 (trial court's order for discovery of hospital's records relating to residency,
training, progress, and evaluation of certain doctor as too broad).

(n42)Footnote 41. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 728, 220 Cal.
Rptr. 236 .

(n43)Footnote 42. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 727, 220 Cal.
Rptr. 236 .

(n44)Footnote 43. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 721-730, 220
Cal. Rptr. 236 .

(n45)Footnote 44. Brown v. Superior Court (1985) 168 Cal. App. 3d 489, 496, 501-502, 214 Cal. Rptr. 266 .

(n46)Footnote 45. Brown v. Superior Court (1985) 168 Cal. App. 3d 489, 496, 502-503, 214 Cal. Rptr. 266 .

(n47)Footnote 46. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 729, 220 Cal.
Rptr. 236 .

(n48)Footnote 47. See discussion in [e]-[h], below.

(n49)Footnote 48. Cal. Evid. Code § 1157(b).

(n50)Footnote 49. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 721 n.8, 220
Cal. Rptr. 236 .

(n51)Footnote 50. Santa Rosa Memorial Hospital v. Superior Court (1985) 174 Cal. App. 3d 711, 730, 220 Cal.
Rptr. 236 .
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(n52)Footnote 51. Cal. Evid. Code § 1157(c).

(n53)Footnote 52. Henry Mayo Newhall Memorial Hosp. v. Superior Court (1978) 81 Cal. App. 3d 626, 634, 146
Cal. Rptr. 542 .

(n54)Footnote 53. California Eye Institute v. Superior Court (1989) 215 Cal. App. 3d 1477, 1483-1484, 264 Cal.
Rptr. 83 .

(n55)Footnote 54. California Eye Institute v. Superior Court (1989) 215 Cal. App. 3d 1477, 1481, 264 Cal. Rptr.
83 (distinguishing Roseville Community Hospital v. Superior Court (1977) 70 Cal. App. 3d 809, 139 Cal. Rptr. 170 ,
which permitted discovery of hospital peer committee records in action for damages by partnership following its
dismissal as exclusive hospital pathologists, by observing that Roseville court did not have issue of nonapplicability of
staff privilege exception before it); see also St. Francis Memorial Hospital v. Superior Court (1988) 205 Cal. App. 3d
438, 441, 252 Cal. Rptr. 380 (staff privilege exception not applicable to psychiatrist challenging hospital's right to
suspend and study form of medical treatment on which her practice may depend).

(n56)Footnote 55. University of Southern California v. Superior Court (1996) 45 Cal. App. 4th 1283, 1289-1290,
53 Cal. Rptr. 2d 260 .

(n57)Footnote 56. University of Southern California v. Superior Court (1996) 45 Cal. App. 4th 1283, 1289-1290,
53 Cal. Rptr. 2d 260 (finding staff privilege exception does not apply to resident seeking reinstatement to postgraduate
training program).

(n58)Footnote 57. St. Francis Memorial Hospital v. Superior Court (1988) 205 Cal. App. 3d 438, 441, 252 Cal.
Rptr. 380 .

(n59)Footnote 58. Roseville Community Hospital v. Superior Court (1977) 70 Cal. App. 3d 809, 814, 815, 139
Cal. Rptr. 170 .

(n60)Footnote 59. See Henry Mayo Newhall Memorial Hosp. v. Superior Court (1978) 81 Cal. App. 3d 626, 634,
146 Cal. Rptr. 542 ; Schulz v. Superior Court (1977) 66 Cal. App. 3d 440, 446, 136 Cal. Rptr. 67 .

(n61)Footnote 60. Cal. Evid. Code § 1157(c).

(n62)Footnote 61. See Cal. Evid. Code § 1157(e); Scripps Memorial Hospital v. Superior Court (1995) 37 Cal.
App. 4th 1720, 1730, 44 Cal. Rptr. 2d 725 (prohibition against discovery of records of hospital staff committees does
not apply when sought to impeach psychiatrist called to testify in criminal trial and is limited on its face to records of
certain classes of caregivers); People v. Superior Court (Memorial Medical Center) (1991) 234 Cal. App. 3d 363, 381,
286 Cal. Rptr. 478 (people had access to records of hospital peer review committee concerning physician suspected of
criminal negligence).

(n63)Footnote 62. West Covina Hospital v. Superior Court (1986) 41 Cal. 3d 846, 851, 855, 226 Cal. Rptr. 132,
718 P.2d 119 .

(n64)Footnote 63. West Covina Hospital v. Superior Court (1986) 41 Cal. 3d 846, 226 Cal. Rptr. 132, 718 P.2d
119 .

(n65)Footnote 64. West Covina Hospital v. Superior Court (1986) 41 Cal. 3d 846, 851, 850-855, 226 Cal. Rptr.
132, 718 P.2d 119 .

(n66)Footnote 65. Henry Mayo Newhall Memorial Hosp. v. Superior Court (1978) 81 Cal. App. 3d 626, 636, 146
Cal. Rptr. 542 .
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(n67)Footnote 66. Henry Mayo Newhall Memorial Hosp. v. Superior Court (1978) 81 Cal. App. 3d 626, 634-635,
146 Cal. Rptr. 542 .

(n68)Footnote 67. Fox v. Kramer (2000) 22 Cal. 4th 531, 539, 93 Cal. Rptr. 2d 497, 994 P.2d 343 (Cal. Evid.
Code § 1157 establishes an immunity from discovery but not an evidentiary privilege in the sense that medical staff
records are excluded from evidence, quoting Matchett v. Superior Court (1974) 40 Cal. App. 3d 623, 629, n.3, 115
Cal. Rptr. 317 ); see Cal. Evid. Code § 900 et seq.

(n69)Footnote 68. See Cal. Evid. Code § 912.

(n70)Footnote 69. University of Southern California v. Superior Court (1996) 45 Cal. App. 4th 1283, 1292, 53
Cal. Rptr. 2d 260 .

(n71)Footnote 70. University of Southern California v. Superior Court (1996) 45 Cal. App. 4th 1283, 1292, 53
Cal. Rptr. 2d 260 .

(n72)Footnote 71. Fox v. Kramer (2000) 22 Cal. 4th 531, 540, 93 Cal. Rptr. 2d 497, 994 P.2d 343 (hospital did
waive its privilege under Evid. Code § 1157(a) by virtue of its mandatory cooperation with state administrative inquiry).

(n73)Footnote 72. Brown v. Superior Court (1985) 168 Cal. App. 3d 489, 500-501, 214 Cal. Rptr. 266 ;
Matchett v. Superior Court (1974) 40 Cal. App. 3d 623, 627, 115 Cal. Rptr. 317 .

(n74)Footnote 73. See discussion in [2], above.

(n75)Footnote 74. Cal. Evid. Code § 1157.5.

(n76)Footnote 75. Cal. Evid. Code § 1157.5.

(n77)Footnote 76. Cal. Evid. Code § 1157.5.

(n78)Footnote 77. See discussion in [2], above.

(n79)Footnote 78. Cal. Evid. Code § 1157.7.

(n80)Footnote 79. County of San Diego v. Superior Court (1986) 176 Cal. App. 3d 1009, 1021-1022, 222 Cal.
Rptr. 484 .

(n81)Footnote 80. See generally Cal. Health & Safety Code § 1340 et seq.

(n82)Footnote 81. See Cal. Health & Safety Code § 1370.

(n83)Footnote 82. Cal. Health & Safety Code § 1370.

(n84)Footnote 83. Cal. Health & Safety Code § 1370.

(n85)Footnote 84. Cal. Health & Safety Code § 1370.
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§ 31.02 County Mental Health Committees

[1] Disclosure to County Mental Health Committees Concerning Reduction of Morbidity or Mortality

Under Cal. Evid. Code § 1156.1, a committee established in compliance with Cal. Welf. & Inst. Code § 4070 (relating
to county mental health quality assurance committees) may engage in research and medical or psychiatric study for the
purpose of reducing morbidity or mortality, and may make findings and recommendations to the county and state
relating to such purpose.n1 The written records of interviews, reports, statements, or memoranda of such committees
relating to such medical or psychiatric studies are generally subject to discovery, but may not be admitted as evidence in
any action or before any administrative body, agency, or person.n2 This provision is essentially the same as that
contained in Cal. Evid. Code § 1156, relating to in-hospital medical or medical-dental staff committee studies made for
the purpose of reducing morbidity or mortality, which is discussed in § 31.01[1].

The disclosure, with or without the consent of the patient, of information concerning him or her to a committee falling
within the purview of Cal. Evid. Code § 1156.1 does not make unprivileged any information that would otherwise be
privileged under the physician-patient and psychotherapist-patient privileges.n3 However, information that is subject to
discovery under Cal. Evid. Code § 1156.1(a) is discoverable notwithstanding these privileges except that the identity of
any patient may not be discovered unless the patient consents to such disclosure.n4

Cal. Evid. Code § 1156.1 does not, however, affect the admissibility in evidence of the original medical or psychiatric
records of any patient,n5 nor does it exclude evidence that is relevant evidence in a criminal action.n6

[2] Nondiscoverability of Proceedings and Records of County Mental Health Committees Concerning
Quality of Mental Health Care

Cal. Evid. Code § 1157.6 provides for the nondiscoverability of proceedings and records of county mental health
quality assurance committees. Under that section, neither the proceedings nor the records of a committee established in
compliance with Cal. Welf. & Inst. Code § 4070 having the responsibility of evaluation and improvement of the quality
of mental health care rendered in county operated and contracted mental health facilities shall be subject to discovery.n7
Persons in attendance at a meeting of any such committee may not be required to testify about what transpired at the
meeting.n8

The prohibition of Cal. Evid. Code § 1157.6 relating to discovery of testimony does not apply, however, to the
statements made by any person in attendance at such a meeting who is a party to an action or proceeding the subject
matter of which was reviewed at such meeting, or to any person requesting facility staff privileges.n9
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewHealthcare LawTreatmentPatient
ConsentGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1156.1(a); (Cal. Evid. Code § 1156.1(a) also makes reference to committees
established pursuant to former Cal. Welf. & Inst. Code § 5624, which was repealed June 30, 1991).

(n2)Footnote 2. Cal. Evid. Code § 1156.1(a).

(n3)Footnote 3. Cal. Evid. Code § 1156.1(a); see Cal. Evid. Code §§ 994, 1014.

(n4)Footnote 4. Cal. Evid. Code § 1156.1(b).

(n5)Footnote 5. Cal. Evid. Code § 1156.1(c).

(n6)Footnote 6. Cal. Evid. Code § 1156.1(d).

(n7)Footnote 7. Cal. Evid. Code § 1157.6 (Cal. Evid. Code § 1157.6 also makes reference to committees
established pursuant to former Cal. Welf. & Inst. Code § 5624, which was repealed June 30, 1991). See County of Los
Angeles v. Superior Court (2006) 139 Cal. App. 4th 8, 14-15, 42 Cal. Rptr. 3d 390 (documents pertaining to review of
medical and mental health care complaints by quality assurance committee for county's jail mental health services
agency were exempt from disclosure because they met criteria of Evid. Code §§ 1157, 1157.6, for documents generated
by peer review bodies and correctional treatment quality assurance committees).

(n8)Footnote 8. Cal. Evid. Code § 1157.6.

(n9)Footnote 9. Cal. Evid. Code § 1157.6. For discussion of similarly worded ''staff privilege'' exception under
Cal. Evid. Code § 1157(c), see § 31.01[2][e].
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§ 31.03 Other Health Care Quality Control Programs

Cal. Bus. & Prof. Code § 4425 et seq. set forth the Pharmacists Recovery Program. That diversion program is a
voluntary alternative to traditional disciplinary actions. It is designed to identify and rehabilitate pharmacists whose
competency may be impaired due to alcohol abuse, drug use, or mental illness, so that they may be treated and returned
to their practices in a manner that will not endanger the public health and safety.n1 All records of the State Board of
Pharmacy and records of the employee assistance program pertaining to the treatment of a pharmacist in the program
must be kept confidential and are not subject to discovery or subpoena.n2

FOOTNOTES:
(n1)Footnote 1. Cal. Bus. & Prof. Code § 4360.

(n2)Footnote 2. Cal. Bus. & Prof. Code § 4372. See also Cal. Bus. & Prof. Code § 156.1(b) (records pertaining to
treatment of persons who are impaired by alcohol or dangerous drugs and who are subject to licensing governed by
Department of Consumer Affairs are not subject to discovery).
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§ 32.syn Synopsis to Chapter 32: Miscellaneous Privileges

§ 32.01 Sexual Assault Counselor-Victim Privilege

[1] In General

[2] Basic Rule

[3] ''Sexual Assault'' Defined

[4] ''Victim'' Defined

[5] ''Sexual Assault Counselor'' Defined

[6] ''Confidential Communication'' Defined

[7] Privilege Inapplicable in Certain Criminal and Child Abuse Proceedings

[8] Procedure for Ruling on Claim of Privilege

§ 32.02 Domestic Violence Counselor-Victim Privilege

[1] In General

[2] Basic Rule

[3] ''Domestic Violence Counselor'' Defined

[4] ''Confidential Communication'' Defined

[5] ''Domestic Violence'' Defined

[6] When Disclosure May Be Compelled

[7] Procedure for Ruling on Claim of Privilege
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§ 32.02A Human Trafficking Caseworker-Victim Privilege

[1] In General

[2] Basic Rule

[3] ''Human Trafficking'' Defined

[4] ''Victim'' Defined

[5] ''Human Trafficking Caseworker'' Defined

[6] ''Confidential Communication'' Defined

[7] When Disclosure May Be Compelled

[8] Procedure for Ruling on Claim of Privilege

§ 32.03 Clergy Penitent Privileges

[1] In General

[a] Types and Nature of Available Privileges

[b] ''Member of the Clergy'' Defined

[c] ''Penitent'' Defined

[d] ''Penitential Communications'' Defined

[2] Penitent's Privilege

[3] Privilege of Clergy Member

[4] Waiver

[5] Limited Exception to Privilege Based on Child Abuse

§ 32.04 Privilege to Protect Secrecy of Electoral Vote

§ 32.05 Privilege to Protect Trade Secret

[1] Evidentiary Privilege

[a] Privilege Applies When No Injustice Results

[b] Burden of Proof

[c] Disclosure to Court
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[d] Limiting Disclosure After Waiver of Privilege

[2] Actions Under Uniform Trade Secrets Act

[a] Preservation of Secrecy

[b] Trade Secret Defined

§ 32.06 Privilege of Federally Authorized Tax Practitioners

[1] Statutory Privilege

[2] Accountant and Other Tax Practitioners May Be Found Within Attorney-Client Privilege as Lawyer's
Representatives
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Scope

SCOPE

This chapter discusses miscellaneous privileges protecting various types of confidential information. Included are
discussions of privileges regarding electoral vote, trade secrets, and the clergyman-penitent relationship. In addition,
this chapter discusses the sexual assault counselor-victim privilege and the domestic violence counselor-victim
privilege. Also discussed is the confidentiality privilege, similar to the attorney-client privilege, that is extended by
statute to federally authorized tax practitioners.

For a discussion of general issues relating to privileges such as waiver and burden of proof, see Chapter 21. For a
discussion of the psychotherapist-patient privilege, see Chapter 25. For a discussion of the attorney-client privilege, see
Chapter 27.

Although the literal terms of the any of the above-mentioned privileges under the Evidence Code may not be applicable,
the constitutional right of privacy may still apply to limit the scope of discovery. For discussion of the right to privacy
under Cal. Const. art. I, § 1, see Chapter 30.
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§ 32.01 Sexual Assault Counselor-Victim Privilege

[1] In General

Evidence Code Section 1035 et seq. establish a sexual assault counselor-victim privilege. It should be noted that in
some instances, the sexual assault counselor-victim privilege may overlap with the psychotherapist-patient privilege set
forth in Cal. Evid. Code § 1010 et seq. For a discussion of the latter privilege, see Chapter 25.

The sexual assault counselor-victim privilege may be waived in the same manner as other privileges.n1

It should be noted that in addition to the privilege discussed in this section, the Discovery Act limits discovery of a
plaintiff's sexual conduct with persons other than the alleged perpetrator in civil actions alleging conduct involving
sexual assault, battery, or harassment.n2 Furthermore, the sexual assault counselor-victim privilege is in addition to, and
distinct from, the domestic violence counselor-victim privilege,n3 although these privileges may overlap in some
instances.n4

Counsel may also wish to note that the standard form for recordation of medical data disclosed by examination of a
victim of sexual assault is subject to the same principles of confidentiality applicable to any other medical record.n5

[2] Basic Rule

A victim of a sexual assault, whether or not a party, has a privilege to refuse to disclose, and to prevent another from
disclosing, a confidential communication between the victim and a sexual assault counselor if the privilege is claimed
by any of the following:n6

1. The holder of the privilege;

2. A person who is authorized to claim the privilege by the holder of the privilege; or

3. The person who was the sexual assault counselor at the time of the confidential communication, but
that person may not claim the privilege if there is no holder of the privilege in existence or if he or she is
otherwise instructed by a person authorized to permit disclosure.

In this context, the term ''holder of the privilege'' means any of the following:n7
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1. The victim when such person has no guardian or conservator;

2. A guardian or conservator of the victim when the victim has a guardian or conservator; or

3. The personal representative of the victim if the victim is dead.

A sexual assault counselor who received or made a communication subject to the privilege is required to claim the
privilege if he or she is present when the communication is sought to be disclosed and is authorized to claim the
privilege under Cal. Evid. Code § 1035.8(c).n8

[3] ''Sexual Assault'' Defined

The words ''sexual assault'' as used in Cal. Evid. Code §§ 1035-1036.2 include all of the following:n9

1. Rape, as defined in Cal. Penal Code § 261;

2. Unlawful sexual intercourse, as defined in Cal. Penal Code § 261.5;

3. Rape in concert with force and violence, as defined in Cal. Penal Code § 264.1;

4. Rape of a spouse, as defined in Cal. Penal Code § 262.

5. Sodomy, as defined in Cal. Penal Code § 286, excepting subdivision (e) of that Section relating to
sodomy in prisons and detention centers;

6. A violation of Cal. Penal Code § 288 (lewd act on child under 14);

7. Oral copulation, as defined in Cal. Penal Code § 288a, excepting a violation of subdivision (e) of that
section relating to oral copulation in prisons and detention centers;

8. Sexual penetration as defined in Cal. Penal Code § 289;

9. Annoying or molesting a child under 18, as defined in Cal. Penal Code § 647a; and

10. Any attempt to commit any of the above acts.

[4] ''Victim'' Defined

The word ''victim'' as used in Cal. Evid. Code §§ 1035-1036.2 means a person who consults a sexual assault victim
counselor for the purpose of securing advice or assistance concerning a mental, physical, or emotional condition caused
by a sexual assault.n10

[5] ''Sexual Assault Counselor'' Defined

The term ''sexual assault counselor,'' as used in Cal. Evid. Code §§ 1035-1036.2, means any of the following:n11

(a) A person who is engaged in any office, hospital, institution, or center commonly known as a rape crisis center,
whose primary purpose is the rendering of advice or assistance to victims of sexual assault, and who has received a
certificate evidencing completion of a training program in the counseling of sexual assault victims issued by a
counseling center that meets the criteria for the award of a grant established pursuant to Cal. Penal Code § 13837 and
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who meets one of the following requirements:n12

1. Is a psychotherapist as defined in Cal. Evid. Code § 1010,n13 or has a master's degree in counseling or
a related field, or has one year of counseling experience, at least six months of which have been in rape
crisis counseling.

2. Has 40 hours of training as described below and is supervised by an individual who qualifies as a
counselor under (1), above. The training, supervised by a person qualified under (1), above, must
include, but not be limited to, the following areas: law, medicine, societal attitudes, crisis intervention
and counseling techniques, role playing, referral services, and sexuality.

(b) A person who is employed by any organization providing the programs specified in Cal. Penal Code § 13835.2,n14
whether financially compensated or not, for the purpose of counseling and assisting sexual assault victims, and who
meets one of the following requirements:n15

1. Is a psychotherapist as defined in Cal. Evid. Code § 1010; has a master's degree in counseling or a
related field; or has one year of counseling experience, at least six months of which is in rape assault
counseling.

2. Has the minimum training for sexual assault counseling required by guidelines established by the
employing agency pursuant to Cal. Penal Code § 13835.10(c), and is supervised by an individual who
qualifies as a counselor under (1), above. The training, supervised by a person qualified under (1), above,
must include, but not be limited to, the following areas: law, victimology, counseling techniques, client
and system advocacy, and referral services.

[6] ''Confidential Communication'' Defined

A ''confidential communication between the sexual assault counselor and the victim,'' as used in Cal. Evid. Code §§
1035-1036.2, means information transmitted between the victim and the sexual assault counselor in the course of their
relationship and in confidence by a means which, so far as the victim is aware, discloses the information to no third
persons other than those who are present to further the interests of the victim in the consultation or those to whom
disclosures are reasonably necessary for the transmission of the information or an accomplishment of the purposes for
which the sexual assault counselor is consulted.n16 The term includes all information regarding the facts and
circumstances involving the alleged sexual assault and also includes all information regarding the victim's prior or
subsequent sexual conduct, and opinions regarding the victim's sexual conduct or reputation in sexual matters.n17

[7] Privilege Inapplicable in Certain Criminal and Child Abuse Proceedings

The court may compel disclosure of information received by the sexual assault counselor that constitutes relevant
evidence of the facts and circumstances involving an alleged sexual assault about which the victim is complaining and
that is the subject of a criminal proceeding if the court determines that the probative value outweighs the effect on the
victim, the treatment relationship, and the treatment services if disclosure is compelled.n18 The court may also compel
disclosure in proceedings related to child abuse if the court determines the probative value outweighs the effect on the
victim, the treatment relationship, and the treatment services if disclosure is compelled.n19

[8] Procedure for Ruling on Claim of Privilege

When a court is ruling on a claim of privilege based on the sexual assault counselor-victim privilege, the court may
require the person from whom disclosure is sought or the person authorized to claim the privilege, or both, to disclose
the information in chambers out of the presence and hearing of all persons except the person authorized to claim the
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privilege and such other persons as the person authorized to claim the privilege is willing to have present.n20 If the
judge determines that the information is privileged and must not be disclosed, neither he or she nor any other person
may ever disclose, without the consent of a person authorized to permit disclosure, what was disclosed in the course of
the proceedings in chambers.n21

If the court determines that certain information shall be disclosed, the court will so order and inform the defendant.n22
If the court finds that there is a reasonable likelihood that particular information is subject to disclosure pursuant to the
balancing test provided in Cal. Evid. Code § 1035.4,n23 the following procedure shall be followed:n24

1. The court shall inform the defendant of the nature of the information that may be subject to disclosure.

2. The court shall order a hearing out of the presence of the jury, if any, and at the hearing allow the
questioning of the sexual assault counselor regarding the information that the court has determined may
be subject to disclosure.

3. At the conclusion of the hearing, the court shall rule which items of information, if any, shall be
disclosed. The court may make an order stating what evidence may be introduced by the defendant and
the nature of questions to be permitted. The defendant may then offer evidence pursuant to order of the
court. Admission of evidence concerning the sexual conduct of the complaining witness is subject to Cal.
Evid. Code §§ 352 (exclusion of time-consuming, prejudicial, confusing, and misleading evidence), 782
(determination of relevance of sexual conduct evidence to attack credibility of complaining witness), and
1103 (evidence of opinion, reputation, and specific instance of sexual conduct regarding character of
victim of crime).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewEvidenceRelevanceSex OffensesRape
Shield LawsHealthcare LawBusiness Administration & OrganizationPatient ConfidentialityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Cal. Evid. Code § 912, discussed in Chapter 21.

(n2)Footnote 2. See Cal. Civ. Proc. Code § 2017.220, discussed in Chapter 20.

(n3)Footnote 3. See Cal. Evid. Code § 1037 et seq.

(n4)Footnote 4. See § 32.02 for a discussion of the domestic violence counselor-victim privilege.

(n5)Footnote 5. See Cal. Penal Code § 13823.5(c).

(n6)Footnote 6. Cal. Evid. Code § 1035.8.

(n7)Footnote 7. Cal. Evid. Code § 1035.6.

(n8)Footnote 8. Cal. Evid. Code § 1036.

(n9)Footnote 9. Cal. Evid. Code § 1036.2.

(n10)Footnote 10. Cal. Evid. Code § 1035.
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(n11)Footnote 11. Cal. Evid. Code § 1035.2.

(n12)Footnote 12. Cal. Evid. Code § 1035.2(a).

(n13)Footnote 13. See discussion in Chapter 25.

(n14)Footnote 14. Local assistance centers funded by the Victim-Witness Assistance Fund.

(n15)Footnote 15. Cal. Evid. Code § 1035.2(b).

(n16)Footnote 16. Cal. Evid. Code § 1035.4.

(n17)Footnote 17. Cal. Evid. Code § 1035.4.

(n18)Footnote 18. Cal. Evid. Code § 1035.4.

(n19)Footnote 19. Cal. Evid. Code § 1035.4.

(n20)Footnote 20. Cal. Evid. Code § 1035.4.

(n21)Footnote 21. Cal. Evid. Code § 1035.4.

(n22)Footnote 22. Cal. Evid. Code § 1035.4.

(n23)Footnote 23. See discussion in [7], above.

(n24)Footnote 24. Cal. Evid. Code § 1035.4.
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§ 32.02 Domestic Violence Counselor-Victim Privilege

[1] In General

Domestic violence victims who seek counseling from mental health professionals and others may prevent the disclosure
of certain confidential information received by the counselor as the result of a special evidentiary privilege set forth in
Cal. Evid. Code § 1037 et seq. A victim of domestic violence is a person who suffers domestic violence as defined in
Cal. Evid. Code § 1037.7.n1

The domestic violence counselor-victim privilege may be waived in the same manner as other privileges.n2

This ''domestic violence counselor-victim privilege'' is in addition to, and distinct from, the sexual assault
victim-counselor privilege,n3 although these privileges may overlap in some instances.n4

[2] Basic Rule

A victim of domestic violence,n5 whether or not a party to the action, has a privilege to refuse to disclose, and to
prevent another from disclosing, a confidential communicationn6 between the victim and a domestic violence
counselorn7 in any proceeding specified in Evidence Code Section 901n7.1 if the privilege is claimed by any of the
following persons:n8

The holder of the privilege;

A person who is authorized to claim the privilege by the holder of the privilege; or

The person who was the domestic violence counselor at the time of the confidential communication;
but that person may not claim the privilege if there is no holder of the privilege in existence, or if he or
she is otherwise instructed by a person authorized to permit disclosure.

The ''holder of the privilege'' as used in this context is the domestic violence victim if he or she has no guardian or
conservator.n9 If the victim has a guardian or conservator, the guardian or conservator is the holder, unless the guardian
or conservator is accused of perpetuating domestic violence against the victim.n10 ''Victim'' means any person who
suffers domestic violence, as that term is defined in Cal. Evid. Code § 1037.7.n11

The domestic violence counselor who received or made a communication subject to the privilege is required to claim
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the privilege whenever he or she is present when the communication is sought to be disclosed and he or she is
authorized to claim it under Cal. Evid. Code § 1037.5(c).n12

[3] ''Domestic Violence Counselor'' Defined

The term ''domestic violence counselor'' as used in Evidence Code Section 1037 et seq. means a person who is employed
by a domestic violence victim service organization,n13 whether financially compensated or not, for the purpose of
rendering advice or assistance to victims of domestic violence, and who has at least one year of experience counseling
domestic violence victims for the domestic violence victim service organization. The training must include, but need not
be limited to, the following areas: history of domestic violence, civil and criminal law as it relates to domestic violence,
the domestic violence victim-counselor privilege and other laws that protect the confidentiality of victim records and
information, societal attitudes towards domestic violence, peer counseling techniques, housing, public assistance and
other financial resources available to meet the financial needs of domestic violence victims, and referral services
available to domestic violence victims.n14

A domestic violence counselor who has been employed by the domestic violence victim service organization for less
than six months must be supervised by a domestic violence counselor who has at least one year of experience
counseling domestic violence victims for the domestic violence victim service organization.n15n16-17

[4] ''Confidential Communication'' Defined

A ''confidential communication'' between a domestic violence counselor and the victim,'' means any information,
including but not limited to written or oral communication, transmitted between the victim and the domestic violence
counselor in the course of their relationship and in confidence by a means which, so far as the victim is aware, discloses
the information to no third persons other than those who are present to further the interests of the victim in the
consultation or those to whom disclosures are reasonably necessary for the transmission of the information or an
accomplishment of the purposes for which the domestic violence counselor is consulted.n18 The term includes all
information regarding the facts and circumstances involving all instances of domestic violence and also includes all
information about the children of the victim or the abuser and the relationship of the victim and the abuser.n19

[5] ''Domestic Violence'' Defined

''Domestic violence'' means ''domestic violence'' as defined in Cal. Fam. Code § 6211.n20

[6] When Disclosure May Be Compelled

The court may compel disclosure of information received by a domestic violence counselor under certain conditions.
Disclosure may be compelled if the information constitutes relevant evidence of the facts and circumstances involving a
crime allegedly perpetrated against the victim or another household member and that is the subject of a criminal
proceeding, if the court determines that the probative value of the information outweighs the effect of disclosure on the
victim, the counseling relationship, and the counseling services.n21 The court may also compel disclosure if the victim
is either dead or not the complaining witness in a criminal action against the perpetrator.n22 In addition, the court may
compel disclosure in proceedings related to child abuse if the court determines that the probative value of the evidence
outweighs the effect of the disclosure on the victim, the counseling relationship, and the counseling services.n23
Furthermore, nothing in Cal. Evid. Code §§ 1037-1037.7 is to be construed to limit any obligation to report instances of
child abuse as required by Cal. Penal Code § 11166.n24

[7] Procedure for Ruling on Claim of Privilege

When a court rules on a claim of privilege under Evidence Code Section 1037 et seq., it may require the person from
whom disclosure is sought, the person authorized to claim the privilege, or both, to disclose the information in
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chambers.n25 If the disclosure is made in chambers, it is to be made out of the presence and hearing of all persons
except the person authorized to claim the privilege and such other persons as he or she consents to have present.n26 If
the judge determines that the information is privileged and must not be disclosed, neither he or she nor any other person
may disclose, without the consent of a person authorized to permit disclosure, any information disclosed in the course of
the proceedings in chambers.n27

However, if the court determines that information must be disclosed, the court must so order and inform the defendant
in the criminal action. If the court finds there is a reasonable likelihood that any information is subject to disclosure
pursuant to the ''balancing test'' provided in Evidence Code Section 1037.2,n28 the procedure specified in Evidence
Code Section 1035.4(1)-(3) (relating to the sexual assault victim-counselor privilege) must be followed.n29 For
discussion of that procedure, see Section 32.01[8].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewCriminal Law & ProcedureCriminal OffensesCrimes
Against PersonsDomestic OffensesGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral OverviewFamily LawFamily Protection &
WelfareChildrenAbuse, Endangerment & Neglect

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1037; see [5], below, for a discussion of what constitutes domestic violence.

(n2)Footnote 2. See Cal. Evid. Code § 912, discussed in Ch. 21.

(n3)Footnote 3. See Cal. Evid. Code §§ 1035-1036.2.

(n4)Footnote 4. See § 32.01 for a discussion of the sexual assault counselor-victim privilege.

(n5)Footnote 5. See Cal. Evid. Code § 1037.7 (defining domestic violence), discussed in [5], below.

(n6)Footnote 6. Cal. Evid. Code § 1037.2(a) (defining confidential communication), discussed in [4], below.

(n7)Footnote 7. See Cal. Evid. Code § 1037.1(a) (defining domestic violence counselor), discussed in [3], below.

(n8)Footnote 7.1. Under Evid. Code 901, ''proceeding'' means ''any action, hearing, investigation, inquest, or
inquiry (whether conducted by a court, administrative agency, hearing officer, arbitrator, legislative body, or any other
person authorized by law) in which, pursuant to law, testimony can be compelled to be given.''

(n9)Footnote 8. Cal. Evid. Code § 1037.5.

(n10)Footnote 9. Evid. Code § 1037.4(a).

(n11)Footnote 10. Evid. Code § 1037.4(b).

(n12)Footnote 11. Evid. Code § 1037. For definition of ''domestic violence,'' see [5], below.

(n13)Footnote 12. Evid. Code § 1037.6.

(n14)Footnote 13. See Code Civ. Proc. § 1037.1(b), defining ''domestic violence victim service organization'' as a
nongovernmental organization or entity that provides shelter, programs, or services to victims of domestic violence and
their children, including, but not limited to, either of the following: (1) domestic violence shelter-based programs, as
described in Welf. & Inst. Code § 18294; (2) other programs with the primary mission to provide services to victims of
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domestic violence whether or not that program exists in an agency that provides additional services.

(n15)Footnote 14. Evid. Code § 1037.1(a)(1), (2).

(n16)Footnote 15. Evid. Code § 1037.1(a)(3).

(n17)Footnote 16-17. [Reserved]

(n18)Footnote 18. Evid. Code § 1037.2(a).

(n19)Footnote 19. Evid. Code § 1037.2(a).

(n20)Footnote 20. Evid. Code § 1037.7; see also Fam. Code § 6203 (defining ''abuse'').

(n21)Footnote 21. Evid. Code § 1037.2(b).

(n22)Footnote 22. Evid. Code § 1037.2(b).

(n23)Footnote 23. Evid. Code § 1037.2(b).

(n24)Footnote 24. Evid. Code § 1037.3.

(n25)Footnote 25. Evid. Code § 1037.2(c).

(n26)Footnote 26. Evid. Code § 1037.2(c).

(n27)Footnote 27. Evid. Code § 1037.2(c).

(n28)Footnote 28. See discussion in [6], above.

(n29)Footnote 29. Evid. Code § 1037.2(d).
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§ 32.02A Human Trafficking Caseworker-Victim Privilege

[1] In General

Evidence Code Section 1038 et seq. establishes a human trafficking victim-caseworker privilege. A trafficking victim,
whether or not a party to the action, has a qualified privilege to refuse to disclose, or to prevent another from disclosing,
a confidential communication between the victim and the caseworker.n30

[2] Basic Rule

A trafficking victim,n31 whether or not a party to the action, has a privilege to refuse to disclose, and to prevent another
from disclosing, a confidential communicationn32 between the victim and a human trafficking caseworker,n33 if the
privilege is claimed by any of the following persons:n34

1. The holder of the privilege.

2. A person who is authorized to claim the privilege by the holder of the privilege.

3. The person who was the human trafficking caseworker at the time of the confidential communication.
However, that person may not claim the privilege if there is no holder of the privilege in existence, or if
he or she is otherwise instructed by a person authorized to permit disclosure.

A human trafficking caseworker who received or made a communication subject to the human trafficking
victim-caseworker privilege must claim the privilege whenever he or she is present when the communication is sought
to be disclosed and he or she is authorized to claim the privilege under Evidence Code § 1038.n35

In this context, ''holder of the privilege'' means the victim when he or she has no guardian or conservator, or the victim's
guardian or conservator when the victim has a guardian or conservator.n36

[3] ''Human Trafficking'' Defined

Human trafficking ''deprives or violates the personal liberty of another with the intent to effect or maintain a felony
violation of [Penal Code] Sections 266, 266h, 266i, 267, 311.4, or 518, or to obtain forced labor or services.''n37

[4] ''Victim'' Defined
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''Victim,'' as used in Evidence Code Section 1038 et seq., means any person who is a ''trafficking victim'' as defined in
Penal Code Section 236.1.n38

[5] ''Human Trafficking Caseworker'' Defined

The term ''human trafficking caseworker,'' as used in Evidence Code Section 1038 et seq., means any of the
following:n39

(a) A person who is employed by any organization providing the programs specified Welfare and
Institutions Code Section 18294,n40 whether financially compensated or not, for the purpose of
rendering advice or assistance to victims of human trafficking, who has received specialized training in
the counseling of human trafficking victims, and who meets one of the following requirements:n41

1. Has a master's degree in counseling or a related field; or has one year of counseling
experience, at least six months of which is in the counseling of human trafficking victims.

2. Has at least 40 hours of training and is supervised by an individual who qualifies as a
counselor under (1), above, or is a psychotherapist.n42 The training, supervised by a
person qualified under (1), above, must include, but is not be limited to, the following
areas: history of human trafficking, civil and criminal law as it relates to human
trafficking, societal attitudes towards human trafficking, peer counseling techniques,
housing, public assistance and other financial resources available to meet the financial
needs of human trafficking victims, and referral services available to human trafficking
victims. A portion of this training must include an explanation of privileged
communication.

(b) A person who is employed by any organization providing the programs specified in Penal Code
Section 13835.2,n43 whether financially compensated or not, for the purpose of counseling and assisting
human trafficking victims, and who meets one of the following requirements:n44

1. Is a psychotherapist,n45 has a master's degree in counseling or a related field, or has
one year of counseling experience, at least six months of which is in rape assault
counseling.

2. Has the minimum training for human trafficking counseling required by guidelines
established by the employing agency pursuant to Penal Code Section 13835.10(c), and is
supervised by an individual who qualifies as a counselor under (1), above. The training,
supervised by a person qualified under (1), above, must include, but is not be limited to,
law, victimology, counseling techniques, client and system advocacy, and referral
services. A portion of this training must include an explanation of privileged
communication.

[6] ''Confidential Communication'' Defined

''Confidential communication,'' as used in Evidence Code Section 1038 et seq., means information transmitted between
the victim and the caseworker in the course of their relationship and in confidence by a means which, so far as the
victim is aware, discloses the information to no third persons other than those who are present to further the interests of
the victim in the consultation or those to whom disclosures are reasonably necessary for the transmission of the
information or an accomplishment of the purposes for which the human trafficking counselor is consulted.n46 The term
includes all information regarding the facts and circumstances involving all incidences of human trafficking.n47
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[7] When Disclosure May Be Compelled

The court may compel disclosure of information received by a human trafficking caseworker under certain
circumstances. Disclosure may be compelled if the information constitutes relevant evidence of the facts and
circumstances involving a crime allegedly perpetrated against the victim and that is the subject of a criminal proceeding,
if the court determines that the probative value of the information outweighs the effect of disclosure of the information
on the victim, the counseling relationship, and the counseling services.n48 The court also may compel disclosure if the
victim is either dead, or not the complaining witness in a criminal action against the perpetrator.n49

A human trafficking caseworker must inform a trafficking victim of any applicable limitations on confidentiality of
communications between the victim and the caseworker.n50 This information may be given orally.n51

[8] Procedure for Ruling on Claim of Privilege

When a court rules on a claim of privilege under Evidence Code Section 1038 et seq., it may require the person from
whom disclosure is sought or the person authorized to claim the privilege, or both, to disclose the information in
chambers.n52 If disclosure is made in chambers, it must be made out of the presence and hearing of all persons except
the person authorized to claim the privilege and other persons that the person authorized to claim the privilege consents
to have present.n53

If the judge determines that the information is privileged and may not be disclosed, neither he nor she nor any other
person may disclose, without the consent of a person authorized to permit disclosure, any information disclosed in the
course of the proceedings in chambers.n54 However, if the court determines that information must be disclosed, the
court must order disclosure and inform the defendant in the criminal action.n55 If the court finds there is a reasonable
likelihood that any information is subject to disclosure pursuant to the balancing test outlined in Evidence Code Section
1038.1,n56 the procedure specified in Evidence Code Section 1035.4(1)-(3) (relating to the sexual assault
victim-counselor privilege) must be followed.n57 For discussion of that procedure, see Section 32.01[8].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesDoctor-Patient PrivilegeGeneral
OverviewEvidencePrivilegesPsychotherapist-Patient PrivilegeGeneral Overview

FOOTNOTES:
(n1)Footnote 30. Evid. Code § 1038(a); see Evid. Code § 1038.1 (compelled disclosure), discussed in § 32.02A[8].

(n2)Footnote 31. See Evid. Code § 1038.2(a) (definition); § 32.02A[4].

(n3)Footnote 32. See Evid. Code § 1038.2(c) (definition); § 32.02A[6].

(n4)Footnote 33. See Evid. Code § 1038.2(b) (definition); § 32.02A[5].

(n5)Footnote 34. Evid. Code § 1038(a).

(n6)Footnote 35. Evid. Code § 1038(a).

(n7)Footnote 36. Evid. Code § 1038.2(d).

(n8)Footnote 37. Penal Code § 236.1(a); see Penal Code § 236.1(f) (definition of ''human trafficking'' is equivalent
to the federal definition of a severe form of trafficking found in 22 U.S.C. § 7102(8)); see also Evid. Code 1038.2(a)
(''victim'' defined); 32.02A[4].
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(n9)Footnote 38. Evid. Code § 1038.2(a); see § Penal Code 236.1(a) (human trafficking ''deprives or violates the
personal liberty of another with the intent to effect or maintain a felony violation of Sections 266, 266h, 266i, 267,
311.4, or 518, or to obtain forced labor or services'').

(n10)Footnote 39. Evid. Code § 1038.2(b).

(n11)Footnote 40. Domestic Violence Shelter-Based Programs.

(n12)Footnote 41. Evid. Code § 1038.2(b)(1).

(n13)Footnote 42. See Evid. Code § 1010 (definition).

(n14)Footnote 43. Local assistance centers funded by the Witness-Victim Assistance Fund.

(n15)Footnote 44. Evid. Code § 1038.2(b)(2).

(n16)Footnote 45. See Evid. Code § 1010 (definition).

(n17)Footnote 46. Evid. Code § 1038.2(c).

(n18)Footnote 47. Evid. Code § 1038.2(c).

(n19)Footnote 48. Evid. Code § 1038.1(a).

(n20)Footnote 49. Evid. Code § 1038.1(a).

(n21)Footnote 50. Evid. Code § 1038(b).

(n22)Footnote 51. Evid. Code § 1038(b).

(n23)Footnote 52. Evid. Code § 1038.1(b).

(n24)Footnote 53. Evid. Code § 1038.1(b).

(n25)Footnote 54. Evid. Code § 1038.1(c).

(n26)Footnote 55. Evid. Code § 1038.1(c).

(n27)Footnote 56. See § 32.02A[7].

(n28)Footnote 57. Evid. Code § 1038.1(c).
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§ 32.03 Clergy Penitent Privileges

[1] In General

[a] Types and Nature of Available Privileges

Cal. Evid. Code §§ 1030-1034 provide for both a penitent's privilegen1 and a clergy member's privilege.n2 In either
case, the privilege relates only to ''penitential communications.''n3 Each privilege may be waived.n4

The idea of a clergy-penitent privilege is rooted in the imperative need for confidence and trust between the relator and
the recipient.n5 It recognizes the human need to disclose to a spiritual advisor, in total and absolute confidence, what
are believed to be flawed acts or thoughts and to receive consolation and guidance in return.n6

[b] ''Member of the Clergy'' Defined

''Member of the clergy,'' as used in this context, means a priest, minister, religious practitioner, or similar functionary of
a church or of a religious denomination or religious organization.n7

In People v. Thompson, n8 the defendant was a salesperson for a company whose employees were all members of the
Church of Scientology. The company hired a consultant, who was trained as an ethics officer in the church, to improve
sales. Defendant confessed a murder to the consultant, who asked defendant to write down the confession and turn
himself in. Defendant gave a written confession to the consultant, which was admitted into evidence during trial. On
appeal from a conviction, defendant argued that the clergy-penitent privilege protected both the conversation with the
consultant and the written confession. In affirming the conviction, the court of appeal held that defendant failed to show
that the statement was made in confidence or in the course of the required relationship between clergy member and
penitent. The consultant's sole function was to improve sales. He was not hired as an ethics officer nor was he an auditor
of the church authorized to take confidential statements. He was not introduced to the employees as an ethics officer and
did not assume the role of a spiritual advisor or give any assurance of confidentiality. In reaching its result, the court in
Thompson relied on out-of-state cases suggesting that the role of spiritual advisor was crucial to a determination that a
person is a clergy member within the scope of the clergy-penitent privileges.n9

[c] ''Penitent'' Defined

''Penitent'' as used in this context means a person who has made a penitential communication to a member of the
clergy.n10 Because Cal. Evid. Code § 1032 et seq.n10.1 make no other requirements regarding the penitent, the penitent
is not required to be a member of any particular church or to be of the same faith as the clergy member to whom he or
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she makes the penitential communication, unless the discipline of that church limits the clergy member's authority to
receive penitential communications to church members only.n10.2

[d] ''Penitential Communications'' Defined

A ''penitential communication'' as used in the Cal. Evid. Code §§ 1030-1034 is a communication made in confidence, in
the presence of no third person so far as the penitent is aware, to a member of the clergy.n11 The communication must
be of a type that the clergy member, in the course of the discipline or practice of his or her church, denomination, or
organization, is authorized or accustomed to hear.n12 The communication must also be of a type that the clergy
member, in the course of the discipline or practice of his or her church, denomination, or organization, is under a duty to
keep secret.n13 In other words, in order for a statement to be privileged as a penitential communication, (1) it must be
intended to be in confidence; (2) it must be made to a member of the clergy who in the course of his or her religious
discipline or practice is authorized or accustomed to hear such communications; and (3) the clergy member must have a
duty under the discipline or tenets of the church, religious denomination, or organization to keep such communications
secret.n14 The definition of ''penitential communication'' does not require, however, that the communication in question
be a ''confession.''n14.1

In People v. Johnson, n15 the defendant, who was not a member of the minister's congregation, walked into the office
of the minister while fleeing from a crime and made statements to the minister concerning his actions during the
commission of the crime. His statements to the minister indicated he was not seeking spiritual advice but rather was
seeking to establish an alibi. The court held that the penitent's privilege did not apply, since there was no evidence that
the minister was authorized or accustomed to hearing such communications as were related to him by defendant, or that
he had a duty to keep any such communications secret under the discipline, practice, or tenets of his church.n16

In People v. Edwards, n17 the defendant had embezzled almost $30,000 from her Episcopal Church guild account. At
the direction of the priest to whom she had initially confessed and asked forgiveness, she went to her pastor and
requested his confidentiality and assistance in stopping payment on checks drawn against the guild account, and
explained that she had arranged to borrow money to cover her misappropriation. The pastor suggested that he could
keep her revelation in confidence as agreed, or he could talk to the church wardens on her behalf and seek their help.
Defendant chose the latter option, so the pastor requested the assistance of the wardens. Acting on the advice of the
diocese controller, the wardens reported the missing funds to the police. The court of appeal affirmed the trial court's
determination that the clergy-penitent privilege did not apply to the defendant's statements to the pastor. The court
observed that the church recognizes that the aid of priests is frequently sought for the disparate purposes of religious
confession and pastoral counseling. The pastor had no recollection of the defendant's request to make a true
''confession'' seeking forgiveness or absolution, the very essence of the spiritual relationship privileged under the statute.
The conversation involved a problem-solving entreaty under a promise of confidence from which the defendant
ultimately released him. Moreover, because defendant had already confessed to another priest, her second
communication to him could not ordinarily be considered a true religious confession.n18

In Roman Catholic Archbishop of Los Angeles v. Superior Court (People), a grand jury subpoenaed documents from
petitioners, the Roman Catholic Archbishop of Los Angeles and two priests, for an investigation into allegations that the
priests sexually assaulted children. Petitioners argued, in part, that the subpoenaed documents constituted privileged
penitential communications within the meaning of Cal. Evid. Code § 1032 because they were generated in the course of
the Archdiocese's interventions to help troubled priests. Respondent superior court overruled this objection, and the
court of appeal affirmed. The penitential communications are not privileged because they were not ''made in confidence,
in the presence of no third person so far as the penitent is aware,'' to a cleric who is obligated ''to keep those
communications secret,'' as required by Cal. Evid. Code § 1032.n18.1 Both parties to the Archdiocese's troubled-priest
interventions knew any communications likely would be transmitted to third parties. Furthermore, the subpoenaed
documents themselves demonstrated that communications to and from the individual priests were routinely shared by
other Archdiocese employees. This sharing of information vitiated any privilege under Cal. Evid. Code § 1032, or,
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alternatively, constituted a waiver of the privilege under Cal. Evid. Code § 912(a).n18.2

[2] Penitent's Privilege

Evidence Code Section 1033 provides a penitent with a privilege to refuse to disclose, and to prevent another from
disclosing, a penitential communication.n19

The penitent may assert the privilege against any person unless he or she has waived the privilege.n20 This includes
eavesdroppers.n21 The privilege does not apply, however, when the communication was made in the presence of a third
person of whom the penitent was aware, since the definition of ''penitential communication'' would not have been
satisfied.n22

The penitent's privilege applies regardless of whether the penitent is a party to an action.n23

[3] Privilege of Clergy Member

Cal. Evid. Code § 1034 provides that a member of the clergy, whether or not a party, has a privilege to refuse to
disclose a penitential communication if he or she claims the privilege.n24 The statute provides the clergy member with
a privilege in his or her own right, which may be claimed even if the penitent has waived the privilege granted by Cal.
Evid. Code § 1033. There may be several reasons for granting clergy the traditional priest-penitent privilege. At least
one underlying reason seems to be that the law will not compel a member of the clergy to violate, nor punish him or her
for refusing to violate, the tenets of the church that require him or her to maintain secrecy regarding confidential
statements made to him or her in the course of his or her religious duties.n25 However, this privilege apparently may
not be asserted by a clergy member to prevent another from disclosing a penitential communication.n26

The clergy member is under no legal compulsion to claim the privilege. Thus, a penitential communication will be
admitted if the clergy member fails to claim the privilege and the penitent is deceased, incompetent, absent, or fails to
claim the privilege. The extent to which a clergy member should keep secret or reveal penitential communications is not
an appropriate subject for legislation; the matter is better left to the discretion of the individual clergy member involved
and the discipline of the religious body of which he or she is a member.n27

[4] Waiver

The clergy penitent privileges may be waived by disclosure.n28 For a complete discussion of waiver in general, see
Chapter 21.

When the defendant in a criminal prosecution related certain matters to a minister who advised him to call the police,
which defendant did, and the minister accompanied defendant to the presence of the police officer and related to the
officer what defendant had told him, the presumption under Cal. Evid. Code § 912 that the communication from
defendant to the minister is confidential was held to be offset, if not totally dispelled, by the demonstrated waiver of the
privilege.n29

[5] Limited Exception to Privilege Based on Child Abuse

Under certain circumstances, members of the clergy are among those required to report known or suspected instances of
abuse or neglect pursuant to the Child Abuse and Neglect Reporting Act.n30 Any clergy member who has knowledge
of or observes a child, in his or her professional capacity or within the scope of his or her duties, whom he or she knows
or reasonably suspects has been the victim of child abuse or neglect generally must make a report to an agency specified
in Cal. Penal Code § 11165.9.n31 Indeed, a clergy member who fails to report such an instance of child abuse or
neglect is guilty of a misdemeanor.n32 In addition, on or before January 1, 2004, any clergy member (or custodian of
records of a clergy member)n33 may report a previously unreported incident of child sexual abuse that occurred before
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January 1, 1997, even if, at the time of the report, the alleged victim is 18 years old or older.n34 A clergy member who
acquires knowledge or a reasonable suspicion of child abuse or neglect during a penitential communication, however, is
not subject to this reporting requirement.n35

However, when acting in some other capacity that would otherwise make the clergy member a mandated reporter, a
clergy member's duty to report known or suspected child abuse or neglect is not modified or limited by the provisions
governing the clergy.n36

No clergy member will be civilly or criminally liable for any report required or authorized by the Child Abuse and
Neglect Reporting Act.n37

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesClergy
CommunicationsElementsEvidencePrivilegesClergy CommunicationsExceptionsEvidencePrivilegesClergy
CommunicationsScopeEvidencePrivilegesClergy CommunicationsWaiver

FOOTNOTES:
(n1)Footnote 1. See discussion in [2], below.

(n2)Footnote 2. See discussion in [3], below.

(n3)Footnote 3. See Cal. Evid. Code §§ 1033, 1034; [d], below.

(n4)Footnote 4. See Cal. Evid. Code §§ 912, 1033, 1034; [4], below; see also Ch. 21 for a discussion of waiver in
general, as well as a discussion of other issues relating to privileges generally.

(n5)Footnote 5. People v. Thompson (1982) 133 Cal. App. 3d 419, 427, 184 Cal. Rptr. 72 .

(n6)Footnote 6. People v. Thompson (1982) 133 Cal. App. 3d 419, 427, 184 Cal. Rptr. 72 .

(n7)Footnote 7. Cal. Evid. Code § 1030.

(n8)Footnote 8. People v. Thompson (1982) 133 Cal. App. 3d 419, 426-427, 184 Cal. Rptr. 72 .

(n9)Footnote 9. People v. Thompson (1982) 133 Cal. App. 3d 419, 425-426, 184 Cal. Rptr. 72 .

(n10)Footnote 10. Cal. Evid. Code § 1031.

(n11)Footnote 10.1. See subsections [d] and [2]-[4], below.

(n12)Footnote 10.2. Doe 2 v. Superior Court (Mark Calkins) (2005) 132 Cal. App. 4th 1504, 1517, 34 Cal. Rptr.
3d 458 (remanding to determine whether clergy-penitent privilege may apply to communications to Methodist pastor by
persons who were not members of the United Methodist Church).

(n13)Footnote 11. Cal. Evid. Code § 1032.

(n14)Footnote 12. Cal. Evid. Code § 1032; see also ''Matters to which the privilege covering communications to
clergyman or spiritual adviser extends,'' 22 A.L.R.2d 1152 (1952).

(n15)Footnote 13. Cal. Evid. Code § 1032.
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(n16)Footnote 14. People v. Edwards (1988) 203 Cal. App. 3d 1358, 1362-1363, 248 Cal. Rptr. 53 .

(n17)Footnote 14.1. Doe 2 v. Superior Court (Mark Calkins) (2005) 132 Cal. App. 4th 1504, 1517, 34 Cal. Rptr.
3d 458 (quoting Cal. Law Revision Comm'n comment to Cal. Evid. Code § 1032, ''Section 1032 extends the protection
that traditionally has been provided only to those persons whose religious practice involves 'confessions' '').

(n18)Footnote 15. People v. Johnson (1969) 270 Cal. App. 2d 204, 207-208, 75 Cal. Rptr. 605 .

(n19)Footnote 16. People v. Johnson (1969) 270 Cal. App. 2d 204, 207-208, 75 Cal. Rptr. 605 .

(n20)Footnote 17. People v. Edwards (1988) 203 Cal. App. 3d 1358, 248 Cal. Rptr. 53 .

(n21)Footnote 18. People v. Edwards (1988) 203 Cal. App. 3d 1358, 1364-1365, 248 Cal. Rptr. 53 .

(n22)Footnote 18.1. Roman Catholic Archbishop of Los Angeles v. Superior Court (People) (2005) 131 Cal. App.
4th 417, 444-445, 32 Cal. Rptr. 3d 209 , modified, 2005 Cal. App. LEXIS 1274 (8/16/05) .

(n23)Footnote 18.2. Roman Catholic Archbishop of Los Angeles v. Superior Court (People) (2005) 131 Cal. App.
4th 417, 445, 32 Cal. Rptr. 3d 209 , modified, 2005 Cal. App. LEXIS 1274 (8/16/05) .

(n24)Footnote 19. For a discussion of what constitutes a penitential communication, see [3], below.

(n25)Footnote 20. Cal. Evid. Code § 1033; see Cal. Evid. Code § 912 (waiver), discussed in [4], below.

(n26)Footnote 21. See Law Rev. Comm. Comment to Cal. Evid. Code § 1033.

(n27)Footnote 22. See Cal. Evid. Code § 1032, discussed in [3], below.

(n28)Footnote 23. Cal. Evid. Code § 1033.

(n29)Footnote 24. Cal. Evid. Code § 1034.

(n30)Footnote 25. See Wigmore, Evidence (McNaughton rev. 1961) Vol. 8, §§ 2394-2396.

(n31)Footnote 26. See Cal. Evid. Code § 1034.

(n32)Footnote 27. See Law Rev. Comm. Comment to Cal. Evid. Code § 1034.

(n33)Footnote 28. See Cal. Evid. Code §§ 912, 1033, 1034; see also People v. Edwards (1988) 203 Cal. App. 3d
1358, 1363, 248 Cal. Rptr. 53 .

(n34)Footnote 29. People v. Johnson (1969) 270 Cal. App. 2d 204, 207-208, 75 Cal. Rptr. 605 .

(n35)Footnote 30. Cal. Penal Code § 11164 et seq.

(n36)Footnote 31. See Cal. Penal Code § 11166(a), (d)(2).

(n37)Footnote 32. See Cal. Penal Code § 11166(c).

(n38)Footnote 33. See Cal. Penal Code § 11165.7.

(n39)Footnote 34. See Cal. Penal Code § 11166(d)(3).

(n40)Footnote 35. Cal. Penal Code § 11166(d)(1) (definition of ''penitential communication'' parallels that of Cal.
Evid. Code § 1032, discussed in [1][d], above).
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(n41)Footnote 36. See Cal. Penal Code § 11166(d)(2).

(n42)Footnote 37. Cal. Penal Code § 11172(a).
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§ 32.04 Privilege to Protect Secrecy of Electoral Vote

Cal. Evid. Code § 1050 contains a privilege to protect the secrecy of one's electoral vote. A person has a privilege to
refuse to disclose the tenor of his or her vote at a public election when the voting is by secret ballot unless the person
voted illegally or previously made an unprivileged disclosure of the tenor of his or her vote.n1

Cal. Evid. Code § 1050 declares the law existing at the time it was enacted. The California cases decided prior to the
advent of this provision held that such a privilege was based on the provision of the California Constitution that
''secrecy in voting be preserved.''n2 Since the policy of ballot secrecy extends only to legally-cast ballots, the California
cases, as well as Cal. Evid. Code § 1050, recognize that there is no privilege regarding the tenor of an illegal vote.n3

Although no published opinion has applied Cal. Evid. Code § 1050 to a discovery issue, it has been held that this
provision renders invalid a question asked of a prospective juror on voir dire about how he voted.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewGovernmentsState & Territorial GovernmentsElections

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1050.

(n2)Footnote 2. Cal. Const., art. II, § 5; see Bush v. Head (1908) 154 Cal. 277, 282, 97 P. 512 .

(n3)Footnote 3. Patterson v. Hanley (1902) 136 Cal. 265, 276, 68 P. 821 .

(n4)Footnote 4. People v. Wells (1983) 149 Cal. App. 3d 721, 726, 197 Cal. Rptr. 163 .
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§ 32.05 Privilege to Protect Trade Secret

[1] Evidentiary Privilege

[a] Privilege Applies When No Injustice Results

Cal. Evid. Code § 1060 provides a limited privilege to protect a trade secret.n1 If the owner of a trade secret or his or
her agent or employee claims the privilege, the owner of the trade secret has a privilege to refuse to disclose the secret,
and to prevent another from disclosing it, if the allowance of the privilege will not tend to conceal fraud or otherwise
work injustice.n2 This provision is in accordance with the policy of the law in fostering trade secrets.n3

This privilege is granted so that secret information essential to the continued operation of a business or industry may be
afforded some measure of protection against unnecessary disclosure. Thus, the privilege prevents the use of the
witness's duty to testify as the means for injuring an otherwise profitable business when more important interests will
not be jeopardized.n4 Nevertheless, there are dangers in the recognition of such a privilege. Copyright and patent laws
provide adequate protection for many of the matters that might otherwise be classified as trade secrets. Recognizing the
privilege regarding such information would serve only to hinder the courts in determining the truth without providing
the owner of the secret any needed protection. Furthermore, disclosure of the matters protected by the privilege may be
essential to disclose unfair competition or fraud or to reveal the improper use of dangerous materials by the party
asserting the privilege. Recognizing the privilege in such cases would amount to a legally sanctioned license to commit
the wrongs complained of, for the wrongdoer would be privileged to withhold his wrongful conduct from legal
scrutiny.n5 Therefore, a privilege exists under this section only if its application will not tend to conceal fraud or
otherwise work injustice.n6

For example, in a case construing the public inspection provision of Cal. Code Regs. tit. 10, § 2646.6, which requires
insurance companies to provide certain statistical data relating to the insurer's California business to the Insurance
Commissioner, the California Supreme Court held that the trade secret privilege does not exempt that information from
disclosure.n7 The Court reasoned that allowing the trade secret privilege to shield this information would defeat the
purpose behind this legislation, which was to ''enable consumers to permanently unite to fight against insurance abuse''
by establishing a public hearing process for reviewing rate changes.n8

Allowance of the trade secret privilege does not ''work injustice'' within the meaning of Cal. Evid. Code § 1060 simply
because it would protect information generally relevant to the subject matter of an action, or be helpful to the
preparation of a case.n9 Upholding a trade secret would work such an injustice when one side would have
evidence--reasonably believed to be essential to a fair resolution of the lawsuit--that was denied the opposing party.n10
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For example, in Steiny and Co. v. California Electric Supply Co.,n11 a plaintiff and cross complainant properly invoked
the trade secret privilege and obtained a blanket protective order that had the effect of preventing a cross defendant from
examining key evidence that it needed in order to test the reasonableness of a settlement between plaintiff and cross
complainant, which was in turn the basis for the cross complainant's claim for damages against that cross defendant. In
this instance, the trial court properly barred the cross complainant's damage evidence at trial.n12 Although plaintiff and
cross complaintiff had the right to stand on the privilege, the cross complainant did not have the right to proceed on its
claim for damages while simultaneously insisting on withholding from its opponent key evidence relating to that claim.
Further, the plaintiff and cross complainant could have agreed to a more typical and less extreme protective order that
would have allowed the cross defendant to obtain the needed information while strictly confining its use. Accordingly,
the trial court did not err in holding that the cross complainant forfeited its right to proceed with its claim when it
insisted on withholding absolutely all privileged information.n13

[b] Burden of Proof

The party claiming the trade secret privilege has the burden of establishing its existence.n14 Then, the party seeking
discovery must make a prima facie, particularized showing that the information sought is relevant and necessary to the
proof of, or defense against, a material element of one or more causes of action presented in the case, and that it is
reasonable to conclude that the information is essential to a fair resolution of the lawsuit.n15 The trial court should then
balance the interests of both sides, and should consider the feasibility of discovery under the terms of a protective order
as well as any less intrusive alternatives to disclosure proposed by the parties.n16

The holder of the privilege must then demonstrate any claimed disadvantages of a protective order. Either party may
then propose or oppose less intrusive alternatives to disclosure of the trade secret.n17 The claimant of the privilege has
the burden of demonstrating that an alternative to disclosure will not be unduly burdensome to the opposing side and
that it will maintain the same fair balance in the litigation that would have been achieved by disclosure.n18

[c] Disclosure to Court

When the court is ruling on a claim of privilege under Cal. Evid. Code § 1060 and is unable to do so without requiring
the disclosure of the trade secret, the court may require the person from whom disclosure is sought or the person
authorized to claim the privilege, or both, to disclose the secret to the judge alone in the judge's chambers. If the
privilege is upheld, the judge is forbidden to disclose the secret.n19

In objecting to discovery on the ground that the information sought is a protected trade secret, a proper procedure is to
apply to the trial court for a protective order under the provisions of the Discovery Act.n20

[d] Limiting Disclosure After Waiver of Privilege

In Stadish v. Superior Court,n20.1 the court held that, because defendant failed to assert the trade secret privilege in its
response to a demand for the production of documents, it had waived any objection based on this privilege as to the
production of documents sought in the demand.n21 The court also held, however, that despite this waiver defendant
could still seek a seek a protective order under Code Civ. Proc. § 2030.090, in order to set terms and conditions on the
disclosure of its trade secrets that were subject to discovery.n22 The court stated that, in determining whether there was
good cause for an protective order in such a case, a trial court should refer to the procedures for a protective order set
out in Cal. Evid. Code § 1061. These detailed procedures, although applicable to the disclosure of trade secrets in a
criminal proceeding, ''have a utility in a civil action and should be followed.''n23

[2] Actions Under Uniform Trade Secrets Act

[a] Preservation of Secrecy
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In actions brought under the Uniform Trade Secrets Act,n24 which authorizes a cause of action for misappropriation of
a trade secret, the court is required to preserve the secrecy of an alleged trade secret by reasonable means, which may
include granting protective orders in connection with discovery proceedings, holding in camera hearings, sealing the
records of the action, and ordering any person involved in the litigation not to disclose an alleged trade secret without
prior court approval.n25 In actions under the Uniform Trade Secrets Act, before commencing discovery, the party
alleging the misappropriation must identify the trade secret with reasonable particularity subject to any protective orders
that may be appropriate under Cal. Civ. Code § 3426.5.n26 A trade secret has been described with ''reasonable
particularity'' sufficient to permit discovery to begin, when the plaintiff makes a showing that is ''reasonable'' -- that is,
''fair, proper, just, rational''.n26.1

In a trade secret civil discovery case of first impression, one appellate court held that Cal. Civ. Proc. Code § 2019.210 is
not limited in its application to a cause of action under the Uniform Trade Secrets Act, for misappropriation of the trade
secret, but extends to any cause of action which relates to the trade secret.n26.2

[b] Trade Secret Defined

Cal. Civ. Code § 3426.1(d) defines a trade secret, for the purposes of the Uniform Trade Secrets Act,n27 as
information, including a formula, pattern, compilation, program, devise, method, technique, or process, that (1) derives
independent economic value, actual or potential, from not being generally known to the public, or to other persons who
can obtain economic value from its disclosure or use; and (2) is the subject of reasonable efforts to maintain its secrecy.
Prior case law held that California has adopted the definition of a trade secret found in the Restatement of Torts, section
757.n28 In short, under the Restatement view, a trade secret is any pattern, formula, devise or compilation of
information that is used in one's business and that gives the businessperson an opportunity to obtain an advantage over
competitors who do not know or use it. A trade secret is a process or devise for continuous use in one's business. It must
have been kept substantially secret so that there would be difficulty in acquiring the secret by proper means.n29

The determination of whether or not a particular piece of information constitutes a trade secret is a question of law.n30

Cal. Evid. Code §§ 1061-1063, applicable to criminal proceedings involving trade secrets,n31 set forth procedures for
the owner of a trade secret to obtain protective orders as well as orders closing the proceedings in order to maintain the
secrecy of the trade secret.

For further discussion of trade secret law, see Levy, Golden, and Sacks, California Torts, Chapter 40, ''Fraud and Deceit
and Other Business Torts,'' Part B, Subpart 2; and Milgrim, Milgrim On Trade Secrets.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesTrade SecretsGeneral
OverviewEvidencePrivilegesTrade SecretsExceptionsTrade Secrets LawCivil ActionsDiscoveryTrade Secrets LawCivil
ActionsIn Camera InspectionsTrade Secrets LawProtected InformationGeneral OverviewTrade Secrets LawProtection
of SecrecyGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Cal. Evid. Code § 1060 does not define ''trade secret.'' However Cal. Evid. Code § 1061, although itself
applicable only to criminal proceedings, by way of cross reference, incorporates the definition set forth in Cal. Civ.
Code § 3426.1(d) to Cal. Evid. Code § 1060; see [2][b], below.

(n2)Footnote 2. Cal. Evid. Code § 1060.

Page 140
1-32 California Deposition and Discovery Practice § 32.05



(n3)Footnote 3. Willson v. Superior Court (1924) 66 Cal. App. 275, 278, 225 P. 881 .

(n4)Footnote 4. See generally Wigmore, Evidence (McNaughton rev. 1961) Vol. 8, § 2212(3).

(n5)Footnote 5. See Uribe v. Howie (1971) 19 Cal. App. 3d 194, 206, 96 Cal. Rptr. 493 .

(n6)Footnote 6. See Cal. Evid. Code § 1060.

(n7)Footnote 7. State Farm Mut. Auto. Ins. Co. v. Garamendi (2004) 32 Cal. 4th 1029, 1037, 12 Cal. Rptr. 3d
343, 88 P.3d 71 .

(n8)Footnote 8. State Farm Mut. Auto. Ins. Co. v. Garamendi (2004) 32 Cal. 4th 1029, 1045, 12 Cal. Rptr. 3d
343, 88 P.3d 71 .

(n9)Footnote 9. Bridgestone/Firestone, Inc. v. Superior Court (1992) 7 Cal. App. 4th 1384, 1390-1391, 9 Cal.
Rptr. 2d 709 .

(n10)Footnote 10. Bridgestone/Firestone, Inc. v. Superior Court (1992) 7 Cal. App. 4th 1384, 1392, 9 Cal. Rptr.
2d 709 ; see Raymond Handling Concepts Corp. v. Superior Court (1995) 39 Cal. App. 4th 584, 588-590, 45 Cal. Rptr.
2d 885 .

(n11)Footnote 11. Steiny and Co., v. California Electric Supply Co. (2000) 79 Cal. App. 4th 285, 93 Cal. Rptr. 2d
920 .

(n12)Footnote 12. Steiny and Co., v. California Electric Supply Co. (2000) 79 Cal. App. 4th 285, 288, 93 Cal.
Rptr. 2d 920 .

(n13)Footnote 13. Steiny and Co., v. California Electric Supply Co. (2000) 79 Cal. App. 4th 285, 292, 93 Cal.
Rptr. 2d 920 .

(n14)Footnote 14. Bridgestone/Firestone, Inc. v. Superior Court (1992) 7 Cal. App. 4th 1384, 1393, 9 Cal. Rptr.
2d 709 . See Agricultural Labor Relations Bd. v. Richard A. Glass Co. (1985) 175 Cal. App. 3d 703, 714-715, 221 Cal.
Rptr. 63 (claimant should also show how disclosure would injure business).

(n15)Footnote 15. Bridgestone/Firestone, Inc. v. Superior Court (1992) 7 Cal. App. 4th 1384, 1393, 9 Cal. Rptr.
2d 709 . See Willson v. Superior Court (1924) 66 Cal. App. 275, 279-280, 225 P. 881 (trade secret was not subject to
privilege because plaintiff needed information to establish case against person asserting privilege; decided before
enactment of Cal. Evid. Code § 1060).

(n16)Footnote 16. See Raymond Handling Concepts Corp. v. Superior Court (1995) 39 Cal. App. 4th 584,
588-590, 45 Cal. Rptr. 2d 885 (trial court did not abuse its discretion in issuing protective order providing that certain
discovery produced by defendants (1) may be designated by defendants as confidential or trade secret, (2) may be used
by plaintiff solely for purpose of present litigation, and (3) may be disclosed by plaintiff's counsel to counsel in other
pending, similar litigation if plaintiff's counsel notifies defense counsel); Bridgestone/Firestone, Inc. v. Superior Court
(1992) 7 Cal. App. 4th 1384, 1392-1393, 9 Cal. Rptr. 2d 709 ; see also Uribe v. Howie (1971) 19 Cal. App. 3d 194,
206, 96 Cal. Rptr. 493 .

(n17)Footnote 17. Bridgestone/Firestone, Inc. v. Superior Court (1992) 7 Cal. App. 4th 1384, 1393, 9 Cal. Rptr.
2d 709 .

(n18)Footnote 18. Bridgestone/Firestone, Inc. v. Superior Court (1992) 7 Cal. App. 4th 1384, 1393, 9 Cal. Rptr.
2d 709 .
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(n19)Footnote 19. Cal. Evid. Code § 915(b).

(n20)Footnote 20. See Ryan v. Superior Court (1960) 186 Cal. App. 2d 813, 820, 9 Cal. Rptr. 147 ; see, e.g., Cal.
Civ. Proc. Code § 2025.420(b)(13) (relating to protective orders available to limit depositions). See also Cal. Evid.
Code § 1063 (request to seal articles subject to protective order).

(n21)Footnote 20.1. Stadish v. Superior Court (1999) 71 Cal.App.4th 1130, 84 Cal. Rptr. 2d 350 .

(n22)Footnote 21. Stadish v. Superior Court (1999) 71 Cal.App.4th 1130, 1141, 84 Cal. Rptr. 2d 350 .

(n23)Footnote 22. Stadish v. Superior Court (1999) 71 Cal.App.4th 1130, 1144, 84 Cal. Rptr. 2d 350 .

(n24)Footnote 23. Stadish v. Superior Court (1999) 71 Cal.App.4th 1130, 1145, 84 Cal. Rptr. 2d 350 .

(n25)Footnote 24. Cal. Civ. Code § 3426 et seq.

(n26)Footnote 25. Cal. Civ. Code § 3426.5.

(n27)Footnote 26. Cal. Civ. Proc. Code § 2019.210. See also Cal. Civ. Code § 3426.11 (unauthorized disclosure
during legislative or judicial proceeding is not within judicial-proceeding privilege).

(n28)Footnote 26.1. Advanced Modular Sputtering, Inc. v. Superior Court (2005) 132 Cal. App. 4th 826, 33 Cal.
Rptr. 3d 901, 903, 907-908 (observing that sufficient showing of ''reasonable particularity'' is ''a flexible inquiry'').

(n29)Footnote 26.2. Advanced Modular Sputtering, Inc. v. Superior Court (Sputtered Films, Inc.) (2005) 132 Cal.
App. 4th 826, 33 Cal. Rptr. 3d 901, 903, 907 (reasoning that by its express terms, Cal. Civ. Proc. Code § 2019.210 is
not ''cause of action'' specific, but instead refers to ''any 'action, i.e. the entire lawsuit,' '' noting that it made no sense to
bar discovery on cause of action for misappropriation but permit it on others, when every cause of action was dependent
on misappropriation allegation).

(n30)Footnote 27. Cal. Civ. Code §§ 3426-3426.10.

(n31)Footnote 28. Uribe v. Howie (1971) 19 Cal. App. 3d 194, 208, 96 Cal. Rptr. 493 ; see Rest. Torts § 757,
comment b. Note that Rest. 2d Torts does not address trade secrets.

(n32)Footnote 29. Uribe v. Howie (1971) 19 Cal. App. 3d 194, 207, 96 Cal. Rptr. 493 ; see Rest. Torts § 757,
comment b; see also ''Disclosure of trade secret as abandonment of secrecy,'' 92 A.L.R.3d 138 (1979).

(n33)Footnote 30. Agricultural Labor Relations Bd. v. Richard A. Glass Co. (1985) 175 Cal. App. 3d 703, 713,
221 Cal. Rptr. 63 ; Uribe v. Howie (1971) 19 Cal. App. 3d 194, 207, 96 Cal. Rptr. 493 .

(n34)Footnote 31. See generally Cal. Penal Code § 499c (criminal activities involving the trade secret of another).
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§ 32.06 Privilege of Federally Authorized Tax Practitioners

[1] Statutory Privilege

In modified conformity to federal income tax law,n1 the California legislature has extended the attorney-client privilege
of confidentialityn2 to communications with respect to tax advice between a client-taxpayer and a federally authorized
tax practitioner.n3 ''Federally authorized tax practitioner'' means any individual who is authorized under federal law to
practice before the Internal Revenue Service (IRS).n4 Persons who may become federally authorized tax practitioners
include certified public accountants, enrolled agents, and enrolled actuaries.n5 ''Tax advice'' means advice given by an
individual with respect to a state tax matter. Tax advice may include federal tax advice related to a state tax matter.n6

The privilege may be asserted only in noncriminal tax proceedings before the State Board of Equalization, the Franchise
Tax Board, or the Employment Development Department.n7 The privilege does not apply to written communications
between tax practitioners and certain corporate representatives regarding the promotion of corporate tax shelters.n8 In
addition, the privilege may not be asserted to prevent the disclosure of information in any proceeding to revoke (or
otherwise discipline) any license or right to practice by any governmental agency.n9

The privilege is effective with regard to communications made on or after January 1, 2001,n10 but is repealed on
January 1, 2009, absent further legislative action.n11

Under the privilege, the same statutory protections of confidentiality which apply to a communication between a
taxpayer and an attorneyn12 also apply to a communication between a taxpayer and any federally authorized tax
practitioner.n13 This privilege does not modify the attorney-client privilege, other than to extend it to tax practitioners.
Accordingly, communications between a taxpayer and an authorized tax practitioner are privileged only if the
communications would have been privileged between an attorney and the attorney's client. For example, information
disclosed to an attorney for the purpose of preparing a tax return generally is not privileged under present law.n14

Certain questions about the privilege remain to be resolved by future litigation. For example, the statute does not
provide guidance in distinguishing noncriminal administrative and court proceedings from criminal cases and
proceedings. Additionally, the extent to which the work-product doctrine will apply to written materials prepared by
federally authorized tax practitioners remains unresolved.n15

[2] Accountant and Other Tax Practitioners May Be Found Within Attorney-Client Privilege as Lawyer's
Representatives
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Communications to an accountant or other tax practitioner will be protected under the attorney-client relationship if it
can be shown that the accountant was employed, preferably by the attorney, to assist the attorney in the attorney's
rendition of legal services.n16 For discussion of the attorney-client privilege, see Ch. 27, Attorney-Client Privilege.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidencePrivilegesAccountant-Client
PrivilegeElementsEvidencePrivilegesAccountant-Client PrivilegeExceptionsEvidencePrivilegesAccountant-Client
PrivilegeScopeEvidencePrivilegesAccountant-Client PrivilegeWaiver

FOOTNOTES:
(n1)Footnote 1. See I.R.C. § 7525; IRS Restructuring and Reform Act of 1998, Pub. L. No. 105-206.

(n2)Footnote 2. See Cal. Evid. Code § 950 et seq., discussed in Ch. 27, Attorney-Client Privilege.

(n3)Footnote 3. Cal. Rev. & Tax Code §§ 7099.1(a)(1), 21028(a)(1); Cal. Unemp. Ins. Code § 13019(a)(1).

(n4)Footnote 4. Cal. Rev. & Tax Code §§ 7099.1(a)(1), 21028(a)(1); Cal. Unemp. Ins. Code § 13019(a)(1).

(n5)Footnote 5. 31 U.S.C.S. § 330; 31 C.F.R. § 10.3.

(n6)Footnote 6. Cal. Rev. & Tax Code §§ 7099.1(a)(3)(B), 21028(a)(3)(B); Cal. Unemp. Ins. Code §
13019(a)(3)(B); see Cal. Rev. & Tax Code §§ 7099.1(a)(3)(B), 21028(a)(3)(B) (''federal tax advice'' means advice given
by individuals within scope of their authority to practice before IRS on noncriminal matters); Cal. Unemp. Ins. Code §
13019(a)(3)(B) (same).

(n7)Footnote 7. Cal. Rev. & Tax Code §§ 7099.1(a)(2), 21028(a)(2); Cal. Unemp. Ins. Code § 13019(a)(2).

(n8)Footnote 8. Cal. Rev. & Tax Code §§ 7099.1(b), 21028(b); Cal. Unemp. Ins. Code § 13019(b); see Cal. Rev. &
Tax Code §§ 7099.1(a)(3)(C), 21028(a)(3)(C) (''tax shelter'' defined); Cal. Unemp. Ins. Code § 13019(a)(3)(C) (same).

(n9)Footnote 9. Cal. Rev. & Tax Code §§ 7099.1(b), 21028(b); Cal. Unemp. Ins. Code § 13019(b).

(n10)Footnote 10. Cal. Rev. & Tax Code §§ 7099.1(c), 21028(c); Cal. Unemp. Ins. Code § 13019(c).

(n11)Footnote 11. Cal. Rev. & Tax Code §§ 7099.1(d), 21028(d); Cal. Unemp. Ins. Code § 13019(d).

(n12)Footnote 12. See Cal. Evid. Code § 950 et seq.

(n13)Footnote 13. Cal. Rev. & Tax Code §§ 7099.1(a)(1), 21028(a)(1); Cal. Unemp. Ins. Code § 13019(a)(1).

(n14)Footnote 14. See United States v. Arthur Young & Co. (1984) 465 U.S. 805, 817, 104 S. Ct. 1495, 79 L. Ed.
2d 826 (rejecting work-product immunity for independent auditor's tax workpapers; creation of privilege was
''misplaced'' and in conflict with ''clear intent of Congress'').

(n15)Footnote 15. See Cal. Civ. Proc. Code § 2018.030(a) (work product rule provides absolute bar to discovery
of any writing that reflects attorney's impression, conclusions, opinions, or legal research or theories and provides
qualified immunity for other types of work product); see Ch. 28, Attorney Work Product Protection.

(n16)Footnote 16. See United States v. Judson (9th Cir. 1963) 322 F.2d 460, 462 statement of client's net worth
and related work papers prepared by accountant were protected by attorney-client privilege when they were ''prepared at
the [client's] attorney's request, in the course of an attorney-client relationship, for the purpose of advising and
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§ 40.syn Synopsis to Chapter 40: Methods of Discovery

§ 40.01 Available Discovery Methods

[1] Generally

[2] Related Procedures

[a] Summary Judgment

[b] Bill of Particulars

§ 40.02 Prohibition Against Combining Requests for Admissions With Other Discovery Methods

§ 40.03 Sequence of Discovery Methods

§ 40.04 Restricting Discovery Methods

§ 40.05 Limitations in Limited Civil Cases
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Scope

SCOPE

This chapter provides an overview of the methods of discovery available under the Civil Discovery Act, as well as other
related procedures available under California law, such as a bill of particulars. It also discusses prohibitions against
combining particular discovery methods, as well as limitations to the use of discovery methods.

For a more detailed discussion of the relationship between the discovery methods in the context of making a discovery
plan, see Chapter 2. For discussion and forms relating to the general regulation of discovery methods by stipulation or
protective orders, including the use of technology in conducting discovery, see Chapter 41. For specific discussions of
the particular methods of discovery, see Chapters 50-64.
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§ 40.01 Available Discovery Methods

[1] Generally

Any party may obtain pretrial discovery by one or more of the following methods:n1

1. Oral and written depositions.n2

2. Interrogatories to parties.n3

3. Inspection of documents, things, and places.n4

4. Physical and mental examinations.n5

5. Requests for admissions.n6

6. Exchange of expert trial witness information.n7

Code of Civil Procedure Sections 2035.010-2036.050 establish procedures (1) to perpetuate testimony or preserve
evidence for use if an action is subsequently filed, and (2) to perpetuate testimony or preserve evidence after judgment
and pending appeal, or before the expiration of the time for taking an appeal, for use in the event of further proceedings
in the lower court.n8 Although these procedures to perpetuate testimony and preserve evidence are not technically
discovery methods, they do employ some of the formal discovery methods listed above.n9

For a discussion of the function of each discovery method, and the interrelationship between the methods in devising a
discovery plan, see Chapter 2.

Courts do not have the power to expand the methods of discovery beyond those authorized by statute. Similarly, the
courts' power to compel discovery is circumscribed by statute. A court has no jurisdiction to compel a party to perform
acts that are beyond the scope of the Civil Discovery Act.n10

The Federal Rules of Civil Procedure catalog similar discovery methods applicable to federal practice.n11 For a further
comparison to federal discovery rules, see Chapter 7.

[2] Related Procedures
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[a] Summary Judgment

In addition to the procedures for discovery set forth in the Discovery Act, the summary judgment procedure in Code of
Civil Procedure Section 437c may be used to discover proof.n12

[b] Bill of Particulars

Another useful discovery device outside of the Discovery Act is the bill of particulars. The bill of particulars can be
used when a plaintiff has pleaded an account generally, and the defendant wants an itemization of the account. Code of
Civil Procedure Section 454 allows the defendant in such a situation to make a written demand for the itemized account.
The party pleading the account must deliver a copy of the account to the demanding party within ten days after service
of the demand.n13 The bill of particulars is considered an amplification of the complaint and is to be considered as
incorporated into the complaint, as originally filed, for the purpose of determining the plaintiff's right of recovery or the
admissibility of evidence in support of the claim.n14 For more information on the bill of particulars, see CALIFORNIA
FORMS OF PLEADING AND PRACTICE, Ch. 121, Common Counts (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical
ExaminationsCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for
Production & Inspection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2016.010-2036.050.

(n2)Footnote 2. Code Civ. Proc. §§ 2025.010-2029.010; see Chapters 50-53.

(n3)Footnote 3. Code Civ. Proc. § 2030.010-2030.410; see Chapter 60.

(n4)Footnote 4. Code Civ. Proc. § 2031.010-2031.510; see Chapter 61.

(n5)Footnote 5. Code Civ. Proc. § 2032.010-2032.650; see Chapter 62.

(n6)Footnote 6. Code Civ. Proc. § 2033.010-2033.420; see Chapter 63.

(n7)Footnote 7. Code Civ. Proc. § 2034.010-2034.730; see Chapter 64.

(n8)Footnote 8. See Chapter 65 for further discussion.

(n9)Footnote 9. See Code Civ. Proc. §§ 2035.020, 2036.020.

(n10)Footnote 10. Stermer v. Superior Court (1993) 20 Cal. App. 4th 777, 781, 24 Cal. Rptr. 2d 577 (disapproved
on related point in Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 1104, 68 Cal. Rptr. 2d 883, 946
P.2d 841 ; the act held in Stermer to be beyond the scope of the Discovery Act, i.e., a nonverbal reenactment of an event
during a videotaped deposition, was held in Emerson to be within the scope of that act).

(n11)Footnote 11. Fed. R. Civ. P., Rule 26(a)(5).

(n12)Footnote 12. See Varco-Pruden, Inc. v. Hampshire Constr. Co. (1975) 50 Cal. App. 3d 654, 659, 123 Cal.
Rptr. 606 (one aim of summary judgment procedure is to discover whether parties possess evidence requiring weighing
procedures of a trial).
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(n13)Footnote 13. Code Civ. Proc. § 454.

(n14)Footnote 14. Kurokawa v. Saroyan (1928) 95 Cal. App. 772, 775, 273 P. 613 .
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§ 40.02 Prohibition Against Combining Requests for Admissions With Other Discovery Methods

A party may not combine in a single document requests for admission with any other method of discovery.n1 This
prohibition arises from a concern that the mixing of requests for admissions and interrogatories frequently creates
confusion.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMethodsRequests for
Production & Inspection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.060(h).

(n2)Footnote 2. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2019.
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§ 40.03 Sequence of Discovery Methods

Although the methods of discovery may generally be used in any sequence, the court may establish, on motion and for
good cause shown, the sequence and timing of discovery for the convenience of parties and witnesses and in the
interests of justice.n1 See Chapter 41 for discussion and forms of motion to establish the sequence of discovery.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2019.020.
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§ 40.04 Restricting Discovery Methods

Pursuant to a motion for a protective order by a party or other affected person, the court may restrict the frequency or
use of discovery methods if it makes specified determinations.n1 For further discussion and forms of motion for a
protective order, see Chapter 41.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2019.030.
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§ 40.05 Limitations in Limited Civil Cases

Although a party to a limited civil case may generally use the same methods of discovery that are available in unlimited
civil cases, certain restrictions are placed on the use of those methods.n1 For a complete discussion of discovery in
limited civil cases, see Chapter 5.

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 94; see also Code Civ, Proc. §§ 85, 85.1, 86, 88 (distinctions between limited
and unlimited civil cases).
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§ 41.syn Synopsis to Chapter 41: Regulation of Discovery Methods

§ 41.01 Regulation of Discovery by Stipulations

[1] Stipulation Defined

[2] Statutory Basis for Discovery Stipulations

[3] Stipulations Must Be in Writing

[4] Filing and Custody of Stipulation

§ 41.02 Stipulations Regulating Depositions

[1] Generally

[2] Practice Suggestions

[a] Oral Stipulation Entered on Record

[b] Advance Consideration of Stipulations

[c] Reference Lists

[d] Cautions About Agreeing to ''Usual Stipulations''

[3] Stipulation for Plaintiff to Take Early Deposition

[4] Stipulations Regarding Objections to Questions

[5] Categories of Stipulations Regarding Oral Depositions

[a] For Taking Deposition

[b] For Conduct of Deposition
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[c] For Completion of Deposition

[d] For Use of Deposition

[e] For Submission of Written Questions

[6] Content of ''Usual Stipulations''

§ 41.03 Stipulations to Use of Technology in Conducting Discovery

[1] Generally

[2] ''Technology'' Defined

[3] Order or Stipulation Authorizing Use of Technology

[4] Use of Technology Service Provider

[5] Relationship to Code Civ. Proc. § 2025.330(b)--Selection and Use of Stenographic Reporter for Oral Depositions

§ 41.04 Stipulations Regulating Other Discovery Methods

§§ 41.05-41.09 Reserved

§ 41.10 Motions for Protective Orders

[1] Generally

[2] Protective Orders Regulating Frequency and Extent of Discovery

[a] Generally

[b] Orders Within Discretion of Trial Court

§ 41.11 Motion to Establish Sequence and Timing of Discovery

§ 41.12 Application for Stay of Discovery

[1] Discovery Limited to Existing Actions

[2] Procedural Considerations

§ 41.13 Stay of Discovery in SLAPP Suits

§ 41.14 Stay of Discovery in Related Civil Action and Criminal Proceedings

§§ 41.15-41.19 Reserved

§ 41.20 Court Appointment of Referee

[1] Appointment and Challenge
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[2] Trial Court's Acceptance of Referee's Report

[3] Allocating Costs of Reference

§ 41.21 Preliminary Trial Conference in Complex Litigation

§§ 41.22-41.29 Reserved

§ 41.30 Forms of Stipulation for Depositions

[1] Stipulation to Take Early Deposition

[a] Form

[b] Comments

[2] Stipulations at Taking of Deposition

[a] Stipulation Waiving Objections to Qualifications of Deposition Officer

[i] Form

[ii] Comments

[b] Stipulation That Deposition Officer May Be Absent While Deposition Is Recorded

[i] Form

[ii] Comments

[c] Stipulation Regarding Marking of Exhibits in Absence of Deposition Officer

[i] Form

[ii] Comments

[d] Stipulation That Instruction by Attorney for Party or Party-Affiliated Deponent Not to Answer Constitutes Failure
of Deponent to Answer

[i] Form

[ii] Comments

[e] Stipulation Regarding Retention or Release of Originals of Exhibits

[i] Form

[ii] Comments
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[3] Stipulations Regarding Completion of Deposition

[a] Stipulation to Waive Reading and Signing of Transcript or Hearing or Viewing of Recording

[i] Form

[ii] Comments

[b] Stipulation for Nontranscription of Deposition

[i] Form

[ii] Comments

[c] Stipulation That Portions of Deposition Be Transcribed

[i] Form

[ii] Comments

[d] Stipulation That Subsequent Deposition May Be Taken

[i] Form

[ii] Comments

[e] Stipulation That Attorney or Operator Keep Transcript or Recording Longer Than Six Months

[i] Form

[ii] Comments

[4] Stipulation for Use of Deposition at Trial

[a] Stipulation That All Formalities Have Been Complied With

[i] Form

[ii] Comments

[b] Stipulation Authorizing Use of Deposition Without Signature

[i] Form

[ii] Comments

[c] Stipulation Authorizing Use of Deposition of Independent Witness at Trial Regardless of Availability at Trial

[i] Form
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[ii] Comments

[5] Stipulation to Take Deposition by Written Questions

[a] Form

[b] Comments

§ 41.31 Stipulation to Extend Time for Response to Discovery Request

[1] Form

[2] Comments

§ 41.31A Stipulation to Use Technology in Conducting Discovery

[1] Form

[2] Comments

§ 41.32 Proceedings for Protective Order to Restrict Frequency or Extent of Use of Discovery Methods

[1] Notice of Motion and Motion for Protective Order

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Protective Order

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Protective Order

[a] Form

[b] Comments

[c] References

§ 41.33 Proceedings to Establish Sequence and Timing of Discovery

[1] Notice of Motion to Establish Sequence and Timing

[a] Form
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[b] Comments

[c] References

[2] Declaration Supporting Motion to Establish Sequence and Timing

[a] Form

[b] Comments

[c] References
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Scope

SCOPE

This chapter discusses methods by which the parties to an action may regulate the discovery process. Part A discusses
how parties may enter into stipulations under Code of Civil Procedure Section 2016.030 to modify the procedures for
any discovery method to meet the needs of a particular case. The discussion focuses on stipulations regulating
depositions.

Part B discusses the availability of motions under Code of Civil Procedure Section 2019.030 to restrict the frequency
and extent of use of discovery methods, and under Code of Civil Procedure Section 2019.020 to establish the sequence
and timing of discovery.

Part C outlines the authority of courts to appoint referees to hear and determine discovery matters under Code of Civil
Procedure Section 639. This part also briefly discusses the use by courts of preliminary trial conferences in complex
litigation to resolve discovery matters.

Part D contains forms for basic discovery stipulations, including stipulations to the entry of orders under Code of Civil
Procedure Section 2017.710 et seq. for the use of technology in conducting discovery, as well as forms for use in
seeking orders under Code of Civil Procedure Sections 2019.020 and 2019.030.

A form of stipulation to take an oral deposition without service of a notice of deposition may be found in Chapter 51.
For discussion and forms relating to limiting the general scope of discovery under Code of Civil Procedure Section
2017.020, see Chapter 20. For discussion and forms for use in seeking protective orders authorized by the statutes
governing each discovery method, see Chapters 51- 64.
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§ 41.01 Regulation of Discovery by Stipulations

[1] Stipulation Defined

A stipulation is an agreement entered into between counsel in the form required by law, relating to business before the
court.n1

[2] Statutory Basis for Discovery Stipulations

Unless the court orders otherwise, the parties to a lawsuit may by written stipulation provide that depositions may be
taken before any person, at any time or place, on any notice, and in any manner, and when so taken may be used like
other depositions. The parties may also by written stipulation modify the procedures provided by the Civil Discovery
Act for other methods of discovery.n2

In limited civil cases, discovery is limited to the extent provided by Code of Civil Procedure Sections 94 and 95.
However, parties may stipulate to additional discovery.n3

[3] Stipulations Must Be in Writing

Stipulations that modify statutory discovery procedures must be in writing.n4 For a discussion of how the writing
requirement may be circumvented, see § 41.02[2][a].

[4] Filing and Custody of Stipulation

The Civil Discovery Act does not require written discovery stipulations to be filed in court, or require any particular
person to retain custody of the stipulations.n5 However, if a stipulation relates to a particular discovery motion to be
heard by the court, it may be necessary to file a copy of the stipulation along with the other motion papers with the court
clerk.

The California Rules of Court state when certain types of discovery stipulations may be filed.n6 The following papers,
whether offered separately, or as attachments to other documents, may not be filed unless they are offered as relevant to
the determination of an issue in a law and motion proceeding or other hearing or are ordered filed for good cause:

1. Agreements to set or extend time for deposition, and notice of these agreements;n7
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2. Agreements to extend time for response to discovery requests, and notice of these agreements;n8

3. Agreements for physical and mental examinations; andn9

4. Stipulations to enlarge the scope or number of discovery requests from that specified by statute, and
notice of these stipulations.n10

When stipulations relate to the taking or use of depositions, the deposition officer should attach the original stipulations
to the original certified transcript of the deposition, or accompany the recording of an oral deposition by reciting the
stipulation into the recording. The stipulations are then retained by the attorney for the party noticing the deposition for
at least six months after final disposition of the action, pursuant to the requirements for custody of certified transcripts
or recordings of oral depositions.n11

It is suggested that stipulations concerning other discovery methods should at least be kept by the party with
responsibility for retaining the original papers, pursuant to any requirements applicable to the particular method for
custody of discovery documents.n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsStipulations

FOOTNOTES:
(n1)Footnote 1. Palmer v. City of Long Beach (1948) 33 Cal. 2d 134, 142, 199 P.2d 952 .

(n2)Footnote 2. Code Civ. Proc. § 2016.030. See also Fed. Rules Civ. Proc., Rule 29 (analogous federal rule).

(n3)Footnote 3. Code Civ. Proc. § 95(b). See Ch. 5 for further discussion of discovery in limited civil cases.

(n4)Footnote 4. Code Civ. Proc. § 2016.030.

(n5)Footnote 5. See Code Civ. Proc. § 2016.030.

(n6)Footnote 6. See Cal. Rules of Ct., Rules 3.250(a).

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.250(a)(7).

(n8)Footnote 8. Cal. Rules of Ct., Rule 3.250(a)(7).

(n9)Footnote 9. Cal. Rules of Ct., Rule 3.250(a)(11).

(n10)Footnote 10. Cal. Rules of Ct., Rule 3.250(a)(18).

(n11)Footnote 11. See Code Civ. Proc. § 2025.550.

(n12)Footnote 12. See, e.g., Code Civ. Proc. §§ 2030.280 (interrogatories), 2031.290 (requests for inspection),
2033.270 (requests for admission); see also Cal. Rules of Ct., Rule 3.250(b), (retention of original papers).
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§ 41.02 Stipulations Regulating Depositions

[1] Generally

Unless the court orders otherwise, parties may provide by written stipulation that depositions may be taken before any
person, at any time or place, on any notice, and in any manner, and when so taken, may be used like other
depositions.n1

It is common practice to enter into stipulations for the taking of depositions and the production of witnesses and
documents, for the conduct of depositions, for the completion of depositions, and for the use of depositions at trial. If
such stipulations are entered into in advance, they will save time and eliminate discussion just preceding the taking of
the deposition. Advance discussion with opposing counsel may result in an understanding of areas of agreement in
which stipulations may be used.

[2] Practice Suggestions

[a] Oral Stipulation Entered on Record

It is common practice for some attorneys to waive the formality of a written stipulation and orally announce the terms of
the stipulations immediately prior to the examination and as a part of the deposition. The stipulations are entered into
the deposition transcript. This would appear to be a substantial compliance with Code of Civil Procedure Section
2016.030, as the stipulation is thus memorialized in a writing.

If the deposition is being recorded by audio or video technology, any stipulations by the parties should be included in
any introductory oral or written statement on camera or on the audio recording.n2 At the conclusion of a taped
deposition, a statement should also be made on camera or on the audio recording setting forth any stipulations made by
counsel concerning the custody of the audio- or videotape recording and the exhibits.n3

It appears the better practice is to provide a written stipulation in strict compliance with Code of Civil Procedure
Section 2016.030, even if the stipulations are entered on the transcript or taped record. This has the virtue of a more
deliberate consideration and precise wording of the stipulations.

[b] Advance Consideration of Stipulations

In order to save time at the taking of the deposition and to ascertain in advance the position that opposing counsel will
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take regarding certain types of stipulations, it is advisable to confer with opposing counsel as to the proposed
stipulations. To avoid misunderstandings the stipulations may be reduced to writing, signed by counsel, and delivered to
the reporter or operator of recording equipment at the deposition to accompany the transcribed deposition, or the audio
or video recording if appropriate.

There are certain kinds of recurring cases when understandings concerning the stipulations have been reached with
opposing counsel in prior cases. In these cases it is common practice to present the stipulations at the taking of the
deposition.

[c] Reference Lists

It will be helpful, if stipulations are to be considered in advance, to have a written list of stipulations from which
stipulations can be selected and agreed on. This will insure accuracy and avoid future misunderstandings regarding the
precise wording, extent, and effect of the stipulations.

[d] Cautions About Agreeing to ''Usual Stipulations''

Opposing counsel will sometimes request that the ''usual stipulations'' be made. If, from past experience with opposing
counsel it is known in advance what the usual stipulations are, and the reporter has a list of them for reference that will
later be inserted into the deposition transcript, the request may be acceded to, assuming the usual stipulations are
satisfactory.

However, verbally entering into the usual stipulations without precise knowledge of what they are may be a trap to the
unwary and inexperienced practitioner who, rather than admit ignorance, accedes to the general request. The careful
practitioner will always ask, unless clearly understood from experience, that the usual stipulations be spelled out. The
client's case may be harmed if inexperienced counsel blindly succumbs to the impression that such stipulations are
entered into as a matter of course. Properly used, stipulations will conserve lawyer and judicial time. Ineptly used, they
may have the opposite effect. This chapter analyzes various types of stipulations and their ultimate effect.

[3] Stipulation for Plaintiff to Take Early Deposition

Under Code of Civil Procedure Section 2025.210, a plaintiff may take a deposition earlier than 20 days after service of
the summons on or appearance of the defendant only if leave is granted on a motion for good cause shown. It appears
that this motion procedure is subject to the general availability of a stipulation under Code of Civil Procedure Section
2016.030. Thus, court approval should not be necessary if the parties have stipulated to allow the plaintiff to take an
earlier deposition.

[4] Stipulations Regarding Objections to Questions

Prior to adoption of the Discovery Act of 1958, it was customary to stipulate that all objections to the testimony except
those regarding the form of questions are reserved to the time of trial, except that objections to the form of the question
must first be made at the time of taking the deposition.

These matters are now covered by statute. Code of Civil Procedure Section 2025.460(c) specifically provides that
objections to the admissibility at trial, relevancy, or materiality of testimony taken at the oral deposition are unnecessary
and are not waived by failure to make them before or during the deposition.n4 In fact, deponent's counsel should not
even raise an objection to a question counsel believes will elicit irrelevant testimony at a deposition. Relevance
objections should be held in abeyance until an attempt is made to use the testimony at trial.n5 This rule governing
deposition objections is necessary because of the mixed nature of a deposition, which can be taken for discovery
purposes as well as to develop admissible evidence.n6
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Errors and irregularities regarding, among other items, the form of questions or answers at the oral examination that
might be cured if promptly presented are waived unless a specific objection to them is timely made during the
deposition.n7 Additionally, unless the objecting party demands that the taking of the deposition be suspended to permit
a motion for a protective order under Code of Civil Procedure Section 2025.470,n8 the deposition must proceed subject
to the objection.n9

[5] Categories of Stipulations Regarding Oral Depositions

[a] For Taking Deposition

Parties may stipulate regarding the person before whom the deposition will be taken, the time and place of the
deposition, the notice and manner of the deposition, and the use of the deposition,n10 and whether the deposition will
be recorded by audio or video technology.n11 Such stipulations may also relate to the attendance of witnesses and the
production of documents. For a form of stipulation to waive the 20-day rule for serving notice of taking a deposition,
see § 41.30[1]. For a form of stipulation to take a deposition, to waive the notice of deposition, to record the deposition
by audio or video technology, and for the production of documents at the deposition, see Chapter 51.

[b] For Conduct of Deposition

Stipulations relating to the conduct of the deposition usually concern objections to questions, marking of exhibits, return
of the originals of exhibits and substitution of copies, the procedure to record the deposition by audio or video
technology if appropriate, that the instruction by an attorney to a party-witness or party-connected witness not to answer
will constitute a refusal by the witness to answer, and other related items. For sample forms of stipulations regarding
these matters, see § 41.30[2].

[c] For Completion of Deposition

Stipulations for completion of a deposition may concern the person before whom the deposition may be corrected and
signed, whether the deposition will be transcribed or what portions are to be transcribed, and any special arrangements
for retention of the transcript or taped record of the deposition. For sample stipulation forms relating to these matters,
see § 41.30[3].

[d] For Use of Deposition

Stipulations for use of the deposition include that all formalities have been complied with, and use of the deposition of
an independent witness (not a party of record or party-affiliated) at the trial or hearing regardless of the availability of
the witness. For sample forms of stipulation regarding these matters, see § 41.30[4].

[e] For Submission of Written Questions

If an attorney desires to submit written questions on the deposition,n12 a stipulation may be entered into accordingly.
For a sample form of stipulation, see § 41.30[5].

[6] Content of ''Usual Stipulations''

It is a common practice for some attorneys at the beginning of the deposition proceedings to enter into the ''usual
stipulations'' without defining them, usually in reliance on local custom and implied understandings concerning what
they include. As discussed above,n13 this practice may lead to misunderstandings and problems regarding what was
intended to be included in the usual stipulations. To avoid such problems, the stipulations should be spelled out.

Particular caution should be used regarding a stipulation to waive the reading or signing of the transcript by a
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deponent.n14 The reading and signing by the deponent must be waived by the deponent and all parties attending the
deposition.n15 There are obvious advantages in requiring the deponent to examine, read, correct, and sign the
deposition, as it would obviate any question of the correctness of the original statements and of the transcription, and
would establish what the deponent said.

If some of the formalities of completing the deposition are dispensed with, the right to suppress the deposition on
noticed motion should be reserved in the event of errors or irregularities in the deposition.n16

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsStipulationsCivil
ProcedureTrialsDepositionsLegal EthicsProfessional ConductOpposing Counsel & Parties

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2016.030.

(n2)Footnote 2. Code Civ. Proc. § 2025.340(h). See Ch. 51.

(n3)Footnote 3. Code Civ. Proc. § 2025.340(l ). See Ch. 51.

(n4)Footnote 4. Code Civ. Proc. § 2025.460(c).

(n5)Footnote 5. See Stewart v. Colonial W. Agency, Inc. (2001) 87 Cal. App. 4th 1006, 1014-1015, 105 Cal. Rptr.
2d 115 (relevancy objections at deposition are unnecessary and improper, unless deposing counsel's insistence on
inquiring into irrelevant areas could arguably justify suspension under former Code Civ. Proc. § 2025(n), (now see
Code Civ. Proc. § 2025.470) based on counsel's intent to harass, annoy, embarrass, or oppress).

(n6)Footnote 6. See Code Civ. Proc. §§ 2017.010, 2025.010.

(n7)Footnote 7. Code Civ. Proc. § 2025.460(b).

(n8)Footnote 8. A protective order under this statute is available when the deposition is conducted in bad faith or in
a manner that unreasonably annoys, embarrasses, or oppresses the deponent or party. See Code Civ. Proc. § 2025.470.

(n9)Footnote 9. Code Civ. Proc. § 2025.460; see Stewart v. Colonial W. Agency, Inc. (2001) 87 Cal. App. 4th
1006, 1014-1015, 105 Cal. Rptr. 2d 115 (counsel improperly suspended deposition by preventing witness from
answering questions based on relevancy objections; fact that suspension is available under former Code Civ. Proc. §
2025(n) (now see Code Civ. Proc. § 2025.470) only when interrogation into improper matters reveals bad faith or
underlying purpose to annoy, harass, embarrass, or oppress indicates that witnesses are expected to endure occasional
irrelevant questions without disrupting deposition process).

(n10)Footnote 10. Code Civ. Proc. § 2016.030.

(n11)Footnote 11. See Code Civ. Proc. § 2025.340.

(n12)Footnote 12. See Code Civ. Proc. § 2025.330(e).

(n13)Footnote 13. See § 41.02[2][c].

(n14)Footnote 14. See § 41.30[3][a] for sample stipulation.

(n15)Footnote 15. Code Civ. Proc. § 2025.520(a).
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(n16)Footnote 16. See § 41.30[4][a].
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§ 41.03 Stipulations to Use of Technology in Conducting Discovery

[1] Generally

A court may enter orders for the use of technology in conducting discovery, pursuant to a noticed motion, in:n1

Cases designated as complex under Section 19 of the Standards of Judicial Administration;n2

Civil actions sharing a common question of law or fact pending in different courts and ordered to be
coordinated;n3

Exceptional cases exempt from case disposition time goals in accordance with the Trial Court Delay
Reduction Act;n4 and

Cases assigned to case management plans under Plan 3 in California Rules of Court, Rule 2105,
providing for disposition within 24 months.n5

In other cases, the parties may stipulate to the entry of orders for the use of technology in conducting discovery.n6

For discussion of electronic discovery (e-discovery), see Ch. 2A, Discovery of Computer Records.

[2] ''Technology'' Defined

''Technology,'' in this context, includes, but is not limited to, telephone, e-mail, CD-ROM, Internet web sites, electronic
documents, electronic document depositories, Internet depositions and storage, videoconferencing, and other electronic
technology that may be used to improve communication and the discovery process.n7

[3] Order or Stipulation Authorizing Use of Technology

An order authorizing the use of technology in discovery may be made only on the express findings of the court or
stipulation of the parties that the procedures adopted in the order do all of the following:n8

Promote cost-effective and efficient discovery or motions relating to that discovery;

Do not impose or require undue expenditures of time or money;
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Do not create an undue economic burden or hardship on any person;

Promote open competition among vendors and providers of services in order to facilitate the highest
quality service at the lowest reasonable cost to the litigants; and

Do not require parties or counsel to purchase exceptional or unnecessary services, hardware, or
software.

Discovery may be conducted and maintained in electronic media and by electronic communication, pursuant to the
court's orders.n9 The court may enter orders prescribing procedures relating to the use of electronic technology in
conducting discovery, including orders for the service of requests for discovery and responses, service and presentation
of motions, production, storage, and access to information in electronic form, and the conduct of discovery in electronic
media.n10

However, the use of technology in conducting discovery does not diminish the rights and duties of the parties regarding
discovery, privileges, procedural rights, or substantive law.n11

[4] Use of Technology Service Provider

If a service provider is to be used and compensated by the parties, the court must appoint the person or organization
agreed on by the parties and approve the contract agreed on by the parties and the service provider.n12 If the parties do
not agree on the selection, each party must submit to the court up to three nominees for appointment, together with a
contract acceptable to the nominee. The court must appoint a service provider from among the nominees, but may
condition the appointment on the acceptance of modifications in the terms of the contract.n13 If no nominations are
received from any of the parties, the court must appoint one or more service providers.n14 The court may order the
removal of the service provider or vacate any agreement between the parties and the service provider, or both, effective
as of the date of the order, pursuant to noticed motion at any time and on a showing of good cause.n15 The provider's
continued service is subject to review periodically, as agreed by the parties and the service provider, or annually if they
do not agree. Any disputes involving the contract or the duties, rights, and obligations of the parties or service providers
may be determined on noticed motion in the action.n16

[5] Relationship to Code Civ. Proc. § 2025.330(b)--Selection and Use of Stenographic Reporter for Oral
Depositions

The use of technology in conducting discovery does not modify the requirement for use of a stenographic court reporter,
as provided in Code of Civil Procedure Section 2025.330(b). The rules, standards, and guidelines adopted for the use of
technology in conducting discovery must be consistent with the requirement that deposition testimony be taken
stenographically, unless the parties agree or the court orders otherwise.n17

Further, the use of technology in conducting discovery does not modify or affect in any way the process used for the
selection of a stenographic court reporter.n18

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsStipulationsCivil
ProcedurePretrial MattersConferencesCase Management

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.730(a)(1).

Page 25
1-41 California Deposition and Discovery Practice § 41.03



(n2)Footnote 2. See Cal. Rules of Ct., Stds. Jud. Admin., Std. 3.10; see also § 41.21.

(n3)Footnote 3. See Code Civ. Proc. § 404 et seq.

(n4)Footnote 4. See Gov. Code § 68600 et seq.

(n5)Footnote 5. See former Cal. Rules of Ct., Rule 209(b)(3). Cal. Rules of Ct., Rule 209 was revised, effective
January 1, 2004 and revised and renumbered, effective January 1, 2007 (see Cal. Rules of Ct., Rule 3.714). Rule 209, as
revised in 2004, eliminated Case Management Plans 1-3. As revised in 2007, Rule 3.714(a) provides that civil case
assignments to the case management program for review under the case management rules in Chapter 3 (Cal. Rules of
Ct., Rule 3.720 et seq.) in Division 7 (Civil Case Management) should be managed to meet specific goals. In what
appears to be a legislative oversight, Code Civ. Proc. § 2017.730(a)(4) was not amended to reflect this change.

(n6)Footnote 6. Code Civ. Proc. § 2017.730(a).

(n7)Footnote 7. Code Civ. Proc. § 2017.710.

(n8)Footnote 8. Code Civ. Proc. § 2017.730(c).

(n9)Footnote 9. Code Civ. Proc. § 2017.730(d).

(n10)Footnote 10. Code Civ. Proc. § 2017.730(d).

(n11)Footnote 11. Code Civ. Proc. § 2017.720(a).

(n12)Footnote 12. Code Civ. Proc. § 2017.740(a).

(n13)Footnote 13. Code Civ. Proc. § 2017.740(a).

(n14)Footnote 14. Code Civ. Proc. § 2017.740(a).

(n15)Footnote 15. Code Civ. Proc. § 2017.740(b).

(n16)Footnote 16. Code Civ. Proc. § 2017.740(b).

(n17)Footnote 17. Code Civ. Proc. § 2017.720(b).

(n18)Footnote 18. Code Civ. Proc. § 2017.720(b).
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§ 41.04 Stipulations Regulating Other Discovery Methods

Similar to stipulations regarding oral depositions, stipulations regarding written depositions may provide that the
deposition be taken before any person, at any time or place, on any notice, and in any manner, and when so taken may
be used like other depositions.n1

Unless the court orders otherwise, the parties may also by written stipulation modify the procedures for any other
discovery method.n2 The parties may agree to such modifications as extending the deadline for completion of
discovery,n3 expanding the number of allowable specially prepared interrogatoriesn4 or requests for admissions,n5 and
waiving formal demand requirements for physical examinations.n6 See Chapter 62, Physical and Mental Examinations,
for sample stipulations regarding examinations.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical
ExaminationsCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsStipulations

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2016.030.

(n2)Footnote 2. Code Civ. Proc. § 2016.030.

(n3)Footnote 3. See Code Civ. Proc. § 2024.020(a).

(n4)Footnote 4. See Code Civ. Proc. § 2030.030.

(n5)Footnote 5. See Code Civ. Proc. § 2033.030.

(n6)Footnote 6. See former Code Civ. Proc. § 2032(e) and current Code Civ. Proc. § 2016.030.
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Reserved
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§ 41.10 Motions for Protective Orders

[1] Generally

Various provisions of the Civil Discovery Act provide procedures whereby a party or a deponent may obtain an order of
the court protecting him or her from an abuse of the discovery examination or permitting him or her not to make
disclosure of certain matters. For example, a party may move for a protective order involving depositions,n1
interrogatories,n2 inspection of documents, things, or places,n3 physical examinations,n4 requests for admissions,n5
and exchanges of expert trial witness information.n6 For further discussion and forms relating to these protective orders,
see Chapters 50-64.

[2] Protective Orders Regulating Frequency and Extent of Discovery

[a] Generally

The court may restrict the frequency or extent of use of discovery methods if it determines that (1) the discovery sought
is unreasonably cumulative or duplicative, or is obtainable from some other source that is more convenient, less
burdensome, or less expensive, or (2) the selected method of discovery is unduly burdensome or expensive, taking into
account the needs of the case, the amount in controversy, and the importance of the issues at stake in the litigation.n7
The court may make such determinations pursuant to a motion for a protective order by a party or other affected
person.n8

[b] Orders Within Discretion of Trial Court

Code of Civil Procedure Section 2019.030 gives the trial court considerable discretion to restrict burdensome or
duplicative discovery.n9 This discretion may, however, be limited to the extent that a more specific provision limiting
discovery applies. For example, if a party propounding interrogatories fails to follow the procedure for obtaining further
responses, he or she waives any right to compel further responses under Code Civil Procedure Section 2030.300. In this
situation, the court essentially has no discretion to permit the propounding party to avoid the waiver under Code Civil
Procedure Section 2030.300 by serving the same questions in a second set of interrogatories.n10

On the other hand, a specific provision limiting one method of discovery does not apply to the use of other methods. For
example, if a party has waived its right to compel further inspection of documents under Code Civil Procedure Section
2031.310, that party is not automatically barred from employing another method to obtain disclosure of those
documents, such as a deposition at which the deponent is required to produce the records. In this situation the court may
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exercise its discretion under Code Civil Procedure Section 2019.030 to determine whether use of the second method of
discovery is burdensome or duplicative.n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsInterrogatoriesGeneral
OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2025.420, 2025.470, 2028.070.

(n2)Footnote 2. Code Civ. Proc. § 2030.090.

(n3)Footnote 3. Code Civ. Proc. § 2031.060.

(n4)Footnote 4. Code Civ. Proc. §§ 2032.510, 2032.520.

(n5)Footnote 5. Code Civ. Proc. § 2033.080.

(n6)Footnote 6. Code Civ. Proc. § 2034.250.

(n7)Footnote 7. Code Civ. Proc. § 2019.030(a).

(n8)Footnote 8. Code Civ. Proc. § 2019.030(b). For sample forms, see § 41.32. For discussion of protective orders
issued to limit the scope of discovery, see § 20.82.

(n9)Footnote 9. Carter v. Superior Court (1990) 218 Cal. App. 3d 994, 998, 267 Cal. Rptr. 290 (decided under
prior law).

(n10)Footnote 10. See Professional Career Colleges, Magna Institute, Inc. v. Superior Court (1989) 207 Cal.
App. 3d 490, 493-494, 255 Cal. Rptr. 5 (decided under prior law). For discussion and forms relating to interrogatories,
see Ch. 60.

(n11)Footnote 11. See Carter v. Superior Court (1990) 218 Cal. App. 3d 994, 996-998, 267 Cal. Rptr. 290 (court
of appeal issued a peremptory writ of mandate directing trial court to vacate its protective order barring party seeking
discovery from requiring the other party to bring records to deposition, and to reconsider its ruling (decided under prior
law)).
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§ 41.11 Motion to Establish Sequence and Timing of Discovery

Unless there is a rule of the Judicial Council, or a local court rule or local uniform written policy to the contrary, the
methods of discovery may be used in any sequence, and the fact that a party is conducting discovery, whether by
deposition or another method, does not operate to delay the discovery of any other party. However, on motion and for
good cause shown, the court may establish the sequence and timing of discovery for the convenience of parties and
witnesses and in the interests of justice.n1 For forms of motion to establish a discovery sequence, see § 41.33. Counsel
should determine if local court rules establish any priorities for conducting discovery depending on, for example, who
notices a deposition first, or the complexity of the case.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedurePretrial MattersConferencesPretrial Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2019.020. See also Fed. R. Civ. P., Rule 26(d), after which the statute was closely
patterned.
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§ 41.12 Application for Stay of Discovery

[1] Discovery Limited to Existing Actions

If a potential plaintiff is unable to state a viable cause of action on the basis of the facts already available to him or her,
that individual will be unable to employ any of the discovery methods in order to ascertain the facts essential to state a
cause of action.n1 This is in keeping with the general purpose of discovery, that of clarifying the underlying facts and
the contentions of the parties in litigation.n2 Indeed, most of the methods of discovery link the timing of permissible
discovery to the service of summons on, or appearance by, the party from whom discovery is sought.n3 Thus, unless
and until a plaintiff files a viable complaint stating at least one triable cause of action, permitting discovery of the
purported defendant would only be an unnecessary and burdensome expense to that individual.n4

Frequently, however, discovery is sought after the validity of the cause of action alleged in the plaintiff's complaint has
been challenged, and before a determination of validity has been made. In such a case, a stay of discovery is an
appropriate method of preserving the rights of both parties. For example, in Terminals Equipment Co. v. City and
County of San Francisco,n5 an action for inverse condemnation and precondemnation damages, during the course of
discovery the plaintiffs filed a far-reaching demand for inspection of documents.n6 Although the defendant city
responded by producing over 11 boxes of documents, the plaintiffs sought to have the city produce additional materials
consisting of several internal government documents pertaining to the city's own analyses and various cost estimates,
and filed a motion to compel production of those documents. The city refused to produce them, asserting they were
confidential internal government documents protected by the official information privilege,n7 and demurred on the
ground the complaint failed to state a cause of action. The trial court stayed the plaintiffs' motion to compel production,
pending resolution of the demurrer, which was eventually sustained with leave to amend. After a hearing on the
plaintiff's motion to compel production, the court ordered that the discovery stay remain in effect until the plaintiffs
filed an amended complaint that was not subject to demurrer, explaining that until they stated a valid cause of action,
they could not make the requisite showing to overcome the official information privilege. The court of appeal found that
the trial court's continuance of the stay was proper. It said that if the plaintiffs were unable to state a viable cause of
action on the basis of the facts already available, nothing in the disputed documents could do anything to change that.
Once it is recognized that a complaint shows that a plaintiff has no claim, all concerned should be spared the expense of
further proceedings.n8

[2] Procedural Considerations

The party resisting discovery may choose to file an application for a stay either as an initial response to the discovery
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request, or in response to a motion to compel discovery. In either case, it is advisable to make a good faith attempt at
some sort of dispute resolution with the other party in order to avoid sanctions.n9 When the discovery is sought through
the use of an oral deposition, and the notice of deposition is not in statutory compliance, there is specific authority for
the staying of the taking of that deposition and the quashing of that deposition notice.n10

As an alternative to seeking a stay of discovery, the party resisting discovery may seek a protective order that limits the
scope of discoveryn11 or the extent of discovery.n12 When a protective order is sought regarding the use of a particular
method of discovery, the specific provision pertaining to that method will typically be combined with these more
general provisions.n13

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureDiscoveryProtective OrdersCivil ProcedureDiscoveryUndue Burdens

FOOTNOTES:
(n1)Footnote 1. See generally Terminals Equipment Co. v. City and County of San Francisco (1990) 221 Cal. App. 3d
234, 247, 270 Cal. Rptr. 329 .

(n2)Footnote 2. See discussion in Ch. 2 (emphasis added).

(n3)Footnote 3. See, e.g., Code Civ. Proc. §§ 2025.210 (oral deposition), 2030.020 (written interrogatories),
2031.020 (inspection of documents), 2032.220 (physical examination), 2033.020 (request for admission).

(n4)Footnote 4. See Terminals Equipment Co. v. City and County of San Francisco (1990) 221 Cal. App. 3d 234,
247, 270 Cal. Rptr. 329 .

(n5)Footnote 5. Terminals Equipment Co. v. City and County of San Francisco (1990) 221 Cal. App. 3d 234, 270
Cal. Rptr. 329 .

(n6)Footnote 6. See Code Civ. Proc. § 2031.010 et seq., discussed in Ch. 61.

(n7)Footnote 7. See Evid. Code § 1040, discussed in Ch. 26.

(n8)Footnote 8. Terminals Equipment Co. v. City and County of San Francisco (1990) 221 Cal. App. 3d 234, 247,
270 Cal. Rptr. 329 (the plaintiffs elected to stipulate to judgment and appealed that judgment to the court of appeal).

(n9)Footnote 9. See Code Civ. Proc. § 2023.010(i), discussed in Ch. 42.

(n10)Footnote 10. See Code Civ. Proc. § 2025.410, discussed in Ch. 51.

(n11)Footnote 11. See Code Civ. Proc. § 2017.020; see discussion and forms in §§ 20.82, 20.93.

(n12)Footnote 12. See Code Civ. Proc. § 2019.030(b); see discussion and forms in §§ 41.10, 41.32.

(n13)Footnote 13. See, e.g., Code Civ. Proc. §§ 2025.420 (oral deposition, discussed in Ch. 51), 2031.060
(inspection of documents, discussed in Ch. 61).
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§ 41.13 Stay of Discovery in SLAPP Suits

In response to its finding that there is a disturbing increase in lawsuits brought primarily to chill the valid exercise of the
constitutional rights of freedom of speech and petition for the redress of grievances,n1 the Legislature enacted Code of
Civil Procedure Section 425.16, which authorizes a special motion to strike in order to determine the validity of such
actions.n2

When such a motion to strike is made, all discovery proceedings in the action will be stayed on the filing of the notice
of motion. The stay of discovery will remain in effect until notice of entry of the order ruling on the motion.n3
However, on noticed motion and for good cause shown, the court may order that specified discovery be conducted
notwithstanding the automatic stay.n4

The stay on ''all discovery proceedings'' under Code of Civil Procedure Section 425.16(g) imposed on the filing of an
anti-SLAPP motion extends to discovery motions, including pending motions, absent a successful motion under Section
425.16(g) to allow limited discovery.n5

For further discussion and a sample form of a motion to strike a plaintiff's claims that involve constitutionally protected
conduct, see California Forms of Pleading and Practice, Ch. 206, Demurrers, Motions to Strike, Motions for Judgment
on the Pleadings, and Motions for Nonsuit and Judgment , Part II (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureJudgmentsEntry of JudgmentsStays of
ProceedingsAutomatic StaysConstitutional LawBill of RightsFundamental FreedomsFreedom of SpeechGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. The so-called Strategic Litigation Against Public Participation or ''SLAPP suits.''

(n2)Footnote 2. See Code Civ. Proc. § 425.16(a).

(n3)Footnote 3. Code Civ. Proc. § 425.16(g).

(n4)Footnote 4. Code Civ. Proc. § 425.16(g); see, e.g., Tutor-Saliba Corp. v. Herrera (2006) 136 Cal. App. 4th
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604, 619, 39 Cal. Rptr. 3d 21 (trial court did not abuse its discretion in denying discovery under Code Civ. Proc. §
425.16(g) to prove elements of a prima facie claim for defamation that had been conceded by defendant); Sipple v.
Foundation for Nat. Progress (1999) 71 Cal. App. 4th 226, 247, 83 Cal. Rptr. 2d 677 (trial court did not abuse
discretion in denying motion for specified discovery under Code Civ. Proc. § 425.16(g) when it did not appear that
further discovery would have resulted in information that would have permitted plaintiff to demonstrate prima facie
case and avoid having his complaint stricken); cf. Garment Workers Ctr. v. Superior Court (2004) 117 Cal. App. 4th
1156, 1158, 12 Cal. Rptr. 3d 506 (trial court abused its discretion in permitting discovery on issue of actual malice after
a SLAPP motion was filed, in action for libel against organization advocating for low-income immigrant workers,
before first determining, after briefing and argument, whether plaintiffs had reasonable probability of establishing other
elements of their libel cause of action).

(n5)Footnote 5. Britts v. Superior Court (2006) 145 Cal. App. 4th 1112, 52 Cal. Rptr. 3d 185 (trial court erred in
proceeding with creditor's discovery motion while petitioners' second anti-SLAPP motion was pending and in issuing
order compelling petitioners' compliance with discovery requests, imposing monetary sanctions, and finding waiver of
their objections); see Contemporary Services Corp. v. Staff Pro Inc. (2007) 152 Cal. App. 4th 1043, 1061, 61 Cal.
Rptr. 3d 434 (requests to conduct limited discovery pending hearing on special motion to strike must be in form of
noticed motion).
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§ 41.14 Stay of Discovery in Related Civil Action and Criminal Proceedings

In Avant Corp. v. Superior Court,n1 the court of appeal considered, as an issue of first impression in California, whether
a corporation that is a defendant in related criminal and civil actions may obtain stay of discovery in the civil action
while the criminal action is pending.n2 In this case, a defendant corporation sought a writ of mandate to vacate an order
denying its motion to stay civil proceedings or to stay discovery in an action against it for defamation, intentional
infliction of emotional distress, and other torts, pending the disposition of a related criminal case.n3 Defendant argued
that the Fifth Amendment privilege against self-incrimination of the corporation's employees compelled a stay. The
court of appeal denied the writ petition, holding that the trial court did not abuse its discretion in denying the stay
because a corporation has no right against self-incrimination, and the Fifth Amendment rights of the corporation's
employees in this case were protected by the trial court's discovery order, which provided that the corporation's officers,
employees, and agents were required to provide only non-privileged information in their custody or control.n4

The court articulated the standard to be applied in deciding whether to stay civil proceedings until disposition of the
criminal matter. In the discovery context, the trial court's decisions on these matters are reviewed under the abuse of
discretion standard, not on Fifth Amendment grounds.n5 The court explained that the weight of authority holds that,
while the implication of the right against self-incrimination must be given serious consideration, staying a civil
discovery process to await the outcome of a related criminal case does not implicate constitutional issues, even when
the defendant raising the question in an individual defendant.n6 A court, however, has discretion to stay civil
proceedings, to postpone discovery, or to impose protective orders and conditions when the interests of justice seem to
require such action. In making that decision, the court should consider five factors, including the plaintiff's interest in
proceeding expeditiously with the litigation, the burden on the defendants, the court's convenience in managing its
cases, the interests of nonparties to the civil litigation, and the interest of the public in the pending civil and criminal
litigation.n7

Fuller v. Superior Court (2001) 87 Cal. App. 4th 299, 104 Cal. Rptr. 2d 525 , presented similar issues. In Fuller,
petitioners, who were plaintiffs in the underlying tort suit, claimed they were beaten by store security guards. Petitioners
noticed the depositions of the individual guard-defendants. Fearing criminal prosecution arising from the same incident,
the security guards moved the trial court for a protective order precluding the depositions, or staying them until the
criminal statute of limitations expired. Petitioners opposed the motion and asked the trial court by a mandamus petition
to prohibit the security guards from testifying at trial as to matters about which they might, during deposition, invoke
their privilege against self-incrimination. The trial court denied both the security guards' motion and petitioners'
petition. Petitioners then sought a writ of mandate.n8
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The court of appeal concluded, with respect to the security guards' motion, that a stay of discovery in the civil action
until the criminal statute of limitations expired would run counter to the courts' interest in expeditious and efficient
resolution of cases, and expose both sides of the litigation to the risk of diminished memory and lost records.n9
Accordingly, the court of appeal denied the writ and held that the depositions should proceed. The court explained that
if the security guards were to invoke their privilege, the trial court would then be able to fashion whatever protective
order it deemed reasonable to balance the interests of the parties and the judicial system.n10

In Fisher v. Gibson,n11 the court of appeal similarly found no absolute right to the continuance of a civil proceeding,
under Code of Civil Procedure Section 437c(h), based on appellant's assertion of the privilege against self-incrimination
in anticipation of criminal prosecution arising from the same facts.n12 In Fisher, a receiver sued appellant individual
and his company, seeking to set aside various payments to the company as fraudulent transfers under the Uniform
Fraudulent Transfer Act.n13 The receiver filed a motion for summary judgment, supported by specific documents,
affidavits, and other evidence;n14 appellant, on the other hand, argued, in essence, that the plaintiff in a civil action
could not obtain summary adjudication if the defendant simply asserted the privilege against self-incrimination due to a
potential parallel criminal proceeding.n15 The appellate court found this position to be without merit. The court held
that appellant failed to establish the right to a continuance under Code of Civil Procedure Section 437c(h), because he
failed to show that facts necessary to oppose the motion existed, but could not be presented because of the proper
assertion of the privilege.n16 Quoting Fuller v. Superior Court, this court explained, ''Only after the party claiming the
privilege objects with specificity to the information sought can the court make a determination about whether the
privilege may be invoked... . Consequently, a civil defendant does not have the absolute right to invoke the privilege
against self-incrimination.''n17

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureJudgmentsEntry of JudgmentsStays of
ProceedingsGeneral OverviewConstitutional LawBill of RightsFundamental RightsProcedural Due
ProcessSelf-Incrimination PrivilegeEvidencePrivilegesSelf-Incrimination PrivilegeElementsTortsIntentional
TortsIntentional Infliction of Emotional DistressGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 94 Cal. Rptr. 2d 505 .

(n2)Footnote 2. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 881, 94 Cal. Rptr. 2d 505 .

(n3)Footnote 3. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 878-879, 94 Cal. Rptr. 2d 505 .

(n4)Footnote 4. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 886-887, 94 Cal. Rptr. 2d 505 .

(n5)Footnote 5. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 886, 94 Cal. Rptr. 2d 505 .

(n6)Footnote 6. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 882-886, 94 Cal. Rptr. 2d 505
(citing cases).

(n7)Footnote 7. Avant! Corp. v. Superior Court (2000) 79 Cal. App. 4th 876, 885, 94 Cal. Rptr. 2d 505 .

(n8)Footnote 8. Fuller v. Superior Court (2001) 87 Cal. App. 4th 299, 302, 104 Cal. Rptr. 2d 525 .

(n9)Footnote 9. Fuller v. Superior Court (2001) 87 Cal. App. 4th 299, 302, 309, 104 Cal. Rptr. 2d 525 .

(n10)Footnote 10. Fuller v. Superior Court (2001) 87 Cal. App. 4th 299, 302, 309-310, 104 Cal. Rptr. 2d 525 .
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(n11)Footnote 11. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 109 Cal Rptr. 2d 145 .

(n12)Footnote 12. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 286-287, 109 Cal Rptr. 2d 145 .

(n13)Footnote 13. See Civ. Code §§ 3439.04, 3439.05.

(n14)Footnote 14. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 280, 109 Cal Rptr. 2d 145 .

(n15)Footnote 15. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 286-287, 109 Cal Rptr. 2d 145 .

(n16)Footnote 16. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 286-287, 109 Cal Rptr. 2d 145 .

(n17)Footnote 17. Fisher v. Gibson (2001) 90 Cal. App. 4th 275, 285, 109 Cal Rptr. 2d 145 , quoting Fuller v.
Superior Court (2001) 87 Cal. App. 4th 299, 305-306, 104 Cal. Rptr. 2d 525 .
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§ 41.20 Court Appointment of Referee

[1] Appointment and Challenge

A court must appoint as referee or referees the person or persons, not exceeding three, agreed on by the parties.n1 When
the parties do not agree on the selection of a referee or referees, a court may appoint a referee, in accordance with Code
of Civil Procedure Section 640(b), when, in any pending action, it determines that it is necessary to appoint a referee to
hear and determine any and all discovery motions and disputes relevant to discovery in the action.n2 The appointment
may be made on the written motion of any party or on the court's own motion.n3 The referee is authorized to report his
or her findings to the judge and make a recommendation on the findings.n4 Such an appointment may be appropriate,
for example, in cases of great magnitude or complexity.n5

When a referee is appointed under Code of Civil Procedure Section 639(5)(a), the order must indicate whether the
referee is being appointed for all discovery purposes in the action.n6

If either party objects to the referee appointed by the trial court, that party may promptly file a peremptory challenge
pursuant to Code of Civil Procedure Section 170.6.n7

If a discovery referee has been appointed for all discovery purposes, the motion to disqualify an appointed referee under
Code of Civil Procedure Section 170.6 must be made to the court by a party either within ten days after notice of the
appointment, or if the party has not yet appeared in the action, within ten days after the appearance.n8 If the discovery
referee has been assigned only for limited discovery purposes and the referee assigned is known at least ten days before
the date set for hearing, the motion to disqualify an appointed referee under Code of Civil Procedure Section 170.6 must
be made at least five days before the date set for hearing.n9

[2] Trial Court's Acceptance of Referee's Report

A trial court may accept a discovery referee's report without holding a hearing. Although such a report is advisory rather
than determinative and the trial court must independently consider the referee's findings before acting on his or her
recommendations, the trial court is not required to hold a hearing as a matter of law. If the court's order demonstrates a
considered and careful review, not only of the referee's report, but also of the transcript of the proceedings before the
referee, and of the objections, replies, and other papers filed after the referee's report was submitted, the court fulfills its
judicial responsibilities.n10

[3] Allocating Costs of Reference
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The prevailing party may not recover the costs of a discovery referee as a matter of right.n11 The trial court may order
the party who requests the referee to pay the referee's fees.n12 However, it is the trial court's responsibility to form a
fair means of discovery dispute resolution that considers the financial status of the parties. If the appointment of a
discovery referee is inappropriate because of the costs that would be incurred by the parties, the trial court should
consider alternatives, including a pro bono referee, a retired judge of the superior court sitting by assignment, or
retention of the matter by the trial court.n13 The court should also consider retaining the discovery dispute, particularly
when the parties object and uncomplicated matters are involved. Such action is in keeping with the goals of independent
calendaring.n14

It is an abuse of discretion for a trial court to order discovery disputes to be heard by a private referee, with the parties
sharing the costs equally, without considering the economic impact on the parties.n15 Moreover, the court may not
appoint a referee at a cost to the parties unless the court finds either that no party has established an economic inability
to pay a pro rata share of the referee's fee, or that one or more parties has established an economic inability to pay a pro
rata share of the referee's fees and that another party has agreed voluntarily to pay that additional share of the referee's
fee.n16 If the issue of economic hardship is raised by a party before the referee commences his or her work, the
referring court must determine a fair and reasonable apportionment of the reference costs before issuing its order.n17
Unless there is something to make the court question the accuracy a lawyer's unsworn representation concerning a
party's financial hardship or of a litigant's sworn declaration of financial hardship, counsel's representation or a litigant's
declaration should be considered sufficient, and no more can be required.n18 ''Fair and reasonable'' apportionment does
not mean imposing the entire cost of reference on an objecting financially-able party because the other party is
indigent.n19

In determining whether a party has established an inability to pay the referee's fees under Code of Civil Procedure
Section 639(d)(6)(A) (requiring that the court make that determination), the court must consider only the ability of the
party, not the party's counsel, to pay these fees. If a party is proceeding in forma pauperis, the party must be deemed by
the court to have an economic inability to pay the referee's fees. However, a determination of economic inability to pay
the fees is not limited to parties that proceed in forma pauperis. For those parties who are not proceeding in forma
pauperis, the court, in determining whether a party has established an inability to pay the fees, must consider, among
other things, the estimated cost of the referral and the impact of the proposed fees on the party's ability to proceed with
the litigation.n20

In considering a litigant's indigence in connection with a possible reference, the court may accept counsel's
representations, without requiring declarations or an application to proceed in forma pauperis, unless the court has
reason to suspect the representations are inaccurate.n21

The allocation of the referee's fees must be made by the court and not by the referee.n22

One court has held that a trial court does not have the authority to order an attorney to pay his or her client's share of
discovery referee's fees under Code of Civil Procedure Section 128.n23 However, the appellate court emphasized the
narrow nature of its holding, noting that the trial court, in this case, did not justify its order that counsel pay the fees of
the discovery referee on the basis of Code of Civil Procedure Sections 2023.010 et seq. and 2031.010 et seq.n24 It may
well be that, in a proper case, the burden of such fees could be placed on an erring attorney under the discovery
statute.n25

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersRefereesAppointmentsCivil ProcedureJudicial OfficersRefereesRemovalsCivil
ProcedurePretrial MattersConferencesPretrial ConferencesCivil ProcedurePretrial MattersConferencesPretrial Orders
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 640(a).

(n2)Footnote 2. Code Civ. Proc. § 639(a)(5).

(n3)Footnote 3. Code Civ. Proc. § 639(a).

(n4)Footnote 4. Code Civ. Proc. § 639(a)(5). See Sauer v. Superior Court (1987) 195 Cal. App. 3d 213, 225-226,
240 Cal. Rptr. 489 (referee's order imposing issue sanction on plaintiff was advisory and not binding on court; due
process not denied when judge independently reviewed referee's order before signing it, and reviewed it again at hearing
on plaintiff's motion opposing order).

(n5)Footnote 5. See, e.g., Lu v. Superior Court (1997) 55 Cal. App. 4th 1264, 1266, 1269-1270, 64 Cal. Rptr. 2d
561 (referee was appointed before discovery dispute even arose).

(n6)Footnote 6. Code Civ. Proc. § 639(c); see Code Civ. Proc. § 639(d) (required contents of written order).

(n7)Footnote 7. Autoland, Inc. v. Superior Court (1988) 205 Cal. App. 3d 857, 859-862, 252 Cal. Rptr. 662 ,
superseded on other grounds by statute (Code Civ. Proc. § 641 grounds for disqualification do not constitute exclusive
bases for disqualifying referee).

(n8)Footnote 8. Code Civ. Proc. § 639(b)(A).

(n9)Footnote 9. Code Civ. Proc. § 639(b)(B).

(n10)Footnote 10. Marathon Nat. Bank v. Superior Court (1993) 19 Cal. App. 4th 1256, 1260-1261, 24 Cal. Rptr.
2d 40 ; see Rockwell Internat. Corp. v. Superior Court (1994) 26 Cal. App. 4th 1255, 1269-1270, 32 Cal. Rptr. 2d 153
(trial court abdicated its judicial responsibility by entering order on referee's report without proper review).

(n11)Footnote 11. Baker-Hoey v. Lockheed Martin Corp. (2003) 111 Cal. App. 4th 592, 594, 3 Cal. Rptr. 3d 593
(rejecting defendant's argument that it was entitled to recover costs of discovery referee as expert witness fees under
Code Civ. Proc. § 1033.5(a)(8)).

(n12)Footnote 12. Marathon Nat. Bank v. Superior Court (1993) 19 Cal. App. 4th 1256, 1261-1262, 24 Cal. Rptr.
2d 40 .

(n13)Footnote 13. Taggares v. Superior Court (1998) 62 Cal. App. 4th 94, 101, 72 Cal. Rptr. 2d 387 (court must
consider effect of reference on party of ''modest means'' as well as on party who is truly indigent); DeBlase v. Superior
Court (1996) 41 Cal. App. 4th 1279, 1283-1285, 49 Cal. Rptr. 2d 229 , (trial court erred in appointing referee where
plaintiff claimed indigence and motion did not raise complex or time-consuming issues). Solorzano v. Superior Court
(1993) 18 Cal. App. 4th 603, 616, 22 Cal. Rptr. 2d 401 (abuse of discretion to order indigent plaintiffs to pay half of
referee's fee).

(n14)Footnote 14. Taggares v. Superior Court (1998) 62 Cal. App. 4th 94, 104, 72 Cal. Rptr. 2d 387
(emphasizing use of word ''necessary'' in Code Civ. Proc. § 639(e)) (now see Code Civ. Proc. § 639(a)(5), amended
without substantive change, 2000 Stats., Ch. 644, § 2); see, e.g., Hood v. Superior Court (1999) 72 Cal. App. 4th 446,
449-450, 85 Cal. Rptr. 2d 114 (vacating reference orders in routine tort action and directing court to decide
run-of-the-mill discovery ''dispute'' after both sides served a small number of special interrogatories, a dispute arose, and
both sides filed motions to compel further responses).

(n15)Footnote 15. McDonald v. Superior Court (1994) 22 Cal. App. 4th 364, 368-370, 27 Cal. Rptr. 2d 310 ; see
Solorzano v. Superior Court (1993) 18 Cal. App. 4th 603, 616, 22 Cal. Rptr. 2d 401 (Code Civ. Proc. § 645.1,
governing payment of referee fees, did not authorize court to appoint privately compensated discovery referee without
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considering monetary burden on litigants; trial court must find fair means to resolve discovery disputes, considering
parties' financial status).

(n16)Footnote 16. Code Civ. Proc. § 639(d)(6)(A).

(n17)Footnote 17. McDonald v. Superior Court (1994) 22 Cal. App. 4th 364, 368-370, 27 Cal. Rptr. 2d 310
(plaintiff's declaration was competent evidence of her ability to pay referee's fees).

(n18)Footnote 18. Hood v. Superior Court (1999) 72 Cal. App. 4th 446, 450, 85 Cal. Rptr. 2d 114 (sworn
declaration of 71-year-old lawyer representing himself that order obligating him to pay referee's fees would be a
hardship, together with sworn statement of his income and expenses, was sufficient proof of his inability to pay referee's
fees).

(n19)Footnote 19. Taggares v. Superior Court (1998) 62 Cal. App. 4th 94, 104, 72 Cal. Rptr. 2d 387 .

(n20)Footnote 20. Code Civ. Proc. § 639(d)(6)(B).

(n21)Footnote 21. DeBlase v. Superior Court (1996) 41 Cal. App. 4th 1279, 1283-84, 49 Cal. Rptr. 2d 229 . See
also Lu v. Superior Court (1997) 55 Cal. App. 4th 1264, 1269-1270, 64 Cal. Rptr. 2d 561 (court noted that party made
no showing of financial hardship).

(n22)Footnote 22. DeBlase v. Superior Court (1996) 41 Cal. App. 4th 1279, 1286, 49 Cal. Rptr. 2d 229 (court
should make a provisional fee allocation order, subject to readjustment after referee returns report and
recommendation); McDonald v. Superior Court (1994) 22 Cal. App. 4th 364, 370, 27 Cal. Rptr. 2d 310 .

(n23)Footnote 23. Andrews v. Superior Court (2000) 82 Cal. App. 4th 779, 782, 98 Cal. Rptr. 2d 426 ; see Code
Civ. Proc. § 128(a)(4), (5) (''(a) Every court shall have the power to do all of the following: ... (4) To compel obedience
to its judgments, orders, and process, and to the orders of a judge out of court, in an action or proceeding pending
therein ... (5) To control in furtherance of justice, the conduct of its ministerial officers, and of all other persons in any
manner connected with a judicial proceeding before it, in every matter pertaining thereto.'').

(n24)Footnote 24. Andrews v. Superior Court (2000) 82 Cal. App. 4th 779, 782, 98 Cal. Rptr. 2d 426 .

(n25)Footnote 25. See Andrews v. Superior Court (2000) 82 Cal. App. 4th 779, 782-783, 98 Cal. Rptr. 2d 426 .
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§ 41.21 Preliminary Trial Conference in Complex Litigation

The Standards of Judicial Administration include special recommendations concerning the conduct of complex
litigation.n1 The term ''complex litigation'' means those cases that require specialized management to avoid placing
unnecessary burdens on the court or the litigants. Complex litigation may involve, for example, multiple related cases,
extensive pretrial activity, extended trial times, or difficult or novel issues, or may concern special categories such as
class actions.

In complex litigation, judicial management should begin early and be applied continuously and actively, based on the
circumstances of each case.n2

Time limits should be regularly used to expedite major phases of complex litigation. Time limits should be established
early, tailored to the circumstances of each case, firmly and fairly maintained, and accompanied by other methods of
sound judicial management.n3

In a complex litigation case the court may adopt a variety of procedures to facilitate litigation, particularly in the area of
discovery. For example, a county may designate all cases involving death and injury due to asbestos exposure as
complex litigation, and set up a court-ordered defense discovery coordination system designed to promote a
cost-effective method for defendants to acquire the information necessary to facilitate the evaluation of cases, to prevent
unnecessary and repetitious discovery, to provide continuity, efficiency, and economy in completing discovery
procedures, and to bring litigation to early and meaningful settlement negotiations.n4 Another procedure the court may
employ is the appointment of a discovery referee, even in the absence of a current discovery dispute. Such an
appointment may be very helpful because complex cases will invariably involve complex discovery disputes, and unless
managed, a case with many separately represented parties has the potential for burdensome and duplicative discovery.
Even in the unlikely absence of disputes, the referee can work with the attorneys in developing a discovery plan,
scheduling discovery in the most efficient, rational, and least oppressive manner. A referee can also work with attorneys
to create a document depository, thereby avoiding a great deal of work and duplication in preparing and responding to
document requests.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersRefereesGeneral OverviewCivil ProcedurePretrial MattersConferencesPretrial
ConferencesCivil ProcedurePretrial MattersConferencesPretrial Orders
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FOOTNOTES:
(n1)Footnote 1. See Cal. Rules of Ct., Stds. Jud. Admin., Std. 3.10.

(n2)Footnote 2. Cal. Rules of Ct., Stds. Jud. Admin., Std. 3.10(a).

(n3)Footnote 3. Cal. Rules of Ct., Stds. Jud. Admin., Std. 3.10(d).

(n4)Footnote 4. See, e.g., Asbestos Claims Facility v. Berry & Berry (1990) 219 Cal. App. 3d 9, 14-18, 267 Cal.
Rptr. 896 (Alameda and San Francisco counties may appoint defense discovery committee to schedule and notice
depositions and medical examinations, review answers to interrogatories, and initiate procedures to obtain medical and
employment records).

(n5)Footnote 5. Lu v. Superior Court (1997) 55 Cal. App. 4th 1264, 1269-1270, 64 Cal. Rptr. 2d 561 .
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§ 41.30 Forms of Stipulation for Depositions

[1] Stipulation to Take Early Deposition

[a] Form

It is stipulated that the provisions of Code of Civil Procedure Section 2025.210(b) are hereby waived by defendant.
Thus, plaintiff may take the deposition of ___________________ [name] before 20 days has expired after the service of
the summons on, or appearance by, any defendant.

[b] Comments

The form of stipulation in [a], above, may be used by a plaintiff who wishes to take a deposition before the expiration of
20 days after the service of the summons on, or appearance by, any defendant.n1 If plaintiff is unable to obtain
agreement on a stipulation, plaintiff may make a motion for an order, on good cause shown, to grant him or her leave to
take an early deposition.n2

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n3

[2] Stipulations at Taking of Deposition

[a] Stipulation Waiving Objections to Qualifications of Deposition Officer

[i] Form

It is stipulated that all objections to the qualifications of ___________________ [name] to take the deposition are
waived, and that the qualification requirements of Code of Civil Procedure Section 2025.320 are hereby waived.

[ii] Comments

The qualifications of a deposition officer are set forth in Code of Civil Procedure Section 2025.320. Generally, a
deposition must be conducted under the supervision of an officer who is authorized to administer an oath,n4 and who
must not be financially interested in the action and must not be a relative or employee of any attorney of any of the
parties.n5
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In addition, the services and products offered by the deposition officer or by the entity providing the services of the
deposition officer must be offered to all parties or their attorneys attending the deposition.n6 On the request of any party
or any party's attorney attending a deposition, any party or any party's attorney attending the deposition must enter in
the record of the deposition all services and products made available to that party or to that party's attorney or to a third
party who is financing all or part of the action by the deposition officer or by the entity providing the services of the
deposition officer.n7 The deposition officer or the entity providing deposition services may not provide any service or
product consisting of the deposition officer's notations or comments regarding the demeanor of any witness, attorney, or
party present at the deposition to any party or any party's attorney.n8 A deposition officer or the entity providing those
services also may not collect any personal identifying information about the witness as a service or product to be
provided to any party or third party who is financing all or part of the action.n9 A violation of these provisions may
result in a civil penalty of up to $5,000.n10 Under Code of Civil Procedure Section 2016.030, however, the parties may
use this form to stipulate to take the deposition before any person.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n11

[b] Stipulation That Deposition Officer May Be Absent While Deposition Is Recorded

[i] Form

It is stipulated that the deposition of the witness need not be recorded ___________________ [stenographically and/or
by audio technology and/or by video technology] in the presence of the officer taking the deposition, and that the
deposition officer may thus be absent during the time the deposition is actually taken and recorded.

[ii] Comments

It is the general practice in California to have depositions taken before certified shorthand reporters who are also
notaries public. This is more convenient and also saves some expense. However, when the deposition officer and
shorthand reporter are different people, it will save the time of the deposition officer to be absent during the taking of
the deposition after the witness has been sworn by the officer.

If the witness refuses to answer a question or produce documents, it may be necessary to call the officer back to the
deposition proceeding to direct the witness to appear at a session of the court as provided in Code of Civil Procedure
Section 2025.480.

See [c], below, regarding marking of exhibits by the shorthand reporter in the absence of the deposition officer.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n12

[c] Stipulation Regarding Marking of Exhibits in Absence of Deposition Officer

[i] Form

It is stipulated that any exhibits offered in evidence may be so marked, or marked for identification, by the reporter with
the same force and effect as if offered in evidence in the presence of, and so marked or marked for identification by, the
deposition officer.

[ii] Comments
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This form may be used as a companion stipulation to the stipulation in [b], above, when the deposition officer is a
separate person from the shorthand reporter, and desires to absent himself or herself during the taking of the deposition.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n13

[d] Stipulation That Instruction by Attorney for Party or Party-Affiliated Deponent Not to Answer
Constitutes Failure of Deponent to Answer

[i] Form

It is stipulated that ___________________ [name ], the deponent at the taking of this deposition is
___________________ [describe status as party or party-affiliated person, e.g., a party to this action or the managing
agent of ___________________ (name ), a party to this action], and that if the deponent is instructed to not answer any
question put to him/her by ___________________ [specify attorney for deposing party ], in the course of the taking of
this deposition, that instruction shall constitute a failure by the deponent to answer the question.

[ii] Comments

This form of stipulation might save some time during the examination because some attorneys frequently instruct the
witness not to answer. It is a good precaution to ask the witness whether he or she refuses to answer in each instance,
particularly when the question is important. In some instances it is advisable to ask the ground for the refusal so that
objections can be obviated.n14

[e] Stipulation Regarding Retention or Release of Originals of Exhibits

[i] Form

It is stipulated that the document(s) or other exhibits that may be offered in evidence at the examination in connection
with the deposition be retained in the possession of counsel who offered the evidence, and that the officer taking the
deposition be instructed to make copies thereof, one for each party, and substitute copies in place of the original exhibits
to the depositions.

Counsel so retaining the originals of the exhibits shall make them available for examination by any party to this
stipulation at any reasonable time.

[ii] Comments

This form of stipulation may be used when counsel wishes to retain the originals of exhibits offered in evidence in
connection with a deposition.

In the case of some bulky exhibits it may be neither desired nor practicable from a financial viewpoint to make copies.
If proper custodial care can be arranged, and the exhibits are properly marked and identified, copying can be dispensed
with and a stipulation entered into accordingly. Sometimes a stipulation is made for immediate substitution of a copy of
the original that was marked for identification and authenticated and that the copy may be used in evidence at the trial
with the same force and effect as if the original were produced. Variations of the suggested form of stipulation may be
made to fit the requirements of the particular case.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n15

Page 49
1-41 California Deposition and Discovery Practice § 41.30



[3] Stipulations Regarding Completion of Deposition

[a] Stipulation to Waive Reading and Signing of Transcript or Hearing or Viewing of Recording

[i] Form

It is stipulated that the ___________________ [stenographic transcript and/or audio recording and/or video recording]
of the deposition will not be available for ___________________ [reading and signing and/or listening and/or viewing]
by the deponent, and that the ___________________ [transcript and/or recording] may be used as if
___________________ [read and signed and/or reviewed] by the witness without correction.

[ii] Comments

Ordinarily, a deponent may correct, approve, or refuse to approve a deposition. The stenographic, audio, or video
recording of the deposition is made available to the deponent, who may respond either in person or by a signed
letter.n16 The parties may find this procedure unnecessary, particularly if the deponent is to testify in regard to a
noncontroversial matter. In such a case, a waiver might be desirable. In many instances, counsel may wish to enter into
this stipulation only after the deposition is taken.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n17

[b] Stipulation for Nontranscription of Deposition

[i] Form

It is stipulated that the deposition of ___________________ [name ], taken on ___________________ [date ], will not
be transcribed [add, when appropriate: unless any party to this stipulation shall demand transcription of the deposition
in writing, in which event the reporter's fees and transcription and copy costs shall be taxed in the above case the same
as if this stipulation had not been entered into].

[ii] Comments

Deposition testimony must be taken stenographically and transcribed unless the parties agree otherwise.n18

By using the above stipulation, parties may forego transcription of a deposition. They may wish to do so for a variety of
reasons. A party may desire to ascertain a few facts, or the deposition may be nonproductive, or a party may seek to
defer transcription of the deposition pending settlement negotiations. In such cases the party taking the deposition may
not be interested in having the deposition completed, and the opposing party may feel the same way.n19 Also, it may
impede full discovery if the transcription expense must be met for every deposition.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n20

[c] Stipulation That Portions of Deposition Be Transcribed

[i] Form

It is stipulated that the following described portions of the testimony taken on the deposition of ___________________
[name ] need only be transcribed, to wit: ___________________ [describe portions ]. [Add, if desired: It is also
stipulated that any other portion of the testimony, or the whole of the remainder of the testimony, shall be transcribed on
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written request by any party of record to this ___________________ (action or proceeding).]

[ii] Comments

This form of stipulation may be useful when certain portions of the deposition are of no value, and the parties desire to
limit the transcription to certain portions of the deposition. The cost of transcribing the useless portions of a deposition
will thereby be saved.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n21

[d] Stipulation That Subsequent Deposition May Be Taken

[i] Form

It is stipulated that ___________________ [specify party taking deposition ] may take the deposition of
___________________ [name of witness ] on oral examination notwithstanding the fact that ___________________
[specify party taking deposition ] has taken a prior deposition from the deponent. [Add if deponent is nonparty:
___________________ (Specify name of witness ) consents to the taking of this deposition.]

[ii] Comments

Ordinarily, once any party has deposed a person, neither the party who gave, nor any other party who received, notice of
the deposition may take a subsequent deposition of that deponent. However, the parties, with the consent of any
deponent who is not a party, may stipulate that a subsequent deposition be taken.n22

The above stipulation enables a party to take a subsequent deposition of a witness. The stipulation should be signed by
the parties and, if the deponent is not a party, by the deponent.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n23

When a stipulation for a subsequent deposition is unavailable, a court may grant leave to take the deposition on a
showing of good cause.n24

[e] Stipulation That Attorney or Operator Keep Transcript or Recording Longer Than Six Months

[i] Form

It is stipulated that ___________________ [name of attorney or operator ] shall preserve and retain custody of the
___________________ [transcript and/or audio recording and/or video recording] of the deposition of
___________________ [name of deponent ] for ___________________ [specify period longer than six months ] after
final disposition of the action.

[ii] Comments

Under Code of Civil Procedure Section 2025.550(b), the attorney or equipment operator charged with keeping the
transcript or recording of a depositionn25 must keep the transcript or recording for six months after final disposition of
the action. This stipulation requires the custodian to keep and preserve the record for a longer time. If a stipulation
cannot be obtained, the court may order extended retention and preservation on motion of any party.n26
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[4] Stipulation for Use of Deposition at Trial

[a] Stipulation That All Formalities Have Been Complied With

[i] Form

It is stipulated that the deposition of ___________________ [name ] shall be deemed to be taken in full compliance
with the provisions of the Code of Civil Procedure of California.

[Add if reserving right to suppress: The parties reserve the right to suppress the deposition on noticed motion in the
event of errors or irregularities in the deposition.]

[ii] Comments

This form of stipulation should only be entered into after careful consideration, and only if there is some doubt
concerning whether it fully complies with the code requirements.n27 It may be that the parties desire to use the
deposition despite defects in the formalities of taking the deposition, in which event the above stipulation would be
appropriate.

To preserve their rights regarding errors or irregularities in the deposition itself, the parties may wish to reserve the right
to suppress the deposition by noticed motion. This reservation is included in the optional paragraph.

This form may be combined with other stipulations such as the form of stipulation to take a deposition without formal
notice.n28

[b] Stipulation Authorizing Use of Deposition Without Signature

[i] Form

The deposition of ___________________ [name ] may be used with the same effect as if it had been signed if the
witness has not corrected or signed the deposition within ___________________ [specify time ] of the time it has been
___________________ [completed or transmitted] to ___________________ [him/her or his/her attorney of record],
provided the witness has had a reasonable opportunity to read and correct the same.

[Add if reserving right to suppress: Each of the parties hereto reserves the right to move to suppress the deposition on
noticed motion in the event of errors or irregularities in the deposition.]

[ii] Comments

Code of Civil Procedure Section 2025.520 provides the procedures to be used for reading, correcting, and signing the
original of the deposition unless the parties agree on the record to waive the procedure. The section includes procedures
relating to the effectiveness of the deposition if the deponent fails to appear at the office of the deposition officer or
notify the officer by letter within a 30-day period following the notification that the original of the deposition is
available. The above stipulation may be used if the parties wish to alter this procedure, such as by setting a longer or
shorter period for the deponent to approve or refuse to approve the deposition.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n29

[c] Stipulation Authorizing Use of Deposition of Independent Witness at Trial Regardless of Availability at
Trial
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[i] Form

It is stipulated that the deposition of ___________________ [name ] taken on ___________________ [date ] may be
read in evidence at the trial of this action regardless of the availability of the witness at such time [add, when
appropriate: subject to such objections as might be made to the deposition or any part of it that would be available if the
witness had personally testified at the trial].

[ii] Comments

Generally, the deposition testimony of an independent witness is inadmissible hearsay if the deponent is available to
testify at trial.n30 This stipulation would allow the use of such deposition testimony at trial, regardless of the deponent's
availability. Care must be taken not to make too broad a stipulation, and to reserve the right to make objections.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n31

[5] Stipulation to Take Deposition by Written Questions

[a] Form

It is stipulated that the attached questions shall be propounded to the witness and his/her answers taken under oath. The
parties reserve the right to object to the competency or admissibility of any of the questions, and to any of the answers
to them.

[b] Comments

Code of Civil Procedure Section 2025.330(e) provides that in lieu of participating in the oral examination, parties may
transmit writ ten questions in a sealed envelope to the party taking the deposition for delivery to the deposition officer,
who must unseal the envelope and propound them to the deponent after the oral examination has been completed.

This form can be accompanied by other stipulations, as in the case of taking depositions on oral examination. For other
forms of stipulations, see [1]-[4], above.

Code of Civil Procedure Section 2028.010 et seq. provides for the taking of depositions by written questions. See
Chapter 52 for further discussion of this method. For a form of stipulation to take an oral deposition without formal
notice that may be adapted for use in taking a written deposition, see Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsStipulationsCivil ProcedureRemediesCosts & Attorney FeesCostsDepositions &
TranscriptsEvidenceTestimonyGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.210(b).

(n2)Footnote 2. See Code Civ. Proc. § 2025.210(b). See also forms of motion in Ch. 51.

(n3)Footnote 3. See stipulation form in Ch. 51.

(n4)Footnote 4. But see Code Civ. Proc. § 2020.420, which does not require the administration of an oath when the
deposition officer is seeking discovery only of business records for copying.
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(n5)Footnote 5. Code Civ. Proc. § 2025.320(a).

(n6)Footnote 6. Code Civ. Proc. § 2025.320(b).

(n7)Footnote 7. Code Civ. Proc. § 2025.320(d).

(n8)Footnote 8. Code Civ. Proc. § 2025.320(c).

(n9)Footnote 9. Code Civ. Proc. § 2025.320(c).

(n10)Footnote 10. Code Civ. Proc. § 2025.320(f).

(n11)Footnote 11. See stipulation form in Ch. 51.

(n12)Footnote 12. See stipulation form in Ch. 51.

(n13)Footnote 13. See stipulation form in Ch. 51.

(n14)Footnote 14. See Code Civ. Proc. § 2025.460 (waiver of objections).

(n15)Footnote 15. See stipulation form in Ch. 51.

(n16)Footnote 16. See Code Civ. Proc. §§ 2025.520, 2025.530.

(n17)Footnote 17. See stipulation form in Ch. 51.

(n18)Footnote 18. Code Civ. Proc. §§ 2025.330(b), 2025.510.

(n19)Footnote 19. When a nondeposing party desires a transcript and the deposing party does not, the California
Attorney General has stated that the deposing party still must bear the cost of the transcription. See 67 Ops. Cal. Atty.
Gen. 462 .

(n20)Footnote 20. See stipulation form in Ch. 51.

(n21)Footnote 21. See stipulation form in Ch. 51.

(n22)Footnote 22. Code Civ. Proc. § 2025.610. This statute does not preclude taking one subsequent deposition of
a natural person who has previously been examined as a result of that person's designation to testify on behalf of an
organization under Code Civ. Proc. § 2025.230. One subsequent deposition also may be taken, pursuant to a court order
under Code Civ. Proc. § 485.230, for the purpose of discovering the identity, location, and value of property in which
the deponent has an interest. Code Civ. Proc. § 2025.610(c)(2).

(n23)Footnote 23. See stipulation form in Ch. 51.

(n24)Footnote 24. Code Civ. Proc. § 2025.610(b). See Ch. 51.

(n25)Footnote 25. For a discussion of custody of deposition transcripts or recordings, see Ch. 51.

(n26)Footnote 26. Code Civ. Proc. § 2025.550(b); see Cal. Rules of Ct., Rule 3.250(b) (retention of original papers
not filed). See Ch. 51.

(n27)Footnote 27. See discussion in § 41.02[2][c].

(n28)Footnote 28. See stipulation form in Ch. 51.
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(n29)Footnote 29. See stipulation form in Ch. 51.

(n30)Footnote 30. See Evid. Code §§ 1200-1201, 1290-1292.

(n31)Footnote 31. See stipulation form in Ch. 51.
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§ 41.31 Stipulation to Extend Time for Response to Discovery Request

[1] Form

It is stipulated that ___________________ [name of party ] shall have ___________________ [state time for response,
e.g., 40 days] after the date of service to respond to the ___________________ [state type of discovery request, e.g.,
inspection demand] served on the party on ___________________ [date of service of demand ].

[2] Comments

Parties may modify the discovery procedures for any of the methods of discovery listed in Code of Civil Procedure
Section 2019.010 by written stipulation.n1

When parties find that the statutory time limits for response to discovery requests are unsatisfactory, they may stipulate
to either longer or shorter periods. For example, in a complicated case, one party may find that the 30-day time limit for
response to interrogatories is too short.n2 Rather than making a motion in court for an extension, the responding party
may ask the serving party for a stipulation.

This form may be combined with other stipulations, such as the form of stipulation to take a deposition without formal
notice.n3

An agreement to extend time for response to discovery requests, whether offered separately or as an attachment to
another document, may not be filed unless it is offered as relevant to the determination of an issue in a law and motion
proceeding or other hearing, or the agreement is ordered filed for good cause.n4

For the time limits on particular discovery methods, see Chapters 51- 64.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsTime LimitationsExtensionsCivil
ProcedureDiscoveryMethodsStipulations

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2016.030.
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(n2)Footnote 2. See Code Civ. Proc. § 2030.260.

(n3)Footnote 3. See stipulation form in Ch. 51.

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.250(a)(7).
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§ 41.31A Stipulation to Use Technology in Conducting Discovery

[1] Form

It is stipulated that ___________________ [identify parties] (''parties'') will conduct and maintain discovery in
electronic media and by electronic communication. Specifically, the parties will use electronic technology for the:
___________________ [specify how electronic technology will be used, e.g., service of discovery requests and
responses and/or service and presentation of motions and/or the production, storage, and access to information].

The parties will follow the following procedures relating to the use of electronic technology in conducting discovery:
___________________ [set forth rules relating to electronic discovery and the use of such discovery data in court
proceedings].

It is stipulated that the procedures enumerated above meet all of the following criteria:

(1) They promote cost-effective and efficient discovery or motions relating to that discovery.

(2) They do not impose or require undue expenditures of time or money.

(3) They do not create an undue economic burden or hardship on any person.

(4) They promote open competition among vendors and providers of services in order to facilitate the
highest quality service at the lowest reasonable cost to the litigants.

(5) They do not require parties or counsel to purchase exceptional or unnecessary services, hardware, or
software.

As used in this stipulation, ''technology'' has the meaning set forth in Code of Civil Procedure Section 2017.710.

[2] Comments

Under Code of Civil Procedure Section 2017.730, parties may stipulate to the entry of orders for the use of technology
in conducting discovery.
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An order authorizing discovery may be made only on stipulation of the parties (or on the express findings of the court)
that the procedures adopted in the order do all of the following:n1

Promote cost-effective and efficient discovery or motions relating to that discovery.

Do not impose or require undue expenditures of time or money.

Do not create an undue economic burden or hardship on any person.

Promote open competition among vendors and providers of services in order to facilitate the highest
quality service at the lowest reasonable cost to the litigants.

Do not require parties or counsel to purchase exceptional or unnecessary services, hardware, or
software.

For further discussion of the use of technology in conducting discovery, refer to § 41.02A.

This form may be combined with other stipulations, as desired.n2

For discussion and a form of order, see Chapter 8, § 8.50[6].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsElectronic DiscoveryBurden & ExpenseCivil
ProcedureDiscoveryMethodsStipulationsCivil ProcedureDiscoveryUndue Burdens

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2017.730(c).

(n2)Footnote 2. See, e.g., Ch. 51 (containing form of stipulation to take deposition without formal notice).
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§ 41.32 Proceedings for Protective Order to Restrict Frequency or Extent of Use of Discovery Methods

[1] Notice of Motion and Motion for Protective Order

[a] Form

SUPERIOR COURT OF CALIFORNIA
COUNTY OF ____________________
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR PRO-
TECTIVE ORDER THAT ____________________
[specify, e.g., DEMANDS FOR INSPECTION OF
DOCUMENTS NOT BE PERMITTED] [; MEMOR-
ANDA; DECLARATION(S) OF
___________________ (name(s))] [Telephone Ap-
pearance]
Code Civ. Proc. § 2019.030
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify party, e.g., plaintiff], ___________________ [name ] and to his/her/its attorney of
record:
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NOTICE IS HEREBY GIVEN that on ___________________ [date ], at ___________________ [time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) ___________________ of]
this court, located at ___________________ [street address ], ___________________ [city ], ___________________
[specify moving party, e.g., defendant] ___________________ [name ] will, and hereby does, move for an order that
____________________ [specify particular order sought, e.g., plaintiff not be allowed to demand the inspection of
documents in defendant's custody]. The motion will be made on the grounds that ___________________ [the discovery
sought is ___________________(unreasonably cumulative or duplicative or obtainable from some other source that is
more convenient, less burdensome, or less expensive) and/or the selected method of discovery is unduly burdensome or
expensive, taking into account the needs of the case, the amount in controversy, and the importance of the issues at
stake in the litigation]. [Add if monetary sanction sought: ___________________ (Specify party, e.g., Defendant) will
also move for an order to impose a monetary sanction in the amount of $____________________ against
___________________ (name ), ___________________ (specify, e.g., attorney for plaintiff), pursuant to Code of Civil
Procedure Sections 2019.030(c) and 2023.010 et seq.]

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration[s]
of ____________________ [name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference)] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion is for use by a party or affected natural person or organization to obtain a protective order
when (1) the discovery sought from the movant is unreasonably cumulative or duplicative, or is obtainable from some
other source that is more convenient, less burdensome, or less expensive, or (2) when the selected method of discovery
is unduly burdensome or expensive, taking into account the needs of the case, the amount in controversy, and the
importance of the issues at stake in the litigation.n1

A motion under Code of Civil Procedure Section 2019.030 must be accompanied by a declaration stating facts showing
a good faith attempt at an informal resolution of each issue presented by the motion.n2 See [2], below, for a form of
declaration.

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion for a protective order under Code of Civil Procedure
Section 2019.030, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.n3

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum
of points and authorities, and be accompanied by a declaration setting forth facts supporting the amount of any
monetary sanction sought.n4
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It may be appropriate to combine the form with other motion forms seeking a protective order authorized for a particular
discovery method. For forms seeking protective orders relating to particular discovery methods, see Chapters 51- 64.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Protective Order

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR PRO-
TECTIVE ORDER THAT ____________________
[specify, e.g., DEMANDS FOR INSPECTION OF
DOCUMENTS NOT BE PERMITTED]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify party, e.g.,
defendant)].

2. 2.This declaration is made in support of ___________________ [identify moving party, e.g., defendant]'s motion
for a protective order ___________________ [specify particular order sought, e.g., that plaintiff not be allowed to
demand the inspection of documents in defendant's custody].

3. 3.The nature of this ___________________ [action or proceeding] is ___________________ [specify nature of
action or proceeding ].

4. 4.The motion is based on the ground that the requested order is necessary to protect ___________________
[specify, e.g., defendant] from unwarranted discovery in that ___________________ [state facts showing that the
discovery is unreasonably cumulative or duplicative, obtainable from a more appropriate source, or unduly
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burdensome and expensive ].

5. 5. ___________________ [Specify party, e.g., Defendant] bases his/her request for the imposition of a sanction
in the amount of $ _____ on ___________________ [itemize and explain, in as many paragraphs as necessary, the
basis of the computation of the monetary amount of sanction requested ].

6. 6. ___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good-faith attempt
at an informal resolution of the ___________________ [issue or issues] presented by the motion in that
___________________ [state facts showing a reasonable and good-faith attempt at informal resolution of the issue or
issues presented by the motion ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

[b] Comments

This form of declaration is for use to support a motion for a protective order under Code of Civil Procedure Section
2019.030. The declaration must state facts demonstrating that (1) the discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less expensive; or (2)
the selected method of discovery is unduly burdensome or expensive, taking into account the needs of the case, the
amount in controversy, and the importance of the issues at stake in the litigation.n5

Code of Civil Procedure Section 2019.030 requires the movant to state in a supporting declaration facts showing an
attempt at informal resolution of each issue presented by the motion for the protective order. Paragraph number 6 in the
declaration contains such a statement.

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction sought.n6

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion for Protective Order

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION FOR PROTECT-
IVE ORDER THAT ___________________ [specify,
e.g., DEMANDS FOR INSPECTION OF DOCU-
MENTS NOT BE PERMITTED]

__________________________________________________
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The motion of ___________________ [specify party, e.g., defendant], ___________________ [name ] for a protective
order came on regularly for hearing by this court on ___________________ [date ]. Plaintiff appeared by counsel
___________________ [name ]; defendant appeared by counsel ____________________ [name ].

The court finds that the moving party has engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion. [The court also finds that ____________________ (specify opposing party, e.g.,
plaintiff) has not shown that he/she acted with substantial justification or that other circumstances make imposition of a
sanction unjust].

On proof being made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED that ___________________ [specify particular order, e.g., plaintiff is prohibited from demanding the
inspection of any documents relating to ___________________ (specify ) in defendant's custody].

[If monetary sanction imposed, add: IT IS FURTHER ORDERED that ___________________ (specify party, e.g.,
plaintiff) ___________________ (name ) pay forthwith to ___________________ (specify party, e.g., defendant)
___________________ (name ) the sum of $ ____________________ as reasonable expenses, including attorney's
fees.]
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order may be used when a noticed motion for a protective order under Code of Civil Procedure Section
2019.030 is granted. The court may restrict the frequency or extent of use of discovery methods pursuant to a motion for
a protective order by a party or other affected person.n7

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion for a protective order under Code of Civil Procedure
Section 2019.030, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.n8

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewConstitutional LawThe JudiciaryCase or
ControversyStandingElementsGovernmentsLocal GovernmentsLicenses

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2019.030(a); see § 41.10 [2].
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(n2)Footnote 2. Code Civ. Proc. § 2019.030(b).

(n3)Footnote 3. Code Civ. Proc. § 2019.030(c).

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. See Code Civ. Proc. § 2019.030; see notice of motion form in [1], above.

(n6)Footnote 6. Code Civ. Proc. § 2023.040.

(n7)Footnote 7. See Code Civ. Proc. § 2019.030.

(n8)Footnote 8. Code Civ. Proc. § 2019.030.

Page 65
1-41 California Deposition and Discovery Practice § 41.32



28 of 47 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART A In General

CHAPTER 41 Regulation of Discovery Methods
PART D. Forms

1-41 California Deposition and Discovery Practice § 41.33

§ 41.33 Proceedings to Establish Sequence and Timing of Discovery

[1] Notice of Motion to Establish Sequence and Timing

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER THAT ____________________ [specify, e.g.,
PERIOD FOR RESPONSE TO INTERROGATOR-
IES AND REQUESTS FOR ADMISSION BE
TOLLED UNTIL PHYSICAL EXAMINATION IS
COMPLETED] [; POINTS AND AUTHORITIES;
DECLARATION(S) OF ____________________
(name(s))]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify party, e.g., plaintiff] ___________________ [name ] and to his/her/its attorney of
record.:

NOTICE IS HEREBY GIVEN that on ___________________ [date ], at ___________________ [time ], or as soon
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thereafter as the matter can be heard in [___________________ (Department or Division) ___________________ of]
this court, located at ___________________ [street address ], ___________________ [city ], ___________________
[specify moving party, e.g., defendant] ___________________ [name ] will, and hereby does, move for an order that
____________________ [specify particular order sought, e.g., the period for responses by defendant to interrogatories
and requests for admissions pursuant to Code of Civil Procedure Sections 2030.260 and 2033.250 be tolled until
defendant completes a physical examination of plaintiff pursuant to Code of Civil Procedure Section 2032.210 et seq.].
The motion will be made on the ground that the requested order is necessary ___________________ [state grounds,
e.g., for the convenience of the parties and/or in the interests of justice].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration[s]
of ___________________ [name(s)], and the papers, records, and file in this action[, in particular,
___________________ the documents described in attachment 1, which are made a part hereof by reference)] [, and
such oral and documentary evidence as may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

Code of Civil Procedure Section 2019.020 authorizes a court to establish the sequence and timing of discovery,
pursuant to a motion, for the convenience of parties and witnesses and in the interests of justice. The moving party must
demonstrate good cause for granting the motion.n1

For a sample form of order that may be adapted for use if the motion is granted, see § 41.32[3], or see Chapter 8.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion to Establish Sequence and Timing

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
THAT ____________________ [specify, e.g., PERI-
OD FOR RESPONSE TO INTERROGATORIES
AND REQUESTS FOR ADMISSIONS BE TOLLED
UNTIL PHYSICAL EXAMINATION IS COM-
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)
)

PLETED]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify party, e.g.,
defendant)].

2. 2.This declaration is made in support of ___________________ [identify moving party, e.g., defendant]'s motion
for an order ___________________ [specify particular order sought, e.g., that the limitations period for responses by
defendant to interrogatories and requests for admissions pursuant to Code of Civil Procedure Sections 2030.260 and
2033.250 be tolled until defendant completes a physical examination of plaintiff pursuant to Code of Civil Procedure
Section 2032.210 et seq.].

3. 3.The nature of this ___________________ [action or proceeding] is ___________________ [specify nature of
action or proceeding ].

4. 4.There is good cause that this motion be granted because ___________________ [state facts showing good
cause, e.g., the defendant will be unable to properly respond to interrogatories and requests for admissions concerning
plaintiff's action until defendant has completed a physical examination of the plaintiff].

[5. ___________________ (Specify moving party, e.g., Defendant) has made a reasonable and good-faith attempt at an
informal resolution of the issues presented by the motion in that ___________________ (specify facts showing a
reasonable and good-faith attempt at informal resolution of the issue or issues presented by the motion ).]

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

[b] Comments

This form of declaration is for use to support a motion for an order under Code of Civil Procedure Section 2019.020 to
alter the sequence and timing of discovery. Although Code of Civil Procedure Section 2019.020 does not require such
facts to be shown, other Discovery Act provisions authorizing motions in regard to specific discovery methods require
the movant to state in a supporting declaration facts showing an attempt at informal resolution of any issues presented
by the motion.n2 It is good practice to include such a statement in the declaration under Code of Civil Procedure
Section 2019.020.
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[c] References

For a general discussion and form of declaration, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsAdmissionsResponses

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2019.020.

(n2)Footnote 2. See, e.g., Code Civ. Proc. §§ 2025.470, 2030.300.
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§ 42.syn Synopsis to Chapter 42: Sanctions for Misuse of Discovery Process

§ 42.01 Purpose of and Limits to Sanctions

[1] Generally

[2] Due Process Limitations

§ 42.02 Discovery Sanctions

[1] Generally

[2] Comparison With Former Law

[3] Comparison With Federal Rule

[4] Authority to Impose Sanction

§ 42.03 Misuses of the Discovery Process

[1] Generally

[2] Types of Misuse

[a] Generally

[b] Informal Resolution Requirement

[c] Belated Compliance With Discovery Order

§§ 42.04-42.09 Reserved

§ 42.10 Types of Sanctions

[1] Monetary Sanction
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[a] Availability

[b] When Sanction Mandatory

[c] Discretionary Award of Sanctions under California Rules of Court, Rule 3.1030 for Failure to Provide Discovery

[d] Determination of Amount

[2] Issue Sanction

[a] Generally

[b] Distinct From Failure to Respond to Request for Admission

[3] Evidence Sanction

[a] Generally

[b] Conduct Warranting Imposition of Sanction

[c] Effect of Sanction

[4] Terminating Sanction

[a] Generally

[b] Dismissal or Default

[c] Effect in Subsequent Actions

[d] Subsequent Malicious Prosecution Action

[5] Contempt Sanction

[a] Generally

[b] Intent Required

[6] Effect of State of Mind or Intent of Party Against Whom Sanctions Are Imposed

§ 42.11 Miscellaneous Monetary Sanctions

[1] Sanctions Under Code of Civil Procedure Sections 128.5 and 128.7

[2] Award of Sanctions Under Code of Civil Procedure Section 128.7 for Actions Violating Specified Conditions Filed
After 1994

[3] Award of Sanctions Under Code of Civil Procedure Section 128.5 for Frivolous Actions or Delaying Tactics in
Action or Proceeding Filed Before 1995
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[a] Reserved

[b] Encompasses Motions

[c] Showing Required

[d] Delay Caused by Advice to Unrepresented Client

[e] Sanctions Against Party and Attorney

[i] Generally

[ii] Right to Contribution

[f] Punitive Damages

[4] Violation of Court Order

[5] Failure to Obey Subpoena

§§ 42.12-42.19 Reserved

§ 42.20 Contempt Proceedings

[1] Generally

[2] Initiating Affidavit or Declaration

[3] Opposing Affidavit or Declaration

[4] Order to Show Cause

[5] Warrants of Attachment and Commitment

[6] Court Proceeding

[7] Punishment or Coercion of Contemner

[7A] Stay of Execution of Sentence

[8] Review of Contempt Judgment and Order

[9] Challenge by Nonparty

§ 42.21 Procedures Applicable to Order Imposing Sanction

[1] Generally

[2] Specific Provisions for Monetary Sanctions
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[3] Procedural Due Process Considerations

[a] Notice Required

[b] Written Findings by Court

[4] Written Order Imposing Expenses or Monetary Sanctions

[5] Reconsideration and Modification

[6] Review

[a] In General

[b] Sanction Based on Noncompliance With Court Order

§§ 42.22-42.29 Reserved

§ 42.30 Proceedings for Order re Contempt

[1] Declaration Supporting Order to Show Cause re Contempt

[a] Form

[b] Comments

[c] References

[2] Order to Show Cause re Contempt

[a] Form

[b] Comments

[c] References

[3] Order re Contempt

[a] Form

[b] Comments

[c] References

§ 42.30A Proceedings for Order re Issue or Evidence Sanction--Separate Statement Supporting Motion for Issue or
Evidence Sanction

[1] Form

[2] Use of Form
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[3] References

§ 42.31 Order for Sanctions--Clauses Granting and Denying

[1] Form

[2] Comments

[3] References

§§ 42.32-42.39 Reserved

§ 42.40 CHART: Sanctions

§ 42.41 Chart
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Scope

SCOPE

This chapter discusses general sanctions that may be imposed for misuse of the discovery process. Part A provides an
overview of sanctions, including a discussion of the misuses of the discovery process categorized in Code of Civil
Procedure Section 2023.010. Part B discusses the types of sanctions available under Code of Civil Procedure Section
2023.030, as well as other sanctions that may apply to misuses of the discovery process. Part C discusses procedures for
obtaining sanctions. Part D contains forms for use in proceedings to obtain a contempt sanction and a form of clauses
for use in an order granting or denying sanctions. Part E contains charts that provide quick-reference outlines of the
sanctions available against specific persons for misuses of the various discovery methods.

This chapter discusses sanctions generally, and does not discuss specific sanction provisions pertaining to particular
discovery methods. Sanctions specific to depositions are discussed in Chapters 50- 53. Sanctions specific to
interrogatories are discussed in Chapter 60. Sanctions specific to inspection of documents and property are discussed in
Chapter 61. Sanctions specific to mental and physical examinations are discussed in Chapter 62. Sanctions specific to
requests for admission are discussed in Chapter 63. Sanctions specific to exchange of expert trial witness information
are discussed in Chapter 64.
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§ 42.01 Purpose of and Limits to Sanctions

[1] Generally

Discovery sanctions are intended to achieve one of the principal purposes of discovery, which is to enable a party to
obtain evidence under the control of his or her adversary in order to further the efficient and economical disposition of a
lawsuit.n1 They were drawn in accordance with the general goal of discovery, which is the disclosure of information,
and clearly indicate a preference for voluntary compliance with discovery.n2

Although the trial court has broad powers of discretion in deciding whether to impose discovery sanctions, and its
decision to impose sanctions will be reversed only for arbitrary, capricious, or whimsical action, that discretion must be
exercised in a manner consistent with the basic purposes of sanctions.n3

A party seeking discovery may not be put into a better position by the imposition of sanctions than if the discovery
sought had been obtained in the first instance, and been completely favorable to the discovering party.n4 The penalty
must fit the dereliction and should not exceed that which is necessary to protect discovery rights.n5 Similarly, sanctions
should not be used to provide for punishment, forfeiture, or the avoidance of a trial on the merits.n6 Nor should
sanctions be used to bestow an unwarranted ''windfall'' on the party seeking discovery.n7 The only sanctions that may
be imposed are those that are suitable and necessary to enable the party seeking discovery to obtain the objects of the
discovery.n8

[2] Due Process Limitations

Constitutional due process imposes limitations on the power of courts, even in aid of their own valid processes, to order
discovery sanctions that deprive a party of his or her opportunity for a hearing on the merits of his or her claim.n9 When
a court's order goes beyond imposing a sanction that will accomplish the purpose of discovery and denies a party any
right to defend the action or to present evidence on issues of fact that are entirely unaffected by the discovery procedure
before it, it not only abuses its discretion, but deprives the recalcitrant party of due process of law.n10 For example, the
dismissal of an action as punishment for failure to pay a monetary sanction violates a plaintiff's due process.n11

Nevertheless, a state does have the power to create a presumption of fact regarding the bad faith and untruth of an
answer from the suppression or failure to produce the proof ordered. Due process is secured by the presumption that the
refusal to produce evidence material to the administration of due process is an admission of the want of merit in the
asserted claim. Thus, due process is only violated if the behavior of the party will not support the presumption that
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refusal to provide discovery is an admission of lack of merit in the party's case.n12 However, there can be no
presumption that a party's failure to pay monetary sanctions is a concession of the lack of merit to his or her claims in
the lawsuit.n13

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMisconductCivil ProcedureSanctionsMisconduct & Unethical BehaviorGeneral
OverviewCriminal Law & ProcedureDiscovery & InspectionDiscovery MisconductGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Caryl Richards, Inc. v. Superior Court (1961) 188 Cal. App. 2d 300, 303, 10 Cal. Rptr. 377
(decided under prior law).

(n2)Footnote 2. Ruvalcaba v. Government Employees Ins. Co. (1990) 222 Cal. App. 3d 1579, 1581, 272 Cal.
Rptr. 541 .

(n3)Footnote 3. In re Marriage of Economou (1990) 224 Cal. App. 3d 1466, 1475, 274 Cal. Rptr. 473 .

(n4)Footnote 4. McGinty v. Superior Court (1994) 26 Cal. App. 4th 204, 211, 31 Cal. Rptr. 2d 292 ; Wilson v.
Jefferson (1985) 163 Cal. App. 3d 952, 958-959, 210 Cal. Rptr. 464 (decided under prior law). See, e.g., Do It Urself
Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992) 7 Cal. App. 4th 27, 36, 9 Cal. Rptr. 2d 396 (imposition
of evidence sanction was not punitive, but was tailored to harm caused by misuse).

(n5)Footnote 5. Deyo v. Kilbourne (1978) 84 Cal. App. 3d 771, 793, 149 Cal. Rptr. 499 (decided under prior
law).

(n6)Footnote 6. Kahn v. Kahn (1977) 68 Cal. App. 3d 372, 381, 137 Cal. Rptr. 332 (decided under prior law);
Caryl Richards, Inc. v. Superior Court (1961) 188 Cal. App. 2d 300, 303, 10 Cal. Rptr. 377 (decided under prior law);
see also Stein v. Hassen (1973) 34 Cal. App. 3d 294, 301-303, 109 Cal. Rptr. 321 (decided under prior law).

(n7)Footnote 7. In re Marriage of Economou (1990) 224 Cal. App. 3d 1466, 1475, 274 Cal. Rptr. 473 .

(n8)Footnote 8. Motown Record Corp. v. Superior Court (1984) 155 Cal. App. 3d 482, 492, 202 Cal. Rptr. 227
(decided under prior law). See, e.g., McGinty v. Superior Court (1994) 26 Cal. App. 4th 204, 210-216, 31 Cal. Rptr. 2d
292 (trial court abused its discretion by precluding plaintiffs from using their expert witness because expert had
inadvertently forwarded materials subject to protective order to plaintiffs' attorney; attorney's conduct was not willful,
defendant was not prejudiced as materials would have been discoverable through normal discovery, and order was
tantamount to dismissal of case; sanctions were pure punishment to deter violation of court orders, which is not
appropriate aim of discovery sanctions).

(n9)Footnote 9. Midwife v. Bernal (1988) 203 Cal. App. 3d 57, 64, 249 Cal. Rptr. 708 .

(n10)Footnote 10. Midwife v. Bernal (1988) 203 Cal. App. 3d 57, 64-65, 249 Cal. Rptr. 708 (decided under prior
law).

(n11)Footnote 11. Hurtado v. Western Medical Center (1990) 222 Cal. App. 3d 1198, 1204, 272 Cal. Rptr. 324 .

(n12)Footnote 12. Midwife v. Bernal (1988) 203 Cal. App. 3d 57, 64, 249 Cal. Rptr. 708 (decided under prior
law; discussing Hammond Packing v. Arkansas (1909) 212 U.S. 322, 350-351, 29 S. Ct. 370, 53 L. Ed. 530 ).

(n13)Footnote 13. Midwife v. Bernal (1988) 203 Cal. App. 3d 57, 65, 249 Cal. Rptr. 708 (decided under prior
law; reversed dismissal as an inappropriate sanction for failure to pay monetary sanctions).
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§ 42.02 Discovery Sanctions

[1] Generally

Each discovery method has its own provisions governing sanctions appropriate to specific misuses of its process.n1 In
addition, the sections of the Civil Discovery Act that govern general protective orders,n2 time limits on discovery,n3 or
the discovery of a plaintiff's sexual conductn4 contain provisions for sanctions. All these provisions authorize the
imposition of particular sanctions, but then cross refer to Civil Discovery Act Chapter 7, ''Sanctions'', Code of Civil
Procedure Sections 2023.010-2023.040, governing discovery sanctions. In addition to an illustrative list of misuses of
the discovery process,n5 these provisions define the types of sanctions that may be imposed for those misuses.n6

A litigant proceeding in forma pauperis is held to the same standard of conduct in conducting litigation as any other
party, and sanctions, including monetary sanctions, are as equally available against such litigants as against other
litigants.n7n8n9

The court's authority to impose sanctions is discussed in [4], below.

[2] Comparison With Former Law

Sanctions for misuses of discovery procedures were previously governed by former Code of Civil Procedure Section
2034 (now see Code Civ. Proc. § 2034.010 et seq.). The substance of former Code of Civil Procedure Section 2034 and
Code of Civil Procedure Sections 2023.010 et seq. is similar in some respects. For example, the former law provided for
what were effectively monetary, issue, evidence, terminating, and contempt sanctions, which are specifically authorized
under the current law.n10 In addition, conduct that constituted a misuse of the discovery process under the former law
remains a misuse.n11 Thus, cases that construe former Code of Civil Procedure Section 2034 provide some guidance in
the application and interpretation of Code of Civil Procedure Sections 2023.010-2023.040, and are discussed in this
chapter for this purpose. These cases are denoted with the parenthetical ''decided under prior law'' and are persuasive,
rather than controlling, authority.

However, former Code of Civil Procedure Section 2034 and Code of Civil Procedure Section 2023.010 et seq. are
significantly different in their treatment of the monetary sanction. Formerly, the court was only authorized to impose a
monetary sanction if it found that the party to be sanctioned acted without substantial justification.n12 Under Code of
Civil Procedure Section 2023.030(a), the monetary sanction must be imposed, unless the court finds that the party to be
sanctioned acted with substantial justification or that other circumstances make the sanction unjust.n13 Thus, judicial
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discretion has been somewhat restricted.

[3] Comparison With Federal Rule

Code of Civil Procedure Sections 2023.010-2023.040 are derived in large part from Federal Rules of Civil Procedure,
Rule 37.n14 Both rules provide for the recovery of expenses incurred in making or opposing discovery motions due to
another person's unwarranted conduct.n15 Both rules prescribe issue, evidence, terminating, and contempt sanctions for
failure to obey a court order.n16 Thus, federal court decisions may be persuasive when there is no state authority
directly on point.n17

In addition to influencing the general sanction provisions of Code of Civil Procedure Section 2023.010 et seq., Federal
Rules of Civil Procedure, Rule 37 has also influenced sanction procedures specific to particular discovery methods. For
example, an improper failure to admit the genuineness of documents or truth of matters specified in a request for
admissions will produce similar results under both the federal rule and the state statute.n18

For further discussion of Rule 37, see Chapter 7.

[4] Authority to Impose Sanction

Monetary sanctionsn19 may be imposed to the extent and under the circumstances authorized by the particular
discovery method, after notice and hearing.n20 The methods of discovery that allow the imposition of a monetary
sanction under Code of Civil Procedure Section 2023.030 require the imposition of that sanction against a party who
unsuccessfully makes or opposes a specified motion, unless the court finds that the one subject to the sanction acted
with substantial justification or that other circumstances make the imposition of the sanction unjust.n21Code of Civil
Procedure Section 2023.030 itself provides that the court may impose a monetary sanction ordering that one engaging
in the misuse of the discovery process, or any attorney advising that conduct, or both, pay the reasonable expenses,
including attorney's fees, incurred by anyone as a result of that conduct, and that the court may impose the same
sanction against one unsuccessfully asserting that another has engaged in discovery misuse, any attorney advising that
assertion, or both.n22 However, this seemingly permissive provision for imposing monetary sanctions must be read
together with the following mandatory language: if a monetary sanction is authorized by any provision of the Civil
Discovery Act, the court shall impose that sanction unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.n23

The court also may award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n24 However, the failure to file a written opposition or to appear at a
hearing or the voluntary provision of discovery will not be deemed an admission that the motion was proper or that
sanctions should be awarded.n25

Issue,n26 evidence,n27 and terminatingn28 sanctions may be imposed to the extent, and under the circumstances
authorized by the particular discovery method, after notice and hearing.n29 The methods of discovery that permit the
issuance of these types of sanctions are based on, and require, disobedience of a court order compelling discovery.n30
For example, a terminating sanction issued solely for failure to pay a monetary sanction is never justified.n31

The contempt sanctionn32 may be imposed to the extent and under the circumstances authorized by the particular
discovery method, after notice and hearing.n33 The methods of discovery that permit a finding of contempt are based
on disobedience of a deposition subpoenan34 or the deponent's failure to obey an order to answer any question or to
produce any document or tangible thing.n35

Page 79
2-42 California Deposition and Discovery Practice § 42.02



The discovery statutes in the Code of Civil Procedure authorizing sanctions for discovery misconduct apply with full
force in fast-track matters.n36

The power to impose evidentiary sanctions under the Civil Discovery Act (Code Civ. Proc. § 2016.010 et seq.) as a
remedy for litigation misconductn37 supplements, but does not supplant, a court's inherent power to deal with litigation
abuse.n38 Thus, in a case of first impression, one court of appeal held that a trial court may, when faced with pervasive,
deliberate, and egregious misconduct--abuse that makes lesser sanctions inadequate to ensure a fair trial--use its
inherent judicial power to dismiss the action.n39 In that case, the trial court properly terminated litigation for discovery
misconduct ''run riot,'' including plaintiff's employing an investigator to steal confidential documents from defendant's
secure facilities and trash receptacles, altering those documents with the intent to mislead, and lying about the source
and number of the stolen documents in its verified discovery responses.n40

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMisconductCivil ProcedureDiscoveryProtective OrdersCivil ProcedureDismissalsInvoluntary
DismissalsGeneral OverviewCivil ProcedureDismissalsInvoluntary DismissalsFailures to ComplyCivil
ProcedureSanctionsMisconduct & Unethical BehaviorGeneral OverviewCriminal Law & ProcedureDiscovery &
InspectionDiscovery MisconductGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See, e.g., Code Civ. Proc. §§ 2025.410 et seq., (oral depositions); 2030.090, 2030.290 et seq.
(interrogatories).

(n2)Footnote 2. See Code Civ. Proc. §§ 2017.020 (order limiting scope of discovery), 2019.030 (order restricting
frequency or use of discovery methods).

(n3)Footnote 3. See Code Civ. Proc. § 2024.050 (motion to extend or reopen discovery).

(n4)Footnote 4. See Code Civ. Proc. § 2017.220 (motion for discovery in action for sexual harassment, sexual
assault, or sexual battery).

(n5)Footnote 5. See Code Civ. Proc. § 2023.010.

(n6)Footnote 6. See Code Civ. Proc. § 2023.030.

(n7)Footnote 7. See Midwife v. Bernal (1988) 203 Cal. App. 3d 57, 65, 249 Cal. Rptr. 708 .

(n8)Footnote 8. [Reserved]

(n9)Footnote 9. [Reserved]

(n10)Footnote 10. Compare former Code Civ. Proc. § 2034(b) with Code Civ. Proc. § 2023.030. See § 42.10.

(n11)Footnote 11. Compare former Code Civ. Proc. § 2034 with Code Civ. Proc. § 2023.010. See § 42.03.

(n12)Footnote 12. See former Code Civ. Proc. § 2034(a).

(n13)Footnote 13. See Code Civ. Proc. § 2023.030(a); see also California Practicum, The Sanction Provision of
the New California Civil Discovery Act, Section 2023: Will it Make a Difference or is it Just Another ''Paper Tiger''?
15 Pepperdine L. Rev. 401 (1988).

(n14)Footnote 14. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2023.
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(n15)Footnote 15. See Fed. Rules Civ. P., Rule 37(a)(4); Code Civ. Proc. § 2023.030(a); see also National Ass'n
of Radiation Survivors v. Turnage (N.D. Cal. 1987) 115 F.R.D. 543, 554-559 (monetary sanctions imposed under
Federal Rules and court's inherent power against party who destroyed documents and otherwise failed to cooperate in
the discovery process).

(n16)Footnote 16. See Fed. Rules Civ. P., Rule 37(b); Code Civ. Proc § 2023.030(b)-(e); see, e.g., Code Civ. Proc.
§§ 2025.480 (sanctions for disobeying order compelling answers or production at deposition), 2030.290 (sanctions for
disobeying order compelling response to interrogatories).

(n17)Footnote 17. See Gorman Rupp Industries, Inc. v. Superior Court (1971) 20 Cal. App. 3d 28, 30, 97 Cal.
Rptr. 377 .

(n18)Footnote 18. See, e.g., Fed. Rules Civ. P., Rule 37(c); Code Civ. Proc. § 2033.420. For discussion of Code
Civ. Proc. § 2033.010 et seq., see Ch. 63.

(n19)Footnote 19. See § 42.10[1].

(n20)Footnote 20. See Code Civ. Proc. § 2023.030.

(n21)Footnote 21. See, e.g., Code Civ. Proc. §§ 2017.020 (limitation of discovery); 2017.220 (action for sexual
harassment); 2019.030 (restriction of frequency or extent of discovery); 2024.050 (motion to extend discovery);
2025.260, 2025.410, 2025.420-2025.450, 2025.470, 2025.480, 2025.520, 2025.530 (oral depositions); 2028.040,
2028.050 (depositions by written questions); 2030.090, 2030.290-2030.310 (interrogatories); 2031.060,
2031.300-2031.320 (inspections); 2032.240, 2032.250, 2032.410, 2032.420, 2032.510, 2032.620, 2032.650
(examinations);, 2033.080, 2033.280, 2033.290 (admissions); 2034.250, 2034.470, 2034.630, 2034.730 (expert witness
information).

(n22)Footnote 22. Code Civ. Proc. § 2023.030(a).

(n23)Footnote 23. Code Civ. Proc. § 2023.030(a).

(n24)Footnote 24. Cal. Rules of Ct., Rule 3.1030(a).

(n25)Footnote 25. Cal. Rules of Ct., Rule 3.1030(b).

(n26)Footnote 26. See § 42.10[2].

(n27)Footnote 27. See § 42.10[3].

(n28)Footnote 28. See § 42.10[4].

(n29)Footnote 29. See Code Civ. Proc. § 2023.030.

(n30)Footnote 30. See, e.g., Code Civ. Proc. §§ 2025.450, 2025.480 (oral depositions); 2030.290, 2030.300
(interrogatories); 2031.300-2031.320 (inspections); 2032.240, 2032.410, 2032.420, 2032.620, 2032.650 (examinations);
2033.290 (admissions).

(n31)Footnote 31. Newland v. Superior Court (1995) 40 Cal. App. 4th 608, 615, 47 Cal. Rptr. 2d 24 (trial court
erred in striking defendant's answer and entering default judgment against him for failure to pay monetary discovery
sanction in timely manner).

(n32)Footnote 32. See § 42.10[5].
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(n33)Footnote 33. See Code Civ. Proc. § 2023.030.

(n34)Footnote 34. See Code Civ. Proc. §§ 2020.240 (deposition of nonparty), 2025.440 (deposition of party).

(n35)Footnote 35. See Code Civ. Proc. § 2025.480.

(n36)Footnote 36. See Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 Cal. App. 3d 481, 490, 282 Cal.
Rptr. 530 (upholding dismissal in fast track case based on party's failure to obey court's discovery order).

(n37)Footnote 37. See Code Civ. Proc. § 2023.030(a) (''To the extent authorized by the chapter governing any
particular discovery method or any other provision of this title, the court, after notice to any affected party, person, or
attorney, and after opportunity for hearing, may impose the following sanctions against anyone engaging in conduct that
is a misuse of the discovery process ...'').

(n38)Footnote 38. Peat, Marwick, Mitchell & Co. v. Superior Court (1988) 200 Cal. App. 3d 272, 285-291, 245
Cal. Rptr. 873 .

(n39)Footnote 39. Stephen Slesinger, Inc. v. The Walt Disney Co. (2007) 155 Cal. App. 4th 736, 758, 66 Cal.
Rptr. 3d 268 .

(n40)Footnote 40. Stephen Slesinger, Inc. v. The Walt Disney Co. (2007) 155 Cal. App. 4th 736, 744-756, 66 Cal.
Rptr. 3d 268 .
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§ 42.03 Misuses of the Discovery Process

[1] Generally

Discovery sanctions are directed at ''conduct that is a misuse of the discovery process.''n1 ''Misuse'' is broadly construed
and is not restricted to improper use of and resistance to discovery methods. For example, in one case, a court of appeal
upheld the imposition of sanctions, in part, under former Code Civ. Proc. § 2023 (now see Code of Civil Procedure
Section 2023.010 et seq.), based on a law firm's conduct in litigating on behalf of its client, knowing that defendant
client was a suspended corporation, even though the law firm did not engage in any abuse of the discovery process
itself.n2 The court of appeal rejected the law firm's argument that the imposition of sanctions in reliance on former
Code Civ. Proc. § 2023 (now see Code of Civil Procedure Section 2023.010 et seq.) was improper, because its conduct
in representing its client during ongoing discovery was not, in itself, an abuse of the discovery process.n3 The conduct
listed in Code of Civil Procedure Section 2023.010 is not exclusive ( see § 42.03[2][a]). In the court's view,
participating in discovery on behalf of a suspended corporation, knowing that the corporation was suspended, and
having reason to know or to suspect that this suspension disabled the corporation from participating in the litigation,
qualified as conduct abusive of the discovery process, and thus sanctionable. The court concluded that there was no
abuse of discretion in so holding, particularly as the sanctions order was also fully justified on other grounds.n4

''Misuse'' also includes the failure to attempt informal resolution of discovery disputes if the section governing a
particular discovery motion requires it, thereby causing a discovery motion to be brought before the court without the
prerequisite attempt to informally resolve the dispute.n5

Under some circumstances, sanctions may be imposed more than once when the misuse of the discovery process is
continuing.n6 For example, when a defendant moved for reconsideration of the monetary sanctions imposed on it for its
improper objections to a request for production of documents, but did not seek reconsideration of the court's order that
the requested documents be produced, the court ordered additional monetary sanctions against the defendant,
concluding that the motion for reconsideration was merely a continuation of its earlier unmeritorious objections,
constituting misuse of the discovery process.n7

The alleged abuse of the discovery process need not, however, be willful to support an award of sanctions.n8

[2] Types of Misuse

[a] Generally
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Code of Civil Procedure Section 2023.010 sets forth an illustrative, but not exhaustive, list of misuses of the discovery
process.n9 The misuses listed are as follows:

1. Persisting, over objection and without substantial justification, in an attempt to obtain information or
materials that are outside the scope of permissible discovery.n10

2. Using a discovery method in a manner that does not comply with its specified procedures.n11

3. Employing a discovery method in a manner or to an extent that causes unwarranted annoyance,
embarrassment, or oppression, or undue burden and expense.n12

4. Failing to respond or to submit to an authorized method of discovery.n13

5. Making an unmeritorious objection to discovery without substantial justification.n14

6. Making an evasive response to discovery.n15

7. Disobeying a court order to provide discovery.n16

8. Making or opposing, unsuccessfully and without substantial justification, a motion to compel or to
limit discovery.n17

9. Failing to confer in person, by telephone, or by letter with an opposing party or attorney in a
reasonable and good-faith attempt to resolve informally any dispute concerning discovery, if the section
governing a particular discovery motion requires the filing of a declaration stating facts showing that
such an attempt has been made.n18

[b] Informal Resolution Requirement

If the section of the Civil Discovery Act governing a particular motion requires the filing of a declaration stating facts
showing that a reasonable and good faith attempt at informal resolution has been made, the court is required to impose a
monetary sanction against any party or attorney who fails to confer as required.n19 This sanction must be imposed
regardless of the outcome of the motion.n20 Thus, it is suggested that the party responding to the motion for imposition
of the sanction prepare and serve in advance of the hearing on the motion a declaration stating a response to any facts
set out in the declaration of the moving party and facts showing an attempt at an informal dispute resolution by the
responding party. The monetary sanction includes the reasonable expenses, including attorney's fees, incurred by
anyone as a result of the failure to confer.n21

What constitutes a reasonable good faith effort to arrive at an informal resolution varies with the circumstances of each
case, the consideration of which are in the trial court's discretion.n22

While most sections governing a particular discovery procedure require an attempt at informal resolution as a
prerequisite to making a discovery motion and to the imposition of sanctions, not every section does. The following
motions and procedures that may result in the imposition of sanctions under Code of Civil Procedure Section 2023.010
et seq. do not require a declaration regarding an informal attempt at dispute resolution:

1. The imposition of a contempt sanction against a deponent for disobedience of a deposition
subpoena;n23

2. A motion for an order compelling responses to interrogatories;n24
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3. A motion for an order compelling a response to a demand for inspection of documents and things;n25

4. A motion for an order compelling a responding party to permit inspection of documents or things in
accordance with that party's statement of compliance;n26

5. A motion by a defendant to compel response and compliance with a demand for a physical
examination in a case in which plaintiff is seeking recovery for personal injuries;n27

6. A motion for an order imposing sanctions for failure to submit to or produce another for a physical
examination;n28

7. A motion for a protective order during a physical examination;n29 and

8. A motion for an order that the genuineness of documents or truth of matters specified in a request for
admission be deemed admitted.n30

Although these provisions do not expressly require a declaration regarding attempts at informal resolution, counsel
should confirm that local court rules do not require the declaration in such circumstances.n31 Thus, a declaration
indicating a good faith resolution attempt may be appropriate in the instances highlighted above, even though not
required by the Act.n32

[c] Belated Compliance With Discovery Order

Belated compliance with a discovery order does not preclude the imposition of sanctions. Last minute tender of
documents does not cure the prejudice to opponents, nor does it restore to other litigants on a crowded docket the
opportunity to use the courts.n33

A party requesting sanctions for belated compliance with a discovery order does not have an unlimited time in which to
do so. For example, when the party who ultimately prevailed at trial did not make a request for sanctions until the trial
was over, some seven months after the misuse in the form of belated compliance had occurred, the trial court was well
within its discretion in declining the request for sanctions.n34

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMisconductCivil ProcedureDiscoveryProtective OrdersCivil ProcedureSanctionsMisconduct
& Unethical BehaviorGeneral OverviewCriminal Law & ProcedureDiscovery & InspectionDiscovery
MisconductGeneral OverviewLegal EthicsProfessional ConductOpposing Counsel & PartiesLegal
EthicsSanctionsSuspensions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2023.030.

(n2)Footnote 2. Palm Valley Homeowners Assoc., Inc. v. Design MTC (2001) 85 Cal. App. 4th 553, 563-564, 102
Cal. Rptr. 2d 350 .

(n3)Footnote 3. Palm Valley Homeowners Assoc., Inc. v. Design MTC (2001) 85 Cal. App. 4th 553, 563, 102 Cal.
Rptr. 2d 350 (neither the client, nor the firm, for example, refused to provide relevant requested discovery, interposed
abusive discovery requests, or did anything to harm or delay the regular processes of discovery).
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(n4)Footnote 4. Palm Valley Homeowners Assoc., Inc. v. Design MTC (2001) 85 Cal. App. 4th 553, 563-564, 102
Cal. Rptr. 2d 350 ; see § 42.11[1][c] (discussing the imposition of sanctions in this case under Code Civ. Proc. § 128.5
(frivolous actions taken in bad faith).

(n5)Footnote 5. See Code Civ. Proc. § 2023.010(i), 2023.020; see discussion in § 42.03[2].

(n6)Footnote 6. See e.g., Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437-1438,
273 Cal. Rptr. 262 .

(n7)Footnote 7. Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437-1438, 273 Cal.
Rptr. 262 .

(n8)Footnote 8. Ghanooni v. Super Shuttle (1993) 20 Cal. App. 4th 256, 260, 24 Cal. Rptr. 2d 501 ; see
discussion in § 42.10[6].

(n9)Footnote 9. Code Civ. Proc. § 2023.010; see Palm Valley Homeowners Assoc., Inc. v. Design MTC (2001) 85
Cal. App. 4th 553, 563-564, 102 Cal. Rptr. 2d 350 (imposing sanctions, in part, under former Code Civ. Proc. § 2023
(now see Code Civ. Proc. § 2023.010 et seq.) for conduct not specifically listed-participating in discovery on behalf of
defendant client, knowing that defendant was a suspended corporation and disabled from litigation); Mattco Forge,
Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437-1438, 273 Cal. Rptr. 262 (former Code Civ. Proc. §
2023 (now see Code Civ. Proc. § 2023.010) means what it says; even though not contained in the list, a motion for
reconsideration of a discovery sanction award may be a misuse of discovery).

(n10)Footnote 10. See Code Civ. Proc. § 2025.420.

(n11)Footnote 11. See, e.g., failure to comply with requirements for notice of deposition. See Code Civ. Proc. §
2025.210-2025.270.

(n12)Footnote 12. See, e.g., use of interrogatories in a manner that causes such unwarranted results. See Code Civ.
Proc. § 2030.090.

(n13)Footnote 13. See, e.g., a party's failure to submit to a required mental or physical examination. See Code Civ.
Proc. §§ 2032.410 and 2032.420; Collisson & Kaplan v. Hartunian (1994) 21 Cal. App. 4th 1611, 1617-1620, 26 Cal.
Rptr. 2d 786 (repeated failures to respond to discovery requests); Ghanooni v. Super Shuttle (1993) 20 Cal. App. 4th
256, 260-261, 24 Cal. Rptr. 2d 501 (unreasonable refusal to submit to X-rays by defendant's physician).

(n14)Footnote 14. See, e.g., objecting to an interrogatory that seeks critical information, on grounds that the
interrogatory is not calculated to produce relevant evidence. See Code Civ. Proc. § 2030.090.

(n15)Footnote 15. See, e.g., responding to requests for admission but failing to address essential facts. See Code
Civ. Proc. § 2033.290.

(n16)Footnote 16. See, e.g., failure to obey an order compelling attendance at deposition. See Code Civ. Proc. §
2025.450.

(n17)Footnote 17. See, e.g., unsuccessfully making or opposing a motion to compel further responses to requests
for admission. See Code Civ. Proc. § 2033.290.

(n18)Footnote 18. See, e.g., failure by the proponent of a motion to quash notice of deposition to attempt informal
resolution. See Code Civ. Proc. § 2025.410.

(n19)Footnote 19. Code Civ. Proc. § 2023.010(i).
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(n20)Footnote 20. Code Civ. Proc. § 2023.020.

(n21)Footnote 21. Code Civ. Proc. § 2023.020.

(n22)Footnote 22. Obregon v. Superior Court (1998) 67 Cal. App. 4th 424, 432-433 ; see, e.g., Stewart v.
Colonial W. Agency, Inc. (2001) 87 Cal. App. 4th 1006, 1016-1017, 105 Cal. Rptr. 2d 115 (counsel's efforts to meet and
confer were adequate when he engaged in off-the-record discussion with opposing counsel at deposition, in attempt to
resolve one simple relevancy issue, in light of imminent trial date and cut-off dates for discovery, and opposing
counsel's announced unavailability for lengthy periods before trial).

(n23)Footnote 23. See Code Civ. Proc. § 2020.240.

(n24)Footnote 24. See Code Civ. Proc. § 2030.290.

(n25)Footnote 25. See Code Civ. Proc. § 2031.300.

(n26)Footnote 26. See Code Civ. Proc. § 2031.320.

(n27)Footnote 27. See Code Civ. Proc. § 2032.240.

(n28)Footnote 28. See Code Civ. Proc. §§ 2032.410, 2032.420.

(n29)Footnote 29. See Code Civ. Proc. § 2032.510.

(n30)Footnote 30. See Code Civ. Proc. § 2033.280.

(n31)Footnote 31. See, e.g., Riverside Co. Super. Ct. Rules, Rule 2.0035(A).

(n32)Footnote 32. See Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 122 Cal. App. 3d 326, 331,
175 Cal. Rptr. 888 (reconciling former Cal. Rules of Ct., Rule 221.5 with pre-1986 Code Civ. Proc. § 2034(a),
overruled on other grounds, American Home Assur. Co. v. Societe Commerciale Toutelectric (2002) 104 Cal. App. 4th
406, 128 Cal. Rptr. 2d 430 . For discussion of Code Civ. Proc. § 128.5, see § 42.11[1].

(n33)Footnote 33. See Sauer v. Superior Court (1987) 195 Cal. App. 3d 213, 227-229, 240 Cal. Rptr. 489 (citing
North Amer. Watch v. Princess Ermine Jewels (9th Cir. 1986) 786 F.2d 1447, 1450) .

(n34)Footnote 34. Colgate-Palmolive Co. v. Franchise Tax Bd. (1992) 10 Cal. App. 4th 1768, 1787-1789, 13 Cal.
Rptr. 2d 761 .
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§ 42.10 Types of Sanctions

[1] Monetary Sanction

[a] Availability

After notice to the affected party, person, or attorney, and after opportunity for hearing, the court may, to the extent
authorized by a section governing any particular discovery method or any other provision of the Civil Discovery Act,
impose a monetary sanction against any person engaging in misuse of the discovery process, any attorney advising that
conduct, or both. An order imposing a monetary sanction requires the offending person to pay the reasonable expenses,
including attorney's fees, incurred by anyone as a result of the misuse.n1 The statutory language makes clear that the
person misusing the discovery process is responsible for the reasonable expenses, including attorney's fees incurred by
anyone, not just those of another party to the action.n2

Although monetary sanctions against a party are based on the party's misuse of the discovery process, monetary
sanctions against a party's attorney require a finding that the attorney advised the conduct.n3

The monetary sanction may also be imposed against one who unsuccessfully asserts that another has engaged in the
misuse of the discovery process, or any attorney who advised that assertion, or both.n4 For example, a monetary
sanction may be imposed against a party taking a deposition by written questions who unsuccessfully makes a motion to
overrule an objection to a question.n5 A monetary sanction may also be imposed against a party who brings a frivolous
motion for reconsideration of an earlier award of sanctions.n6 The monetary sanctions available are limited to the
reasonable expenses, including attorney's fees, incurred in bringing the motion to compel discovery or impose
sanctions.n7 Thus, costs incurred as a result of the dereliction that leads to the motion to impose sanctions may not be
assessed.n8

In Argaman v. Ratan (1999) 73 Cal. App. 4th 1173, 1179, 86 Cal. Rptr. 2d 917 , the court of appeal, in a case of first
impression, held that an attorney litigating in propria persona may not be awarded a monetary discovery sanction under
Code of Civil Procedure Section 2023.030(a) based on attorney's fees incurred to compel compliance. In that case the
plaintiff, an attorney acting on his own behalf, filed a motion to compel defendant to provide further answers to special
interrogatories and for sanctions and attorney's fees. He requested compensation of $3,500 for his time at his billable
rate, as well as filing and copying costs. The trial court granted the motion to compel in part and denied the motion in
part and ordered defendant to pay $500 in sanctions pursuant to Code of Civil Procedure Section 2030.300. Defendant
appealed the sanction order, and the court of appeal reduced the sanction award by the amount based on compensation
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for the attorney litigant's time. In this, the court was guided by the California Supreme Court's decision in Trope v.
Katz,n9 which held that an attorney acting in propria persona is not entitled to recover ''reasonable attorney's fees'' under
Civil Code 1717 because the attorney cannot be said to ''incur,'' that is, become obliged to pay, compensation for his or
her time and lost business opportunities.n10 Similarly, an attorney is not entitled to an award of monetary discovery
sanctions based on attorney's fees incurred, because a pro se attorney litigant does not incur attorney's fees in the sense
of being liable to pay for legal representation.n11 Moreover, even if the value of the pro se attorney litigant's time and
effort were considered a ''reasonable expense,''n12 it would not be compensable under the statute because it has not been
incurred.n13

In contrast, in Do v. Superior Court (2003) 109 Cal. App. 4th 1210, 135 Cal. Rptr. 2d 855 , the Fourth District
appellate panel, in a case of first impression, held that a party represented by pro bono counsel was entitled to an award
of sanctions under former Code Civ. Proc. § 2025(j)(3) and 2025 (now see Code of Civil Procedure Section 2025.450
and Code of Civil Procedure Section 2023.010 et seq.) against the opposing party, who twice failed to appeal at a
noticed deposition--even though the party did not actually ''incur'' additional fees as a result of the opposing party's
conduct--when there was no finding that the failure to appeal was ''with substantial justification or that other
circumstances make the imposition of the sanction unjust.''n14 The court distinguished Argaman, in which the Second
District appellate panel concluded that awarding sanctions in the form of fees for discovery abuses by their opponents to
lawyers representing themselves would result in disparate treatment between self-represented lawyer-litigants and
self-represented non-lawyers. Rather, in this case, the court reasoned that ''to permit lawyers who do not charge their
clients to obtain monetary discovery sanctions in the form of fees does not result in disparate treatment; rather, the
opposite is true.'' To hold that parties represented by lawyers who provide their services free of charge are not entitled to
sanctions, while parties who have to pay fees are, would be unfair, in effect creating two separate classes of discovery
and granting different rights and remedies to each.n15

A pro se litigant, including a pro se attorney, can recover as sanctions under Code of Civil Procedure Section
2023.030(a) ''reasonable expenses'' he or she has ''incurred,'' including photocopying, computer-assisted legal research,
and other identifiable and allocable costs--even though those costs are ones that lawyers ordinarily include in their
hourly rates or other fee structures.n16

The monetary sanction described in Code of Civil Procedure Section 2023.030(a) is available only to the extent
authorized by the statute governing the particular discovery procedure. Many discovery procedures provide for
imposition of a monetary sanction against any party, person, or attorney who unsuccessfully makes or opposes a
discovery motion.n17 However, most statutes also require the person in whose favor the sanction would be imposed to
have made a reasonable and good-faith attempt at an informal resolution of each issue presented by the motion before
sanctions may be imposed by the court.n18

There are some discovery procedures that only provide that the monetary sanction be imposed in favor of a party who
has made a discovery motion, and do not mention any requirement of filing a declaration stating facts showing an
attempt at informal resolution of any dispute. In those circumstances, it would appear there is no requirement that the
moving party have attempted informal resolution.n19

One court has created an exception to the rule that monetary sanctions awarded under Code of Civil Procedure Section
2023.010 et seq. must be authorized by another provision of the discovery statutes. In Sherman v. Kinetic Concepts,
Inc. (1998) 67 Cal. App. 4th 1152, 79 Cal. Rptr. 2d 641 , an action for products liability based on design defect,
plaintiffs served a demand for production of documents under Code of Civil Procedure Section 2031.010 et seq.,
seeking records of all complaints regarding the product in issue. The defendants provided only three such complaints.
During trial, defendant's officers and employees testified that there were no other complaints. After a verdict for
defendant, plaintiffs heard by chance from an out-of-state attorney, who was pursuing a similar claim against defendant.
This attorney had been able to obtain discovery of many additional complaints. Given this new information, plaintiffs
sought monetary sanctions under Code of Civil Procedure Section 2023.010 in the context of a motion for a new trial.
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The trial court denied the request for discovery sanctions, reasoning that it could not award them ''after the case [was]
over.'' The court of appeal reversed, ruling that post-trial request for monetary discovery sanctions was not untimely.n20
As to the merits of plaintiffs' request, the applicable discovery statute authorizes monetary sanctions only in the context
of a motion to compel further responses.n21 Nevertheless, the court ruled that a motion to compel was not a prerequisite
for monetary sanctions in this case, because defendant's misconduct essentially precluded plaintiffs from making the
motion. Due to defendant's deceptive conduct, plaintiffs did not deem defendant's original responses incomplete or
evasive and had no reason to do so until they fortuitously received information from a nonparty, by which time the case
was over. At this point other sanctions were not available. It was therefore appropriate to seek monetary sanctions in
connection with a motion for new trial.n22 In light of the defendant's deceptive responses during discovery and lack of
candor, if not outright lies, when testifying at trial, the appellate court ruled that the trial court, on remand, was required
to award sanctions in amount sufficient to compensate plaintiffs for their expenses and fees in prosecuting the first trial,
and that it had discretion to award more.n23

Similarly, a court of appeal has held that a separate motion for monetary sanctions may be made after an underlying
motion to compel further response to an inspection demand is litigated.n24 The court found support for its decision in
Sherman v. Kinetic Concepts, Inc. (1998) 67 Cal. App. 4th 1152, 79 Cal. Rptr. 2d 641 (discussed above), in which the
court concluded that a motion for discovery monetary sanctions was appropriate even after the verdict. ''[C]ommon
sense dictates sanctions cannot be pursued before the affected party finds out about the alleged discovery dereliction of
his or her opponent. The true facts may not emerge until the end of trial.''n25 While the better practice may be to include
the request for monetary sanctions in the motion to compel further response, there is no legal requirement to do so.n26
Further, the timeliness of a separate motion for sanctions is subject to the trial court's discretion, rather than the 45-day
limit from the time of the initial service of the response under Code of Civil Procedure Section 2031.310.n27

Other monetary sanctions that may be available during the discovery process, but which are not within the Civil
Discovery Act and which are not limited to discovery procedures, are discussed in § 42.11.

[b] When Sanction Mandatory

If conduct occurs for which a monetary sanction is authorized by a particular discovery procedure, the monetary
sanction must be imposed, unless the court finds that the culpable person acted with substantial justification, or that
other circumstances make the sanction unjust.n28 This language corresponds to most of the provisions authorizing
monetary sanctions for any particular discovery method or procedure. Such provisions usually require the imposition of
a monetary sanction against any party, person, or attorney who unsuccessfully makes or opposes a discovery motion,
unless the court finds that the one subject to the sanction acted with substantial justification or that other circumstances
make the imposition of the sanction unjust.n29

When an appellate court holds that a trial court's denial of a discovery motion was incorrect, it may, notwithstanding the
mandatory language of the statute, choose not to impose monetary sanctions against the originally successful, but
ultimately unsuccessful, party.n30 Moreover, on determining that the underlying order was erroneous, an appellate
court may annul a trial court's order imposing sanctions on the ground that, if the underlying order was incorrect, the
originally unsuccessful, but ultimately successful, party obviously acted with substantial justification, or that that party's
ultimate success at the appellate level makes the imposition of the sanction unjust.n31

In contrast, Code of Civil Procedure Section 2033.280, governing the failure to respond to a request for admissions,n32
provides that it is mandatory that the court impose a monetary sanction under Code of Civil Procedure Section 2023.010
et seq. on the party or attorney, or both, whose failure to serve a timely response to a request for admissions necessitated
a motion that matters be deemed admitted. It does not include any language giving the court discretion not to impose the
sanction, such as a finding that the culpable person acted with substantial justification or that other circumstances make
the imposition of the sanction unjust. Accordingly, when a party fails to respond to a request for admissions, the
imposition of a monetary sanction is mandatory.n33
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[c] Discretionary Award of Sanctions under California Rules of Court, Rule 3.1030 for Failure to Provide
Discovery

The court also may award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed or opposition to the motion was withdrawn or the requested discovery was provided
to the moving party after the motion was filed.n34 However, the failure to file a written opposition or to appear at a
hearing or the voluntary provision of discovery will not be deemed an admission that the motion was proper or that
sanctions should be awarded.n35 For points and authorities supporting and opposing sanctions based on California
Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to California Points and
Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew Bender).

[d] Determination of Amount

Code of Civil Procedure Section 2023.030(a) authorizes monetary sanctions for the reasonable expenses, including
attorney's fees, incurred by anyone as a result of the conduct constituting a misuse of the discovery process.n36 The
sanction award is limited to those fees and expenses arising out of the particular misuse of the discovery process before
the court; it may not include expenses unrelated to that misuse.n37

When monetary sanctions are granted by the trial court, the evidence must be sufficient to support a finding that the
amount of sanctions reflects the amount spent or incurred by the party seeking discovery in an attempt to obtain
compliance with discovery. Moreover, the record must reflect a determination by the trial court that such amount spent
or incurred was reasonable.n38 If either of these elements are missing, the sanction award may be sent back for
reconsideration by the trial court. For example, in In re Marriage of Niklas, n39 the court of appeal issued a peremptory
writ directing the trial court to reconsider the sanction award. The court was critical of the trial court record, which
failed to explain how it determined the amount of sanctions, and appeared to have based the award on the total costs and
attorney's fees, rather than just those incurred as a result of the disregard of discovery orders by the opposing party.n40
Additionally, the court declined to consider two orders issued by the trial court subsequent to the filing of the notice of
appeal which purported to explain its award.n41

[2] Issue Sanction

[a] Generally

After notice to the affected party, person, or attorney, and after opportunity for hearing, the court may, to the extent
authorized by the Civil Discovery Act, impose an issue sanction against anyone engaging in the misuse of a discovery
process. An issue sanction provides that designated facts shall be taken as established in the action in accordance with
the claim of the party adversely affected by the misuse of the discovery process.n42

Under prescribed circumstances, the issue sanction may also be used to prohibit any party engaging in the misuse of a
discovery procedure from supporting or opposing designated claims or defenses.n43 For example, in a marital
dissolution proceeding, after the husband failed to comply with a series of orders compelling discovery, thereby
frustrating the wife's efforts to obtain information about community assets that he had concealed, the court ordered issue
sanctions that precluded the husband from offering any evidence, making any objections, or cross-examining any of the
wife's witnesses at trial on any issue except dissolution, custody, and visitation.n44

When an issue sanction is used to prohibit an offending plaintiff from supporting a claim that is critical to the action, the
ultimate result of that sanction may be dismissal of the action.n45 When an issue sanction is used to prohibit an
offending party from offering evidence or making objections with regard to designated claims, the ultimate result of that
sanction may be a default by that party on those claims.n46
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The court may also impose an issue sanction that precludes a party from proving a specified type of damages or loss.
For example, Sauer v. Superior Court n47 was a wrongful discharge action in which the plaintiff failed to respond to six
requests by the defendant, his former employer, to produce his personal financial records, and then failed to comply
with the referee's order requiring their production. The court of appeal upheld the imposition of an issue sanction that
precluded the plaintiff from proving economic loss. The court stated the general rule that a sanction should be
appropriate to the dereliction, and should not exceed that which is required to protect the interests of the party entitled to
but denied discovery. When a motion to compel has been granted, the sanction should not operate to put the prevailing
party in a better position than he or she would have been in if the discovery sought had been obtained and had been
completely favorable to his or her case. The issue sanction imposed in Sauer properly put the defendant as the
demanding party in the position in which it would have been had the discovery been entirely favorable, i.e., the
documents would have shown that the plaintiff suffered no economic loss.n48

An issue sanction designating certain facts as established may have consequential results such as precluding arguments
based on those facts. For example, in Kuhns v. State of California, n49 after the State failed to obey a court order to
produce documents relevant to the dangerous condition of an intersection and its prior notice of that condition, the trial
court imposed an issue sanction in the form of a deemed admission by the State that a dangerous condition existed on
the site, and that it had previous knowledge of that condition.n50 Later the trial court precluded the State from asserting
the defense that it had taken reasonable action to warn of the dangerous condition, reasoning that any such action was
necessarily intertwined with the circumstances establishing the dangerous condition and was therefore precluded by the
discovery sanction.n51

An issue sanction was properly imposed against a beneficiary of a trust in a proceeding by the trustee seeking a
determination that the beneficiary's objections to the trustee's account were frivolous and in bad faith. The court found
that the beneficiary's objections were without merit and that her claims of conflict of interest were barred by res judicata
or were untimely, after she refused to comply with a court order compelling the production of documents that were
highly relevant to her contention that she was excused by extrinsic fraud from timely raising her claim against the
trustee. The court properly applied the issue sanction to all of the beneficiary's objections, even though the documents
sought only related to two of the objections, where the court found that the beneficiary had abandoned her other
objections.n52

One court of appeal declined to instruct the trial court to impose an issue preclusion sanction, absent violation of a court
order. The court explained that former Code Civ. Proc § 2025(o) (now see Code of Civil Procedure Section 2025.480)
permits the court to ''make those orders that are just against the disobedient party, or against the party with whom the
disobedient deponent is affiliated, including the imposition of an issue sanction, an evidence sanction, or a terminating
sanction under [former] Section 2023'' only when a deponent ''fails to obey an order entered under [Code of Civil
Procedure Section 2025.480].''n53 The court observed that some courts have held that the more serious sanctions may
be imposed under Code of Civil Procedure Section 2023.030, even when no specific order has been violated. However,
those cases, unlike this one, involved repeated and willful refusals to permit discovery or produce documents over a
lengthy period of time, resulting in evidence becoming unavailable.n54

[b] Distinct From Failure to Respond to Request for Admission

A result similar to that of an issue sanction may be obtained when a party has failed to respond to a request for
admission under Code of Civil Procedure Section 2033.010 et seq. If a party fails to respond, the requesting party may
move for an order that the matters involved in the request be deemed admitted.n55

[3] Evidence Sanction

[a] Generally
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After notice to the affected party, person, or attorney, and after opportunity for hearing, the court may, to the extent
authorized by the Civil Discovery Act, impose an evidence sanction against anyone engaging in misuse of the discovery
process. An evidence sanction may be imposed by a court order prohibiting any party engaging in the misuse of a
discovery procedure from introducing designated matters in evidence.n56

[b] Conduct Warranting Imposition of Sanction

The conduct warranting imposition of an evidence sanction involves a refusal to comply with an order for discovery.n57
Examples of such conduct include the following:

In a marital dissolution action, the court of appeal held that a party's refusal to comply with a
discovery order regarding specified financial transactions was proper grounds for prohibiting that party
from introducing evidence of the specified transactions at trial.n58

When a party refused to answer interrogatories regarding the qualifications of an expert witness after
being ordered to do so, the court of appeal upheld a sanction prohibiting that party from calling either the
specified expert or a substitute to testify at trial.n59

When a party refused, on the basis of the privilege against self-incrimination, to comply with an
order to produce documents and answer questions at a deposition, the court of appeal held this was a
proper ground for prohibiting that party from introducing evidence at trial or by motion to support the
claims to which the unanswered deposition questions and unproduced documents related.n60

When a party's expert would not cooperate with the opposing party's many attempts to depose him,
even to the extent of directly violating the trial court's order that he be available for the entire day
specified for his deposition, the court of appeal upheld an order precluding the testimony of the
noncooperative deponent. The court reasoned that the party selecting such a noncooperative expert
witness should properly bear the adverse consequences that flow from his or her failure to comply with
the requirements of the legal process.n61

In an action alleging sexual abuse by a scoutmaster, when the plaintiff repeatedly failed to comply
with discovery orders calling for the production of any tangible evidence that would have put defendants
on notice that the scoutmaster was predisposed toward misconduct, the court of appeal upheld an
evidence sanction that conclusively established that no information was available to defendants to cause
them to suspect that this scoutmaster had a propensity to molest children before he was accused of
molesting plaintiff.n62

In a product liability suit relating to the absence of a three-point harness in a minivan, evidence
preclusion sanctions against defendant manufacturer on the issues of warnings and the technical
feasibility of a safer, alternative seat belt design were proper under Code of Civil Procedure Section
2023.030, given discovery abuses that included defendant's failure to designate a proper warnings
''person most knowledgeable,'' its failure to produce drawings and prototypes of three-point belt systems,
its concealment of relevant documents, its concealment of an existing four-point belt system, and its
failure to produce an employee to conclude her deposition.n62.1

Although the conduct warrranting imposition of an evidence sanction typically involves a refusal to comply with an
order for discovery, when a formal order to comply would be futile, an evidence sanction may be imposed without a
prior order.n63 For example, in Do It Urself Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns, n64 the parties
stipulated to a continuance shortly before trial to permit the plaintiffs to complete an audit. The plaintiffs asserted that
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the audit was essential to proof of their claims and it would be made available to the defendants. After an extended
period of delays, the plaintiffs admitted that an audit was not possible, but promised a summary of their accountants'
preliminary findings together with supporting documentation. When that information was not forthcoming, the trial
court granted the defendants' motion to preclude the plaintiffs from introducing any accounting evidence. The court of
appeal upheld the evidence sanction even though there had been no prior court order compelling discovery. A formal
order compelling production would have been futile since the plaintiffs admitted that production was not possible.n65
Other factors mentioned by the court, although not cited as determinative, were the fact that imposition of a less drastic
sanction, such as a monetary sanction, would have permitted the plaintiffs to benefit from their stalling tactics, and
would have forced the defendants to trial without the benefit of evidence for which they had bargained.n66 Although
Karlsson v. Ford Motor Co. n66.1 was ''factually dissimilar to Vallbona and Do It Urself, the result of Ford's conduct
was the same.'' In this product liability suit relating to the absence of a three-point harness in a minivan, evidence
preclusion sanctions against Ford on the issues of warnings and the technical feasibility of a safer, alternative seat belt
design were proper under Code of Civil Procedure Section 2023.030, because Ford's repeated pattern of abuse led to
loss of evidence on failure to warn.n66.2 Because the discovery cutoff had passed and trial was imminent, plaintiff lost
the opportunity to explore fully any leads obtained from discovery that should have been produced. Lesser sanctions
would have been futile because Ford no longer had the legal capability to correct its earlier abuses.n66.3 Similarly, in
Pate v. Channel Lumber Co.,n67 an order precluding the defense from introducing any documents that had not been
discovered before trial by the plaintiffs was upheld as a proper sanction even though it was the first order issued by the
trial court. In Pate, although the plaintiffs had received repeated assurances from the defendant that all the documents
on issue had been produced, the defense introduced several previously undisclosed documents after the plaintiffs had
rested their case in chief. The court of appeal found that the sanction was not improperly punitive but was virtually the
only viable option available, and any detrimental effect on the defense was simply incidental to its proper objective to
redress the disadvantage caused the plaintiffs by the defendant's misuse of discovery procedures.n68

The rationale behind these cases is ''that a persistent refusal to comply with an order for the production of evidence is
tantamount to an admission that the disobedient party really has no meritorious claim.''n69 This rationale, however, did
not justify imposition of an evidence sanction based on the failure to supplement a response promptly, when no order
compelling further answers had been sought or entered, and the trial court made no finding that the initial responses
were willfully false.n70

[c] Effect of Sanction

Evidence sanctions may sometimes have the effect of precluding a party from proving his or her case. In such cases, the
sanction should be narrowly tailored, at least in the instance when the sanction is imposed for nonwillful failure to
comply with a discovery order.n71 However, when the failure to comply with the court order is willful, such as when
violations are repeated and flagrant, evidentiary sanctions, even if they ultimately result in a summary judgment against
the noncomplying party, are appropriate.n72 Thus, when a party willfully failed to comply with a court order enforcing
a stipulation setting forth discovery commitments, and the stipulation itself attempted to resolve the party's repeated
failures to comply with discovery requests, the court properly deemed established the facts solicited by unanswered
interrogatories, precluded the noncomplying party from using requested documents that were never identified or
produced, and ordered that the party could not testify, since he had refused to allow his deposition to go forward.n73

However, the imposition of an evidence sanction precluding all evidence on a particular point does not always warrant a
summary judgment. The defendant still has the burden to disprove the plaintiff's claims.n74

[4] Terminating Sanction

[a] Generally

After notice to the affected party, person, or attorney, and after opportunity for hearing, the court may, to the extent
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authorized by the Civil Discovery Act, impose a terminating sanction against anyone engaging in misuse of the
discovery process. The most severe sanction, a terminating sanction may be imposed by one of the following
orders:n75

An order striking out pleadings or parts thereof of any party engaging in the misuse of the discovery
process.

An order staying further proceedings by that party until the underlying discovery order is obeyed.

An order dismissing the action, or any part thereof, of that party.

An order rendering a judgment by default against that party.

The methods of discovery that permit the issuance of a terminating sanction under Code of Civil Procedure Section
2023.030(d) are based on, and require, disobedience of a court order compelling discovery.n76 Further, dismissal is a
proper sanction for failure to comply with a rule or an order only if the court's authority ''cannot be vindicated through
the imposition of a less severe alternative.''n76.1 The trial court may impose sanctions that ''are suitable and necessary
to enable the party seeking discovery to obtain the objects of the discovery he [or she] seeks but the court may not
impose sanctions which are designed not to accomplish the objects of the discovery but to impose punishment.''n76.2
Thus, for example, a terminating sanction issued solely for failure to pay a monetary sanction is never justified.n77

[b] Dismissal or Default

As is the case with the other terminating sanctions,n78 the dismissal sanction is available only when the court has issued
an order compelling compliance with discovery, and the party from whom discovery was sought has failed to comply
with that order.n79 This requirement serves as an assurance that the derelict party has no intention of complying with
the discovery request, and enforces the court's interest in compelling obedience to its orders and process.n80 The
requirement of a previous court order is a change mandated by the Civil Discovery Act, and cases decided before its
enactment indicated that a prior order was not a prerequisite for dismissal.n81

However, one court of appeal found the trial court was justified in imposing terminating sanctions resulting in dismissal
without evidence of violation of a court order. In that case, a stipulation signed by both parties waived the right to insist
on formal order compelling responses to specific interrogatories and requests for production of documents as a
precursor to imposing terminating sanctions, given that plaintiff's discovery violations were willful, preceded by a
history of abuse, and evidence showed that less severe sanctions would not produce compliance.n81.1

The ''ultimate sanction,'' dismissal or default against the disobedient party, is a drastic measure that should be imposed
with caution.n82 Ordinarily, it should be used only when lesser sanctions have failed,n83 or would not effectively
preserve the rights of the offended party.n84 Thus, dismissal or default is normally inappropriate when that penalty
would exceed that which is required to protect the interests of the party seeking discovery.n85

For example, in McArthur v. Bockman, n86 a default judgment was an inappropriate sanction against the defendants for
their failure to appear at a deposition ordered pursuant to Civil Code Section 3295.n87Civil Code Section 3295
authorizes pretrial discovery of a defendant's financial condition in an action seeking punitive damages. Any discovery
so ordered is strictly limited to inquiry regarding the defendant's wealth, and typically occurs after substantial discovery
has already been conducted.n88 Thus, default was inappropriate in McArthur in light of the specific purpose of the
deposition and the minimal potential prejudice to the plaintiff, which consisted of the risk that he would be unable to
obtain a punitive damage award commensurate with the defendants' actual wealth. The court of appeal found that this
prejudice could have been eliminated by sanctions short of default, and that the sanction should have been tied to the
limited purpose of the deposition.n89 Further, default as a sanction for defendant's extreme misuse of the discovery
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process does not apply when defendant simply fails to appear at trial.n90

Nonetheless, the unsuccessful imposition of lesser sanctions in an attempt to resolve the misuse of the discovery process
is not required before an order of dismissal or default may issue.n91 For example, in an action for repossession of a
building, when the defendant took up residence outside the country and failed on three occasions to appear for
deposition and his attorney was unwilling to set a date for his appearance, the striking of the defendant's answer and
cross complaint and entering of a default against him were proper without the prior imposition of intermediate
sanctions.n92 Similarly, a dismissal sanction was appropriate, even though the trial court had not imposed prior
monetary sanctions, when it was the culmination of a history of acts in which the party sanctioned obstructed discovery,
failed to honor a stipulation with opposing counsel that it would comply, defied a court order, and failed to file any
opposition to the motion to dismiss.n93

A terminating sanction is an appropriate sanction for repeated abuses of the discovery process. A trial court generally
will impose a terminating sanction after considering the totality of the circumstances, including the conduct of the party
to determine if the action is willful, the detriment to other parties, and the number of formal and informal attempts to
obtain the discovery.n94 For example, it is entirely appropriate for a court to strike the defendants' answer to the
complaint and to enter their default when the defendants have repeatedly attempted to thwart the plaintiff's legitimate
attempts to obtain information from them.n95 Similarly, a trial court does not abuse its discretion in dismissing a
plaintiff's complaint, based on plaintiff's continued refusal to cooperate with discovery with respect to his complaint
against defendant.n95.1

If the court orders a default judgment as a terminating sanction, the plaintiff's recovery is limited to the amount of
damages demanded in the complaint.n96 This rule applies if the default is entered as a result of discovery
sanctions.n96.1 However, if the complaint fails to specify the amount of damages sought, the trial court may impose a
more limited discovery sanction that precludes litigation of other aspects of the case, while leaving the parties to have a
contested trial on damages.n96.2 If the action is one for personal injury or wrongful death, in which the plaintiff is
prohibited from stating in the complaint the amount of damages sought,n97 before the defendant's answer may be
stricken and a default judgment entered as a discovery sanction, notice of the amount of damages sought, as required by
Code of Civil Procedure Section 425.11, must be given.n98

Moreover, one court has held that mandatory relief under Code of Civil Procedure Section 473(b) is not available when
the attorney and client are both responsible for discovery misconduct that results in a default judgment or dismissal of
the action. Rather, mandatory relief under Section 473(b) is available only when the attorney is solely responsible for
the misconduct.n99

[c] Effect in Subsequent Actions

A dismissal imposed as a discovery sanction creates the legal presumption that the dismissed causes of action are
without merit, and operates as a final judgment on the merits.n100

For example, in Kahn v. Kahn, n101 the plaintiff was found to have failed to comply with the trial court's discovery
orders and his case was dismissed. The plaintiff then filed a new action with almost identical allegations. The new
action was also dismissed on the grounds that it was precluded by the res judicata effect of the first dismissal. The
dismissal was affirmed on the reasoning that to hold otherwise would be to allow a party to ignore discovery orders and
suffer no more than the slight delay attendant on the filing of a new action.n102

The dismissal cases strongly suggest that a default judgment entered as a discovery sanction also will have res judicata
effect. Indeed, in Kahn v. Kahn, n103 an action involving a dismissal based on the discovery sanction, the appellate
court explicitly referred to the res judicata effect accorded a default judgment as part of its reasoning in upholding a
finding that the dismissal was a final judgment on the merits.n104
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[d] Subsequent Malicious Prosecution Action

It is uncertain whether a terminating sanction of dismissal can operate as a ''favorable termination'' of an action so as to
support a subsequent malicious prosecution action. Some casesn105 have held that such a dismissal cannot support the
cause of action, while othersn106 have held such a termination of the underlying action may constitute a favorable
termination.

[5] Contempt Sanction

[a] Generally

To the extent authorized by the particular discovery method, or any other provision of the Civil Discovery Act, after
notice to the affected party, person, or attorney, and after opportunity for hearing, the court may impose a contempt
sanction against anyone engaging in misuse of the discovery process. The contempt sanction may be imposed by an
order treating the misuse of the discovery process as contempt of court.n107

Only a few of the discovery methods authorize contempt as a sanction. Among these are Code of Civil Procedure
Sections 2020.240 (nonparty's failure to obey deposition subpoena), 2025.440 (deponent's refusal to attend a deposition
or be sworn as a witness, incorporating by reference Code of Civil Procedure Sections 2020.240), and 2025.480
(deponent's refusal to obey an order to answer questions or produce things specified in a notice of deposition).

One court of appeal has stated that even though statutory language authorizes contempt as a sanction for abuse of
discovery processes, contempt should be used only when court's dignity is compromised and no other suitable sanction
can be found.n108

However, another court discussed the appropriateness of contempt without any reference to the court's dignity or lack of
other suitable sanction. In Gregori v. Bank of America, n109 a nonparty deponent who had been properly served refused
to appear at her deposition. The trial court denied the opposing party's application for an order to show cause why that
witness should not be held in contempt, finding that to involve her further in the proceedings was unnecessary and
contrary to the interests of justice. Although the court of appeal did not reverse the trial court on this issue, it criticized
its finding, observing that deliberate refusal to obey a lawfully issued subpoena to attend a deposition is punishable as a
contempt without the necessity of a prior order directing compliance.n110 Further, the court of appeal reversed the trial
court's order refusing to compel that witness to appear at her deposition. The court of appeal found that the trial court
had abused its discretion in that its findings on this issue and a related issue were irreconcilable.n111

Contempt has seldom been used as a discovery sanction and thus the law in this area is not well defined. It has been
held, however, that the procedures governing contempt under Code of Civil Procedure Sections 1209-1222 apply to
contempt proceedings for abuse of a discovery method,n112 and it would thus appear that both criminal and civil
contempt proceedings are available as discovery sanctions. For discussion of the procedures for pursuing a contempt
sanction, see § 42.20. For further discussion of contempt, see California Forms of Pleading and Practice, Chapter 135,
Contempt (Matthew Bender).

[b] Intent Required

Although former Code of Civil Procedure Section 2034 did not expressly state that the contempt sanction required a
showing of willfulness, the cases usually required this showing.n113 Thus, although neither the general contempt
sanction of Code of Civil Procedure Section 2023.030(e) nor those discovery methods authorizing its imposition
mention intent, it appears that the contempt sanction will only be used when the abusive conduct was willful. A willful
failure does not necessarily include a wrongful intention to disobey discovery rules. A conscious or intentional failure to
act, as distinguished from accidental or involuntary noncompliance, is sufficient.n114
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If contempt is otherwise appropriate against a witness or party, the fact that the witness or party was acting on the
advice of his or her counsel will not serve to excuse imposition of the sanction.n115

[6] Effect of State of Mind or Intent of Party Against Whom Sanctions Are Imposed

Under the law in effect prior to the adoption of the Civil Discovery Act of 1986, certain sanctions could not be imposed
unless the person against whom the sanctions were sought acted ''willfully.''n116 In addition, other sanctions were
conditioned on the ''refusal'' of a party to perform an act, and this term was interpreted, at least by one court, as requiring
a willful act.n117 However, with the adoption of the Civil Discovery Act of 1986 and recodification in 2005, these
elements were removed. Code of Civil Procedure Section 2023.010 et seq. does not include the term ''willful,'' either in
its list of acts constituting misuse of the discovery processn118 or in its list of the types of sanctions available for these
misuses.n119 Accordingly, willfulness is not a prerequisite for the imposition of sanctions.n120

Although willfulness is no longer a prerequisite for the imposition of sanctions, as it represents the intent or state of
mind of the person to be sanctioned, it should remain an important factor in determining the severity of the sanctions
imposed.n121 Monetary sanctions are generally mandatory unless the court finds that the person subject to sanction
acted with substantial justification or that other factors make the imposition of sanctions unjust.n122 Although there is
no statutory explanation of what constitutes substantial justification or the other factors that would make the imposition
of sanctions unjust, the motivation and intent of the person committing the discovery misuse may well serve as
determining factors.n123 Moreover, although issue, evidence, and terminating sanctions are not mandatory in that the
court has discretion in deciding whether to impose them, the intent or state of mind of the person committing the
discovery misuse would appear to be factors for the court to consider in exercising its discretion in deciding what type
of order would be ''just.''n124

For a discussion of the intent requirement in the context of the use of contempt as a sanction, see [5][b], above.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMisconductCivil ProcedureRemediesCosts & Attorney FeesGeneral OverviewCivil
ProcedureSanctionsContemptCivil ContemptCivil ProcedureSanctionsMisconduct & Unethical BehaviorGeneral
OverviewCriminal Law & ProcedureDiscovery & InspectionDiscovery MisconductGeneral OverviewLegal
EthicsSanctionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2023.030(a). See, e.g., National Ass'n of Radiation Survivors v. Turnage (N.D. Cal.
1987) 115 F.R.D. 543, 554-559 (monetary sanctions were imposed under Federal Rules and court's inherent power
against party who destroyed documents and otherwise failed to cooperate in discovery process).

(n2)Footnote 2. See Code Civ. Proc. § 2023.030(a). See, e.g., Code Civ. Proc. § 2025.420, which allows a
nonparty deponent to recover expenses incurred in obtaining a protective order.

(n3)Footnote 3. Code Civ. Proc. § 2023.030(a); Ghanooni v. Super Shuttle (1993) 20 Cal. App. 4th 256, 261, 24
Cal. Rptr. 2d 501 (unrebutted declarations of plaintiff's counsel sufficient to establish that plaintiff's refusal to submit to
X-rays was not based on counsel's advice).

(n4)Footnote 4. Code Civ. Proc. § 2023.030(a). Compare pre-1986 Code Civ. Proc. § 2034(a), (b), (d), which only
allowed the imposition of monetary sanctions on the derelict party or the party's attorney, or both of them.

(n5)Footnote 5. See Code Civ. Proc. § 2028.050.
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(n6)Footnote 6. Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437, 273 Cal. Rptr.
262 (monetary sanctions were awarded twice for, in effect, same misuse of discovery).

(n7)Footnote 7. Deyo v. Kilbourne (1978) 84 Cal. App. 3d 771, 790, 149 Cal. Rptr. 499 (decided under prior
law).

(n8)Footnote 8. Lund v. Superior Court (1964) 61 Cal. 2d 698, 715, 39 Cal. Rptr. 891, 394 P.2d 707 (decided
under prior law). Cf. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 119-120, 260 Cal. Rptr. 369 , cert. denied, 108
L. Ed. 2d 941 (1990) (monetary sanctions for violation of court order enforcing discovery stipulation properly included
amounts attributable to motions preceding stipulation and to time spent in conferring and drafting stipulation and
corresponding order; decided under prior law).

(n9)Footnote 9. Trope v. Katz (1995) 11 Cal. 4th 274, 45 Cal. Rptr. 2d 241, 902 P.2d 259 .

(n10)Footnote 10. Argaman v. Ratan (1999) 73 Cal. App. 4th 1173, 1177-1179, 86 Cal. Rptr. 2d 917 .

(n11)Footnote 11. Argaman v. Ratan (1999) 73 Cal. App. 4th 1173, 1179, 86 Cal. Rptr. 2d 917 .

(n12)Footnote 12. See Code Civ. Proc. § 2023.030(a).

(n13)Footnote 13. Argaman v. Ratan (1999) 73 Cal. App. 4th 1173, 1180, 86 Cal. Rptr. 2d 917 .

(n14)Footnote 14. Do v. Superior Court (2003) 109 Cal. App. 4th 1210, 1213, 135 Cal. Rptr. 2d 855 .

(n15)Footnote 15. Do v. Superior Court (2003) 109 Cal. App. 4th 1210, 1217, 135 Cal. Rptr. 2d 855 .

(n16)Footnote 16. Kravitz v. Superior Court (2001) 91 Cal. App. 4th 1015, 111 Cal. Rptr. 2d 385 (explaining that
any other interpretation of former Code Civ. Proc § 2023(b)(1) (now see Code Civ. Proc. § 2023.030(a)) not only
penalizes pro se litigants, but also defeats primary purpose of Civil Discovery Act's provisions for sanctions, which is to
remedy ''perceived abuses in the discovery process'' that ''subverted the purposes of discovery and gave wealthy litigants
an unfair advantage over less wealthy adversaries[;]'' and recommending that legislature consider ''special provisions''
for cases such as this one); cf. PLCM Group, Inc. v. Drexler (2000) 22 Cal. 4th 1084, 1090-1091, 95 Cal. Rptr. 2d
198, 997 P.2d 511 (''Civil Code Section 1717 was originally enacted to establish mutuality of remedy when a contract
makes recovery of attorney fees available only for one party and to prevent the oppressive use of one-sided attorney fees
provisions''); Farmers Ins. Exch, v. Law Offices of Conrado Sayas (9th Cir. 2001) 250 F.3d 1234, 1238 (California
''courts have indicated that the rule in Trope [v. Katz] restricting in propria persona attorneys from recovering fees ... is
narrow'' but that ''the meaning of the term 'incur' is fairly broad'').

(n17)Footnote 17. See, e.g., Code Civ. Proc. §§ 2025.480 (motion to compel deponent to answer question or
produce item); 2025.520(g), 2025.530(e) (motion to suppress deposition).

(n18)Footnote 18. See, e.g., Code Civ. Proc. §§ 2025.470 (motion for protective order during deposition),
2030.090 (motion for protective order from interrogatories).

(n19)Footnote 19. See, e.g., Code Civ. Proc. §§ 2025.440 (deponent failed to appear because deposing party failed
to serve deposition subpoena); 2032.410, 2032.420 (motion for sanctions for failure to submit to or produce another for
a physical or mental examination); 2033.280 (motion that genuineness of documents or truth of matters be deemed
admitted).

(n20)Footnote 20. Sherman v. Kinetic Concepts, Inc. (1998) 67 Cal. App. 4th 1152, 1162-1164, 79 Cal. Rptr. 2d
641 .

(n21)Footnote 21. See Code Civ. Proc. § 2031.310.

Page 100
2-42 California Deposition and Discovery Practice § 42.10



(n22)Footnote 22. Sherman v. Kinetic Concepts, Inc. (1998) 67 Cal. App. 4th 1152, 1162-1163, 79 Cal. Rptr. 2d
641 .

(n23)Footnote 23. Sherman v. Kinetic Concepts, Inc. (1998) 67 Cal. App. 4th 1152, 1162, 1163-1164, 79 Cal.
Rptr. 2d 641 .

(n24)Footnote 24. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1001-1009, 12 Cal. Rptr. 3d 240
(employee's separate motion for sanctions was legally authorized, properly noticed, and timely made).

(n25)Footnote 25. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1007, 12 Cal. Rptr. 3d 240 .

(n26)Footnote 26. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1008, 12 Cal. Rptr. 3d 240 .

(n27)Footnote 27. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1005-1007, 12 Cal. Rptr. 3d 240
(interpreting former Code Civ. Proc. § 2031(m)).

(n28)Footnote 28. Code Civ. Proc. § 2023.030(a); see Corns v. Miller (1986) 181 Cal. App. 3d 195, 200, 226
Cal. Rptr. 247 (party opposing sanctions as having burden of proof on certain issues; decided under prior law).

(n29)Footnote 29. See, e.g., Code Civ. Proc. §§ 2025.260 (motion to increase travel limits for party deponent),
2025.410 (motion to stay deposition and quash deposition notice), 2030.090 (motion for protective order in response to
interrogatories), 2031.300 (motion to compel response to inspection demand).

(n30)Footnote 30. See Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 1053, 251 Cal. Rptr. 690 (former
Code Civ. Proc § 2025(e)(3) motion (now see Code Civ. Proc. § 2025.260)).

(n31)Footnote 31. See Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 1053, 251 Cal. Rptr. 690 . See also
Abex Corp. v. Superior Court (1989) 209 Cal. App. 3d 755, 759, 257 Cal. Rptr. 498 .

(n32)Footnote 32. See Ch. 63.

(n33)Footnote 33. Appleton v. Superior Court (1988) 206 Cal. App. 3d 632, 634-636, 253 Cal. Rptr. 762 .

(n34)Footnote 34. Cal. Rules of Ct., Rule 3.1030(a).

(n35)Footnote 35. Cal. Rules of Ct., Rule 3.1030(b).

(n36)Footnote 36. Code Civ. Proc. § 2023.030(a); but see Argaman v. Ratan (1999) 73 Cal. App. 4th 1173, 1179,
86 Cal. Rptr. 2d 917 (attorney litigating in propria persona may not be awarded monetary discovery sanction under
former Code Civ. Proc § 2023(b)(1) (now see Code Civ. Proc. § 2023.030(a)) based on attorney's fees incurred to
compel compliance, because pro se attorney litigant does not ''incur'' attorney's fees, as he or she is not liable to pay for
legal representation), discussed in [1][a], above. See also Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal.
App. 3d 1429, 1437, 273 Cal. Rptr. 262 (when four-fifths of party's motion to compel production of documents was
granted, award of monetary sanctions equal to one-fourth of amount of requested was appropriate).

(n37)Footnote 37. Deyo v. Kilbourne (1978) 84 Cal. App. 3d 771, 790, 149 Cal. Rptr. 499 (decided under prior
law); see Lund v. Superior Court (1964) 61 Cal. 2d 698, 715, 39 Cal. Rptr. 891, 394 P.2d 707 (criticizing award as
excessive when based on superfluous services; decided under prior law).

(n38)Footnote 38. In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 38, 258 Cal. Rptr. 921 .

(n39)Footnote 39. In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 258 Cal. Rptr. 921 .
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(n40)Footnote 40. In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 37-38, 258 Cal. Rptr. 921 .

(n41)Footnote 41. In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 38 n.5, 258 Cal. Rptr. 921 .

(n42)Footnote 42. Code Civ. Proc. § 2023.030(b).

(n43)Footnote 43. Code Civ. Proc. § 2023.030(b).

(n44)Footnote 44. In re Marriage of Economou (1990) 224 Cal. App. 3d 1466, 1473, 1475-1476, 274 Cal. Rptr.
473 (although case was based on former Code Civ. Proc § 2023(b)(2) (now see Code Civ. Proc. § 2023.030(b)), which
has no requirement of willfulness, case cited former Code Civ. Proc. § 2034(e) as authority for requirement that
sanctioned party must have behaved willfully); see In re Marriage of Michaely (2007) 150 Cal. App. 4th 802, 2007
Cal. App. LEXIS 709, at *15 (sanctions, in form of factual findings, were properly imposed on husband in marital
dissolution proceeding, based on his egregious abuse of discovery process, both in his document production and in his
answers to questions).

(n45)Footnote 45. See Karz v. Karl (1982) 137 Cal. App. 3d 637, 641-651, 187 Cal. Rptr. 183 ; Stein v. Hassen
(1973) 34 Cal. App. 3d 294, 301-303, 109 Cal. Rptr. 321 (both cases decided under prior law).

(n46)Footnote 46. See In re Marriage of Economou (1990) 224 Cal. App. 3d 1466, 1473, 274 Cal. Rptr. 473 .

(n47)Footnote 47. Sauer v. Superior Court (1987) 195 Cal. App. 3d 213, 240 Cal. Rptr. 489 .

(n48)Footnote 48. Sauer v. Superior Court (1987) 195 Cal. App. 3d 213, 228-229, 240 Cal. Rptr. 489 (decided
under prior law).

(n49)Footnote 49. Kuhns v. State of California (1992) 8 Cal. App. 4th 982, 10 Cal. Rptr. 2d 773 .

(n50)Footnote 50. Kuhns v. State of California (1992) 8 Cal. App. 4th 982, 987-988, 10 Cal. Rptr. 2d 773 .

(n51)Footnote 51. Kuhns v. State of California (1992) 8 Cal. App. 4th 982, 990-991, 10 Cal. Rptr. 2d 773 .

(n52)Footnote 52. Wells Fargo Bank v. DiLeonardo (1994) 22 Cal. App. 4th 873, 878-879, 28 Cal. Rptr. 2d 16 .

(n53)Footnote 53. Maldonado v. Superior Court (2001) 94 Cal. App. 4th 1390, 1398-1399, 115 Cal. Rptr. 2d 137
.

(n54)Footnote 54. Maldonado v. Superior Court (2001) 94 Cal. App. 4th 1390, 1398-1399, 115 Cal. Rptr. 2d 137
(adding that monetary sanction under former Code Civ. Proc § 2025(o) (now see Code Civ. Proc. § 2025.480) could
well be warranted).

(n55)Footnote 55. See Code Civ. Proc. § 2033.280. For discussion of Code Civ. Proc. § 2033.010 et seq., see Ch.
63.

(n56)Footnote 56. Code Civ. Proc. § 2023.030(c).

(n57)Footnote 57. For an example of conduct not supporting imposition of an evidence sanction, see, e.g., Biles v.
Exxon Mobil Corp. (2004) 124 Cal. App. 4th 1315, 1327, 22 Cal. Rptr. 3d 282 (failure to supplement interrogatory
answer promptly did not constitute grounds for excluding evidence under former Code Civ. Proc. §§ 2030(k), (l), now
see Code Civ. Proc. §§ 2030.290, 2030.300, when no order compelling further answers had been sought or entered, and
trial court made no finding that initial responses were willfully false); Kelly v. New West Federal Savings (1996) 49
Cal. App. 4th 659, 672-675, 56 Cal. Rptr. 2d 803 (party may not be precluded from presenting evidence that contradicts
deposition testimony that she later changed; motion in limine).
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(n58)Footnote 58. In re Marriage of Stallcup (1979) 97 Cal. App. 3d 294, 300, 158 Cal. Rptr. 679 (decided under
prior law).

(n59)Footnote 59. Sigerseth v. Superior Court (1972) 23 Cal. App. 3d 427, 432-434, 100 Cal. Rptr. 185 (decided
under prior law).

(n60)Footnote 60. Dwyer v. Crocker National Bank (1987) 194 Cal. App. 3d 1418, 1431-1432, 240 Cal. Rptr.
297 (decided under prior law); for discussion of the privilege against self-incrimination privilege during discovery, see
Ch. 22; see also Hartbrodt v. Burke (1996) 42 Cal. App. 4th 168, 173, 49 Cal. Rptr. 2d 562 (upholding sanction of
dismissal on similar facts).

(n61)Footnote 61. Waicis v. Superior Court (1990) 226 Cal. App. 3d 283, 287-288, 288 n.2, 276 Cal. Rptr. 45
(exclusion was based on pattern of witness's conduct, not merely on his departure from the deposition before it was
completed; burden on plaintiff was not oppressive in that she had other expert witnesses to testify on the same issues);
see Code Civ. Proc. §§ 2023.030(c), 2025.450.

(n62)Footnote 62. Juarez v. Boy Scouts of America (2000) 81 Cal. App. 4th 377, 385, 97 Cal. Rptr. 2d 12 .

(n63)Footnote 62.1. Karlsson v. Ford Motor Co. (2006) 140 Cal. App. 4th 1202, 1215, 45 Cal. Rptr. 3d 265 .

(n64)Footnote 63. See Do It Urself Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992) 7 Cal. App.
4th 27, 35-36, 9 Cal. Rptr. 2d 396 . Accord Vallbona v. Springer (1996) 43 Cal. App. 4th 1525, 1545-46, 51 Cal. Rptr.
2d 311 . (evidence and issue sanctions were properly imposed without violation of order compelling production of
documents, when requiring requesting party to seek order would have been futile, given responding party's claim that
requested documents had been stolen); see also Mileikowsky v. Tenet Healthsystem (2005) 128 Cal. App. 4th 262, 279
n280, 26 Cal. Rptr. 3d 831 (stipulation signed by both parties waived right to insist on formal order compelling
responses as precursor to imposing terminating sanctions when discovery violation was willful, preceded by history of
abuse, and evidence showed that less severe sanctions would not produce compliance).

(n65)Footnote 64. Do It Urself Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992) 7 Cal. App. 4th
27, 9 Cal. Rptr. 2d 396 .

(n66)Footnote 65. Do It Urself Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992) 7 Cal. App. 4th
27, 35-36, 9 Cal. Rptr. 2d 396 . See also Vallbona v. Springer (1996) 43 Cal. App. 4th 1525, 1545-1546, 51 Cal. Rptr.
2d 311 (court could bar evidence at trial without prior order where defendants had repeatedly and willfully failed to
comply with document requests).

(n67)Footnote 66. Do It Urself Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992) 7 Cal. App. 4th
27, 36-37, 9 Cal. Rptr. 2d 396 (although harsh, the evidence sanction was suited to the harm caused by plaintiffs'
behavior, and was justified by the plaintiffs' willful noncompliance).

(n68)Footnote 66.1. Karlsson v. Ford Motor Co. (2006) 140 Cal. App. 4th 1202, 45 Cal. Rptr. 3d 265 .

(n69)Footnote 66.2. Karlsson v. Ford Motor Co. (2006) 140 Cal. App. 4th 1202, 1215-1216, 45 Cal. Rptr. 3d 265
.

(n70)Footnote 66.3. Karlsson v. Ford Motor Co. (2006) 140 Cal. App. 4th 1202, 1215, 45 Cal. Rptr. 3d 265 .

(n71)Footnote 67. Pate v. Channel Lumber Co. (1997) 51 Cal. App. 4th 1447, 59 Cal. Rptr. 2d 919 .

(n72)Footnote 68. Pate v. Channel Lumber Co. (1997) 51 Cal. App. 4th 1447, 1453-1456, 59 Cal. Rptr. 2d 919
(court said that motion to compel further response under Code Civ. Proc. § 2031.300 was inappropriate in light of
repeated assurances that all documents had been disclosed).
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(n73)Footnote 69. Juarez v. Boy Scouts of America, Inc. (2000) 81 Cal. App. 4th 377, 390, 97 Cal. Rptr. 2d 12
(quoting Kahn v. Kahn (1977) 68 Cal. App. 3d 372, 382, 137 Cal. Rptr. 332 ).

(n74)Footnote 70. See Biles v. Exxon Mobil Corp. (2004) 124 Cal. App. 4th 1315, 1327, 22 Cal. Rptr. 3d 282 .

(n75)Footnote 71. See Puritan Ins. Co. v. Superior Court (1985) 171 Cal. App. 3d 877, 882-888, 217 Cal. Rptr.
602 (decided under prior law).

(n76)Footnote 72. See Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 118, 260 Cal. Rptr. 369 , cert. denied,
108 L. Ed. 2d 941 (1990) .

(n77)Footnote 73. See Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 117-118, 260 Cal. Rptr. 369 , cert. denied,
108 L. Ed. 2d 941 (1990) .

(n78)Footnote 74. Do It Urself Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992) 7 Cal. App. 4th
27, 38, 9 Cal. Rptr. 2d 396 (reversal of summary judgment, noting that defendant should have moved for judgment after
plaintiff's case-in-chief).

(n79)Footnote 75. Code Civ. Proc. § 2023.030(d).

(n80)Footnote 76. See, e.g., Code Civ. Proc. §§ 2025.450, 2025.480 (oral depositions); 2030.290, 2030.300
(interrogatories); 2031.300-2031.320 (inspections); 2032.240, 2032.410, 2032.420, 2032.610, 2032.620, 2032.640,
2032.650 (examinations); 2033.290 (admissions).

(n81)Footnote 76.1. Rail Serv. of Am. v. State Comp. Ins. Fund (2003) 110 Cal. App. 4th 323, 331-32, 1 Cal.
Rptr. 3d 700 .

(n82)Footnote 76.2. Rail Serv. of Am. v. State Comp. Ins. Fund (2003) 110 Cal. App. 4th 323, 331-32, 1 Cal.
Rptr. 3d 700 (italics in original).

(n83)Footnote 77. Newland v. Superior Court (1995) 40 Cal. App. 4th 608, 615, 47 Cal. Rptr. 2d 24 (trial court
erred in striking defendant's answer and entering default judgment against him for failure to pay monetary discovery
sanction in timely manner).

(n84)Footnote 78. See [a], above.

(n85)Footnote 79. Ruvalcaba v. Government Employees Ins. Co. (1990) 222 Cal. App. 3d 1579, 1581, 272 Cal.
Rptr. 541 . Cf. Newland v. Superior Court (1995) 40 Cal. App. 4th 608, 610, 47 Cal. Rptr. 2d 24 (abuse of discretion to
enter default as sanction for failure to pay previously ordered monetary sanctions).

(n86)Footnote 80. Ruvalcaba v. Government Employees Ins. Co. (1990) 222 Cal. App. 3d 1579, 1581, 272 Cal.
Rptr. 541 .

(n87)Footnote 81. See, e.g., Kaplan v. Eldorado Ins. Co. (1976) 55 Cal. App. 3d 587, 591, 127 Cal. Rptr. 699
(decided under prior law).

(n88)Footnote 81.1. Mileikowsky v. Tenet Healthsystem (2005) 128 Cal. App. 4th 262, 279 n280, 26 Cal. Rptr. 3d
831 (''the stipulation can be seen as tantamount to the requisite order'').

(n89)Footnote 82. Thomas v. Luong (1986) 187 Cal. App. 3d 76, 81, 231 Cal. Rptr. 631 ; Deyo v. Kilbourne
(1978) 84 Cal. App. 3d 771, 793, 149 Cal. Rptr. 499 ; Housing Authority v. Gomez (1972) 26 Cal. App. 3d 366, 371,
102 Cal. Rptr. 657 (cases decided under prior law). See also Telectron, Inc. v. Overhead Door Corp. (S.D. Fla. 1987)
116 F.R.D. 107, 126-137 (entry of default judgment on question of liability appropriate under Fed. R. Civ. P., Rule 37,
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and court's inherent power when defendant corporation willfully ordered destruction of documents directly relevant to
plaintiff's complaint and request for production of documents).

(n90)Footnote 83. Scherrer v. Plaza Marina Coml. Corp. (1971) 16 Cal. App. 3d 520, 523, 94 Cal. Rptr. 85
(decided under prior law).

(n91)Footnote 84. Thomas v. Luong (1986) 187 Cal. App. 3d 76, 81-82, 231 Cal. Rptr. 631 (decided under prior
law).

(n92)Footnote 85. Deyo v. Kilbourne (1978) 84 Cal. App. 3d 771, 793, 149 Cal. Rptr. 499 ; Caryl Richards, Inc.
v. Superior Court (1961) 188 Cal. App. 2d 300, 305, 10 Cal. Rptr. 377 (both cases decided under prior law). See also
Newland v. Superior Court (1995) 40 Cal. App. 4th 608, 615, 47 Cal. Rptr. 2d 24 (trial court erred in striking
defendant's answer and entering default judgment against him for failure to pay monetary discovery sanction in timely
manner); Brown v. Presley of So. California (1989) 213 Cal. App. 3d 612, 620, 261 Cal. Rptr. 779 (dismissal was
inappropriate when plaintiff's attorney arrived 15 minutes late for hearing on cross-defendant's motion to strike
complaint, when defendant's attorney had neglected to inform court that plaintiff's attorney would be late and plaintiff's
attorney expressed willingness to produce client for deposition demanded by cross-defendant and to pay previously
imposed sanctions).

(n93)Footnote 86. McArthur v. Bockman (1989) 208 Cal. App. 3d 1076, 256 Cal. Rptr. 522 .

(n94)Footnote 87. McArthur v. Bockman (1989) 208 Cal. App. 3d 1076, 1080-1081, 256 Cal. Rptr. 522 .

(n95)Footnote 88. For discussion of the scope of discovery permissible under Civ. Code § 3295, see § 20.73[2].

(n96)Footnote 89. McArthur v. Bockman (1989) 208 Cal. App. 3d 1076, 1081, 256 Cal. Rptr. 522 (court
suggested alternative sanctions more properly tailored to the defendants' conduct, such as precluding defendants from
introducing evidence of their wealth at trial or instructing the jury to assume that their financial condition would support
the requested punitive damages award).

(n97)Footnote 90. Heidary v. Yadollahi (2002) 99 Cal. App. 4th 857, 864, 121 Cal. Rptr. 2d 695 (noting that even
if default in this case could otherwise be properly characterized as a ''sanction'' analogous to discovery sanctions, it
could not be sustained, because Code Civ. Proc. §§ 2023.030 and 2023.040 specifically require notice to the affected
party and an opportunity to be heard before imposition of any sanction).

(n98)Footnote 91. See Housing Authority v. Gomez (1972) 26 Cal. App. 3d 366, 371, 102 Cal. Rptr. 657 (decided
under prior law).

(n99)Footnote 92. Housing Authority v. Gomez (1972) 26 Cal. App. 3d 366, 371, 102 Cal. Rptr. 657 (decided
under prior law).

(n100)Footnote 93. Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 Cal. App. 3d 481, 486-491, 282 Cal.
Rptr. 530 .

(n101)Footnote 94. See Reedy v. Bussell (2007) 148 Cal. App. 4th 1272, 1293, 56 Cal. Rptr. 3d 216 (terminating
sanctions were appropriate when substantial record showing that defendants were ''recalcitrant in virtually every aspect
of discovery,'' including repeated willful failure to produce documents or provide answers to discovery and to complete
depositions as ordered); Lang v. Hochman (2000) 77 Cal. App. 4th 1225, 1246, 92 Cal. Rptr. 2d 322 (citing cases
imposing terminating sanctions when offending party spent months avoiding or evading discovery).

(n102)Footnote 95. Electronic Funds Solutions, LLC v. Murphy (2005) 134 Cal. App. 4th 1161, 1183-84, 36 Cal.
Rptr. 3d 663 (striking defendants' answer as sanction for ''pervasive and consistent'' misuse of discovery process,
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including failure to comply with any discovery orders regarding plaintiffs' document inspection demands and
interrogatories, intentional, ''brazen'' destruction of data on hard drives of several computers, violation of discovery stay,
interference with service of subpoena, and failure to respond to supplemental inspection demand); Collisson & Kaplan
v. Hartunian (1994) 21 Cal. App. 4th 1611, 1617-1620, 26 Cal. Rptr. 2d 786 (defendants' failed to respond entirely,
responded in stock phrases, or made meritless objections to plaintiff's interrogatories, requests for documents, and
requests for admissions; numerous formal and informal attempts to secure requested information were unavailing). See,
e.g., Lang v. Hochman (2000) 77 Cal. App. 4th 1225, 1246-1247, 92 Cal. Rptr. 2d 322 (terminating sanctions under
former Code Civ. Proc § 2023(b)(4) (now see Code Civ. Proc. § 2023.030(d)) and $22 million default judgment against
defendants were appropriate when substantial record showed that defendants failed to turn over all documents requested
or to respond to interrogatories and requests for admission after numerous discovery requests and court orders); R.S.
Creative, Inc. v. Creative Cotton, Ltd. (1999) 75 Cal. App. 4th 486, 496, 89 Cal. Rptr. 2d 353 (upholding terminating
sanctions for repeated violations of stipulations and court orders, forged document offered as true, and deliberate
destruction of evidence pertinent to exposing that fact). See also Steven M. Garber & Assocs. v. Eskandarian (2007)
150 Cal. App. 4th 813, 2007 Cal. App. LEXIS 705, at *14-16 (imposition of terminating sanctions was appropriate, even
though defendants claimed that they had had no contact with their attorney and thus had no notice of trial court's orders;
defendants ''could not disappear in the midst of a pending case and avoid the consequences of such a tactic'');
Mileikowsky v. Tenet Healthsystem (2005) 128 Cal. App. 4th 262, 279 n280, 26 Cal. Rptr. 3d 831 (stipulation signed by
both parties waived right to insist on formal order compelling responses as precursor to imposing terminating sanctions,
when plaintiff's discovery violation was willful, preceded by history of abuse, and evidence showed that less severe
sanctions would not produce compliance); Hartbrodt v. Burke (1996) 42 Cal. App. 4th 168, 173, 49 Cal. Rptr. 2d 562
(sanction of dismissal appropriate where plaintiff re-asserted privilege against self-incrimination regarding tape
recording, despite prior court order directing production of tape).

(n103)Footnote 95.1. Parker v. Wolters Kluwer U.S., Inc. (2007) 149 Cal. App. 4th 285, 297, 57 Cal. Rptr. 3d 18
(terminating sanctions were justified after plaintiff refused to testify at his first deposition; disrupted and unilaterally
terminated his second deposition; violated order to appear for his third deposition; and violated order to provide verified
supplemental answers to interrogatories).

(n104)Footnote 96. Electronic Funds Solutions, LLC v. Murphy (2005) 134 Cal. App. 4th 1161, 1175, 36 Cal.
Rptr. 3d 663 (affirming that Code Civ. Proc. § 580, limiting award of compensatory damages to amount specified in
complaint, continues to govern amount of damages available on default judgment entered as discovery sanction);
Greenup v. Rodman (1986) 42 Cal. 3d 822, 826-830, 231 Cal. Rptr. 220, 726 P.2d 1295 (plaintiff permitted to file and
serve an amended complaint; decided under prior law).

(n105)Footnote 96.1. Reedy v. Bussell (2007) 148 Cal. App. 4th 1272, 1293, 56 Cal. Rptr. 3d 216 , citing
Greenup v. Rodman (1986) 42 Cal. 3d 822, 826, 231 Cal. Rptr. 220, 726 P.2d 1295 .

(n106)Footnote 96.2. Reedy v. Bussell (2007) 148 Cal. App. 4th 1272, 1293, 56 Cal. Rptr. 3d 216 (trial court
erred in granting default judgments on two petitions that did not specify amount of damages, remanding to reconsider
whether limited sanctions, relating to liability only, would be appropriate).

(n107)Footnote 97. See Code Civ. Proc. § 425.10(b) (requiring compliance with Code Civ. Proc. § 422.30, and in
a limited civil case, with Gov. Code § 70613(b)).

(n108)Footnote 98. Morgan v. Southern Cal. Rapid Transit Dist. (1987) 192 Cal. App. 3d 976, 986, 237 Cal.
Rptr. 756 (decided under prior law).

(n109)Footnote 99. Lang v. Hochman (2000) 77 Cal. App. 4th 1225, 1228, 92 Cal. Rptr. 2d 322 (denying relief
under Code Civ. Proc. § 473(b) when both party and party's attorney contributed to discovery abuses that caused
default). Note Code Civ. Proc. § 473(b) sets out general procedures for obtaining relief from a default or other judgment
or order that was taken through mistake, inadvertence, surprise, or excusable neglect. Relief is mandatory under Section
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473(b) only when a timely and otherwise proper motion is accompanied by an attorney's sworn affidavit or declaration
attesting to facts showing that the default, default judgment, or dismissal was taken due to the attorney's mistake,
inadvertence, surprise, or neglect, as distinguished from any fault on the part of his or her client, ''unless the court finds
that the default or dismissal was not in fact caused by the attorney's mistake, inadvertence, surprise, or neglect.'' For
detailed discussion relating to relief under Section 473(b), see California Forms of Pleading and Practice, Ch. 489,
Relief From Judgments and Orders (Matthew Bender).

(n110)Footnote 100. California Teachers Assn. v. Governing Board (1984) 161 Cal. App. 3d 393, 400, 207 Cal.
Rptr. 659 ; Bernstein v. Allstate Insurance Co. (1981) 119 Cal. App. 3d 449, 451, 173 Cal. Rptr. 841 , cert. denied,
454 U.S. 966 (1981) (both cases decided under prior law).

(n111)Footnote 101. Kahn v. Kahn (1977) 68 Cal. App. 3d 372, 137 Cal. Rptr. 332 (decided under prior law).

(n112)Footnote 102. Kahn v. Kahn (1977) 68 Cal. App. 3d 372, 378, 382-383, 137 Cal. Rptr. 332 (the court also
observed that delay itself may be the offending party's motivation; decided under prior law).

(n113)Footnote 103. Kahn v. Kahn (1977) 68 Cal. App. 3d 372, 137 Cal. Rptr. 332 .

(n114)Footnote 104. Kahn v. Kahn (1977) 68 Cal. App. 3d 372, 383, 137 Cal. Rptr. 332 (decided under prior
law).

(n115)Footnote 105. See, e.g., Zeavin v. Lee (1982) 136 Cal. App. 3d 766, 770-771, 186 Cal. Rptr. 545 (decided
under prior law).

(n116)Footnote 106. See, e.g., Lumpkin v. Friedman (1982) 131 Cal. App. 3d 450, 456, 182 Cal. Rptr. 378
(decided under prior law).

(n117)Footnote 107. Code Civ. Proc. § 2023.030(e). See Annot., Attorney's Conduct in Delaying or Obstructing
Discovery as Basis for Contempt Proceeding, 8 A.L.R.4th 1181 (1984).

(n118)Footnote 108. In re De La Parra (1986) 184 Cal. App. 3d 139, 145, 228 Cal. Rptr. 864 (decided under
prior law).

(n119)Footnote 109. Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 254 Cal. Rptr. 853 .

(n120)Footnote 110. Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 311, 254 Cal. Rptr. 853 . See
Code Civ. Proc. §§ 2020.240, 2025.440.

(n121)Footnote 111. Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 311, 254 Cal. Rptr. 853 .

(n122)Footnote 112. In re De La Parra (1986) 184 Cal. App. 3d 139, 145, 228 Cal. Rptr. 864 .

(n123)Footnote 113. See Deyo v. Kilbourne (1978) 84 Cal. App. 3d 771, 787, 149 Cal. Rptr. 499 (decided under
prior law).

(n124)Footnote 114. Alliance Bank v. Murray (1984) 161 Cal. App. 3d 1, 5-6, 207 Cal. Rptr. 233 ; Deyo v.
Kilbourne (1978) 84 Cal. App. 3d 771, 788, 149 Cal. Rptr. 499 (both cases decided under prior law).

(n125)Footnote 115. In re Bongfeldt (1971) 22 Cal. App. 3d 465, 476, 99 Cal. Rptr. 428 (decided under prior
law).

(n126)Footnote 116. See, e.g., former Code Civ. Proc. § 2034(d) (willful failure to appear for deposition or answer
interrogatories); Sauer v. Superior Court (1987) 195 Cal. App. 3d 213, 227-229, 240 Cal. Rptr. 489 (issue sanction
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appropriate for willful failure to produce personal financial records; decided under prior law).

(n127)Footnote 117. See Motown Record Corp. v. Superior Court (1984) 155 Cal. App. 3d 482, 492, 202 Cal.
Rptr. 227 (decided under prior law).

(n128)Footnote 118. See Code Civ. Proc. § 2023.010.

(n129)Footnote 119. See Code Civ. Proc. § 2023.030.

(n130)Footnote 120. Ghanooni v. Super Shuttle (1993) 20 Cal. App. 4th 256, 260, 24 Cal. Rptr. 2d 501 ; Kohan
v. Cohan (1991) 229 Cal. App. 3d 967, 971, 280 Cal. Rptr. 474 (interpreting imposition of monetary sanctions under
former Code Civ. Proc § 2023(b)(1) (now see Code Civ. Proc. § 2023.030(a))). But see Do It Urself Moving &
Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992) 7 Cal. App. 4th 27, 36-37, 9 Cal. Rptr. 2d 396 (failure to comply
with discovery must be willful); Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 Cal. App. 3d 481, 488, 282
Cal. Rptr. 530 (citing Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 114, 260 Cal. Rptr. 369 , as authority for
requiring willfulness for imposition of dismissal sanction, even though discovery in Young was governed by prior law).

(n131)Footnote 121. See generally Puritan Ins. Co. v. Superior Court (1985) 171 Cal. App. 3d 877, 883-884, n.6,
217 Cal. Rptr. 602 (decided under prior law).

(n132)Footnote 122. See Code Civ. Proc. § 2023.030(a).

(n133)Footnote 123. See generally Hydramar, Inc. v. General Dynamics Corp. (E.D. Pa. 1986) 115 F.R.D. 147,
153-154 (motion for discovery sanctions under Federal Rules denied when defendant was adequately informed by
plaintiff's counsel that witness would not appear at deposition).

(n134)Footnote 124. See Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 Cal. App. 3d 481, 486-491,
282 Cal. Rptr. 530 (no abuse of discretion by trial court that imposed dismissal sanction based on its conclusion that
there was ''willful'' obstruction of discovery).
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§ 42.11 Miscellaneous Monetary Sanctions

[1] Sanctions Under Code of Civil Procedure Sections 128.5 and 128.7

Sanctions for bad-faith tactics, such as filing frivolous discovery motions or using them solely for the purpose of delay,
are available under Code of Civil Procedure Section 128.5 for actions or proceedings pending as of December 31,
1994.n1 Sanctions for bad-faith tactics under Code of Civil Procedure Section 128.7, which replaces Code of Civil
Procedure Section 128.5 with respect to actions or proceedings started after 1994, do not apply to disclosures and
discovery requests, responses, objections, and motions.n2 Therefore, monetary sanctions for discovery violations for
actions or proceedings started after 1994 are limited to those specified under the California Civil Discovery Act.n3n4

In Olmstead v. Arthur J. Gallagher & Co.,n5 the California Supreme Court clarified that former Code of Civil
Procedure Section 128.5 does not authorize trial courts to impose sanctions for any form of litigation misconduct
arising ''from a complaint filed, or a proceeding initiated'' after December 31, 1994. The Court held that Code of Civil
Procedure Section 128.7 and former Code of Civil Procedure Section 128.5 establish mutually exclusive sanctions
regimes, with Section 128.5 controlling in proceedings initiated before January 1, 1995 and Section 128.7 controlling
after that date.n6

[2] Award of Sanctions Under Code of Civil Procedure Section 128.7 for Actions Violating Specified
Conditions Filed After 1994

In Laborde v. Aronson,n7 the court of appeal clarified when sanctions may be imposed in violation of Code of Civil
Procedure Section 128.7(b).n8 Under Code of Civil Procedure Section 128.7(d)(1), ''[m]onetary sanctions may not be
awarded against a represented party for a violation of paragraph (2) of subdivision (b).'' Code of Civil Procedure Section
128.7(b)(2) requires certification that the claims, defenses, or other legal contentions are warranted by existing law or
by a nonfrivolous argument to extend, modify, or reverse existing law or to establish new law. The appellate court
reasoned that ''[t]he logical inference'' is that monetary sanctions can be awarded against a represented party for a
violation of Code of Civil Procedure Section 128.7(b)(1) (document presented for an improper purpose, to harass, cause
unnecessary delay, or needless increase in cost of litigation), Code of Civil Procedure Section 128.7(b)(3) (allegations
or other factual contentions lack evidentiary support), and Code of Civil Procedure Section 128.7(b)(4) (denials of
factual allegations not warranted by the evidence).n9

In this divorce case, the order awarding sanctions to defendant attorney stated that actions brought against defendant
and others were frivolous and without merit and with bad faith (harassment). Thus, both Code of Civil Procedure
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Sections 128.7(b)(1) and (b)(2) were violated, and the trial court could impose sanctions against both attorney and client
under Code of Civil Procedure Section 128.7(b)(1).n10

Moreover, defendant attorney and his law firm could recover sanctions even though the attorney represented himself
and did not pay or incur any liability for attorney's fees.n11 The court of appeals reasoned that if the intent of Code of
Civil Procedure Section 128.7 (and Code of Civil Procedure Section 128.5) is to deter bad-faith tactics and frivolous
litigation, ''it makes no sense to declare such tactics acceptable against attorneys or nonattorneys representing
themselves in such matters.''n12 Accordingly, sanctions may be awarded under Code of Civil Procedure Section 128.7
to compensate a self-representing attorney for expenses occurred in defense of meritless claims.n13

[3] Award of Sanctions Under Code of Civil Procedure Section 128.5 for Frivolous Actions or Delaying
Tactics in Action or Proceeding Filed Before 1995

[a] Reserved

[b] Encompasses Motions

A trial court may impose a monetary sanction for bad-faith actions or tactics that are frivolous or solely intended to
cause unnecessary delay for actions or proceedings pending as of December 31, 1994.n14 The making or opposing of
motions without good faith is within the meaning of ''actions or tactics.''n15 ''Frivolous'' is defined as totally and
completely without merit or for the sole purpose of harassing an opposing party.n16 This monetary sanction is in large
measure the same as the monetary sanction defined in Code of Civil Procedure Section 2023.030(a)n17 in that it
provides that the culpable party pay reasonable expenses, including attorney's fees, resulting from the misconduct.

However, there are significant differences between the Code of Civil Procedure Section 128.5 sanction and those within
the discovery provisions. For example, Code of Civil Procedure Section 128.5 provides only for expenses incurred by
parties, whereas former Code of Civil Procedure Section 2023 (now see Code of Civil Procedure Section 2023.010 et
seq.) provided for expenses to nonparties as well. Nevertheless, there is no requirement under Code of Civil Procedure
Section 128.5 that the party entitled to reimbursement of expenses has to have unsuccessfully made or opposed a
discovery motion, unlike some of the discovery provisions.n18 Additionally, Code of Civil Procedure Section 128.5
does not require any attempt at resolution of the issues, while some discovery methods do not permit persons prevailing
on a discovery motion to recover their reasonable expenses unless they made a reasonable and good-faith attempt at
informal resolution.n19 Thus, although in some instances a party may recoup monetary sanctions under the discovery
provisions, there may be flagrant circumstances in which the court might award more monetary sanctions under Code of
Civil Procedure Section 128.5.

Moreover, because a sanction under Code of Civil Procedure Section 128.5 may be imposed in addition to any other
liability imposed by law,n20 it may be invoked in the discovery process, despite the applicability of other overlapping
discovery provisions.n21 Furthermore, such a sanction may be imposed in conjunction with a discovery procedure even
when a sanction is not warranted under the law of discovery. For example, even if legally permissible, the timing of a
discovery procedure or motion may be oppressive and made in bad faith if it unjustifiably neglects or ignores the
legitimate interest of a fellow attorney.n22 Such was the case in Tenderloin Housing Clinic, Inc. v. Sparks, n23 an
action alleging operation of a hotel in violation of city laws. The plaintiff's counsel scheduled three discovery motions
for dates when he knew the defense counsel would be vacationing in Europe and refused to voluntarily reset them,
scheduled three depositions during that same time and refused to continue them for three days to accommodate the
defense counsel, and served eleventh-hour trial subpoenas on persons whose trial testimony was neither necessary nor
desired; he then failed to produce the most important of the three witnesses after the defense counsel returned from
abroad to attend the deposition.n24

[c] Showing Required
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Sanctions under Code of Civil Procedure Section 128.5 may be imposed only in the clearest of cases, to penalize the
most egregious misconduct. This judicial restraint is motivated by serious concerns about the danger of hampering the
valid assertion of a litigant's rights.n25

The party seeking the imposition of sanctions must prove that the opposing party's action or tactic was (1) frivolous, that
is, totally and completely without merit, measured by the objective, ''reasonable attorney'' standard or for the sole
purpose of harassing an opposing party, or (2) solely intended to cause unnecessary delay.n26 The first method of proof
has two facets. Thus, even though an action may be arguably meritorious, sanctions may still be imposed if it was
brought solely to harass or cause unnecessary delay. The party seeking sanctions has the burden of proving that an
arguably meritorious action was taken for improper motives.n27

In Weisman v. Bower, n28 the court of appeal reversed the imposition of sanctions under Code of Civil Procedure
Section 128.5 against the defendant for seeking a protective order to prevent the taking of the defendant's initial
deposition. The court found that the motion was ''arguably meritorious'' in view of the facts in the case, such as that
extensive discovery had already taken place, a limited jurisdictional issue was in contest, and certain stipulations may
have been made with the understanding that no further discovery would be needed. Although the facts did not constitute
a compelling argument for a protective order, it would not have been an abuse of discretion for the trial court to have
granted one. Thus, the court concluded it could not rule that the motion for the protective order was ''totally and
completely without merit.''n29

The Weisman court also considered whether the motion for a protective order was made with meritorious motives. It
concluded that the defendant's attorney was motivated by a desire to protect his client from perceived attempts at
harassment, based on his interpretation of the plaintiff's attorney's actions, rather than by spite or vindictiveness.
Although objectively that interpretation may not have been reasonable, it was clearly what the defendant's attorney
subjectively believed when he moved for the protective order. Thus the requisite evidence of improper motive was
lacking.n30 It should be noted that while a finding of good faith in bringing a motion for a protective order may defeat
sanctions under Code of Civil Procedure Section 128.5, it will not prevent a trial court from taxing costs under former
Code. Civ. Proc. § 2019 (now see Code of Civil Procedure Section 2019.010 et seq.) for an unsuccessful motion for a
protective order limiting the frequency or extent of discovery.n31

By contrast, Palm Valley Homeowners Assoc., Inc. v. Design MTC n32 presented a clear case of egregious misconduct
that warranted sanctions under Code of Civil Procedure Section 128.5. In Palm Valley, a law firm appealed after the
trial court imposed sanctions on it under Code of Civil Procedure Section 128.5 (frivolous actions taken in bad faith), as
well as under former Code. Civ. Proc. § 2023 (now see Code of Civil Procedure Section 2023.010 et seq.) (discovery
abuses), for asserted bad faith acts and discovery abuses in the underlying construction defect litigation. The basis for
the imposition of sanctions was that the firm pursued litigation activities on behalf of its client, even after the firm knew
that the client was a suspended corporation.n33

The court of appeal rejected the law firm's argument that it continued to represent its client in the good-faith belief that
suspension under the Corporations Code for failure to file a required information statement with the Secretary of State,
unlike a suspension for nonpayment of taxes under the Revenue and Taxation Code, did not disable a corporation from
litigation.n34

The court acknowledged that whether the two types of corporate suspensions both result in a disqualification from
litigation appeared to be an issue of first impression. However, the court concluded that the relevant statutory language,
as well as legislative policy, were more than sufficient to put any reasonable attorney on notice that a corporation
suspended under the Corporations Code, like a corporation suspended for nonpayment of taxes, is truly suspended and
disabled from participating in any litigation activities. Thus, the trial court did not abuse its discretion in determining
that the firm knew, or should have known, that the corporation was disqualified from representing itself in litigation.n35
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Furthermore, the record belied the firm's assertions of good faith; rather, it showed that the firm deliberately concealed
its knowledge of the suspension, and probable disability of its client, from both the court and opposing counsel and
continued to litigate vigorously, even seeking summary proceedings to terminate the case before the corporation's
suspended status was discovered. On these facts, sanctions under Code of Civil Procedure Section 128.5 were properly
imposed.n36

[d] Delay Caused by Advice to Unrepresented Client

An attorney proffering legal information to an individual unrepresented by counsel does not constitute an unnecessary
delay in legitimate discovery being able to proceed in a timely and orderly manner when, on the basis of that
information, that individual chooses to exercise his or her rights and discovery does not proceed as originally
scheduled.n37 In Sabado v. Moraga,n38 a deposition was terminated after an attorney informed his client's wife, who
was not represented by counsel, of the availability of the marital privilege not to testify against her husband; and based
on that advice, the wife refused to answer any questions. The trial court imposed expenses and fees against the attorney
on the ground that his actions caused an unnecessary delay in legitimate discovery being able to proceed in a timely and
orderly manner, because by rendering the unsolicited advice the attorney willfully prevented the deposition from
proceeding. The court of appeal found that was not a proper basis for imposing costs under Code of Civil Procedure
Section 128.5. It said that an attorney who, while acting in the best interest of his or her own client, offers gratuitous
information to an unrepresented witness of possible legal rights should not have to fear punishment if the witness
chooses to exercise those rights.n39 In Sabado, the attorney's reason to intervene was especially strong because he was
representing the husband of the witness.n40 Although sanctions may be appropriate if an attorney offers meritless legal
advice to a witness that results in a delay in the proceedings, no determination of the appropriateness of the advice was
made.n41 Even if the legal advice tendered by the attorney is in an area of law in which there is uncertainty, if the
advice is not totally without merit, the attorney's actions will not have been made in bad faith only to delay the
proceedings.n42

[e] Sanctions Against Party and Attorney

[i] Generally

Sanctions for bad-faith actions or frivolous or delaying tactics may be ordered against a party, the party's attorney, or
both the party and the attorney.n43 In Young v. Rosenthal,n44 the court of appeal affirmed the imposition of sanctions
against a party and his attorneys for filing motions seeking to overturn a discovery stipulation and discovery order, as
well as an order for sanctions resulting from violation of the discovery order. The court concluded that the motions
reargued matters already determined in the order for sanctions and also falsely accused opposing counsel of fraud.
Sanctions against the party were appropriate because the party had made the decisions, directed the preparation of the
frivolous motions, and ratified his attorneys' actions.n45 Sanctions against the attorneys were not only appropriate, but
were mandatory in that the attorneys knowingly lied to the court, acquiesced in their client's demands, and actively
supported frivolous motions.n46

The Young court rejected the attorneys' contention that Code of Civil Procedure Section 128.5 was unconstitutional in
that it allows sanctions against an attorney in those rare but not unusual situations in which an attorney cannot exonerate
himself or herself without breaching ethical obligations to his or her client. The court explained that an attorney does
not have an ethical obligation to his or her client to perjure himself or herself or to file a knowingly frivolous or
bad-faith motion.n47 The conduct for which the sanctions were imposed in Young went far beyond maintaining client
confidences or refraining from jeopardizing a client's position.n48

For example, monetary sanctions were properly awarded under former Code of Civil Procedure Sections 2020(a),
2023(a)(4),(5), (6) (now see Code of Civil Procedure Sections 2020.010(a), 2023.010(d), (e), (f)), in an insurance bad
faith case, because evidence showed appellant attorney, in fact, knew he was obliged to produce documents to
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respondent's attorneys and repeatedly failed to do so. Moreover, the attorney's reliance on respondent's mistaken
designation of him as the deposition officer to whom he should deliver the subpoenaed documents was not a good faith
contention. ''Not only did the subpoenas call for production at the address of [respondent's] lawyers, [appellant], as a
lawyer himself, must have known what was intended. Simply put, his contention that he could comply by delivering the
documents to himself is preposterous.''n48.1

[ii] Right to Contribution

An order imposing monetary sanctions under Code of Civil Procedure Section 128.5 constitutes a final order on a
collateral matter directing the payment of money.n49 Such sanctions are money judgments for purposes of contribution
among the judgment debtors.n50 Therefore, when sanctions are imposed on the party and his or her attorney, or on
multiple attorneys, they are judgment debtors for purposes of contribution.n51

Unless a different apportionment is made by the court, sanctions imposed against a party and his or her attorney ''jointly
and severally'' are shared equally.n52

[f] Punitive Damages

In addition to any award of sanctions for bad-faith actions or tactics that are frivolous or solely intended to cause
unnecessary delay, punitive damages may be assessed against the plaintiff on a determination that he or she was a
person convicted of a felony and was maintaining the action against the victim of that felony, or against victim's heirs,
relatives, estate, or personal representative, for injuries arising from the acts for which the plaintiff was convicted, and
that the plaintiff is guilty of fraud, oppression, or malice in maintaining the action.n53

[4] Violation of Court Order

Code of Civil Procedure Section 177.5 provides a monetary sanction for any violation of a court order by a person,
done without good cause or substantial justification. The sanction may be imposed against a witness, a party, a party's
attorney, or both. It applies notwithstanding other provisions of law.n54

Unlike provisions for monetary sanction under the Civil Discovery Act, which compensate for reasonable expenses,
including attorney's fees, incurred by a person affected by an unwarranted action,n55 the money sanction ordered paid
under Code of Civil Procedure Section 177.5 is limited to $1,500 and is payable to the court.

[5] Failure to Obey Subpoena

A witness disobeying a subpoena forfeits $500 to the aggrieved party and all damages sustained by the aggrieved party
as a result of the disobedience.n56 The provisions of Code of Civil Procedure Section 1992 are incorporated in Code of
Civil Procedure Sections 2020.240 (deposition of nonparty) and 2025.440 (failure to attend deposition or refusal to be
sworn as witness), making them applicable to deposition subpoenas. For a discussion of the use of deposition
subpoenas, see Chapter 53.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresSanctionsCivil ProcedureDiscoveryMisconductCivil ProcedureRemediesCosts &
Attorney FeesCostsDepositions & TranscriptsCivil ProcedureSanctionsBaseless FilingsGeneral OverviewCivil
ProcedureSanctionsMisconduct & Unethical BehaviorGeneral OverviewLegal EthicsProfessional ConductOpposing
Counsel & PartiesLegal EthicsSanctionsSuspensions

FOOTNOTES:
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(n1)Footnote 1. Code Civ. Proc. § 128.5(b)(1).

(n2)Footnote 2. Code Civ. Proc. § 128.7(g).

(n3)Footnote 3. Code Civ. Proc. § 2016.010 et seq.; see § 42.10[1].

(n4)Footnote 4. Reserved

(n5)Footnote 5. Olmstead v. Arthur J. Gallagher & Co. (2004) 32 Cal. 4th 804, 11 Cal. Rptr. 3d 298, 86 P.3d
354 .

(n6)Footnote 6. Olmstead v. Arthur J. Gallagher & Co. (2004) 32 Cal. 4th 804, 813-814, 11 Cal. Rptr. 3d 298,
86 P.3d 354 (rejecting court of appeal's interpretation that former Code Civ. Proc. § 128.5 applies after 1994 to
sanctions for conduct not involving pleadings).

(n7)Footnote 7. Laborde v. Aronson (2001) 92 Cal. App. 4th 459, 112 Cal. Rptr. 2d 119 .

(n8)Footnote 8. Under Code Civ. Proc. § 128.7, an attorney or unrepresented party who files a pleading, motion or
similar paper impliedly certifies it has legal and factual merit. That certification includes that the paper is not presented
for an improper purpose (i.e., to harass, cause unnecessary delay, or increase costs of litigation); the legal contentions
are warranted; and the factual contentions have evidentiary support (see Code Civ. Proc. § 128.7(b)). The attorney or
unrepresented party is subject to sanctions for violation of this certification (see Code Civ. Proc. § 128.7(c)-(h)).

(n9)Footnote 9. Laborde v. Aronson (2001) 92 Cal. App. 4th 459, 466, 112 Cal. Rptr. 2d 119 (clarifying overly
broad statement in In re Marriage of Reese & Guy (1999) 73 Cal App. 4th 1214, 1221, 87 Cal. Rptr. 2d 339 that
''under section 128.7, only an attorney or unrepresented party may be sanctioned. It does not authorize sanctions against
the represented party. Under section 128.5, the party, attorney, or both, may be sanctioned[,]'' finding that ''monetary
sanctions are authorized against the client for some violations of subdivisions of section 128.7 not at issue in In re
Marriage of Reese & Guy.''

(n10)Footnote 10. Laborde v. Aronson (2001) 92 Cal. App. 4th 459, 466-467, 112 Cal. Rptr. 2d 119 .

(n11)Footnote 11. Laborde v. Aronson (2001) 92 Cal. App. 4th 459, 468-469, 112 Cal. Rptr. 2d 119 (finding no
California authority directly on point, and thus relying on federal decisions interpreting Fed. R. Civ. Proc., Rule
11(c)(2), which allows court, if it finds a violation of Fed. R. Civ. Proc., Rule 11(b), to make an ''order directing
payment to the movant of some or all of the reasonable attorneys' fees and other expenses incurred as a direct result of
the violation[;]'' cf. Code Civ. Proc. § 128.7(d), which similarly provides the court may award ''some or all of the
reasonable attorney's fees incurred as a direct result of the violation[;]'' see also Abandonato v. Coldren (1995) 41 Cal.
App. 4th 264, 268-269, 48 Cal. Rptr. 2d 429 (sanctions under Code Civ. Proc. § 128.5 may be awarded in favor of
self-representing attorney and nonattorney pro se litigant, decided under prior law).

(n12)Footnote 12. Laborde v. Aronson (2001) 92 Cal. App. 4th 459, 469, 112 Cal. Rptr. 2d 119 .

(n13)Footnote 13. Laborde v. Aronson (2001) 92 Cal. App. 4th 459, 469, 112 Cal. Rptr. 2d 119 .

(n14)Footnote 14. Code Civ. Proc. § 128.5(a).

(n15)Footnote 15. Code Civ. Proc. § 128.5(b)(1). See In re Marriage of Gumabao (1984) 150 Cal. App. 3d 572,
577, 198 Cal. Rptr. 90 (action or tactic not required to be willful; decided under prior law).

(n16)Footnote 16. Code Civ. Proc. § 128.5(b)(2).

(n17)Footnote 17. See § 42.10[1].
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(n18)Footnote 18. See, e.g., Code Civ. Proc. § 2025.420 (authorizing imposition of monetary sanction against
party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order in response to a
deposition notice).

(n19)Footnote 19. See, e.g., Code Civ. Proc. § 2025.480 (motion to compel answer or production).

(n20)Footnote 20. Code Civ. Proc. § 128.5(e).

(n21)Footnote 21. See Dwyer v. Crocker National Bank (1987) 194 Cal. App. 3d 1418, 1431-1435, 240 Cal. Rptr.
297 (imposing both evidence sanction under former Code Civ. Proc. § 2034 for failure to comply with discovery and
Code Civ. Proc. § 128.5 sanction for several abuses, including failure to produce documents); Weisman v. Bower
(1987) 193 Cal. App. 3d 1231, 1233-1234, 238 Cal. Rptr. 756 (reviewing imposition of Code Civ. Proc. § 128.5
sanctions for bringing motion for protective order to prevent taking of deposition); see also Guzman v. General Motors
Corp. (1984) 154 Cal. App. 3d 438, 446, 201 Cal. Rptr. 246 (dictum stating that sanctions may be imposed, in
appropriate circumstances, under Code Civ. Proc. § 128.5 as well as under former Code Civ. Proc. § 2034).

(n22)Footnote 22. Tenderloin Housing Clinic, Inc. v. Sparks (1992) 8 Cal. App. 4th 299, 306, 10 Cal. Rptr. 2d
371 .

(n23)Footnote 23. Tenderloin Housing Clinic, Inc. v. Sparks (1992) 8 Cal. App. 4th 299, 10 Cal. Rptr. 2d 371 .

(n24)Footnote 24. Tenderloin Housing Clinic, Inc. v. Sparks (1992) 8 Cal. App. 4th 299, 304-307, 10 Cal. Rptr.
2d 371 .

(n25)Footnote 25. See In re Marriage of Flaherty (1982) 31 Cal. 3d 637, 650-651, 183 Cal. Rptr. 508, 646 P.2d
179 ; Weisman v. Bower (1987) 193 Cal. App. 3d 1231, 1237, 238 Cal. Rptr. 756 ; Luke v. Baldwin-United Corp.
(1985) 167 Cal. App. 3d 664, 669-670, 213 Cal. Rptr. 654 .

(n26)Footnote 26. Weisman v. Bower (1987) 193 Cal. App. 3d 1231, 1236-1237, 238 Cal. Rptr. 756 ; see also
Bruno v. Superior Court (1990) 219 Cal. App. 3d 1359, 1365-1366, 269 Cal. Rptr. 142 (when discovery is not
authorized, motion for discovery is not frivolous when neither statute nor case law expressly precludes discovery;
determination that discovery motion was without merit does not support sanctions).

(n27)Footnote 27. Weisman v. Bower (1987) 193 Cal. App. 3d 1231, 1236-1237, 238 Cal. Rptr. 756 .

(n28)Footnote 28. Weisman v. Bower (1987) 193 Cal. App. 3d 1231, 238 Cal. Rptr. 756 .

(n29)Footnote 29. Weisman v. Bower (1987) 193 Cal. App. 3d 1231, 1238-1239, 238 Cal. Rptr. 756 .

(n30)Footnote 30. Weisman v. Bower (1987) 193 Cal. App. 3d 1231, 1239, 238 Cal. Rptr. 756 ; see also Luke v.
Baldwin-United Corp. (1985) 167 Cal. App. 3d 664, 669-670, 213 Cal. Rptr. 654 (Code Civ. Proc. § 128.5, sanctions
were improperly imposed against attorney who moved to quash service, since there was no clear showing that attorney
had acted with improper motive and it was uncertain that the motion was utterly without merit when filed).

(n31)Footnote 31. See Weisman v. Bower (1987) 193 Cal. App. 3d 1231, 1240, 238 Cal. Rptr. 756 .

(n32)Footnote 32. Palm Valley Homeowners Assoc., Inc. v. Design MTC (2001) 85 Cal. App. 4th 553, 102 Cal.
Rptr. 2d 350 .

(n33)Footnote 33. Palm Valley Homeowners Assoc., Inc. v. Design MTC (2001) 85 Cal. App. 4th 553, 555, 102
Cal. Rptr. 2d 350 .

(n34)Footnote 34. Palm Valley Homeowners Assoc., Inc. v. Design MTC (2001) 85 Cal. App. 4th 553, 555, 102

Page 115
2-42 California Deposition and Discovery Practice § 42.11



Cal. Rptr. 2d 350 .

(n35)Footnote 35. Palm Valley Homeowners Assoc., Inc. v. Design MTC (2001) 85 Cal. App. 4th 553, 561, 102
Cal. Rptr. 2d 350 .

(n36)Footnote 36. Palm Valley Homeowners Assoc., Inc. v. Design MTC (2001) 85 Cal. App. 4th 553, 562-563,
102 Cal. Rptr. 2d 350 .

(n37)Footnote 37. Sabado v. Moraga (1987) 189 Cal. App. 3d 1, 9-10, 234 Cal. Rptr. 249 .

(n38)Footnote 38. Sabado v. Moraga (1987) 189 Cal. App. 3d 1, 234 Cal. Rptr. 249 .

(n39)Footnote 39. Sabado v. Moraga (1987) 189 Cal. App. 3d 1, 9, 234 Cal. Rptr. 249 .

(n40)Footnote 40. Sabado v. Moraga (1987) 189 Cal. App. 3d 1, 9, 234 Cal. Rptr. 249 .

(n41)Footnote 41. Sabado v. Moraga (1987) 189 Cal. App. 3d 1, 9, 234 Cal. Rptr. 249 .

(n42)Footnote 42. Sabado v. Moraga (1987) 189 Cal. App. 3d 1, 9-10, 234 Cal. Rptr. 249 (arguable that
professional courtesy should have compelled attorney to communicate to opposing counsel his intent to render advice
that might terminate deposition before deposition occurred).

(n43)Footnote 43. Code Civ. Proc. § 128.5(a).

(n44)Footnote 44. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 260 Cal. Rptr. 369 , cert. denied, 108 L. Ed.
2d 941 (1990) .

(n45)Footnote 45. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 121-123, 260 Cal. Rptr. 369 , cert. denied,
108 L. Ed. 2d 941 (1990) .

(n46)Footnote 46. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 127-128, 260 Cal. Rptr. 369 , cert. denied,
108 L. Ed. 2d 941 (1990) .

(n47)Footnote 47. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 126-127, 260 Cal. Rptr. 369 , cert. denied,
108 L. Ed. 2d 941 (1990) .

(n48)Footnote 48. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 128, 260 Cal. Rptr. 369 , cert. denied, 108 L.
Ed. 2d 941 (1990) .

(n49)Footnote 48.1. Sears, Roebuck and Co. v. Nat'l Union Fire Ins. Co. (2005) 131 Cal. App. 4th 1342,
1350-1351, 32 Cal. Rptr. 3d 717 .

(n50)Footnote 49. See I.J. Weinrot & Son, Inc. v. Jackson (1985) 40 Cal. 3d 327, 331, 220 Cal. Rptr. 103, 708
P.2d 682 .

(n51)Footnote 50. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 128-129, 260 Cal. Rptr. 369 , cert. denied,
108 L. Ed. 2d 941 (1990) . Contribution among joint nontort judgment debtors is governed by Code Civ. Proc. § 881 et
seq. For discussion and forms relating to Code Civ. Proc. § 881 et seq., see California Forms of Pleading and Practice,
Ch. 300, Indemnity and Contribution , pt. III (Matthew Bender).

(n52)Footnote 51. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 129, 260 Cal. Rptr. 369 , cert. denied, 108 L.
Ed. 2d 941 (1990) .

(n53)Footnote 52. Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 130, 260 Cal. Rptr. 369 , cert. denied, 108 L.
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Ed. 2d 941 (1990) .

(n54)Footnote 53. Code Civ. Proc. § 128.5(d).

(n55)Footnote 54. Code Civ. Proc. § 177.5.

(n56)Footnote 55. See, e.g., Code Civ. Proc. § 2023.030(a).

(n57)Footnote 56. Code Civ. Proc. § 1992.
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§ 42.20 Contempt Proceedings

[1] Generally

Code of Civil Procedure Section 1209 provides that disobedience of any lawful court order or of a duly served
subpoena is contempt to the authority of the court.n1 The procedures governing contempt under Code of Civil
Procedure Sections 1209 through 1222 apply to contempt proceedings for abuse of a discovery method.n2 Under these
provisions, a court may not punish a contempt committed out of its presence without a full hearing, preceded by proper
notice, at which the alleged contemner may answer the charge.n3

A party or witness who has appeared and been sworn at a deposition is thereby before the court, and a noticed motion is
sufficient to provide the necessary notice and opportunity to be heard prior to the witness being found in contempt.n4
When, however, a nonparty witness has not appeared or been sworn at a deposition, he or she is not yet before the court,
and the procedural requirements set forth in Code of Civil Procedure Section 1212n5 appear to apply.

Disobedience of a deposition subpoena or the refusal to be sworn as a witness at a deposition may be punished as
contempt without the necessity of a prior court order directing compliance.n6 Additionally, the provisions of Code of
Civil Procedure Section 1991 governing the imposition of contempt for the disobedience of a subpoena do not apply to
any act or omission occurring in a deposition taken pursuant to the Civil Discovery Act.n7 The provisions of Code of
Civil Procedure Sections 2021.010-2021.040 are exclusively applicable.n7.1

[2] Initiating Affidavit or Declaration

When the contempt is indirect, an affidavit or declaration under penalty of perjury setting forth the alleged
contemptuous acts must be presented to the court for the initiation of contempt proceedings.n8 In effect, the affidavit or
declaration is a complaint framing the issue before the court and is a jurisdictional prerequisite.n9

An alternative to the affidavit or declaration is a statement of facts submitted by a referee, arbitrator, or other judicial
officer.n10 For example, a certificate of nonappearance of a witness prepared by a notary and shorthand reporter at a
deposition meets this requirement.n11

The facts that must be stated in an affidavit or declaration in support of contempt jurisdiction include (1) the making of
the court order or issuance and service of the subpoena; (2) notice or knowledge by the alleged contemner of the court
order; (3) the ability of the alleged contemner to comply; and (4) the willful disobedience of the order or subpoena. No
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intendments or presumptions should be indulged in aid of the sufficiency of contempt proceedings.n12

If a contempt proceeding is brought in bad faith or for harassment or misuse of the discovery process, the attorney may
be subject to sanctions under Code of Civil Procedure Section 128.5.n13 Contempt proceedings to sanction discovery
misuses are ancillary proceedings, and are without sufficient independence to support an independent cause of action,
such as malicious prosecution, abuse of process, or intentional infliction of emotional distress.n14

For a form of declaration to initiate a contempt proceeding, see § 42.30[1].

[3] Opposing Affidavit or Declaration

The accused contemner may submit an affidavit or declaration in response to the affidavit initiating the contempt
proceeding. The opposing affidavit constitutes the answer or plea to the charge of contempt and may raise any available
defenses.n15 The opposing affidavit should include all questions regarding the adequacy of an order to show cause or
the initiating affidavit.n16

[4] Order to Show Cause

An order to show cause is issued by the court after the initiating affidavit or declaration is presented to the court.n17
The purpose of the order to show cause is to give the accused notice of the charge of contempt and an opportunity to
refute the charge, before issuing a warrant for his or her arrest or commitment to custody.n18 The order to show cause
should be served personally on the accused contemner.n19

[5] Warrants of Attachment and Commitment

A warrant of attachment or bench warrant may be issued by a court to bring in an accused to answer a charge of indirect
contempt.n20 If a warrant of attachment or order to show cause regarding contempt has issued, the court may then issue
a warrant of commitment.n21 Ordinarily, this will occur after an accused has failed to appear at a hearing set to show
cause regarding contempt. A contempt hearing may not proceed without the presence of the accused contemner, in
person or by attorney, unless the court finds that the accused was served with notice of the hearing and was willfully
absent.n22

[6] Court Proceeding

When the person arrested has been brought up by warrant of attachment or appeared, the court must proceed to
investigate the charge and must hear any answer made by the accused.n23 In addition, the court may take oral testimony
of witnesses for and against the person charged.n24 The court must then decide, on the answer and evidence taken,
whether the accused is guilty of the contempt charged.n25 The accused is entitled to have judgment pronounced by the
same tribunal that heard the evidence.n26

[7] Punishment or Coercion of Contemner

Contempt arising under Code of Civil Procedure Section 1209 may be either civil or criminal. When the primary
objective is to protect the rights of litigants, the proceeding is civil. When the primary objective is to vindicate the
authority of the court, the proceeding is criminal.n27

Civil contempt is remedial and coercive in nature, and when the contempt consists of an omission to perform an act that
is still within the power of the contemner to perform, such as his or her ability to obey a subpoena in a pending action, a
court may treat that disobedience as a civil contempt by imprisonment until the contemner has performed the act.n28

Criminal contempt is punitive in nature, and when the contempt consists of an omission to perform an act that is no
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longer within the power of the contemner to perform, such as the inability of the contemner to obey a subpoena in an
action that has terminated, a court may treat that disobedience as criminal by imposing a fine not exceeding $1,000,
payable to the court, by imprisoning the contemner for a period not exceeding five days, or both.n29

The imprisonment under Code of Civil Procedure Section 1219 for civil contempt differs from the imprisonment for
criminal contempt in that it is provisional; a contemner may be imprisoned only until he or she performs an act within
his or her power to perform.n30 In that case, the omitted act must be specified in the warrant of commitment.n31

[7A] Stay of Execution of Sentence

Notwithstanding Code of Civil Procedure Section 1211 or any other law, if an order of contempt is made affecting
specified classes of persons, the execution of any sentence will be stayed pending the filing within three judicial days of
a petition for extraordinary relief testing the lawfulness of the court's order, the violation of which is the basis of the
contempt.n32 Among those classes of persons specified are an attorney, his or her agent, investigator, or any person
acting under the attorney's direction, in the preparation and conduct of any action or proceeding,n33 and a public safety
employee acting within the scope of employment for reason of the employee's failure to comply with a duly issued
subpoena duces tecum.n34 Others protected include the victim of a sexual assault and the victim of domestic violence,
when the contempt consists of refusing to testify concerning that sexual assaultn35 or domestic violence.n36 However,
the execution of the sentence will not be stayed when the conduct is proscribed by Business and Professions Code
Section 6068(b), relating to an attorney's duty to maintain respect due to the courts and judicial officers.n37

[8] Review of Contempt Judgment and Order

The judgment and orders in contempt cases are final and conclusive.n38 They are not appealable.n39 However, an order
of contempt may be reviewed by petition for a writ of review,n40 habeas corpus,n41 or prohibition.n42

[9] Challenge by Nonparty

A nonparty witness may challenge the court's lack of subject matter jurisdiction in defense of a civil contempt citation,
notwithstanding the absence of a final judgment in the underlying action.n43 The subpoena power of a court cannot be
more extensive than its jurisdiction. Thus, if a court does not have subject matter jurisdiction over the underlying action,
and the process was not issued in aid of that jurisdiction, then the process is void and an order of civil contempt based
on refusal to honor it must be reversed.n44

In Catholic Conf. v. Abortion Rights, n45 the plaintiffs brought suit against the Roman Catholic Church in the United
States, the Secretary of the Treasury, and the Commissioner of Internal Revenue, alleging that the Church had violated
the rules governing its tax-exempt status by participating in political activities. After the Church was dismissed as a
party it was served with subpoenas seeking extensive documentation. It refused to comply, and a series of court orders
to produce, intertwined with other procedural motions, was followed by objections and refusals. The court of appeals
affirmed an order of contempt against the Church, finding that witnesses have standing to question only whether the
trial court has a colorable basis for exercising subject matter jurisdiction.

In reversing the contempt order, the United States Supreme Court observed that the right of a nonparty to appeal an
adjudication of contempt cannot be questioned. Once that right is acknowledged, arguments in its legitimate support
should not be so confined that the power of the issuing court remains untested. The Court noted that the Church was not
a nonparty witness attempting to challenge its contempt by raising matters in which it has no legitimate interest, such as
the court's lack of personal jurisdiction over the parties or a limitations statute that would compel dismissal of the
action. Even if it were ultimately determined that the court should not have allowed the suit to proceed, any order issued
relating to those matters would still be valid. The Church's challenge went to the subject matter jurisdiction of the court
and thus to its power to issue the order. The distinction between subject matter jurisdiction and waivable defenses was
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not a mere nicety of legal metaphysics, but rested on the principle of a free society in which courts have finite bounds of
authority, which exist to protect citizens from the very wrong asserted in the case--the excessive use of judicial
power.n46 The Court explained that nothing it said limited the inherent and legitimate authority of a court to issue
process and other binding orders, including orders of discovery directed to nonparty witnesses, as necessary for the
court to determine and rule on its own jurisdiction, including jurisdiction over the subject matter.n47

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMisconductCivil ProcedureSanctionsContemptCivil ContemptCivil
ProcedureSanctionsContemptCriminal ContemptCivil ProcedureSanctionsMisconduct & Unethical BehaviorGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1209(a)(5), (9).

(n2)Footnote 2. In re De La Parra (1986) 184 Cal. App. 3d 139, 145, 228 Cal. Rptr. 864 .

(n3)Footnote 3. See Code Civ. Proc. §§ 1211, 1212, 1217; see also Lund v. Superior Court (1964) 61 Cal. 2d
698, 713, 39 Cal. Rptr. 891, 394 P.2d 707 .

(n4)Footnote 4. Lund v. Superior Court (1964) 61 Cal. 2d 698, 713, 39 Cal. Rptr. 891, 394 P.2d 707 ; see also
In re Marriage of Wagoner (1986) 176 Cal. App. 3d 936, 941, 222 Cal. Rptr. 479 (attorney of record need not be joined
to action using third-party procedures because he or she is within court's jurisdiction as officer of court).

(n5)Footnote 5. See discussion in [2], below.

(n6)Footnote 6. Code Civ. Proc. § 1991.1.

(n7)Footnote 7. Code Civ. Proc. § 1991.2.

(n8)Footnote 7.1. Code Civ. Proc. § 1991.2.

(n9)Footnote 8. Code Civ. Proc. § 1211; see Code Civ. Proc. § 2015.5.

(n10)Footnote 9. In re Gould (1961) 195 Cal. App. 2d 172, 175, 15 Cal. Rptr. 326 .

(n11)Footnote 10. Code Civ. Proc. § 1211.

(n12)Footnote 11. In re Morelli (1970) 11 Cal. App. 3d 819, 829-830, 91 Cal. Rptr. 72 .

(n13)Footnote 12. Farnham v. Superior Court (1961) 188 Cal. App. 2d 451, 456, 10 Cal. Rptr. 615 .

(n14)Footnote 13. Lossing v. Superior Court (1989) 207 Cal. App. 3d 635, 636, 255 Cal. Rptr. 18 .

(n15)Footnote 14. Lossing v. Superior Court (1989) 207 Cal. App. 3d 635, 639, 255 Cal. Rptr. 18 ; see Green v.
Uccelli (1989) 207 Cal. App. 3d 1112, 1120-1125, 255 Cal. Rptr. 315 .

(n16)Footnote 15. See Nutter v. Superior Court (1960) 183 Cal. App. 2d 72, 74, 6 Cal. Rptr. 404 ; Bailey v.
Superior Court (1956) 142 Cal. App. 2d 47, 53, 297 P.2d 795 .

(n17)Footnote 16. Morelli v. Superior Court (1968) 262 Cal. App. 2d 262, 266, 68 Cal. Rptr. 572 .

(n18)Footnote 17. Arthur v. Superior Court (1965) 62 Cal. 2d 404, 408, 42 Cal. Rptr 441, 398 P.2d 777 ; see
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Code Civ. Proc. § 1212.

(n19)Footnote 18. See In re Rose (1949) 90 Cal. App. 2d 299, 304-305, 202 P.2d 1064 .

(n20)Footnote 19. Lund v. Superior Court (1964) 61 Cal. 2d 698, 713, 39 Cal. Rptr. 891, 394 P.2d 707 .

(n21)Footnote 20. Code Civ. Proc § 1212; Bridges v. Superior Court (1939) 14 Cal. 2d 464, 473, 94 P.2d 983 ,
rev'd on other grounds sub nom. Bridges v. California, 314 U.S. 252 (1941) .

(n22)Footnote 21. Code Civ. Proc. § 1212.

(n23)Footnote 22. Farace v. Superior Court (1983) 148 Cal. App. 3d 915, 917, 196 Cal. Rptr. 297 .

(n24)Footnote 23. Code Civ. Proc § 1217.

(n25)Footnote 24. Code Civ. Proc. § 1217; Reifler v. Superior Court (1974) 39 Cal. App. 3d 479, 484, 114 Cal.
Rptr. 356 .

(n26)Footnote 25. Code Civ. Proc. § 1218(a).

(n27)Footnote 26. Marcus v. Workmen's Comp. Appeals Bd. (1973) 35 Cal. App. 3d 598, 605, 111 Cal. Rptr. 101
.

(n28)Footnote 27. Morelli v. Superior Court (1969) 1 Cal. 3d 328, 333, 82 Cal. Rptr. 375, 461 P.2d 655 .

(n29)Footnote 28. See Code Civ. Proc. § 1219; Morelli v. Superior Court (1969) 1 Cal. 3d 328, 333, 82 Cal.
Rptr. 375, 461 P.2d 655 (failure of expert witness to appear for deposition).

(n30)Footnote 29. Code Civ. Proc. § 1218(a); Morelli v. Superior Court (1969) 1 Cal. 3d 328, 332, 82 Cal. Rptr.
375, 461 P.2d 655 .

(n31)Footnote 30. Lake County v. Superior Court (1977) 67 Cal. App. 3d 815, 817, 136 Cal. Rptr. 830 . See also
Code Civ. Proc. § 1219(b), (c) (restrictions on imprisonment of victims of sexual assault or domestic violence when
contempt consists of refusal to testify regarding that act).

(n32)Footnote 31. Code Civ. Proc. § 1219.

(n33)Footnote 32. See Code Civ. Proc. § 128(b)-(e).

(n34)Footnote 33. Code Civ. Proc. § 128(b).

(n35)Footnote 34. Code Civ. Proc. § 128(c) (''public safety employee'' includes any peace officer, firefighter,
paramedic, or any other employee of a public law enforcement agency whose duty is either to maintain official records
or to analyze or present evidence for investigative or prosecutorial purposes).

(n36)Footnote 35. Code Civ. Proc. § 128(d) (''sexual assault'' is defined as any act made punishable by Penal Code
§§ 261, 262, 264.1, 285, 286, 288, 288a, or 289).

(n37)Footnote 36. Code Civ. Proc. § 128(e) (''domestic violence'' means ''domestic violence'' as defined in Fam.
Code § 6211).

(n38)Footnote 37. Code Civ. Proc. § 128(b).

(n39)Footnote 38. Code Civ. Proc. § 1222.
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(n40)Footnote 39. Code Civ. Proc. §§ 904.1, 904.2; In re Holmes (1983) 145 Cal. App. 3d 934, 941, 193 Cal.
Rptr. 790 .

(n41)Footnote 40. See Mitchell v. Superior Court (1972) 28 Cal. App. 3d 759, 764, 104 Cal. Rptr. 921 .

(n42)Footnote 41. See In re De La Parra (1986) 184 Cal. App. 3d 139, 141, 228 Cal. Rptr. 864 ; In re Carvallo
(1973) 29 Cal. App. 3d 983, 986, 105 Cal. Rptr. 925 .

(n43)Footnote 42. See Safer v. Superior Court (1975) 15 Cal. 3d 230, 235, 124 Cal. Rptr. 174, 540 P.2d 14 .

(n44)Footnote 43. Catholic Conf. v. Abortion Rights (1988) 487 U.S. 72, 76, 108 S. Ct. 2268, 101 L. Ed. 2d 69 .

(n45)Footnote 44. Catholic Conf. v. Abortion Rights (1988) 487 U.S. 72, 76-77, 108 S. Ct. 2268, 101 L. Ed. 2d
69 .

(n46)Footnote 45. Catholic Conf. v. Abortion Rights (1988) 487 U.S. 72, 108 S. Ct. 2268, 101 L. Ed. 2d 69 .

(n47)Footnote 46. Catholic Conf. v. Abortion Rights (1988) 487 U.S. 72, 76-77, 108 S. Ct. 2268, 101 L. Ed. 2d
69 .

(n48)Footnote 47. Catholic Conf. v. Abortion Rights (1988) 487 U.S. 72, 79, 108 S. Ct. 2268, 101 L. Ed. 2d 69 .
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§ 42.21 Procedures Applicable to Order Imposing Sanction

[1] Generally

A party who seeks sanctions must file a noticed motion.n1 For practical purposes, the notice of intent to seek sanctions
ordinarily is included in the body of the discovery motion.n2 However, one court of appeal has held that a separate
motion for discovery monetary sanctions may be made after an underlying motion to compel further response to an
inspection demand is litigated.n3 While the better practice may be to include the request for monetary sanctions in the
motion to compel further response, there is no legal requirement to do so.n4 The timeliness of a separate motion for
sanctions is subject to the trial court's discretion, rather than the 45-day limit from the time of the initial service of the
response under Code of Civil Procedure Section 2031.310.n5

A request for sanctions must, in the notice of motion, identify every person, party, and attorney against whom sanctions
are sought, and specify the type of sanction sought. The notice of the motion must be supported by a memorandum of
points and authorities and accompanied by a declaration setting forth facts supporting the amount of any monetary
sanction sought.n6

For a discussion of the procedures applicable in contempt sanction proceedings, see § 42.20.

[2] Specific Provisions for Monetary Sanctions

Some of the discovery methods and procedures expressly authorize a motion for a monetary sanction in conjunction
with a motion for a substantive discovery order. For example:

A motion for an order compelling attendance at a deposition by a party or a party-affiliated
deponent;n7

A motion for an order compelling a response to an interrogatory;n8

A motion for an order compelling further response to a demand for inspection of documents and
things;n9

A motion for an order deeming admitted the genuineness of documents and the truth of specified
matters;n10 and
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A motion for a protective order limiting the scope of discovery.n11

In addition, there is authorization for a motion for reimbursement of expenses incurred in proving the genuineness of
documents or the truth of matters specified in a request for admission.n12

[3] Procedural Due Process Considerations

[a] Notice Required

Authorized sanctions, whether monetary, issue, evidence, terminating, or contempt, may be imposed only after notice to
any affected party, person, or attorney, and after opportunity for hearing.n13 These same notice and hearing
requirements are prerequisites to monetary sanctions available outside the specific discovery sections, which include
frivolous actions or delaying tactics,n14 violation of a court order,n15 and failure to obey a subpoena.n16

In the absence of a statute regarding the amount of notice required, it is recommended that service be made personally
within the time frame required for motions generally; that is, at least 16 court days before the hearing. Because of the
range of penalties a court could impose, personal service of the order to show cause should be made on the accused.n17
If sanctions are sought by the party opposing the motion, written notice made 9 court days before the hearing is
recommended.n18

Discovery sanctions may not be ordered ex parte, and an order purporting to do so is void.n18.1 For example, in
Alliance Bank v. Murray (1984) 161 Cal. App. 3d 1, 207 Cal. Rptr. 233 , the appellate court concluded the portion of a
discovery order conditionally authorizing a party to apply ex parte for monetary sanctions and conditionally ordering
the award of those sanctions violated the notice requirements of the discovery statute and due process.n18.2

Similarly, in O'Brien v. Cseh (1983) 148 Cal. App. 3d 957, 196 Cal. Rptr. 409 , the court of appeal reversed an order
awarding sanctions under Code of Civil Procedure Section 128.5 because the order had been issued based on an ex parte
application. ''Adequate notice prior to imposition of sanctions is mandated not only by statute, but also by the due
process clauses of both the state and federal Constitutions.''n18.3 ''Plaintiff's rush to compel sanctions against defendant
on an ex parte basis was a flagrant violation of due process principles. The California Supreme Court has ruled that due
process requires fair warning and an opportunity to respond before penalties can be imposed for prosecution of a
frivolous appeal. ... Ex parte imposition of sanctions by a superior court, as in the case at bench, is equally
offensive.''n18.4

And in Sole Energy Co. v. Hodges (2005) 128 Cal. App. 4th 199, 26 Cal. Rptr. 3d 823 , the court of appeal reversed a
$27 million default judgment against defendants because they did not receive notice their defaults might be entered as a
discovery sanction and were not provided an opportunity to be heard on the matter. Thus, defendants were denied due
process because sanctions for the abuse or misuse of discovery may not be awarded ex parte.n18.5

When sanctions are sought against a client, and against that client's attorney, the notice of motion must make explicit
that sanctions are sought against the attorney. Merely making a motion for sanctions against the client and attaching a
declaration that the client acted or refused to act on his or her attorney's advice is not adequate notice to the attorney.n19

[b] Written Findings by Court

Code of Civil Procedure Section 2023.010 et seq. does not require the trial court to make findings before it issues
sanctions.n20 Additionally, none of the provisions mandating sanctions against one engaging in a misuse of a particular
discovery procedure require written findings by the trial court.n21 The court's failure to make written findings when
issuing sanctions against a party whose discovery misuse consisted of taking an unsuccessful position on a motion that
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provided for mandatory sanctions against the unsuccessful party is not a violation of procedural due process.n22
However, if the court determines when ruling on such a motion that the one ordinarily subject to the sanctions acted
with substantial justification, the imposition of sanctions is no longer mandatory, and written findings are necessary.n23

Should the unsuccessful party desire to have written findings, he or she is not precluded from making a request for such
findings from the trial court.n24

[4] Written Order Imposing Expenses or Monetary Sanctions

An order imposing expenses for frivolous actions or delaying tactics, or monetary sanctions for any violation of a lawful
court order without good cause or substantial justification, must be in writing and recite in detail the conduct or
circumstances justifying the order.n25

[5] Reconsideration and Modification

Code of Civil Procedure Section 1008 provides for application to the court for reconsideration and modification of any
order. Application may be made by any affected party, based on new or different facts, circumstances, or law. Prior to
the 1992 amendment of Code of Civil Procedure Section 1008, if an order was an interim rather than a final ruling, the
court could correct its order at any time up to final judgment, even in the absence of newly discovered evidence.n26
This distinction between interim and final orders was abolished tacitly by the 1992 amendment. Later legislation
explicitly provided that Code of Civil Procedure Section 1008 applies to all applications for interim orders.n27
Accordingly, any application for reconsideration and modification must be based on new or different facts or
circumstances or law.n28

A trial court has the power to reconsider and set aside discovery sanctions.n29 However, a motion for reconsideration of
sanctions may be deemed frivolous if it raises no new facts.n30 For example, when a defendant moved for
reconsideration of monetary sanctions imposed for his improper objections to a request for production of documents,
but did not seek reconsideration of the court's order that the requested documents be produced, the court not only denied
the motion, but imposed further monetary sanctions on the defendant for bringing a frivolous motion for
reconsideration.n31 The court concluded that the motion for reconsideration was merely a continuation of the
defendant's unmeritorious objection to discovery for which sanctions were awarded in the first order.n32

If the discovery sanction imposed was dismissal or a default judgment, relief may be available under Code of Civil
Procedure Section 473 (relief from mistake, inadvertence, surprise, excusable neglect, or void judgment), but if no
grounds exist for that relief, reconsideration should be sought by a motion for a new trial made before the judgment
becomes final.

For further discussion of the application of Code of Civil Procedure Section 1008, refer to Chapter 8, Sections
8.20-8.23.

[6] Review

[a] In General

In general, orders imposing discovery sanctions are interlocutory. They are not appealable and therefore may only be
reviewed on petition for an extraordinary writ.n33

When the discovery order includes the payment of money sanctions, direct appeal may be available under the ''collateral
order'' rule, under which a final order on a collateral matter directing the payment of money is appealable.n34
Moreover, a trial court's denial of a party's postjudgment motion for attorney's fees under Code of Civil Procedure
Section 2033.420 (sanction for unwarranted failure to admit discovery request) is an appealable order.n35
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An appeal is expressly authorized in the case of a superior court interlocutory judgment or order directing payment of
monetary sanctions by a party or an attorney for a party if the amount exceeds $5,000.n36 Lesser sanction orders or
judgments against a party or an attorney for a party may be reviewed on an appeal by that party after entry of final
judgment in the main action, or, at the discretion of the court of appeal, may be reviewed on petition for an
extraordinary writ.n37

Orders not directly appealable under the ''collateral order'' rule, and not reviewable under a petition for an extraordinary
writ, may be reviewed on appeal from the final judgment in the case.n38 However, a nonparty may not have standing to
appeal. For example, in La Bella v. Kaiser Foundation Health Plan, Inc., n39 a medical malpractice action, a nonparty
doctor asserted that the requested medical records were privileged, and refused to produce them. The doctor was held to
have no right to appeal the lower court's ruling that the records were not privileged. The court of appeal said that his
choice was either to comply with the discovery order or subject himself to a contempt order. That order would be
reviewable by writ of review or habeas corpus.n40

In deciding whether to impose discovery sanctions, the trial court has broad powers of discretion.n41 Its decision to
impose sanctions will be reversed only for arbitrary, capricious, or whimsical action.n42 The trial court must exercise
that discretion in a manner consistent with the basic purpose of sanctions: to compel disclosure of discoverable
information.n43 Whether a misuse of the discovery process justifying the imposition of sanctions has occurred is a
question of fact. The trial court should apply the substantial evidence standard in making this determination.n44

[b] Sanction Based on Noncompliance With Court Order

When sanctions have been imposed for failure to comply with a discovery order issued by the court, the order for
sanctions will be upheld, even if the original discovery order was erroneous.n45 Sanctions may be used as a tool to
protect the dignity of the court and ensure compliance with the court's orders, and for those reasons will be upheld,
regardless of the correctness of the underlying order.n46 Only under very limited circumstances, such as an order
beyond the jurisdiction of the court, may an individual properly refuse to comply with a court order.n47 Since such a
situation may be very difficult to prove in the context of a discovery order, parties dissatisfied with a discovery order
are well advised to opt for appropriate review by the appellate court over disobedience.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresSanctionsCivil ProcedureDiscoveryMisconductCivil
ProcedureSanctionsMisconduct & Unethical BehaviorGeneral OverviewCriminal Law & ProcedureDiscovery &
InspectionDiscovery MisconductGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2023.030; [3], below].

(n2)Footnote 2. See, e.g., Ch. 61, Demand for Inspection of Documents, Things, and Land, § 61.55[1], Notice of
Motion and Motion for Order Compelling Further Response and Imposing Monetary Sanction.

(n3)Footnote 3. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1007-1008, 12 Cal. Rptr. 3d 240
(employee's separate motion for sanctions was legally authorized, properly noticed, and timely made).

(n4)Footnote 4. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1008, 12 Cal. Rptr. 3d 240 .

(n5)Footnote 5. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1005-1007, 12 Cal. Rptr. 3d 240
(interpreting former Code. Civ. Proc. § 2031(m)).
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(n6)Footnote 6. Code Civ. Proc. § 2023.040.

(n7)Footnote 7. Code Civ. Proc. § 2025.450.

(n8)Footnote 8. Code Civ. Proc. § 2030.290.

(n9)Footnote 9. Code Civ. Proc. § 2031.310; see London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999,
1008, 12 Cal. Rptr. 3d 240 (separate motion for discovery monetary sanctions may be made after underlying motion to
compel further response to an inspection demand is litigated, even though better practice may be to include request for
monetary sanctions in motion to compel further response).

(n10)Footnote 10. Code Civ. Proc. § 2033.280.

(n11)Footnote 11. Code Civ. Proc. §§ 2017.020, 2019.030(a)(2).

(n12)Footnote 12. Code Civ. Proc. § 2033.420. For discussion of sanctions for denial of matters proved true, see
Ch. 63, §§ 63.60-63.69.

(n13)Footnote 13. Code Civ. Proc. § 2023.030; see Alliance Bank v. Murray (1984) 161 Cal. App. 3d 1, 5-6, 207
Cal. Rptr. 233 (decided under prior law).

(n14)Footnote 14. See Code Civ. Proc. § 128.5(c); O'Brien v. Cseh (1983) 148 Cal. App. 3d 957, 961-962, 196
Cal. Rptr. 409 . See discussion in § 42.11[1].

(n15)Footnote 15. See Code Civ. Proc. § 177.5; see discussion in § 42.11[3].

(n16)Footnote 16. See Code Civ. Proc. § 1992; see discussion in § 42.11[4].

(n17)Footnote 17. Code Civ. Proc. § 1005(b).

(n18)Footnote 18. Code Civ. Proc. § 1005(b).

(n19)Footnote 18.1. Parker v. Wolters Kluwer U.S., Inc. (2007) 149 Cal. App. 4th 285, 296, 57 Cal. Rptr. 3d 18 ;
Sole Energy Co. v. Hodges (2005) 128 Cal. App. 4th 199, 208, 26 Cal. Rptr. 3d 823 .

(n20)Footnote 18.2. Alliance Bank v. Murray (1984) 161 Cal. App. 3d 1, 6, 207 Cal. Rptr. 233 .

(n21)Footnote 18.3. O'Brien v. Cseh (1983) 148 Cal. App. 3d 957, 961, 196 Cal. Rptr. 409 .

(n22)Footnote 18.4. O'Brien v. Cseh (1983) 148 Cal. App. 3d 957, 962, 196 Cal. Rptr. 409 .

(n23)Footnote 18.5. Sole Energy Co. v. Hodges (2005) 128 Cal. App. 4th 199, 208, 26 Cal. Rptr. 3d 823 (citing
Code Civ. Proc. § 2023(b) (now see Code Civ. Proc. § 2023.030(b)) and holding that notice of motion for discovery
sanctions was also deficient under Code Civ. Proc. 2023(c) (now see Code Civ. Proc. § 2023.040)).

(n24)Footnote 19. In re Marriage of Fuller (1985) 163 Cal. App. 3d 1070, 1076-1078, 210 Cal. Rptr. 73 ;
Blumenthal v. Superior Court (1980) 103 Cal. App. 3d 317, 319-320, 163 Cal. Rptr. 39 (both cases decided under prior
law).

(n25)Footnote 20. See Code Civ. Proc. § 2023.010 et seq.

(n26)Footnote 21. See, e.g., Code Civ. Proc. §§ 2025.250, 2025.260, 2025.410, 2025.420, 2025.470, 2025.480,
2030.090, 2030.290-2030.310, 2031.060, 2031.300-2031.320, 2032.510-2032.650, 2033.080, 2033.280, 2033.290.
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(n27)Footnote 22. See Estate of Ruchti (1993) 12 Cal. App. 4th 1593, 1603-1604, 16 Cal. Rptr. 2d 151 .

(n28)Footnote 23. Estate of Ruchti (1993) 12 Cal. App. 4th 1593, 1603, 16 Cal. Rptr. 2d 151 (monetary sanctions
under Code Civ. Proc. § 2025.420); Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1438,
273 Cal. Rptr. 262 (monetary sanctions under former Code Civ. Proc. § 2031(e)(6) [now see Code Civ. Proc. §
2031.060(b)(6)]).

(n29)Footnote 24. See Estate of Ruchti (1993) 12 Cal. App. 4th 1593, 1604, 16 Cal. Rptr. 2d 151 (noting that
unsuccessful party failed to lodge such a request with the trial court, and thereby waived any entitlement to successfully
raise the issue on appeal).

(n30)Footnote 25. Code Civ. Proc. §§ 128.5, 177.5. See Young v. Rosenthal (1989) 212 Cal. App. 3d 96, 124, 260
Cal. Rptr. 369 , cert. denied, 108 L. Ed. 2d 941 (1990) (court may incorporate by reference moving party's papers
which adequately set forth conduct, circumstances, and legal arguments providing bases for court's conclusions).

(n31)Footnote 26. Blue Mountain Development Co. v. Carville (1982) 132 Cal. App. 3d 1005, 10121013 (provides
description of usual test for distinguishing between interim and final rulings is appealability). See general discussion of
reconsideration and modification in Ch. 8.

(n32)Footnote 27. Code Civ. Proc. § 1008(g).

(n33)Footnote 28. Code Civ. Proc. § 1008(e).

(n34)Footnote 29. Fred Howland Co. v. Superior Court (1966) 244 Cal. App. 2d 605, 611-612, 53 Cal. Rptr. 341
.

(n35)Footnote 30. Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437, 273 Cal. Rptr.
262 .

(n36)Footnote 31. Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437, 273 Cal. Rptr.
262 .

(n37)Footnote 32. Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1437-1438, 273 Cal.
Rptr. 262 .

(n38)Footnote 33. See Lund v. Superior Court (1964) 61 Cal. 2d 698, 709, 39 Cal. Rptr. 891, 394 P.2d 707
(prohibition was appropriate remedy to review imposition of sanctions applied in excess of trial court's jurisdiction);
Peterson v. General Motors Corp. (1993) 19 Cal. App. 4th 1330, 1332-1333, 23 Cal. Rptr. 2d 768 (ability to challenge
order imposing discovery sanctions is adequately protected by right of appeal after final judgment); In re Marriage of
Niklas (1989) 211 Cal. App. 3d 28, 34, 258 Cal. Rptr. 921 (court of appeal granted review by treating appeal as
application for extraordinary relief, in part because sanctions were imposed in response to earlier appellate order).

(n39)Footnote 34. Bauguess v. Paine (1978) 22 Cal. 3d 626, 634, n.3, 150 Cal. Rptr. 461, 586 P.2d 942 (money
sanction applied against attorney for alleged contempt during trial).

(n40)Footnote 35. Lakin v. Watkins Associated Industries (1993) 6 Cal. 4th 644, 650-651, 25 Cal. Rptr. 2d 109,
863 P.2d 179 (interpreting former Code Civ. Proc. § 2033(o)).

(n41)Footnote 36. Code Civ. Proc. § 904.1(a)(11), (12); see Mileikowsky v. Tenet Healthsystem (2005) 128 Cal.
App. 4th 262, 264, 26 Cal. Rptr. 3d 831 (order granting monetary sanctions in amounts over $5,000 was immediately
appealable, citing Code Civ. Proc. § 904.1(12)); Rail-Transport Employees Ass'n v. Union Pacific Motor Freight
(1996) 46 Cal. App. 4th 469, 474-475, 54 Cal. Rptr. 2d 713 (discovery sanctions of $29,161.06 against both attorney
and party were appealable); Ballard v. Taylor (1993) 20 Cal. App. 4th 1736, 1739-1740, 25 Cal. Rptr. 2d 384 (proper
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focus of inquiry is on amount of sanctions imposed, not on who is to pay it; sanctions imposed on both attorney and
party); Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal. App. 3d 1429, 1442, 1442 n.10, 273 Cal. Rptr. 262
(court upheld appealability of sanctions on this basis, while severely criticizing appellant as continuing game of
''gotcha''); see also Champion/L.B.S. Associates Development Co. v. E-Z Serve Petroleum Marketing, Inc. (1993) 15
Cal. App. 4th 56, 59-60, 18 Cal. Rptr. 2d 726 (aggregation of separate sanction awards to reach $750 minimum under
former Code Civ. Proc. § 904.1(k) [now $5,000 under Code Civ. Proc. § 904.1(a)(11), (12)] may be appropriate only
when same conduct is being sanctioned).

(n42)Footnote 37. Code Civ. Proc. § 904.1(b); see Hanna v. BankAmerica Business Credit, Inc. (1993) 16 Cal.
App. 4th 913, 915-918, 20 Cal. Rptr. 2d 430 (former Code Civ. Proc. § 904.1(k) [now see Code Civ. Proc. §
904.1(a)(11), (12)] was intended to limit appeals and not to extend appeals to discovery sanction orders that historically
have been classified as interim, nonappealable orders); see also Guillemin v. Stein (2002) 104 Cal. App. 4th 156, 161,
128 Cal. Rptr. 2d 65 (after appeal from discovery sanctions award of $1,643 was dismissed as untimely, it was
immaterial that court later ''confirmed'' its sanctions award in postjudgment order from which there was a timely appeal;
to be appealable, postjudgment order must also raise issue different from issues embraced in judgment, otherwise it
would give party two chances to appeal same ruling and thus circumvent time limit on appealing from judgment).

(n43)Footnote 38. Code Civ. Proc. §§ 904.1(a)(1), 904.2(a), 906; People ex rel. Gow v. Mitchell Brothers' Santa
Ana Theater (1981) 114 Cal. App. 3d 923, 937, n.15, 171 Cal. Rptr. 85 , rev'd on other grounds sub nom. California ex
rel. Cooper v. Mitchell Bros' Santa Ana Theater 454 U.S. 90 (1981) . See Midwife v. Bernal (1988) 203 Cal. App. 3d
57, 62, 249 Cal. Rptr. 708 .

(n44)Footnote 39. La Bella v. Kaiser Foundation Health Plan, Inc. (1977) 72 Cal. App. 3d 499, 138 Cal. Rptr.
212 .

(n45)Footnote 40. La Bella v. Kaiser Foundation Health Plan, Inc. (1977) 72 Cal. App. 3d 499, 500-501, 138
Cal. Rptr. 212 ; but see Bauguess v. Paine (1978) 22 Cal. 3d 626, 634, n.3, 150 Cal. Rptr. 461, 586 P.2d 942 (when
nonparty made an appearance on his own behalf, he was still nonparty in main action, but was made party of record in
collateral matter by court order).

(n46)Footnote 41. People v. Jenkins (2000) 22 Cal. 4th 900, 956-957, 95 Cal. Rptr. 2d 377, 997 P.2d 1044
(courts have broad discretion in determining the appropriate sanction for discovery abuse, and sanctions may be
required in order to ensure that defendant receives a fair trial, particularly when potentially favorable evidence has been
suppressed; here, prosecutor's pretrial delay in disclosing inculpatory evidence to defendant did not require sanction of
dismissal, exclusion of evidence, or special jury instruction as matter of due process absent a showing of prejudice to
defendant at trial).

(n47)Footnote 42. Estate of Ruchti (1993) 12 Cal. App. 4th 1593, 1601, 16 Cal. Rptr. 2d 151 ; In re Marriage of
Economou (1990) 224 Cal. App. 3d 1466, 1475, 274 Cal. Rptr. 473 ; Sauer v. Superior Court (1987) 195 Cal. App. 3d
213, 228, 240 Cal. Rptr. 489 (decided under prior law).

(n48)Footnote 43. In re Marriage of Economou (1990) 224 Cal. App. 3d 1466, 1475, 274 Cal. Rptr. 473 .

(n49)Footnote 44. Waicis v. Superior Court (1990) 226 Cal. App. 3d 283, 287, 276 Cal. Rptr. 45 (evidence of
witness's noncooperation was overwhelming).

(n50)Footnote 45. In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 34-35, 258 Cal. Rptr. 921 .

(n51)Footnote 46. See In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 36, 38, 258 Cal. Rptr. 921 .

(n52)Footnote 47. In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 35, 258 Cal. Rptr. 921 .
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§ 42.30 Proceedings for Order re Contempt

[1] Declaration Supporting Order to Show Cause re Contempt

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)

No.___________________DECLARATION
OF____________________[name ] IN SUPPORT
OF ISSUANCE OF ORDER TO SHOW CAUSE
WHY___________________[name ] SHOULD NOT
BE ADJUDGED IN CONTEMPT OF COURT AND
FOR JUDGMENT OF CONTEMPT Code Civ. Proc.
§ 1211

__________________________________________________

I,____________________[name ], declare:

1. I am____________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and am the attorney of record herein for___________________(specify moving party,
e.g., plaintiff), or include other facts demonstrating that declarant has personal knowledge of the facts set forth ].

2. This declaration is made in support of___________________[identify moving party, e.g., plaintiff]'s request for an
order to require___________________[name of accused contemner ] to show cause, if he/she has any, why he/she
should not be judged in contempt of court by reason of___________________[specify type of contemptuous conduct as
set forth below ].

3.___________________[Set forth facts showing how discovery was initiated, e.g., On___________________(date
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),___________________(specify party, e.g., plaintiff) caused___________________(name of accused contemner ) to
be (personally) served with a___________________(notice or subpoena) for the taking of his/her deposition
at___________________(location ) on___________________(date ) at _____(time ). True copies of
this___________________(notice or subpoena) and proof of (personal) service thereof are attached hereto as Exhibits
A and B, respectively, and made a part hereof].

[EITHER, if contemptuous conduct
is failure to attend deposition ]

4.___________________[Set forth facts showing contemptuous conduct, e.g., (Name of accused contemner ) failed to
attend his/her deposition on the date and at the time and place specified on the___________________(notice or
subpoena) as shown in Exhibit A hereto].

5. 5.I made myself present at the time and place set for the taking of the deposition of___________________[name
of accused contemner ], as specified in that___________________[notice or subpoena], in the expectation that I would
be able to ask questions and take the testimony of___________________[name of accused contemner ].

6. 6. ___________________ [Name of accused contemner ] was in good health at the time set for his/her
deposition, and was physically able to attend. The failure of___________________[name of accused contemner ] to
attend was willful, and without just or legal cause. (Attach any documents that may further support willfulness. )

[OR, if contemptuous conduct is
refusal to be sworn as witness ]

4. 4.I made myself present at the time and place set for the taking of the deposition of___________________[name
of accused contemner ], as specified in that___________________[notice or subpoena], in the expectation that I would
be able to ask questions and take the testimony of___________________[name of accused contemner ].

5. 5. ___________________ [Set forth facts showing contemptuous conduct, e.g., ____________________(Name
of accused contemner ) did attend his/her deposition on the date and at the time and place specified on
the___________________(notice or subpoena) as shown in Exhibit A hereto.___________________(Name of officer
authorized to administer oath ) was also present, and attempted to administer the oath of___________________(name
of accused contemner ).___________________(Name of accused contemner ) refused to take the oath and be sworn in
as a witness].

6. 6. ___________________ [Name of accused contemnor ] was capable of understanding the nature of the taking
an oath and of his/her duty to tell the truth. The failure of___________________[name of accused contemner ] to take
the oath and be sworn as a witness was willful, and without just or legal cause. (Attach any documents that may further
support willfulness. )

[OR, if contemptuous conduct is
failure or refusal to answer question or
produce item pursuant to court order ]

[4. The___________________(notice or subpoena) included a list of___________________(documents or tangible
things) in the custody and control of___________________(name of accused contemner ), and directed him/her to
produce the___________________(documents or tangible things) at the deposition for my inspection.]

5. 5. ___________________ [Set forth facts describing reasons for court order, e.g., ___________________(Name
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of accused contemner ) did attend his/her deposition on the date and at the time and place specified on
the___________________(notice or subpoena) as shown in Exhibit A hereto, but___________________(failed or
refused) to___________________(produce the___________________(documents or tangible things) specified in
the___________________(notice or subpoena) or answer questions properly addressed to him/her by me)].

6. 6. ___________________ [Set forth facts showing court-ordered discovery, e.g., After the requisite motion and
hearing procedures, on___________________(date ), this court ordered___________________(name of accused
contemner ) to___________________(produce the___________________(documents or tangible things) specified in
the___________________(notice or subpoena) or answer the questions set out in Exhibit C hereto). A true copy of that
court order is attached hereto as Exhibit D, and made a part hereof].

7. 7. ___________________ [Name of accused contemner ] had knowledge of the content of that court order
because___________________[set forth facts demonstrating his/her knowledge, e.g., he/she was present in the court at
the time the order was issued or because he/she was personally served with a copy of that order, proof of which is
attached hereto as Exhibit E].

8. 8. ___________________ [Set forth facts describing failure to comply with the court order, e.g.,
On___________________(date ) at___________________(location ), the deposition was resumed. At that
time___________________(name of accused contemner )___________________(failed or refused) to obey the court
order, and to this date continues to do so].

9. 9. ___________________ [Name of accused contemner ] was in good health at the time the deposition was
resumed and was physically and mentally able to comply with the court order. The___________________[failure or
refusal] of___________________[name of accused contemnor ] to attend was willful, and without just or legal cause.
[Attach any documents that may further support willfulness. ]

[CONTINUE ]

10. 10. ___________________ [If accused contemner is a party, and the moving party is requesting expenses,
including attorney's fees incurred as a result of the discovery abuse underlying the contempt, set forth facts showing
and substantiating amount of reasonable expenses, including attorney's fees, e.g., ____________________(Name of
contemner ) is the___________________(specify party status, e.g., defendant) in this action. As a result of
his/her___________________(describe contemptuous conduct, e.g., failure to answer deposition questions pursuant to
court order),___________________(name of moving party ) has incurred expenses in the amount of $
____________________, as well as attorney's fees in the amount of $ ____________________, in seeking an order for
contempt as a result of____________________(specify facts substantiating expenses )].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

The foregoing form of declaration is for use to initiate contempt proceedings. It constitutes the basis on which an order
to show cause re contempt may issue.n1 The declaration serves the dual purpose of obtaining issuance of process to
compel a response and as a statement of facts as the foundation for a contempt order.

The foregoing form contains three alternate series of paragraphs for use depending on the nature of the alleged
contemptuous behavior. The first alternative series is for use when the deponent failed to attend the deposition,n2 the
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second when the deponent refused to be sworn as a witness,n3 and the third when the deponent refused to answer a
question or produce an item after being ordered to do so.n4

The final optional paragraph is for use in seeking expenses, including attorney's fees, incurred as a result of the
discovery abuse underlying the contempt when the sanction is sought against a party or party-affiliated person.n5 It is
recommended that a memorandum of points and authorities accompany the declaration.

[c] References

For general discussion and form of declaration, see Chapter 8.

[2] Order to Show Cause re Contempt

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)

No.___________________
ORDER TO SHOW CAUSE RE CONTEMPT
Code Civ. Proc. § 1211

__________________________________________________

To___________________[Name of accused contemner ]:

On reading the declaration of___________________[name ], and good cause appearing therefor,

IT IS HEREBY ORDERED that you,___________________[name of accused contemner ], appear in the courtroom
of___________________[Department or Division]____________________of this court located
at____________________[street address ],___________________[city ], on____________________[date ],
at____________________[time ], then and there to show cause, if any, why an order should not be made adjudging you
to be in contempt, and punished therefor, for your conduct in___________________[specify contemptuous conduct,
e.g., failing to obey the subpoena directing you to appear and have your testimony taken at a deposition
at___________________(location ) on___________________(date ) at_____(time )].

[IT IS FURTHER ORDERED that at the time and place stated above you show cause, if any, why you should not be
required to pay to___________________(person seeking order re contempt, e.g.,
plaintiff),___________________(name ), the reasonable expenses, including attorney's fees,
which___________________(name ) incurs in obtaining an order of this court adjudging you in contempt, which
expenses are set out in the attached declaration of___________________(name ).]

IT IS FURTHER ORDERED that the service of this order to show cause and copy of the supporting declaration
of___________________[name ] be made on___________________[name of accused contemner ] personally at
least___________________(number ) days before the date and time set for the hearing of this order.
Dated: ___________________.
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___________________[signature ]

Judge of the ___________________ Court

[b] Comments

The foregoing form of order to show cause re contempt is for use when an initiating affidavit or declaration stating the
facts describing an alleged contempt has been properly filed.n6 The order to show cause must be personally served on
the accused contemner.n7

A copy of the order to show cause and supporting declaration should be served on the attorney for the alleged
contemner appearing as a party to the action.

[c] References

For discussion of contempt sanction proceedings, see § 42.20.

[3] Order re Contempt

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)

No.___________________
ORDER
ADJUDGING____________________[name of con-
temner ] IN CONTEMPT OF COURT AND FOR
PAYMENT OF EXPENSES AND ATTORNEY'S
FEES
[Code Civ. Proc. § 1211]

__________________________________________________

This cause came on regularly to be heard on___________________[date ], pursuant to the order of this court
directing___________________[name of contemner ] to appear and show cause why he/she should not be adjudged in
contempt of this court [and to show cause why he/she should not be required to pay to___________________(moving
party, e.g., plaintiff),___________________(name ), the reasonable expenses, including attorney's fees, incurred in
obtaining this order].___________________[Name ] appeared as counsel for plaintiff;___________________[name ]
appeared as counsel for defendant;___________________[name ] appeared as counsel for___________________[name
of contemner ].

Proof having been made to the satisfaction of the court, and the court finding that___________________[name of
contemner ] is in contempt of this court because of his/her___________________[failure or refusal]
to___________________[set forth the specific findings of fact which are the basis of the contempt order, including a
recitation of the contemner's present ability to perform ],

IT IS HEREBY ORDERED that___________________[name of contemner ] is in contempt of this court
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and___________________[specify punishment, e.g, the Sheriff of___________________County is hereby directed to
take into his/her custody the person of___________________(name of contemner ) and commit him/her
to___________________(place ) until such time as he/she shall purge himself/herself of contempt
by___________________(specify acts to be done )].

[IT IS FURTHER ORDERED that___________________(name of contemner ) forthwith pay
to___________________(name of moving party, e.g., plaintiff) the sum of $____________________for reasonable
expenses, including reasonable attorney's fees, incurred in obtaining this order.]
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order re contempt is for use when the court has found someone in civil contempt for an abuse of a
discovery process. It is for use to coerce the contemner into complying with the discovery process. The acts which the
order is intended to coerce must be specified in the order, to assure that the contemner will know how the contempt may
be purged.n8

A certified copy of the order should be personally served on the contemner, and a courtesy copy on the attorney for the
contemner who is represented by attorney in the action or the contempt proceeding.

If there is an order for arrest of the contemner a certified copy of the order should be provided for the arresting officer,
and a certified copy of the order should be provided to serve on the contemner.

[c] References

For general discussion and form of order, see Chapter 8.

For discussion of contempt sanction proceedings, see § 42.20.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersCivil ProcedureRemediesCosts & Attorney FeesCostsDepositions
& TranscriptsCriminal Law & ProcedureDiscovery & InspectionDepositionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc § 1211; see discussion in §§ 42.10[5], 42.20.

(n2)Footnote 2. Code Civ. Proc § 2020.240.

(n3)Footnote 3. Code Civ. Proc § 2020.240.

(n4)Footnote 4. Code Civ. Proc § 2025.480.

(n5)Footnote 5. See Code Civ. Proc. § 2025.480.

(n6)Footnote 6. See Code Civ. Proc. §§ 1211, 1212. For form of declaration supporting issuance of order to show
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cause, see [1], above.

(n7)Footnote 7. Lund v. Superior Court (1964) 61 Cal. 2d 698, 713, 39 Cal. Rptr. 891, 394 P.2d 707 .

(n8)Footnote 8. Code Civ. Proc. § 1219(a); see In re De La Parra (1986) 184 Cal. App. 3d 139, 145, 228 Cal.
Rptr. 864 .
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§ 42.30A Proceedings for Order re Issue or Evidence Sanction--Separate Statement Supporting Motion for Issue
or Evidence Sanction

[1] Form
SUPERIOR COURT OF CALIFORNIA,
COUNTY OF___________________
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________[name],
Plaintiff,
vs.
______________________[name],
Defendant.

)
)
)
)
)
)
)
)
)
)
)

NO.____________________
SEPARATE STATEMENT SUPPORTING MO-
TION FOR ISSUE OR EVIDENCE SANCTION
[Telephone Appearance]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To each___________________[identify party, e.g., plaintiff] named above, and to the attorney of record for each such
party:

_________________[Defendant] has moved for an order imposing an [issue or evidence] sanction
against___________________[identify party, e.g., plaintiff] and in favor of___________________[identify party, e.g.,
defendant]. The motion is made on the ground that___________________[identify party, e.g., plaintiff] has failed to
obey the order of this court dated___________________ [date] compelling___________________[specify, in detail,
discovery requests, relevant to a particular claim or defense, with which party failed to comply, e.g, production of
financial records relevant to proof of economic damages in wrongful termination action].
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ARGUMENT

[Issue or Evidence] sanctions properly apply to___________________[specify, e.g, preclude plaintiff from proving
economic damages when he willfully failed to obey an order compelling production of financial records]. The following
facts support the award of sanctions:___________________ [State all the factual and legal reasons, with supporting
authority, necessary to understand each discovery request and any responses to it that are at issue, showing why
sanctions should be awarded as to some particular issue or piece of evidence].

These reasons are provided in accordance with California Rules of Court, Rule 3.1020(c)(3).

[CONTINUE with the following:]

[If moving party relies on pleadings, other documents in the file, or other items of discovery as relevant to the motion,
add, as required, for each relevant document:]

SUMMARY OF OTHER RELEVANT DOCUMENTS IN FILE

Pursuant to California Rules of Court, Rule 3.1020(c)(6):

The following___________________ [identify pleadings or documents in the file or other relevant items of discovery],
which are relevant to this motion, may be summarized as follows:_________________ [summarize relevant items].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Use of Form

This form of separate statement must accompany a motion for issue or evidence sanctions.n1 However, a separate
statement is not required when no response has been provided to the request for discovery.n2

Issue or evidence sanctions are available for misuse of the discovery process.n3 See Chapters 51- 64 for forms of notice
of motion and motion pertaining to each discovery method.

The separate statement is a separate document filed and served with the motion for issue or evidence sanctions.n4 The
separate statement must provide all the information necessary to understand each discovery request and all the
responses to it that are at issue. The separate statement must be complete, so that no person is required to review any
other document in order to determine the full request and the full response. Material may not be incorporated into the
separate statement by reference.n5 If the pleadings, other documents in the file, or other items of discovery are relevant
to the motion, the party relying on them must summarize each relevant document.n6

[3] References
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For a general discussion and forms for use in seeking discovery orders, see Chapter 8.

For discussion of issue sanctions, see § 42.10[2]. For discussion of evidence sanctions, see § 42.10[3].

Legal Topics:

For related research and practice materials, see the following legal topics:
EvidenceRelevanceGeneral OverviewLabor & Employment LawWrongful TerminationDefensesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Cal. Rules of Ct., Rule 3.1020(a)(7); see also Code Civ. Proc. §§ 2025.450, 2025.480, 2030.290,
2030.300, 2031.300-2031.320, 2032.240, 2032.410, 2032.420, 2032.610, 2032.620, 2032.640, 2032.650.

(n2)Footnote 2. Cal. Rules of Ct., Rule 3.1020(b).

(n3)Footnote 3. See Code Civ. Proc. §§ 2025.450, 2025.480, 2030.290, 2030.300, 2031.300-2031.320, 2032.240,
2032.410, 2032.420, 2032.610, 2032.620, 2032.640, 2032.650; see also §§ 42.10[2], 42.10[3].

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.1020(c).

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1020(c).

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1020(c)(6).
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§ 42.31 Order for Sanctions--Clauses Granting and Denying

[1] Form

[In opening paragraph identify motion and attorneys or parties appearing in pro per ]

On proof made to the satisfaction of the court,

[If motion is denied ]

IT IS ORDERED that the motion be, and hereby is, denied.

[If issue sanction is granted ]

IT IS ORDERED that an issue sanction be, and hereby is, granted___________________[designating the following
facts as established in accordance with the claim of____________________(specify moving party, e.g.,
plaintiff):____________________(set forth designated facts ) and/or prohibiting____________________(specify
opposing party, e.g., defendant____________________(name )) from____________________(supporting or opposing)
the following designated claims or defenses:___________________(set forth designated claims or defenses )].

[If evidence sanction is granted ]

IT IS ORDERED that an evidence sanction be, and hereby is, granted prohibiting____________________[specify
opposing party, e.g., defendant]____________________[name ] from introducing into evidence in this action the
following designated matters:___________________(set forth designated matters )].

[If terminating sanction is granted ]

IT IS ORDERED that a terminating sanction be, and hereby is, granted____________________[striking
out____________________(the pleadings or the following parts of the pleadings:___________________(set forth
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specific portions of pleadings ) of____________________(specify opposing party, e.g.,
defendant)____________________(name ) or staying further proceedings by____________________(specify opposing
party, e.g., defendant)____________________(name ) until he/she/it obeys the discovery order or
dismissing___________________(the entire action or the following part of the action:___________________(specify
part of action )) or rendering a judgment by default against____________________(specify opposing party, e.g.,
defendant)____________________(name )].

[If monetary sanction is granted ]

The court finds that____________________[specify moving party, e.g., plaintiff]____________________[name ] has
engaged in a reasonable and good faith attempt at an informal resolution of each issue presented by the motion. The
court also finds that____________________[specify opposing party, e.g., defendant]____________________[name ]
has not shown that he/she acted with substantial justification or that other circumstances make imposition of a sanction
unjust.

IT IS FURTHER ORDERED that a monetary sanction in the form of reasonable expenses, including attorney's fees,
incurred as a result of the sanctioned conduct, be, and hereby is, granted, and____________________[specify opposing
party, e.g., defendant]____________________[name ] shall pay to____________________[specify moving party, e.g.,
plaintiff]____________________[name ] the sum of $ ____________________, by___________________[date ].

[If monetary sanction is denied ]

[The court finds that____________________(specify moving party, e.g., plaintiff)____________________(name ) has
not engaged in a reasonable and good faith attempt at an informal resolution of each issue presented by the motion.] The
court _________________[also] finds that____________________[specify opposing party, e.g.,
defendant]____________________[name ] has shown that____________________[he/she/it acted with substantial
justification or specify other circumstances making imposition of a sanction unjust, e.g., the requested discovery was
denied on the basis of an alleged privilege, the application of which has not been finally resolved by the courts].

IT IS FURTHER ORDERED that a monetary sanction, be, and hereby is, denied.

[2] Comments

These clauses are for use in an order when the court has granted or denied a motion by a party to impose an issue,
evidence, terminating, or monetary sanction.n1 See Chapters 51- 64 for forms of orders pertaining to each discovery
method. Only the clauses appropriate to the order granted should be used. The sanction of contempt is also available for
misuse of the discovery process.n2 For forms for obtaining a contempt sanction, see § 42.30.

The court may make those orders that are just, including the imposition of an issue sanction, an evidence sanction, or a
terminating sanction under Code of Civil Procedure Section 2023.030, against a party who fails to obey an order
requiring any of the following:

1. Attendance, testimony, and production of specified documents or things by a party or party-affiliated
deponent.n3

2. An answer to a question or production of a document or thing by a party or party-affiliated
deponent.n4
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3. Response or further response to interrogatories.n5

4. Response or further response to a demand for inspection of documents, things, and land.n6

5. Compliance in accordance with a party's response to a demand for inspection of documents, things,
and land.n7

6. Response and compliance by a plaintiff with a demand for a physical examination.n8

7. Submission to an examination or production of another for examination.n9

8. Delivery of medical reports regarding examinations.n10

In lieu of or in addition to an issue, evidence, or terminating sanction, the court may impose a monetary sanction
pursuant to Code of Civil Procedure Section 2023.010 et seq.n11 against any of the following:

1. A party deponent or party-affiliated deponent.n12

2. A party.n13

3. An attorney who advised a client to engage in a misuse of the discovery process.n14

Language describing the court's findings is included in the clause granting or denying a monetary sanction. Although
not specifically required as a finding, the successful moving party must have engaged in a reasonable and good faith
attempt at an informal resolution of issues.n15 Similarly, the court must impose monetary sanctions when they are
authorized, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make imposition of a sanction unjust.n16

[3] References

For a general discussion and forms for use in seeking discovery orders, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePretrial JudgmentsDefaultDefault JudgmentsCivil ProcedureSanctionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2023.030(a)-(d).

(n2)Footnote 2. See Code Civ. Proc. § 2023.040(c).

(n3)Footnote 3. Code Civ. Proc. § 2025.450; see Chapter 51.

(n4)Footnote 4. Code Civ. Proc. § 2025.480; see Chapter 51.

(n5)Footnote 5. Code Civ. Proc. §§ 2030.290, 2030.300; see Chapter 60.

(n6)Footnote 6. Code Civ. Proc. §§ 2031.300, 2031.310; see Chapter 61.

(n7)Footnote 7. Code Civ. Proc. § 2031.320; see Chapter 61.
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(n8)Footnote 8. Code Civ. Proc. § 2032.240; see Chapter 62.

(n9)Footnote 9. Code Civ. Proc. §§ 2032.410, 2032.420; see Chapter 62.

(n10)Footnote 10. Code Civ. Proc. §§ 2032.610, 2032.620, 2032.650; see Chapter 62.

(n11)Footnote 11. See discussion in § 42.10[1].

(n12)Footnote 12. Code Civ. Proc. §§ 2025.450, 2025.480.

(n13)Footnote 13. Code Civ. Proc. §§ 2030.300-2030.410.

(n14)Footnote 14. Code Civ. Proc. § 2023.030(a).

(n15)Footnote 15. See discussion in § 42.03[2][b].

(n16)Footnote 16. Code Civ. Proc. § 2023.030(a).
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§ 42.40 CHART: Sanctions

The following chart illustrates the types of sanctions that may result from unsuccessfully making or opposing discovery
motions, or disobedience of court orders compelling discovery.n1 Monetary sanctions are usually mandatory against
any party, person, or attorney engaging in such conduct, unless the court finds that the one subject to the sanction acted
with substantial justification or that other circumstances make the imposition of the sanction unjust.n2

The chart generally describes the type of conduct specifically mentioned in the statutes governing the various discovery
methods that may result in sanctions. It should be noted that Code of Civil Procedure Section 2023.010 also lists other
specific misuses of the discovery process that may result in sanctions, even though the misuses may not be specified by
a discovery method.n3

Most discovery motions must be accompanied by a declaration stating facts showing a reasonable and good faith
attempt at an informal resolution of any issue presented by the motion.n4 For a list of those motions that do not require
that declaration, see § 42.03[2][b].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMisconductCivil ProcedureSanctionsBaseless FilingsGeneral OverviewCivil
ProcedureSanctionsContemptCivil ContemptCivil ProcedureSanctionsMisconduct & Unethical BehaviorGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. See discussion in § 42.10.

(n2)Footnote 2. See, e.g., Code Civ. Proc. §§ 2025.250, 2025.260, 2028.040, 2028.050, 2030.300, 2032.250; see
discussion in § 42.10 [1].

(n3)Footnote 3. See Code Civ. Proc. § 2023.030; see also discussion in § 42.03[2].

(n4)Footnote 4. See, e.g., Code Civ. Proc. §§ 2025.250, 2025.260, 2028.040, 2028.050, 2030.300, 2032.250.
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§ 42.41 Chart

Click here to view image.
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§ 50.syn Synopsis to Chapter 50: Depositions in General

§ 50.01 Definition and Nature of Depositions

§ 50.02 Types and Methods of Depositions

§ 50.03 Types of Actions in Which Depositions May Be Taken

[1] Definition of ''Action'' Generally

[2] Limited Civil Cases

[3] Judicial Arbitration

[4] Arbitration by Agreement

§ 50.04 Depositions Under Federal Practice

§§ 50.05-50.09 Reserved

§ 50.10 Who May Take Depositions

§ 50.11 Who May Attend

§ 50.12 Who May Be Deposed

[1] Actions Pending in California

[a] Generally

[b] Natural Persons and Organizations

[c] Unnamed Class Members

[d] Nonparties

[2] Actions Pending Outside California
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§ 50.13 Requirements for Deposing Certain Persons

[1] Another Party's Expert Witnesses

[2] Another Party's Attorney

[3] Public Officials

[4] Legislators

[5] Prisoners

[a] Generally

[b] Prisoners Confined in State Prison

[c] Prisoners Confined in Jail

§ 50.14 Taking and Attending Deposition by Telephone

§§ 50.15-50.19 Reserved

§ 50.20 Admissibility of Deposition Testimony Generally

§ 50.21 Use of Deposition for Impeachment and Rehabilitation

§ 50.22 Use of Adverse Party's Deposition

§ 50.23 Deposition of Distant Deponent

§ 50.24 Deposition of Unavailable Witness

[1] Circumstances Constituting Unavailability

[a] Generally

[b] Testimony at Trial Precluded by Privilege

[c] Disqualification of Witness

[d] Death or Incapacity

[e] Court's Inability to Compel Deponent's Attendance

[f] Proponent's Inability to Procure Deponent's Attendance

[2] Establishing Unavailability

[3] Requirement That Adverse Party Have Opportunity to Cross-Examine Deponent Who Is Unavailable

§ 50.25 Use of Deposition Based on Exceptional Circumstances
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§ 50.26 Use of Video Recording of Deposition Testimony of Physician or Expert Witness

§ 50.27 Types of Proceedings Other Than Trial at Which Deposition May Be Used

[1] On Motion

[2] At Judicial Arbitration Hearing

§ 50.28 Use of Part of Deposition

§ 50.29 Admissibility of Unsigned Deposition

[1] Under Present Law

[2] Under Prior Law

§ 50.30 Deposition From Prior Action

[1] Prior Related Action

[2] Prior Unrelated Action

§ 50.31 Procedures for Using Deposition at Trial

[1] Use of Certified Copy of Deposition Transcript

[2] Use of Audio or Video Recording of Deposition

[3] Marking for Identification

[4] Objections to Admission

[a] Errors Waived if Not Made at Time of Deposition

[b] Reservation of Objections to Time of Trial

[c] Objections at Trial to Admission of Deposition

[5] Preliminary Reading and Rulings Outside Presence of Jury

[6] Ruling by the Court

§§ 50.32-50.39 Reserved

§ 50.40 Entitlement to Recovery of Costs

§ 50.41 Nature of Costs Allowed

[1] Costs of Transcription

[2] Deposition Officer Fees
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[3] Costs of Videotaping

[4] Costs of Service of Process

[5] Witness and Mileage Fees

[6] Photocopies of Exhibits

[7] Additional Costs

[8] Costs Incurred by Deponent's Attorney

§ 50.42 Requirement of Necessity

[1] Generally

[2] Challenging Costs Based on Lack of Necessity

[3] Effect of Use or Nonuse of Depositions at Trial on Issue of Necessity

[4] Necessity of Expenses Incurred by Opposing Attorney

§ 50.43 Other Factors Affecting Allowance of Costs

[1] Lack of Notice of Deposition

[2] Deposition Taken by Stipulation

§ 50.44 Disallowance of Costs for Deposing Expert Witness

§ 50.45 Procedures for Claiming and Contesting Costs

§§ 50.46-50.59 Reserved

§ 50.60 Matters to Consider Before Taking Deposition

[1] Use of Other Discovery Devices

[2] Who Should Be Deposed

[a] Deposition of Adverse Party or Hostile Witness

[b] Deposition of Client or Friendly Witness

[3] Timing of Deposition Based on Statutory Waiting Periods

[4] Timing of Deposition Based on Strategy Considerations

[5] Stipulations
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[6] Arranging Attendance of Participants

[7] Preliminary Court Orders

§ 50.61 Preparation for Deposition by Deposing Party

[1] Defining Objectives

[2] Review of Law

[3] Review of Pleadings

[4] Review of Investigation File

[5] Organization of File

[6] Use of Checklist

§ 50.62 Preparation for Deposition by Deponent

[1] Prepare the Witness

[2] Anticipate Objections and Prepare Cross-Examination

§§ 50.63-50.69 Reserved

§ 50.70 Proceedings for Order Authorizing Deposition of Prisoner

[1] Notice of Motion and Motion for Order Authorizing Deposition of Prisoner

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order Authorizing Deposition of Prisoner

[a] Form

[b] Comments

[c] References

[3] Order That Deposition of Prisoner Be Taken

[a] Form

[b] Comments

[c] References
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§ 50.70A Notice of Intent to Offer Audio or Video Recording of Deposition in Evidence

[1] Form

[2] Comments

§ 50.71 Proceedings for Order Taxing Costs--Striking or Reducing Costs for Taking of Deposition

[1] Notice of Motion and Motion for Order Taxing Costs--Striking or Reducing Costs of Deposition

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order Taxing Costs--Striking or Reducing Costs of Deposition

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Tax Costs--Striking or Reducing Costs of Deposition

[a] Form

[b] Comments

[c] References
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Scope

SCOPE

This chapter discusses the nature of depositions generally and the types and methods of depositions available for
pending civil actions under the Civil Discovery Act pursuant to Code of Civil Procedure Sections 2020.010-2020.510
and 2025.010-2029.010. The parts in this chapter set forth procedures before and after the actual taking of depositions.
Part A discusses the availability of depositions generally. Part B discusses who may take depositions, who may be
deposed, and who may attend depositions. Part C discusses the use of depositions at trial and other proceedings. Part D
discusses the recovery of the costs of taking a deposition. Part E discusses strategy considerations that should be taken
into account before noticing a deposition and steps to be taken to prepare for the deposition. Part F contains forms for
obtaining an order to take the deposition of a prisoner and an order to strike or reduce the costs of taking a deposition.

For a discussion of strategies for integrating depositions with other discovery methods, see Chapter 2. For a discussion
of the time limits on discovery in general, see Chapter 3. For a discussion of taking depositions in another state or in a
foreign country, see Chapter 6. For a discussion of the general scope of discovery and of privileges and other protected
matters, see Chapters 20-32. For a discussion of judicial regulation of depositions and the use of technology in
conducting discovery, see Chapter 41. For a general discussion of sanctions for discovery misuses relating to deposition
proceedings, see Chapter 42. For procedures for the taking of oral depositions and written depositions, see Chapters 51
and 52, respectively. For procedures for taking the deposition of a nonparty, see Chapter 53. For a discussion of the use
of depositions to perpetuate testimony before an action and pending appeal, see Chapter 65.

Cases in this chapter that were decided under provisions of the former Discovery Act that were reenacted or are similar
to provisions of the Civil Discovery Act of 1986 (and thus the current Civil Discovery Act, which revised and
renumbered the provisions of the 1986 Act without making any substantive changes) are cited as persuasive, rather than
controlling, authority and are followed by the parenthetical ''decided under prior law.''
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§ 50.01 Definition and Nature of Depositions

A deposition consists of sworn answers to a party's questions, made before an officer authorized to administer an
oath,n1 who is typically both the stenographic reporter who records the testimony and a notary public. Most depositions
are conducted by oral examination, in which counsel for the party who initiated the deposition questions the deponent,
who may then also be questioned by counsel for any other party who chose to attend the deposition.n2 More rarely,
depositions proceed by written questions that are forwarded to the parties in advance and subsequently propounded to
the deponent by an officer authorized to administer an oath.n3

A deposition differs from an oral examination at a trial or hearing in that the latter is an examination of a witness in the
presence of the jury or tribunal that is to decide the fact or act on it, while a deposition is testimony by a witness taken
before trial. A deposition is like an affidavit in that both are written declarations under oath. The fundamental
distinction between a deposition and an affidavit is that the affidavit is made without notice to the opposite party and
without right of cross examination, and thus has a much narrower purpose.n4

Depositions, whether oral or written, are distinguished from all other forms of discovery in that they may be taken of
both party and nonparty witnesses and are the only means for compelling testimony and documents from nonparty
witnesses in the state.n5 They are also the only means of preserving evidence for use at trial when witnesses may be
unavailable to testify at trial.n6 For a discussion of integrating depositions with other discovery devices in making a
discovery plan, see Chapter 2.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.320.

(n2)Footnote 2. See Code Civ. Proc. § 2025.330; see also Code Civ. Proc. § 2004 (defining ''deposition''); Evid.
Code §§ 760-778 (method and scope of examination). For detailed discussion of oral depositions, see Ch. 51.

(n3)Footnote 3. See Code Civ. Proc. § 2028.010 et seq. For discussion of written depositions, see Ch. 52.

(n4)Footnote 4. See Code Civ. Proc. §§ 2003 (''affidavit'' defined), 2004 (''deposition'' defined), 2005 (''oral
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examination'' defined); People v. Hjelm (1964) 224 Cal. App. 2d 649, 655, 37 Cal. Rptr. 36 . For a discussion of use of
deposition at trial, see §§ 50.20-50.31.

(n5)Footnote 5. See Code Civ. Proc. §§ 2020.010, 2025.010; for discussion of depositions of nonparty witnesses,
see Chapter 53. See also discussion concerning who may be deposed in § 50.12[1].

(n6)Footnote 6. See Code Civ. Proc. § 2025.620(c). For discussion of use of deposition at trial based on
unavailability of witness, see § 50.24.
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§ 50.02 Types and Methods of Depositions

There are two basic types of depositions under the Civil Discovery Act: depositions by oral examinationn1 and
depositions by written questions.n2 The procedures for noticing and taking oral depositions are further distinguished
between those taken in Californian3 and those taken outside the state.n4 Written depositions of natural persons in
California may also be compelled in connection with civil actions pending in other jurisdictions.n5

The most common type of deposition is one taken in an action pending in California on oral examination within the
borders of the state.n6 All of the procedures governing oral depositions taken in California for a pending California
action are set out in Code of Civil Procedure Sections 2025.010-2025.620. Most of these provisions are also
incorporated by the sections governing oral depositions taken in another state, or in a territory or insular possession
subject to the United States' jurisdiction,n7 or taken in a foreign nation.n8 The procedures for taking oral depositions
within or outside California also apply to written depositions.n9

For discussion and forms relating to depositions by oral examination, see Chapter 51. For discussion and forms relating
to depositions by written questions, see Chapter 52. For a discussion and forms relating to taking depositions in another
state or in a foreign country, see Chapter 6.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsForeign DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.010-2027.010.

(n2)Footnote 2. See Code Civ. Proc. § 2028.010-2028.080.

(n3)Footnote 3. See Code Civ. Proc. § 2025.010 et seq.

(n4)Footnote 4. See Code Civ. Proc. §§ 2026.010 (depositions taken in another state or in United States territory or
insular possession), 2027.010 (depositions taken in foreign nation).

(n5)Footnote 5. See Code Civ. Proc. § 2029.010.
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(n6)Footnote 6. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2025.

(n7)Footnote 7. See Code Civ. Proc. § 2026.010(a).

(n8)Footnote 8. Code Civ. Proc. § 2027.010(a).

(n9)Footnote 9. See Code Civ. Proc. § 2028.010(a).
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§ 50.03 Types of Actions in Which Depositions May Be Taken

[1] Definition of ''Action'' Generally

The general definition of ''action'' for purposes of discovery, set forth in Code of Civil Procedure Section 2016.020(a),
is applicable to deposition proceedings.n1 Accordingly, a deposition may be taken in any civil action and in special
proceedings of a civil nature.n2 For further discussion of the application of the Civil Discovery Act to special
proceedings, see Chapter 4.

[2] Limited Civil Cases

Pursuant to Code of Civil Procedure Section 94(b), a party in a limited civil case may take only one deposition as to
each adverse party. For these purposes, a deposition of an organization is treated as a single deposition, even though
more than one person may be designated or required to testify under Code of Civil Procedure Section 2025.230.n2.1
Additional depositions may be authorized by a court order pursuant to a noticed motion,n3 by stipulation of the
parties,n4 or pursuant to a court order on noticed motion to withdraw the action from the provisions of Code of Civil
Procedure Sections 90-100 entirely on a showing that it is impractical to prosecute or defend the action within the
limitations of these provisions.n5 If the action is withdrawn, it becomes subject to the provisions of the Civil Discovery
Act for purposes of discovery.

The number of depositions that may be taken of any deponent by either the party who served notice of the deposition or
any party who received notice of the deposition is also limited to one, absent a court order or stipulation. A non-party
deponent must submit to a subsequent deposition pursuant to stipulation.n6 However, if the deponent was a person
designated by an organizational party to testify on its behalf,n7 one subsequent deposition is not precluded.n8 Similarly,
a subsequent deposition is permitted, pursuant to a court order under Code of Civil Procedure Section 485.230, for the
limited purpose of discovering the identity, location, and value of property in which the deponent has an interest, in
order to enforce an attachment order under that section.n9 For a discussion of restrictions on the number of depositions
permitted under the Civil Discovery Act and for forms for obtaining an order for a subsequent depositions, see Chapter
51, Oral Depositions. For a general discussion and forms of discovery in municipal and justice court actions, see
Chapter 5, Discovery in Limited Civil Cases.

[3] Judicial Arbitration

In cases ordered to arbitration pursuant to Code of Civil Procedure Section 1141.11n10 discovery other than that
regarding expert witnesses must be completed no later than 15 days before the date set for the arbitration hearing, unless
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the parties stipulate to the contrary or the court orders otherwise on a showing of good cause.n11 This restriction applies
only to court-ordered arbitration, and it does not apply to cases ordered to arbitration on the plaintiff's election under
Code of Civil Procedure Section 1141.12.n12 When arbitration proceedings have been completely vacated by the
striking of the at-issue memorandum (even within 15 days of the initial arbitration hearing date), discovery is limited
only by any new dates set either for trial or arbitration.n13

Following an award in a case ordered to arbitration under Code of Civil Procedure Section 1141.11, no discovery other
than discovery of information relating to expert witnesses is permitted, except by stipulation of the parties or by leave of
the court on a showing of good cause.n14

[4] Arbitration by Agreement

Special provisions exist for the taking of depositions in arbitration proceedings pursuant to an agreement.n15 Major
distinctions between discovery under the California Civil Discovery Act and discovery applicable to such arbitration
proceedings are that (1) in arbitration proceedings leave must be granted by the arbitrators before a deposition for
discovery may be taken,n16 whereas under the Civil Discovery Act no leave is ordinarily required,n17 (2) the arbitrator
has enhanced powers to make orders in connection with the taking of depositions,n18 and (3) the persons who are
considered party affiliates for certain purposes of discovery by deposition include persons for whose immediate benefit
the action or proceeding is prosecuted or defended.n19

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsStipulationsCivil
ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureAlternative Dispute ResolutionArbitrationsGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2017.010.

(n2)Footnote 2. See Code Civ. Proc. § 2016.020(a).

(n3)Footnote 2.1. Code Civ. Proc. § 94(b).

(n4)Footnote 3. See Code Civ. Proc. § 95(a).

(n5)Footnote 4. See Code Civ. Proc. § 95(b).

(n6)Footnote 5. Code Civ. Proc. § 91(c).

(n7)Footnote 6. Code Civ. Proc. § 2025.610.

(n8)Footnote 7. See Code Civ. Proc. § 2025.230.

(n9)Footnote 8. Code Civ. Proc. § 2025.610.

(n10)Footnote 9. Code Civ. Proc. § 2025.610.

(n11)Footnote 10. Code Civ. Proc. § 1141.11(a) provides for arbitration, in each superior court with 18 or more
judges, of all nonexempt unlimited civil cases in which the amount in controversy, in the court's opinion, will not
exceed $50,000 for each plaintiff. Code Civ. Proc. § 1141.11(b) provides that in each superior court with fewer than 18
judges, the court may require, by local rule, that all nonexempt unlimited civil cases be submitted to arbitration, if the
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amount in controversy, in the court's opinion, will not exceed $50,000 for each plaintiff. Finally, Code Civ. Proc. §
1141.11(c) provides that each superior court may provides by local rule that all nonexempt unlimited civil cases must be
submitted to arbitration, with the exception of actions in small claims court or action in accordance with Civ. Code §
1781 (consumers' class action) or Code Civ. Proc. § 1161 (unlawful detainer).

(n12)Footnote 11. Cal. Rule of Court, Rule 3.822.

(n13)Footnote 12. See McMillan v. Superior Court (1983) 146 Cal. App. 3d 1014, 1018, 194 Cal. Rptr. 670
(permitting deposition in trial de novo; decided under prior law).

(n14)Footnote 13. See Roe v. Superior Court (1990) 224 Cal. App. 3d 642, 645-647, 273 Cal. Rptr. 745 .

(n15)Footnote 14. Code Civ. Proc. § 1141.24.

(n16)Footnote 15. See Code Civ. Proc. §§ 1283, 1283.05; see also Fitz v. NCR Corp. (2004) 118 Cal. App. 4th
702, 711-712, 13 Cal. Rptr. 3d 88, 98-99 (arbitration clause in company's employee-dispute resolution policy limiting
discovery to depositions of two individuals and any expert witnesses expected to testify at hearing was unconscionable,
and therefore unenforceable, because discovery limitations did not provide plaintiff with discovery sufficient to
adequately arbitrate her wrongful termination claims); Mercuro v. Superior Court (2002) 96 Cal. App. 4th 167,
183-184, 116 Cal. Rptr. 2d 671 (Arbitration agreement limiting each side to three depositions and an aggregate of 30
discovery requests of any kind, except as mutually agreed to by the parties, afforded adequate discovery rights to former
employee, even though amount of discovery permitted appeared inconsistent with general discovery practice in
employment litigation; '' 'adequate' discovery does not mean unfettered discovery and ... an arbitration agreement may
require 'something less than the full panoply of discovery provided in Code of Civil Procedure Section 1283.05.'
Ultimately it is up to the arbitrator and the reviewing court to balance the need for simplicity in arbitration with the
discovery needs of the parties.'') (emphasis in original).

(n17)Footnote 16. See Code Civ. Proc. § 1283.05(e).

(n18)Footnote 17. For discussion summarizing instances when preliminary court orders are required before a party
may take a deposition under the Civil Discovery Act, see § 50.60[7].

(n19)Footnote 18. See Code Civ. Proc. § 1283.05(c).

(n20)Footnote 19. See Code Civ. Proc. § 1283.05(d)(2); cf. Code Civ. Proc. § 2025.280(a) (eliminating language
in former Code Civ. Proc. § 2019(a)(4), (5), providing that deposition notice was effective with respect to ''a person for
whose immediate benefit an action or proceeding is prosecuted or defended'').
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§ 50.04 Depositions Under Federal Practice

Procedures for depositions taken in federal actions are set forth in Federal Rules of Civil Procedure, Rule 30 (oral
depositions), Rule 31 (depositions by written questions), and Rule 32 (use of depositions in court proceedings).

Deposition procedures under California practice reflect in many instances the procedures under federal practice.
Because of the similarity between California and federal discovery statutes, federal decisions have historically been
considered persuasive, absent contrary California decisions.n1 References to the Federal Rules of Civil Procedure
governing depositions are included in the discussions that follow when relevant to California practice.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Liberty Mutual Ins. Co. v. Superior Court (1992) 10 Cal. App. 4th 1282, 1288, 13 Cal. Rptr. 2d
363 .
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§ 50.10 Who May Take Depositions

Any party may obtain discovery by oral depositionsn1 or deposition by written questions.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2025.010, 2026.010(a), 2027.010(a).

(n2)Footnote 2. Code Civ. Proc. § 2028.010.
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§ 50.11 Who May Attend

Code of Civil Procedure Section 2025.420(b)(12) provides that a protective order may exclude from the deposition
designated persons ''other than the parties to the action and their officers and counsel.''n1 A court can also limit the
number of party representatives attending each deposition.n2 Other persons may attend, but are subject to exclusion if
the court issues a protective order to that effect.n3 A party cannot be excluded even on a showing that the witness will
feel intimidated by the party's presence.n4 A party not attending may send written questions to be propounded by the
deposition officer.n5

The deponent, the deposition reporter,n6 and a deposition officer authorized to administer oaths and otherwise qualified
under Code of Civil Procedure Section 2025.320 must be in attendance if testimony is to be taken.n7 Typically, the
stenographic reporter who records the testimony is also a notary public qualified to administer oaths and serve as the
deposition officer. If the deposition is to be recorded by audio or video technology, a qualified operator will also be in
attendance.n8 If the video recording of the deposition testimony is of a treating or consulting physician or an expert
witness, and the right to use the deposition at trial pursuant to Code of Civil Procedure Section 2025.620(d) is reserved,
the operator of the recording equipment must also be qualified to serve as the deposition officer who administers the
oath and not be financially interested in the action or be a relative or employee of any of the parties' attorneys, unless
the parties agree to waive these qualifications and restrictions.n9

PRACTICE TIP:
If it is anticipated that there will be persons at the deposition who are not parties, such as the press in
high-profile cases, the party wishing to exclude such persons should move the court for a protective
order in advance of the deposition. Other persons who sometimes attend depositions are claims
representatives for insurance companies. If a particular company makes a practice of having its claims
representatives attend depositions and there is opposition to this practice, a protective order should be
sought. Otherwise, there is no prohibition for outside persons to attend depositions that are court
proceedings. Commentary by John F. DeMeo.

For deposition of non-parties seeking only business records for copying, the deposition officer must be a professional
photocopier who is not financially interested in the action and is not a relative or employee of any of the parties'
attorneys; and no reporter need be present.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
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Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten DepositionsCivil
ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Cf. Fed. R. Civ. P. 26(c).

(n2)Footnote 2. Lowy Development Corp. v. Superior Court (1987) 190 Cal. App. 3d 317, 321-322, 235 Cal.
Rptr. 401 .

(n3)Footnote 3. See Code Civ. Proc. § 2025.420(b)(12).

(n4)Footnote 4. See Willoughby v. Superior Court (1985) 172 Cal. App. 3d 890, 218 Cal. Rptr. 486 (decided
under prior law).

(n5)Footnote 5. Code Civ. Proc. 2025.330(e).

(n6)Footnote 6. See Code Civ. Proc. § 2025.330(b) (unless parties agree or court orders otherwise, testimony is to
be taken stenographically); see also Code Civ. Proc. § 2017.720(b) (use of technology in conducting discovery does not
modify requirement for use of stenographic court reporter as provided in Code Civ. Proc. § 2025.330(b)).

(n7)Footnote 7. For discussion of qualifications of deposition officer, see Ch. 51.

(n8)Footnote 8. See Code Civ. Proc. § 2025.340(b).

(n9)Footnote 9. Code Civ. Proc. § 2025.340(c).

(n10)Footnote 10. See Code Civ. Proc. § 2020.420.
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§ 50.12 Who May Be Deposed

[1] Actions Pending in California

[a] Generally

In an action pending in California, the deposition of any person, including the deposition of any party to the action, may
be taken.n1 Thus, a party may depose not only an adverse party, but coparties, third parties, his or her own witness, or
another party's witness. A party may also take his or her own deposition, a strategic device that might be necessary if
the party were unable to attend the trial, as, for example, when the party is infirm or of advanced age.n2 For a
discussion of strategy considerations in deciding whom to depose, see § 50.60[2].

[B] Natural Persons and Organizations

The persons who may be deposed in an action pending in California include, but are not limited to, both natural persons
and organizations such as public or private corporations, partnerships, associations, or governmental agencies.n3 The
express inclusion of organizations as persons who may be deposed codifies case law holding that the word ''person'' as
used in prior discovery statutes includes corporations and other entities as well as a natural person.n4

Although an organization may be properly named as a deponent, the deposition can only be taken through natural
persons.n5 The deposition notice to an organizational deponent must describe with reasonable particularity the matters
on which examination is requested, and the deponent must then designate and produce at the deposition those of its
officers, directors, managing agents, employees, or agents who are most qualified to testify on its behalf concerning
those matters known or reasonably available to the deponent.n6 The persons designated must testify ''to the extent of
any information known or reasonably available to the deponent [entity],'' eliminating ''I don't know'' answers to a large
extent.n7 If the organizational deponent is not a party, the deposition subpoena must advise it of the duty to make an
appropriate designation.n8 Highly placed officers of organizational parties may not be deposed absent reasonable
indication of personal knowledge of the case and exhaustion of less intrusive discovery methods.n9 For discussion and
form of notice of deposition to an organization, see Chapter 51. For discussion and form of deposition subpoena to an
organization, see Chapter 53.

[c] Unnamed Class Members

Unnamed class members in a class action are ''parties'' for discovery purposes;n10 however, only a reasonable number
of unnamed class members may be deposed.n11
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Consistent with relevant case lawn12 and statutes,n13California Rules of Court, Rule 3.768n14 permits discovery of
unnamed class members, without a court order, by means of an oral deposition, a written deposition, and a deposition
for production of business records and things.n15 The witness's attendance must be obtained by a subpoena.n16 Anyone
opposing this discovery must move for a protective order.n17

In deciding whether to allow the discovery requested under California Rules of Court, Rule 3.768(a), the court must
consider, among other relevant factors:n18

The timing of the request;

The subject matter to be covered;

The materiality of the information being sought;

The likelihood that class members have such information;

The possibility of reaching factual stipulations that eliminate the need for such discovery;

Whether class representatives are seeking discovery on the subject to be covered; and

Whether discovery will result in annoyance, oppression, or undue burden or expense for the
members of the class.

For further discussion of the trial court's regulation of discovery against unnamed class members, refer to Chapter 20, §
20.32[3].

[d] Nonparties

The deposition provisions of the Civil Discovery Act implicitly include parties and nonparties by providing that ''any
person, including any party to the action,'' may be deposed,n19 and oral or written depositions, or a deposition for
production of business records and things, are the only means for obtaining discovery within the state from one who is
not a party to the action.n20 A nonparty may be compelled to attend and testify at a deposition, or to produce
documents, by the use of a deposition subpoena.n21 For purposes of deciding who is a nonparty, the term ''party''
includes an officer, director, managing agent, or employee of a party.n22 For a discussion of depositions of nonparties,
see Chapter 53.

[2] Actions Pending Outside California

Only deponents who are ''natural persons'' may be compelled to submit to a deposition in California in connection with
an action pending outside California.n23

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureClass ActionsClass MembersNonnamed MembersCivil ProcedureDiscoveryMethodsForeign
DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.010, 2026.010(a), 2027.010(a), 2028.010.
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(n2)Footnote 2. For discussion of the use of a deposition at trial because a witness is unavailable to testify, see §
50.24.

(n3)Footnote 3. Code Civ. Proc. §§ 2025.010, 2026.010(a), 2027.010(a), 2028.010.

(n4)Footnote 4. See Chronicle Pub. Co. v. Superior Court (1960) 54 Cal. 2d 548, 561-562, 7 Cal. Rptr. 109, 354
P.2d 637 (decided under prior law).

(n5)Footnote 5. See Chronicle Pub. Co. v. Superior Court (1960) 54 Cal. 2d 548, 562, 7 Cal. Rptr. 109, 354 P.2d
637 (decided under prior law).

(n6)Footnote 6. Code Civ. Proc. § 2025.230.

(n7)Footnote 7. Code Civ. Proc. § 2025.230.

(n8)Footnote 8. Code Civ. Proc. § 2020.310(e).

(n9)Footnote 9. Liberty Mutual Ins. Co. v. Superior Court (1992) 10 Cal. App. 4th 1282, 1287, 13 Cal. Rptr. 2d
363 .

(n10)Footnote 10. See National Solar Equipment Owners' Assn. v. Grumman Corp. (1991) 235 Cal. App. 3d
1273, 1282, 1 Cal. Rptr. 2d 325 .

(n11)Footnote 11. National Solar Equipment Owners' Assn. v. Grumman Corp. (1991) 235 Cal. App. 3d 1273,
1282-1284, 1 Cal. Rptr. 2d 325 .

(n12)Footnote 12. See, e.g., Southern California Edison Co. v. Superior Court (1972) 7 Cal. 3d 832, 843, 103
Cal. Rptr. 709, 500 P.2d 621 (recognizing that ''[i]f adverse parties were allowed full discovery of every unnamed class
member, there would probably be no class actions[,]'' decided under prior law); National Solar Equipment Owners'
Assn. v. Grumman Corp. (1991) 235 Cal. App. 3d 1273, 1283 (defendants do not have unfettered right to depose every
unnamed class member); Carlson v. Superior Court (1973) 33 Cal. App. 3d 640, 109 Cal. Rptr. 240 (plaintiff
corporation could not enforce its subpoenas by including cover letter, signed by trial judge, requiring unnamed plaintiffs
to submit to deposition or opt out of the class, decided under prior law). For further discussion of these cases, see
Chapter 20, § 20.32[3][b].

(n13)Footnote 13. See Code Civ. Proc. § 2020.010 (authorizing deposition of a nonparty for an oral deposition, a
written deposition, or the production of records, by means of a deposition subpoena); Code Civ. Proc. § 2030.010 et
seq. (authorizing written interrogatories to a party).

(n14)Footnote 14. Effective January 1, 2002; see Cal. Rules of Ct., Rule 3.20 (preempting all local rules relating to
class actions).

(n15)Footnote 15. See Cal. Rules of Ct., Rule 3.768(a); cf. Cal. Rules of Ct., Rule 3.768(c) (interrogatories require
court order).

(n16)Footnote 16. Cal. Rules of Ct., Rule 3.768(a).

(n17)Footnote 17. Cal. Rules of Ct., Rule 3.768(b).

(n18)Footnote 18. Cal. Rules of Ct., Rule 3.768(d).

(n19)Footnote 19. Code Civ. Proc. § 2025.010.
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(n20)Footnote 20. Code Civ. Proc. § 2020.010; see Code Civ. Proc. §§ 2025.010 (oral deposition within state),
2028.010 et seq. (written deposition within state).

(n21)Footnote 21. See Code Civ. Proc. § 2020.020.

(n22)Footnote 22. Code Civ. Proc. § 2025.280(a).

(n23)Footnote 23. See Code Civ. Proc. § 2029.010.
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§ 50.13 Requirements for Deposing Certain Persons

[1] Another Party's Expert Witnesses

Under Code of Civil Procedure Section 2034.410, a party has the right to depose any expert designated by another party
on his or her expert witness list. Fees must be paid to the expert by the deposing party if the expert has been retained by
the other party for the purpose of forming and expressing an opinion in anticipation of the litigation or in preparation for
the trial of the action, or if the expert is a treating physician or other treating health care practitioner who is to be asked
to express an opinion during the deposition or to testify regarding past or present diagnoses or prognoses or the reasons
for particular treatment decisions, unless the expert is a party or an employee of a party.n1 However, fees need not be
paid if the practitioner is asked only to read words or symbols contained in medical records. The deposing party must
also pay fees to the expert witness if the expert is not a party or employee of a party and is an architect, professional
engineer, or licensed land surveyor who was involved with the original project design or survey for which he or she is
asked to express an opinion that is within his or her expertise and relevant to the action or proceeding.n2 In addition,
special distance and notice requirements are applicable when an expert is deposed.n3

For a discussion of special procedures applicable to deposing an expert witness, see Chapter 64. For discussion of
disallowance of costs for deposing expert witnesses, see § 50.44.

[2] Another Party's Attorney

For reasons of public policy, the deposition of opposing counsel should not be taken except on a showing of ''extremely
good cause.''n4 Such depositions disrupt the adversarial system, add to the time and costs of litigation, and detract from
the quality of client representation.n5 If a sufficient showing of good cause is made, opposing counsel may be deposed,
and even the attorney-client privilege will not constitute an absolute bar to taking the deposition of another party's
counsel.n6

The circumstances under which opposing counsel may be deposed are limited to when:n7

1. No other means exist to obtain the information than to depose opposing counsel;

2. The information sought is relevant and not privileged; and

3. The information is crucial to the preparation of the case.
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For discussion of the attorney-client privilege, see Chapter 27. For discussion of work product protection, see Chapter
28.

[3] Public Officials

The heads of agencies and other top governmental executives cannot be deposed unless they have ''direct personal
factual information pertaining to material issues'' that is not available through any other source.n8 In State Board of
Pharmacy v. Superior Court, n9 the court quashed a subpoena on the Attorney General to testify as an expert witness on
reasonable attorney's fees following a successful action against a state agency, and held that it was patently in the public
interest that highly placed officials such as the Attorney General not be unnecessarily hampered or distracted in their
important duties by having to submit to lengthy interrogation unless there were compelling reasons to do so.n10

[4] Legislators

The general rule is that judicial inquiry into a lawmaker's motivations is not permitted, and a discovery order may not
require legislators to answer questions relating to their subjective motives or mental processes in voting for or against
certain legislation.n11 If deposition testimony of an individual legislator as to his or her intention, motive, or opinion
with regard to a particular piece of legislation is elicited, it is inadmissible as evidence.n12 However, there is no
absolute privilege of executives and, by implication, legislators to refuse to appear at a deposition and reveal relevant
information.n13 Legislators may be required to appear at depositions, as long as their right to refuse to answer
improperly intrusive questions is preserved.n14

[5] Prisoners

[a] Generally

In order to depose a prisoner in a civil action or a special proceeding, special procedures are necessary beyond those set
forth in the Civil Discovery Act for the taking of depositions generally. The Civil Discovery Act makes no specific
reference to the taking of depositions of prisoners.n15 A court order must be obtained in accordance with the provisions
of Penal Code Section 2623 (governing the taking of depositions of prisoners confined in state prison) or Code of Civil
Procedure Sections 1995-1997 (governing the taking of depositions of prisoners confined in jail). For forms of motion
to be used in obtaining an order authorizing the taking of a prisoner's deposition in a civil action, see § 50.70.

In many instances, examination by deposition may be the only means of examining the prisoner. Even prisoners who
are parties in a civil action have no right to appear personally.n16 Production for examination of a prisoner confined in
jail may be required only if the jail is in the county where the action or proceeding is pending; in all other cases,
examination of the prisoner, when allowed, must be by deposition.n17

[b] Prisoners Confined in State Prison

In a civil action or special proceeding, the taking of depositions of prisoners confined in state prison is governed by
Penal Code Section 2623. A motion for an order for the prisoner to be examined in the state prison is made by a party to
the court in which the action or proceeding is pending, unless the action or proceeding is pending in a small claims
court. If the action or proceeding is pending in a small claims court, or before a judge or other person out of court, the
motion is made in the superior court of the county in which the action or proceeding is pending.n18 The motion must be
made on affidavit (or declaration under penalty of perjury)n19 that shows the nature of the action or proceeding, the
testimony expected from the witness, and its materiality.n20

When ordered, the deposition must be taken in accordance with the provisions of Penal Code Section 2622, which
governs the taking of a state prisoner's deposition for use in a criminal case.n21 The deposition may be taken before any
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magistrate or notary public of the county in which the prison is situated.n22Penal Code Section 2622 also provides for
the taking of the deposition of an indigent criminal defendant before a prison officer designated by the prison board,
who must act without compensation.

Penal Code Section 2622 also provides that the deposition of a prisoner may be taken in the manner provided in the
case of a witness who is sick, and that the provisions of Penal Code Sections 1335-1345, establishing procedures for
conditionally examining witnesses in criminal proceedings, govern so far as applicable.

[c] Prisoners Confined in Jail

The taking of depositions of prisoners confined in a California jail is governed by Code of Civil Procedure Sections
1995-1997. An order for a prisoner's examination on deposition in the jail, or for his or her temporary removal and
production before a court or officer, may be made by the court in which the action or proceeding is pending.n23
However, if the action or proceeding is pending in a small claims court or before a judge or other person out of court,
the order must be made by a justice of the Supreme Court or a judge of the superior court of the county where the action
or proceeding is pending.n24 The order is made on the motion of a party, on an affidavit (or declaration under penalty
of perjury)n25 showing the nature of the action or proceeding, the testimony expected from the witness, and its
materiality.n26

If the witness is imprisoned in a jail in the county where the action or proceeding is pending, his or her production for
examination may be required. In all other cases, the prisoner's examination, when allowed, must be taken on
deposition.n27

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsWritten DepositionsCriminal Law & ProcedureDiscovery & InspectionDepositionsGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2034.430(a)(2).

(n2)Footnote 2. Code Civ. Proc. § 2034.430(a)(3).

(n3)Footnote 3. See Code Civ. Proc. § 2034.420.

(n4)Footnote 4. Trade Center Properties, Inc. v. Superior Court (1960) 185 Cal. App. 2d 409, 411, 8 Cal. Rptr.
345 (decided under prior law).

(n5)Footnote 5. Estate of Ruchti (1993) 12 Cal. App. 4th 1593, 1600, 16 Cal. Rptr. 2d 151 .

(n6)Footnote 6. Fireman's Fund Ins. Co. v. Superior Court (1977) 72 Cal. App. 3d 786, 790, 140 Cal. Rptr. 677
(decided under prior law). Cf. Spectra-Physics, Inc. v. Superior Court (1988) 198 Cal. App. 3d 1487, 1496-1498, 244
Cal. Rptr. 258 (settling parties not entitled to depose counsel for non-settling codefendants to determine good faith of
sliding-scale agreement).

(n7)Footnote 7. Estate of Ruchti (1993) 12 Cal. App. 4th 1593, 1600-1601, 16 Cal. Rptr. 2d 151 ;
Spectra-Physics, Inc. v. Superior Court (1988) 198 Cal. App. 3d 1487, 1496, 244 Cal. Rptr. 258 .

(n8)Footnote 8. Nagle v. Superior Court (1994) 28 Cal. App. 4th 1465, 1468, 34 Cal. Rptr. 2d 281 .
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(n9)Footnote 9. State Board of Pharmacy v. Superior Court (1978) 78 Cal. App. 3d 641, 144 Cal. Rptr. 320
(decided under prior law).

(n10)Footnote 10. State Board of Pharmacy v. Superior Court (1978) 78 Cal. App. 3d 641, 644-645, 144 Cal.
Rptr. 320 (decided under prior law).

(n11)Footnote 11. County of Los Angeles v. Superior Court (1975) 13 Cal. 3d 721, 726, 119 Cal. Rptr. 631, 532
P.2d 495 (decided under prior law); see Board of Dental Examiners v. Superior Court (1976) 55 Cal. App. 3d 811,
814, 127 Cal. Rptr. 865 (decided under prior law; error to grant plaintiff right to depose members of Board of Dental
Examiners on grounds that Board considered evidence outside administrative record in reaching its decision); see also
Evid. Code § 1040 (conditional privilege for official information).

(n12)Footnote 12. See City and County of San Francisco v. Superior Court (1982) 130 Cal. App. 3d 481,
485-486, 181 Cal. Rptr. 775 (decided under prior law; holding inadmissible city attorney's tentative opinion draft
concluding that subject ordinance was illegal).

(n13)Footnote 13. United States v. Nixon (1974) 418 U.S. 683, 705-714, 94 S. Ct. 3090, 41 L. Ed. 2d 1039 .

(n14)Footnote 14. See City and County of San Francisco v. Superior Court (1975) 13 Cal. 3d 933, 935-936, 120
Cal. Rptr. 730, 534 P.2d 426 (decided under prior law; holding valid an order requiring county supervisors to attend
depositions in taxpayer action challenging validity of a municipal ordinance because the order specifically preserved
each deponent's right to refuse to answer any individual questions that might be posed).

(n15)Footnote 15. Compare Fed. Rules Civ. Proc., Rule 30 (providing that leave of court must be obtained in order
to depose person confined in prison).

(n16)Footnote 16. See Wood v. Superior Court (1974) 36 Cal. App. 3d 811, 813, 112 Cal. Rptr. 157 ; In re
Bagwell (1938) 26 Cal. App. 2d 418, 419-420, 79 P.2d 395 .

(n17)Footnote 17. Code Civ. Proc. § 1997.

(n18)Footnote 18. Penal Code § 2623.

(n19)Footnote 19. Code Civ. Proc. § 2015.5.

(n20)Footnote 20. Penal Code § 2623.

(n21)Footnote 21. Penal Code § 2623.

(n22)Footnote 22. Penal Code § 2622.

(n23)Footnote 23. Code Civ. Proc. § 1995.

(n24)Footnote 24. Code Civ. Proc. § 1995.

(n25)Footnote 25. Code Civ. Proc. § 2015.5.

(n26)Footnote 26. Code Civ. Proc. § 1996.

(n27)Footnote 27. Code Civ. Proc. § 1997.
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§ 50.14 Taking and Attending Deposition by Telephone

A person may take, and any person other than the deponent may attend, a deposition by telephone or other remote
electronic means.n1 The court may expressly provide that a nonparty deponent may appear at his or her deposition by
telephone if it finds there is good cause and no prejudice to any party.n2 However, a party deponent must appear at his
or her deposition in person and be in the presence of the deposition officer.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.310(a).

(n2)Footnote 2. Code Civ. Proc. § 2025.310(b); see Chapter 53 for coverage of nonparty depositions.

(n3)Footnote 3. Code Civ. Proc. § 2025.310(b).
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Reserved
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§ 50.20 Admissibility of Deposition Testimony Generally

At the trial or any other hearing in the action, any part or all of a deposition may be used against any party who was
present or represented at the taking of the deposition who had due notice of the deposition and did not serve a valid
objection. The admissibility of the deposition testimony will be governed by the rules of evidence applied as though the
deponent were then present and testifying as a witness, in accordance with specified purposes and conditions.n1

The categories of uses that may be made of a deposition at a trial or hearing are as follows: (1) use of the deposition to
impeach or rehabilitate a witness;n2 (2) use of the deposition of an adverse party for any purpose;n3 (3) use of the
deposition of a distant or unavailable witness;n4 (4) use of the deposition based on exceptional circumstances;n5 and
(5) use of the video-recorded deposition of a physician or expert witness.n6 Depending on the basis for its admission,
the use of a deposition at the trial or proceeding will differ both as to whose deposition may be used, and as to the
purposes for which it may be used.

Any party may use a deposition in accordance with Code of Civil Procedure Section 2025.620, and not merely the party
who took the deposition.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositionsEvidenceDemonstrative EvidenceVisual FormatsEvidenceDocumentary
EvidenceWritingsTranscripts & TranslationsDeposition TranscriptsEvidenceHearsayExceptionsFormer Testimony of
Unavailable DeclarantsEvidenceTestimonyCredibilityRehabilitation

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.620.

(n2)Footnote 2. Code Civ. Proc. § 2025.620(a); see § 50.21.

(n3)Footnote 3. Code Civ. Proc. § 2025.620(b); see § 50.22.

(n4)Footnote 4. Code Civ. Proc. § 2025.620(c); see §§ 50.23, 50.24.

(n5)Footnote 5. Code Civ. Proc. § 2025.620(c); see § 50.25.
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(n6)Footnote 6. Code Civ. Proc. § 2025.620(d); see § 50.26.

Page 31
2-50 California Deposition and Discovery Practice § 50.20



15 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 50 Depositions in General
PART C. Use of Deposition at Trial

2-50 California Deposition and Discovery Practice § 50.21

§ 50.21 Use of Deposition for Impeachment and Rehabilitation

Any party may use a deposition for the purpose of contradicting or impeaching the testimony of the deponent as a
witness, or for any other purpose permitted by the Evidence Code.n1 Since the Evidence Code creates hearsay
exceptions for both prior inconsistent statementsn2 and prior consistent statements,n3 the use of a deposition at trial for
either purpose is permissible.n4 Other sections of the Evidence Code relevant to the use of depositions for purposes of
impeaching or rehabilitating a witness are Evidence Code Sections 768 (examination of witness based on writing), 770
(extrinsic evidence of inconsistent statement), 771 (use of writing to refresh memory), and 785 (impeachment of one's
own witness).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositionsEvidenceHearsayExemptionsPrior Statements by WitnessesConsistent
StatementsEvidenceHearsayExemptionsPrior Statements by WitnessesInconsistent
StatementsEvidenceTestimonyCredibilityImpeachmentContradictionEvidenceTestimonyCredibilityImpeachmentPrior
Inconsistent StatementsEvidenceTestimonyCredibilityOne's Own WitnessesGeneral
OverviewEvidenceTestimonyCredibilityRehabilitationEvidenceTestimonyRefreshing RecollectionMemory
AidsWritings

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.620(a).

(n2)Footnote 2. See Evid. Code § 1235.

(n3)Footnote 3. See Evid. Code §§ 791, 1236.

(n4)Footnote 4. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2025(u)(1) (language
permitting use of deposition ''for any other purpose permitted by the Evidence Code'' intended to reflect new hearsay
exceptions created by Evid. Code §§ 1235 and 1236).
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§ 50.22 Use of Adverse Party's Deposition

An adverse party may use for any purpose a deposition of a party to the action, or of anyone who at the time of taking
the deposition was an officer, director, managing agent, employee, agent, or designee of a party pursuant to Code of
Civil Procedure Section 2025.230. It is not ground for objection to the use of a deposition of a party under Code of Civil
Procedure Section 2025.620(b) by an adverse party that the deponent is available to testify, has testified, or will testify
at the trial or other hearing.n1 This follows from the reasoning behind the hearsay exception for party admissions.n2
Thus, although this kind of use is limited to adverse parties only, it is not restricted to impeachment purposes, and it
may be used even if the adverse party is available to testify.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.620(b).

(n2)Footnote 2. See Evid. Code §§ 1220-1222.
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§ 50.23 Deposition of Distant Deponent

Any party may use for any purpose the deposition of any person or organization, including that of any party to the
action, if the court finds that the deponent resides more than 150 miles from the place of the trial or other hearing.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.620(c)(1).
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§ 50.24 Deposition of Unavailable Witness

[1] Circumstances Constituting Unavailability

[a] Generally

Code of Civil Procedure Section 2025.620(c)(2) authorizes any party to use for any purpose the deposition of any
person or organization, including that of any party to the action, if the court finds that the deponent, without the
procurement or wrongdoing of the proponent of the deposition for the purpose of preventing testimony in open court, is
unavailable as a witness. The bases for unavailability under the Civil Discovery Act reflect the definition of
''unavailable as a witness'' set forth in Evidence Code Section 240(a) and (b). The introduction of evidence to establish
unavailability will not be deemed procurement of unavailability, absent contrary proof.n1

[b] Testimony at Trial Precluded by Privilege

A deponent's deposition may be admitted if the deponent is exempted or precluded on the ground of privilege from
testifying at trial concerning the matter to which the deponent's testimony is relevant.n2 The fact that a deponent has
testified at a deposition, however, may constitute a waiver of privilege such that the deponent will be required to testify
at trial.n3 For a discussion of specific privileges and other protected matters, see Chapters 21- 32.

[c] Disqualification of Witness

A deponent's deposition may be admitted if the deponent is disqualified from testifying.n4

[d] Death or Incapacity

A deponent's deposition may be admitted if the deponent is dead or unable to attend or testify because of existing
physical or mental illness or infirmity.n5 Evidence of unavailability based on the deponent's physical or mental
incapacity must relate to the deponent's condition at the time of trial; evidence relating to the deponent's condition at the
time of the deposition is not sufficient.n6

A sufficient showing of unavailability may be made if it is established by expert testimony that physical or mental
trauma resulting from an alleged crime has caused harm to a witness of sufficient severity that the witness is physically
unable to testify or is unable to testify without suffering substantial trauma.n7 For this purpose, the expert must be a
physician or surgeon, including a psychiatrist, or any person meeting the definition of ''psychotherapist'' set forth in
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Evidence Code Section 1010. Physical or mental incapacity can also be established by the witness' own testimony.n8

[e] Court's Inability to Compel Deponent's Attendance

A deponent's deposition may be admitted if the deponent is absent from the trial or other hearing and the court is unable
to compel the deponent's attendance by its process.n9

[f] Proponent's Inability to Procure Deponent's Attendance

A deponent's deposition may be admitted if the deponent is absent from the trial or other hearing and the proponent of
the deposition has exercised reasonable diligence but has been unable to procure the deponent's attendance by the
court's process.n10

[2] Establishing Unavailability

Unavailability of a witness is a preliminary fact to be established by the proponent of the deposition to the trial court's
satisfaction.n11 Evidence of the deponent's unavailability must be shown by competent evidence.n12

[3] Requirement That Adverse Party Have Opportunity to Cross-Examine Deponent Who Is Unavailable

The court may refuse to admit the deposition of a deponent, even if unavailability is established, if the adverse party can
show that he or she did not have a fair opportunity to cross-examine the deponent.n13 However, a deposition containing
changes made by an unavailable witness after reviewing the original deposition may be admitted at trial even though the
opposing party never had the opportunity to cross-examine the deponent on the corrections.n14 The remedy for the
adverse party who did not have the opportunity to cross-examine a deponent on corrections would be to offer into
evidence the answers given by the deponent before the corrections were made.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositionsEvidenceDocumentary EvidenceWritingsTranscripts & TranslationsDeposition
TranscriptsEvidenceHearsayExceptionsFormer Testimony of Unavailable Declarants

FOOTNOTES:
(n1)Footnote 1. Evid. Code § 240 (c).

(n2)Footnote 2. Code Civ. Proc. § 2025.620(c)(2)(A).

(n3)Footnote 3. Code of Civ. Proc. § 2025.460(a); International Insurance Co. v. Montrose Chemical Corp.
(1991) 231 Cal. App. 3d 1367, 1373, 282 Cal. Rptr. 783, 786, n. 4 . It may also constitute a waiver of the privilege at
trial. See Evidence Code § 912.

(n4)Footnote 4. Code Civ. Proc. § 2025.620(c)(2)(B); see, e.g., People v. Smith (1970) 13 Cal. App. 3d 897, 909,
91 Cal. Rptr. 786 (decided under prior law; no error in rejecting defense attorney's testimony on behalf of defendant
after court had advised defendant and attorney to elect between retaining other counsel and using defense attorney's
testimony, or retaining counsel and not using his testimony).

(n5)Footnote 5. Code Civ. Proc. § 2025.620(c)(2)(C).

(n6)Footnote 6. Sanchez v. Bagues & Sons Mortuaries (1969) 271 Cal. App. 2d 188, 193-194, 76 Cal. Rptr. 372
(decided under prior law).
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(n7)Footnote 7. See Evid. Code § 240(c); see also Ritter v. State Bar (1985) 40 Cal. 3d 595, 601, 221 Cal. Rptr.
134, 709 P.2d 1303 (reliable and timely showing required).

(n8)Footnote 8. People v. Alcala (1992) 4 Cal. 4th 742, 780, 842 P.2d 1192, 15 Cal. Rptr. 2d 432 .

(n9)Footnote 9. Code Civ. Proc. § 2025.620(c)(2)(D); see, e.g., Nizinski v. State Bar (1975) 14 Cal. 3d 587, 590,
121 Cal. Rptr. 824, 536 P.2d 72 (decided under prior law; proper to admit deposition of person in prison located beyond
subpoena power of Disciplinary Board of State Bar).

(n10)Footnote 10. Code Civ. Proc. § 2025.620(c)(2)(E).

(n11)Footnote 11. Sanchez v. Bagues & Sons Mortuaries (1969) 271 Cal. App. 2d 188, 194, 76 Cal. Rptr. 372 .

(n12)Footnote 12. See Dorshkind v. Harry N. Koff Agency, Inc. (1976) 64 Cal. App. 3d 302, 308-309, 134 Cal.
Rptr. 344 (error to read deposition to jury when evidence establishing deponent's unavailability violated hearsay and
other exclusionary rules).

(n13)Footnote 13. See Sprague v. Equifax, Inc. (1985) 166 Cal. App. 3d 1012, 1041-1042, 213 Cal. Rptr. 69 .

(n14)Footnote 14. George v. Double-D Foods, Inc. (1984) 155 Cal. App. 3d 36, 44-45, 201 Cal. Rptr. 870
(deceased deponent); see also Code Civ. Proc. §§ 2025.520(b) and 2025.530(b) (period within which deponent may
change form or substance of answer to any question).

(n15)Footnote 15. George v. Double-D Foods, Inc. (1984) 155 Cal. App. 3d 36, 44, 201 Cal. Rptr. 870 .
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§ 50.25 Use of Deposition Based on Exceptional Circumstances

Any party may use for any purpose the deposition of any person or organization, including that of any party to the
action, if the court finds that exceptional circumstances exist that make it desirable to allow the use of any deposition in
the interests of justice and with due regard to the importance of presenting the testimony of witnesses orally in open
court.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.620(c)(3).
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§ 50.26 Use of Video Recording of Deposition Testimony of Physician or Expert Witness

Any party may use a video recording of the deposition testimony of a treating or consulting physician or of any expert
witness even though the deponent is available to testify if the deposition notice reserved the right to use the deposition
at trial, and if that party notifies the court and all parties, in writing, of the intent to use the video recording and the parts
of the deposition to be used.n1 The use of video-recorded depositions of expert witnesses at trial may reduce the costs
of litigation and the disruption of the practice of doctors and other experts.n2 For a form for noticing an intent to use a
video-recorded deposition at trial, see § 50.70A.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureTrialsDepositionsEvidenceDemonstrative
EvidenceVisual Formats

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.620(d); see Code Civ. Proc. §§ 2025.220(a)(6) (statement of intent in notice of
deposition to reserve right to use video recording of deposition of physician or expert witness at trial), 2025.420(b)(3)
(protective order postponing video recorded deposition of expert until moving party has opportunity to prepare, by other
discovery methods, for cross-examination), 2025.340(m) (notice of intent to use video recording of deposition).

(n2)Footnote 2. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to Proposed § 2025(u).
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§ 50.27 Types of Proceedings Other Than Trial at Which Deposition May Be Used

[1] On Motion

Depositions may be taken for and used at the hearing of a motion or an interlocutory proceeding if appropriate, as well
as at trial.n1 Thus, the use of depositions has been held proper in a pending motion to modify an interlocutory judgment
of divorce;n2 at a hearing on a motion for summary judgment,n3 with or in lieu of affidavits;n4 on a motion to set aside
a default judgment;n5 and at a hearing on a motion to tax costs in an eminent domain proceeding.n6

Admissions made in deposition are entitled to and should receive a type of deference not normally accorded to other
types of evidence.n7 In fact, the high degree of credibility afforded to admissions made in deposition may overcome the
liberal construction in favor of adjudication of the issues presented when a party offers admissions made by the adverse
party at deposition in support of a motion for summary judgment.n8 Moreover, affidavits or declarations that contradict
earlier deposition testimony do not create a triable issue to defeat a motion for summary judgment.n9

Local court rules may contain specific requirements for filing the original or a copy of the deposition in the department
where the hearing will be held.n10 Counsel should consult the local court rules for the county where the trial is
scheduled.

[2] At Judicial Arbitration Hearing

The right of a party in arbitration proceedings to offer a witness's deposition in evidence is broader than that of parties
in other types of proceedings. Deposition testimony is admissible so long as the deposition was taken in the manner
provided for by law or by stipulation, and not less than 20 days before the hearing the proponent delivers to all opposing
parties notice of his or her intention to offer the deposition in evidence.n11 However, unless the testimony is also
admissible under Code of Civil Procedure Section 2025.620, the opponent of a deposition in arbitration proceedings has
the right to subpoena the deponent after receiving the proponent's notice, and the arbitrator, in his or her discretion, may
exclude the deposition from evidence or may admit the deposition and require the deponent to be further
cross-examined by the subpoenaing party.n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten DepositionsCivil
ProcedurePretrial JudgmentsDefaultRelief From DefaultCivil ProcedureSummary JudgmentSupporting
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MaterialsDiscovery MaterialsCivil ProcedureAlternative Dispute ResolutionArbitrationsGeneral OverviewCivil
ProcedureTrialsDepositionsCivil ProcedureEminent Domain ProceedingsCosts

FOOTNOTES:
(n1)Footnote 1. See Saltzman v. Sunset Tel. Etc. Co. (1899) 125 Cal. 501, 58 P. 169 (decided under prior law).

(n2)Footnote 2. Vallejo v. Montebello Sewer Co., Inc. (1962) 209 Cal. App. 2d 721, 734, 26 Cal. Rptr. 447
(decided under prior law).

(n3)Footnote 3. Leasman v. Beech Aircraft Corp. (1975) 48 Cal. App. 3d 376, 380, 121 Cal. Rptr. 768 (decided
under prior law).

(n4)Footnote 4. Saporta v. Barbagelata (1963) 220 Cal. App. 2d 463, 469, 33 Cal. Rptr. 661 (decided under prior
law).

(n5)Footnote 5. Armstrong v. Gates (1973) 32 Cal. App. 3d 952, 959, 108 Cal. Rptr. 604 .

(n6)Footnote 6. Oak Grove School Dist. v. City Title Ins. Co. (1963) 217 Cal. App. 2d 678, 709-712, 32 Cal. Rptr.
288 (decided under prior law).

(n7)Footnote 7. Tinsley v. American President Lines, Ltd. (1992) 6 Cal. App. 4th 562, 570, 8 Cal. Rptr. 2d 851 .

(n8)Footnote 8. See Tinsley v. American President Lines, Ltd. (1992) 6 Cal. App. 4th 562, 569-570, 8 Cal. Rptr.
2d 851 (wife's deposition admissions that warning labels on cigarettes packages would not have discouraged husband
from smoking were sufficient to warrant summary judgment against her on issue of whether absence of labels was
substantial factor in causing his death from lung cancer).

(n9)Footnote 9. D'Amico v. Board of Medical Examiners (1974) 11 Cal. 3d 1, 22, 112 Cal. Rptr. 786, 801 ;
Visueta v. General Motors Corp. (1991) 234 Cal. App. 3d 1609, 286 Cal. Rptr. 402, 403 ; Roth v. Rhodes (1994) 25
Cal. App. 4th 530, 545, 30 Cal. Rptr. 2d 706, 714 .

(n10)Footnote 10. See, e.g., Orange Co. Super. Ct. Rules, Rules 518(C), 514(C) (party must file original or
conformed copy of deposition at least five court days prior to hearing of summary judgment motion); Riverside Co.
Super. Ct. Rules, Rule 2.0030 (party must file copy of entire deposition with particular testimony underlined at least five
judicial days prior to hearing of summary judgment motion).

(n11)Footnote 11. Cal. Rules of Ct., Rule 3.823(b)(3)(A).

(n12)Footnote 12. Cal. Rules of Ct., Rule 3.823(b)(3)(B).
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§ 50.28 Use of Part of Deposition

Code of Civil Procedure Section 2025.620(e) authorizes the use at trial of any part or all of a deposition. Substitution
of parties does not affect the right to use depositions previously taken.n1 Thus, if a party desires to impeach a witness
pursuant to Code of Civil Procedure Section 2025.620(a) by showing a prior contradictory statement contained in the
witness's deposition, the party may limit examination to the prior contradictory statement. Similarly, a party may
introduce as original evidence parts of a deposition that are favorable to that party, excluding any unfavorable parts of
the deposition. However, once part of a deposition is introduced into evidence, the party against whom it is used may
introduce other portions of the deposition so long as they are relevant to the parts introduced and otherwise
admissible.n2 Other portions have been held admissible under Evidence Code Section 356, which provides that if part
of an act, declaration, conversation, or writing is given in evidence by one party, the whole on the same subject may be
inquired into by an adverse party; when a detached act, declaration, conversation, or writing is given in evidence, any
other act, declaration, conversation, or writing that is necessary to make it understood may also be given in evidence.
Thus, on redirect or at any other appropriate time, an opposing party may be permitted to read portions of a deposition
over the objections of the party who initially introduced parts of the deposition if the portions introduced by the
opposing party have a bearing on the testimony already read, even if those portions were otherwise inadmissible.n3

Once a party has been given the opportunity at trial to read all or part of a deposition and the opponent has been
afforded the opportunity to object to any excludable items, it is not error to deny introduction of the deposition as a
whole in evidence.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositionsEvidenceDocumentary EvidenceWritingsTranscripts & TranslationsDeposition
TranscriptsEvidenceTestimonyCredibilityImpeachmentPrior Inconsistent Statements

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.620(f).

(n2)Footnote 2. Sprague v. Equifax, Inc. (1985) 166 Cal. App. 3d 1012, 1035-1036, 213 Cal. Rptr. 69 (decided
under prior law); see Code Civ. Proc. § 2025.620(e); cf. Fed. Rules Civ. Proc., Rule 32(a)(4) (providing that if only part
of deposition is offered in evidence by party, adverse party may require proponent to introduce any other part which
ought ''in fairness'' to be considered, and any party may introduce other parts).
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(n3)Footnote 3. See Conderback, Inc. v. Standard Oil Co. (1966) 239 Cal. App. 2d 664, 685-686, 48 Cal. Rptr.
901 (decided under prior law; citing former Code Civ. Proc. § 1854, now Evid. Code § 356).

(n4)Footnote 4. Robinson v. North American Life & Cas. Co. (1963) 215 Cal. App. 2d 111, 116, 30 Cal. Rptr. 57
(decided under prior law).
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§ 50.29 Admissibility of Unsigned Deposition

[1] Under Present Law

The Civil Discovery Act sets forth procedures for a deponent to review a deposition transcript, or an audio or video
recording of the deposition, and to make any changes in the form or substance of an answer before signing the transcript
or identifying the recording by his or her signature, unless the parties agree on the record to waive the reading and
signing of the transcript or the review of the audio or video recording.n1 If the deponent fails or refuses to review,
correct, and sign the deposition transcript or identify the audio or video recording, the deposition is given the same
effect as though signed, unless the court grants a motion to suppress the deposition.n2

[2] Under Prior Law

Prior to the 1957 Discovery Act, unsigned depositions were not admissible at trial or hearing.n3 Prior to the 1976
amendments to the Discovery Act, an unsigned deposition could be used if the parties, by stipulation, waived the
signing or if the witness was ill, could not be found, or refused to sign.n4 After 1976, the reasons for a deponent's
failure or refusal to sign a deposition were made immaterial except for purposes of a motion to suppress, but the parties
were permitted to agree on the record to another procedure.n5 Under the former Civil Discovery Act of 1986 and the
current Civil Discovery Act, there is no provision for alternative procedures, although the deponent and all the parties
attending the deposition may agree on the record to waive the review and signing of the deposition transcript or
recording.n6 These differences should be considered when reviewing cases decided prior to enactment of the former
Civil Discovery Act of 1986.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositionsEvidenceDocumentary EvidenceWritingsTranscripts & TranslationsDeposition
Transcripts

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.520 (stenographic transcript), 2025.530 (audio or video recording). For
discussion of procedures for correcting and signing a deposition transcript, or identifying a deposition audio or video
recording, see Ch. 51.

(n2)Footnote 2. Code Civ. Proc. §§ 2025.520 (stenographic transcript), 2025.530 (audio or video recording); see
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also Chavez v. Zapata Ocean Resources, Inc. (1984) 155 Cal. App. 3d 115 121-122, 201 Cal. Rptr. 887 (failure of
deponent to review, correct, and sign, does not prevent party from using unsigned deposition of unavailable witness,
decided under prior law); cf. People v. Post (2001) 94 Cal. App. 4th 467, 480-484, 114 Cal. Rptr. 2d 356 (rejecting
government's argument that more flexible deposition procedures adopted by Civil Discovery Act of 1986, now
contained in Code Civ. Proc. §§ 2025.520 and 2032.010 et seq., deleted delivery and signature requirement of Code
Civ. Proc. § 124 for purposes of perjury liability, and holding that unless deposition transcript in a workers'
compensation proceeding was executed by deponent, crime of perjury could not be committed; recommending,
however, that legislature revise definition of perjury to eliminate over 129-year-old signature and delivery requirements
under Code Civ. Proc. § 124); Collins v. Superior Court (2001) 89 Cal App. 4th 1244, 1248-1249, 108 Cal. Rptr. 2d
123 (without executed deposition transcript, defendant could not be convicted of completed offense of perjury,
explaining that pertinent question was not whether appellant's deposition could be used in civil matter, in accordance
with former Code. Civ. Proc. § 2025(q) (now see Code Civ. Proc. § 2025.520), but whether document had been
completed and delivered as required by Code Civ. Proc. § 124). For discussion and forms for obtaining an order to
suppress a deposition, see Ch. 51.

(n3)Footnote 3. See former Code Civ. Proc. § 2006; see also Voorheis v. Hawthorne-Michaels Co. (1957) 151
Cal. App. 2d 688, 694, 312 P.2d 51 .

(n4)Footnote 4. See former Code Civ. Proc. § 2019(e), as amended in 1957.

(n5)Footnote 5. See former Code Civ. Proc. § 2019, as amended in 1976; see also Chavez v. Zapata Ocean
Resources, Inc. (1984) 155 Cal. App. 3d 115, 120, 201 Cal. Rptr. 887 .

(n6)Footnote 6. Code Civ. Proc. § 2025.520.
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§ 50.30 Deposition From Prior Action

[1] Prior Related Action

When an action has been brought in any court of the United States or of any state, and another action involving the
same subject matter is subsequently brought between the same parties or their representatives or successors in interest,
all depositions lawfully taken and duly filed in the initial action may be used in the subsequent action as if originally
taken in that subsequent action.n1 Furthermore, substitution of parties does not affect the right to use depositions
previously taken.n2

[2] Prior Unrelated Action

Code of Civil Procedure Section 2025.620, authorizing the use at trial of any part or all of a deposition under specified
circumstances, does not preclude the use of a deposition taken in a prior unrelated action or proceeding. Under Code of
Civil Procedure Section 2025.620(g), a deposition previously taken may be used as permitted by the Evidence Code.n3
To offer prior deposition testimony against a party who also was a party to the prior action, the proponent must show
that: (1) the deponent is unavailable to testify; and (2) the opposing party either (a) offered the testimony in evidence in
his or her own behalf in the prior action, or (b) had the right and opportunity to cross-examine the declarant with an
interest and motive similar to that which he or she has in the present hearing.n4 The same requirements exist when the
prior testimony is offered against a person who was not a party to the prior action.n5 Thus, if a party to the prior action
had the opportunity to cross-examine the declarant with an interest and motive similar to that of the opposing party at
the present hearing, then the testimony is admissible even though the opposing party did not have the opportunity to
cross-examine the declarant. However, because a criminal defendant has a constitutional right to confront and
cross-examine witnesses against him, this latter rule applies only in civil cases.n6 One court, in Wahlgren v. Coleco
Industries, Inc., has indicated that because of the tactical differences between a discovery proceeding such as a
deposition and a trial, the requirement of similar motive to cross-examine would be unlikely to be met by a deposition
taken in a prior unrelated trial, even when the two actions involved the same parties, and the deponents in the prior
action were unavailable as witnesses.n7 Such a broad exclusion, however, would run counter to the purpose of the rule.
The Wahlgren dicta has not been cited, and proponents should point to the Judiciary Committee's Comment to § 1291,
which states that the determination of similar motive should be based on practical considerations, citing as an example
of dissimilar motive when the deposition was taken for discovery purposes and the party did not subject the witness to a
thorough cross-examination because he sought to avoid a premature revelation of the weaknesses in the testimony of the
witness or in the adverse party's case.n8

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.620(g).

(n2)Footnote 2. Code Civ. Proc. § 2025.620(f).

(n3)Footnote 3. Code Civ. Proc. § 2025.620(g). See also Code Civ. Proc. § 2025.620(f) (substitution of parties
does not affect right to use depositions previously taken).

(n4)Footnote 4. See Evid. Code § 1291.

(n5)Footnote 5. See Evid. Code § 1292(a)(3).

(n6)Footnote 6. See Evid. Code § 1292(a)(2); Comment to § 1292.

(n7)Footnote 7. See Wahlgren v. Coleco Industries, Inc. (1984) 151 Cal. App. 3d 543, 546, 198 Cal. Rptr. 715
(decided under prior law).

(n8)Footnote 8. See Comment to Evid. Code § 1291.
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§ 50.31 Procedures for Using Deposition at Trial

[1] Use of Certified Copy of Deposition Transcript

Unless the parties agree otherwise, the testimony of any deposition recorded by stenographic means must be
transcribed.n1 The copy of the transcript of a stenographically recorded deposition used at trial must be the certified
copy or a duplicate original. A photocopy of the deposition transcript may not be used as a substitute, regardless of
whether the photocopy is notarized.n2

[2] Use of Audio or Video Recording of Deposition

A party intending to offer an audio or video recording of a deposition in evidence under Code of Civil Procedure
Section 2025.620 must notify the court and all parties in writing of that intent, and of the parts of the deposition to be
offered, within sufficient time for objections to be made and ruled on by the judge to whom the case is assigned for trial
or hearing, and for any editing of the tape.n3 For a form for noticing an intent to offer an audio or a video recording of a
deposition in evidence, see § 50.72.

Objections to all or part of the deposition must be made in writing within sufficient time to allow for editing of the
recording. The court may permit further designations of testimony and objections as justice may require. With respect to
those portions of an audio or video record of deposition testimony that are not designated by any party or that are ruled
to be objectionable, the court may order that the party offering the recording of the deposition at the trial or hearing
suppress those portions, or that an edited version of the deposition recording be prepared for use at the trial or hearing.
The original audio or video record of the deposition must be preserved unaltered.n4

In order to introduce at trial a video recording of the deposition testimony of a treating or consulting physician or of any
expert witness under Code of Civil Procedure Section 2025.620(d), the deposition notice must have reserved the right to
use the deposition at trial.n5

If the testimony at the deposition is recorded both stenographically and by audio or video technology, the stenographic
transcript is the official record of that testimony for the purpose of the trial and any subsequent hearing or appeal.n6 If
no stenographic record of the deposition testimony has previously been made, the party offering a video or audio
recording of that testimony must accompany that offer with a stenographic transcript from the recording.n7

[3] Marking for Identification
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The deposition should be marked for identification, so that if it is not permitted to be read in evidence it will be part of
the record on appeal.n8

PRACTICE TIP:
Advantages of marking deposition. The proper handling of depositions at trial is a matter of importance.
The purpose of marking a deposition for identification is that it will provide a record in the event a
portion of the deposition is excluded over the proffer of a party. Should the court preclude the reading of
a portion of a deposition which has been marked for identification, a record will have been made for
appeal purposes if the page and lines which have been excluded have been noted for the record.
Otherwise, there is nothing for the appellate court to review unless time is taken to read into the record
the proffered but excluded deposition testimony. In the case of a jury trial where the above recommended
procedure is not followed, counsel must read into the record the proferred but excluded deposition
testimony outside the presence of the jury. This is time consuming and is frequently overlooked or not
permitted. By John F. DeMeo.

[4] Objections to Admission

[a] Errors Waived if Not Made at Time of Deposition

Errors and irregularities of any kind occurring at the oral examination that might be cured if promptly presented are
waived unless a specific objection to them is timely made during the deposition. These errors and irregularities include,
but are not limited to, those relating to the manner of taking the deposition, the oath or affirmation administered, the
conduct of a party, attorney, deponent, or deposition officer, the form of any question or answer, or the discoverability
of information.n9

[b] Reservation of Objections to Time of Trial

Objections to the competency of the deponent, or to the relevancy, materiality, or admissibility at trial of the testimony
or of the materials produced, are not waived by failure to make them before or during the deposition.n10 In fact,
deponent's counsel should rarely raise an objection to a question counsel believes will elicit irrelevant testimony at a
deposition. Relevance objections, or objections on the ground that the question will not produce the admissible
evidence, should be held in abeyance until an attempt is made to use the testimony at trial.n11 The fact that suspension
of the deposition under Code of Civil Procedure Section 2025.470 is available only when an interrogation reveals bad
faith or an underlying purpose to harass, annoy, embarrass, or oppress indicates that witnesses are expected to endure an
occasional irrelevant question without disrupting the deposition process.n12

Privacy objections are not automatically waived, especially when the privacy of third parties is involved.n13

[c] Objections at Trial to Admission of Deposition

Objections, even to the competency and relevancy of a deposition, should be specific and directed to that part of the
deposition that is objectionable. A general objection does not reach the defects, for the deposition may be good in part
and bad in part.n14 The specification of an objection to admission of part of a deposition is a waiver of the grounds not
stated.n15 If a party fails to object to the introduction of a deposition, the point cannot be raised for the first time on
appeal.n16

[5] Preliminary Reading and Rulings Outside Presence of Jury

The general rule that a written document offered in evidence should not be read before a jury until the court has
inspected it and ruled on its admissibility is applicable to depositions.n17 The rule is particularly important in the case
of a deposition, because of the likelihood that the deposition, which may be used purely for discovery purposes, will
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contain substantial inadmissible matter. In the absence of an agreement to the contrary, the better practice is to read the
deposition into the record as evidencen18 so that the adverse party has the opportunity to object to the items in the
deposition that would be excludable.n19

[6] Ruling by the Court

The court should rule on the admissibility of an offered deposition before the close of trial.n20

Admissibility of the deposition is within the court's discretion, and its determination will not be disturbed absent an
abuse of discretion.n21 Even the erroneous exclusion or admission of a deposition does not warrant reversal unless the
error resulted in a miscarriage of justice. For example, in Sprague v. Equifax, Inc., n22 no reversible error was found
when the excluded deposition testimony would not have conclusively established the matter at issue, and the verdict did
not depend on the existence of facts claimed to be established by the deposition.n23 However, in Riggs v. Riggs, n24 an
action for separate maintenance, prejudicial error was found when the trial court failed to rule on defendant's offer of
depositions that would have refuted the plaintiff's claim of grievous mental suffering.n25

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureTrialsDepositionsEvidenceDemonstrative EvidenceVisual FormatsEvidenceDocumentary
EvidenceWritingsTranscripts & TranslationsDeposition TranscriptsEvidenceProcedural ConsiderationsObjections &
Offers of ProofObjections

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.510(a).

(n2)Footnote 2. Wahlgren v. Coleco Industries, Inc. (1984) 151 Cal. App. 3d 543, 546, 198 Cal. Rptr. 715
(decided under prior law); see also Code Civ. Proc. § 2025.540 (certification by deposition officer of deposition
transcript).

(n3)Footnote 3. Code Civ. Proc. § 2025.340(m).

(n4)Footnote 4. Code Civ. Proc. § 2025.340(m).

(n5)Footnote 5. See Code Civ. Proc. § 2025.620(d); see also Code Civ. Proc. § 2025.220(a)(6) (statement of intent
in notice of deposition to reserve right to use video recording of deposition testimony of physician at trial). See
discussion in § 50.26. For a form of deposition notice including a statement of intent to use a deposition recorded using
video technology at trial, see Ch. 51.

(n6)Footnote 6. Code Civ. Proc. § 2025.510(g); see Code Civ. Proc. § 2025.510(h) (responsibility for payment for
deposition services, including transcription); § 50.41[1].

(n7)Footnote 7. Code Civ. Proc. § 2025.340(m).

(n8)Footnote 8. See Wulferdinger v. Pickwick Stages System (1930) 105 Cal. App. 509, 512-513, 288 P. 93
(deposition not considered on appeal because of failure to mark it for identification; decided under prior law).

(n9)Footnote 9. Code Civ. Proc. § 2025.460(b); see International Ins. Co. v. Montrose Chemical Corp. (1991)
231 Cal. App. 3d 1367, 1373, 282 Cal. Rptr. 783 .

(n10)Footnote 10. Code Civ. Proc. § 2025.460(c).
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(n11)Footnote 11. Stewart v. Colonial W. Agency, Inc. (2001) 87 Cal. App. 4th 1006, 1014, 105 Cal. Rptr. 2d 115
.

(n12)Footnote 12. See Stewart v. Colonial W. Agency, Inc. (2001) 87 Cal. App. 4th 1006, 1014-1015, 105 Cal.
Rptr. 2d 115 (relevancy objections at deposition are unnecessary and improper, unless deposing counsel's insistence on
inquiring into irrelevant areas could arguably justify suspension under former Code. Civ. Proc. § 2025(n) (now see
Code Civ. Proc. § 2025.470) based on counsel's intent to harass, annoy, embarrass, or oppress).

(n13)Footnote 13. Boler v. Superior Court (1987) 201 Cal. App. 3d 467, 474-475, 247 Cal. Rptr. 185 .

(n14)Footnote 14. Estate of Doyle (1932) 126 Cal. App. 446, 454, 14 P.2d 909 .

(n15)Footnote 15. Benton v. Cravens, Dargan & Co. (1961) 188 Cal. App. 2d 637, 645, 10 Cal. Rptr. 740 .

(n16)Footnote 16. See Topanga Corp. v. Gentile (1967) 249 Cal. App. 2d 681, 690, 58 Cal. Rptr. 713 (failure to
object to unsigned deposition).

(n17)Footnote 17. Estate of Martin (1915) 170 Cal. 657, 665-666, 151 P. 138 .

(n18)Footnote 18. See Estate of Doyle (1932) 126 Cal. App. 446, 448, 14 P.2d 909 ; see also Murry v. Manley
(1959) 170 Cal. App. 2d 364, 367, 338 P.2d 976 (error to refuse to permit deposition to be read into the record).

(n19)Footnote 19. See Robinson v. North American Life & Cas. Co. (1963) 215 Cal. App. 2d 111, 116, 30 Cal.
Rptr. 57 .

(n20)Footnote 20. Margolis v. Teplin (1958) 163 Cal. App. 2d 526, 531, 329 P.2d 535 ; see also Riggs v. Riggs
(1963) 223 Cal. App. 2d 594, 601, 35 Cal. Rptr. 793 .

(n21)Footnote 21. Sanchez v. Bagues & Sons Mortuaries (1969) 271 Cal. App. 2d 188, 193-194, 76 Cal. Rptr.
372 .

(n22)Footnote 22. Sprague v. Equifax, Inc. (1985) 166 Cal App. 3d 1012, 213 Cal. Rptr. 69 .

(n23)Footnote 23. Sprague v. Equifax, Inc. (1985) 166 Cal App. 3d 1012, 1042-1044, 213 Cal. Rptr. 69 ; see
Dini v. Dini (1961) 188 Cal. App. 2d 506, 512, 10 Cal. Rptr. 570 .

(n24)Footnote 24. Riggs v. Riggs (1963) 223 Cal. App. 2d 594, 35 Cal. Rptr. 793 .

(n25)Footnote 25. Riggs v. Riggs (1963) 223 Cal. App. 2d 594, 601, 35 Cal. Rptr. 793 .

Page 51
2-50 California Deposition and Discovery Practice § 50.31



26 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 50 Depositions in General
PART C. Use of Deposition at Trial

2-50 California Deposition and Discovery Practice §§ 50.32-50.39

Reserved
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§ 50.40 Entitlement to Recovery of Costs

Any person allowed costs as a ''prevailing party'' under the provisions of Code of Civil Procedure Section 1032 is
entitled, in addition to other costs, to the reasonably necessary costs of taking, videotaping, and transcribing necessary
depositions, including costs for an original and one copy of depositions taken by the claimant and one copy of
depositions taken by the party against whom costs are allowed, and travel expenses to attend depositions.n1 A
''prevailing party'' includes a party with a net monetary recovery, a defendant in whose favor dismissal was entered, a
defendant when neither plaintiff or defendant obtains relief, and a defendant as against those plaintiffs who do not
recover any relief against that defendant. When any party recovers other than monetary relief, and in situations other
than as specified, the ''prevailing party'' is determined by the court, which in its discretion may allow or apportion
costs.n2 Costs can be withheld or augmented under Code of Civil Procedure Section 998 when a party makes a written
settlement offer and the adverse party rejects it and fails to obtain a more favorable judgment at trial.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureRemediesCosts & Attorney FeesCostsGeneral OverviewCivil ProcedureRemediesCosts & Attorney
FeesCostsDepositions & Transcripts

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1033.5(a)(3).

(n2)Footnote 2. See Code Civ. Proc. § 1032(a)(4); see also § 50.45 for discussion of procedures for claiming or
contesting prejudgment costs.

(n3)Footnote 3. Code Civ. Proc. § 998(c).
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§ 50.41 Nature of Costs Allowed

[1] Costs of Transcription

Unless the parties agree otherwise, the testimony of any deposition recorded by stenographic means must be
transcribed. The party noticing the deposition is responsible for the cost of transcription, unless the court, on motion and
for good cause shown, orders that the cost be borne or shared by another party.n1 The requesting attorney or a party
representing himself or herself has the obligation to timely pay the deposition officer or entity providing those services
for that transcription, and to timely pay for any other deposition products or servicesn2 requested, unless responsibility
for the payment is otherwise provided by law or the deposition officer or entity is notified in writing that the party or
another identified person will be responsible for payment.n2.1 However, these statutory provisions do not prohibit or
supersede an agreement between an attorney and a party allocating responsibility for the payment of deposition costs to
the party.n2.2

Any other party, or the deponent, at the expense of the party or deponent, may obtain a copy of the transcript.n2.3
Further, the trial court in a pending action has the authority to require a deposition reporter to provide a copy of a
transcript to a nonnoticing party for a reasonable fee.n2.4 In the event of a dispute, the trial court may determine the
amount of the reasonable fee.n2.5

[2] Deposition Officer Fees

Except in the case of a deposition for discovery only of business records for copying, in which case the officer is a
professional photocopier,n3 the deposition must be conducted under the supervision of an officer who is authorized to
administer an oath.n4 Typically, the deposition is recorded by a stenographic or shorthand reporter who is also a notary
public or who is certified pursuant to Business and Professions Code Sections 8020-8027. Both notary publics and
certified shorthand reporters are authorized to administer oaths.n5 Fees charged by a notary public for all services
rendered in connection with the taking of a deposition may not exceed $20 and, in addition, five dollars for
administering the oath to a witness, and five dollars for the certificate of the deposition.n6 A certified shorthand reporter
is entitled to receive fees for services rendered during a deposition, including fees for deposition services, as specified in
Government Code Section 8211.n7

[3] Costs of Videotaping

Costs are allowed for taking, videotaping, and transcribing ''necessary depositions.''n8 Formerly, the cost of taking,
transcribing, and videotaping a deposition was allowed unless it appeared to the court that ''the taking of the deposition
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was unnecessary, or, if the deposition was videotaped, that the videotaping was unnecessary.''n9 The question may arise
whether a party seeking recovery of costs for videotaping a deposition must now make a separate showing of necessity
for the videotaping in addition to showing that the deposition was necessary. It appears that the general requirement that
allowable costs must be reasonably necessary to the conduct of the litigation, rather than merely convenient or
beneficial to its preparation,n10 would require a separate showing of necessity for videotaping the deposition.n11

[4] Costs of Service of Process

Fees for serving a deposition subpoena for attendance by a nonparty witnessn12 or a deposition subpoena for the
production of business recordsn13 appear to be recoverable both under Code of Civil Procedure Section 1033.5(a)(3),
allowing costs of taking a deposition, and under Code of Civil Procedure Section 1033.5(a)(4), allowing costs for
service of process. If service is by a public officer, the recoverable cost is the fee authorized by law at the time of
service.n14 If service is by a registered process service, the recoverable cost is the amount actually incurred in effecting
service, including the costs of a stake-out or other means used to locate the person to be served, unless such costs are
successfully challenged by a party to the action.n15

[5] Witness and Mileage Fees

A witness is entitled to witness and mileage fees for each day's actual attendance when legally required to attend a civil
action or proceeding.n16 Ordinary witness fees and fees of expert witnesses ordered by the court are reasonable
costs.n17

[6] Photocopies of Exhibits

Models, blowups, and photocopies of exhibits may be allowed as costs if they are reasonably helpful to the trier of
fact.n18 Presumably, this includes the costs of photocopying exhibits attached to depositions.

A trial court has discretion to award costs for items claimed as models, blowups, or photocopies of exhibits, even when
these are not used at trial due to a last-minute dismissal.n19

[7] Additional Costs

Items not specified under Code of Civil Procedure Section 1033.5 but assessed on application may be allowed or denied
in the court's discretion.n20

[8] Costs Incurred by Deponent's Attorney

Although Code of Civil Procedure Section 1033.5(a)(3) authorizes recovery of costs of ''taking'' depositions, costs have
been allowed to a prevailing party who was the deposed rather than the deposing party. Thus, the traveling expenses of
an attorney incurred in traveling to and from the place of a deposition taken out of state by his opponent were allowed
as costs by the trial court, on a finding that the attorney's presence was reasonably necessary.n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureRemediesCosts & Attorney FeesCostsGeneral
OverviewCivil ProcedureRemediesCosts & Attorney FeesCostsReproduction CostsCivil ProcedureRemediesCosts &
Attorney FeesCostsWitnesses

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.510(b).
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(n2)Footnote 2. See Code Civ. Proc. § 2025.510(i) (''deposition product or service'' defined).

(n3)Footnote 2.1. Code Civ. Proc. § 2025.510(h)(1), (2).

(n4)Footnote 2.2. Code Civ. Proc. § 2025.510(h)(3).

(n5)Footnote 2.3. Code Civ. Proc. § 2025.510(c) (limitation of Code Civ. Proc. § 2025.320(b) does not apply in
this context). Code Civ. Proc. § 2025.320(b) is discussed in § 51.50[2].

(n6)Footnote 2.4. Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162 Cal. App. 4th 1014, 1035, 76 Cal. Rptr.
3d 559 (court's failure to determine whether amounts that plaintiffs were required to pay for copies of the deposition
transcripts were reasonable was reversible error).

(n7)Footnote 2.5. Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162 Cal. App. 4th 1014, 1038, 76 Cal. Rptr.
3d 559 (assuming no controlling contractual relationship between reporter and nonnoticing party relating to cost of
deposition copy). See Ch. 51, Oral Depositions, § 51.83 for further discussion of these issues.

(n8)Footnote 3. See Code Civ. Proc. § 2020.420.

(n9)Footnote 4. Code Civ. Proc. § 2025.320. For discussion of qualifications of deposition officer, see Ch. 51.

(n10)Footnote 5. See Code Civ. Proc. § 2093(a),(b) (certified shorthand reporter authorized to perform duties of
deposition officer pursuant to Code Civ. Proc. § 2025.010 et seq.).

(n11)Footnote 6. Gov. Code § 8211(c).

(n12)Footnote 7. Code Civ. Proc. § 2093(b)(1); see Code Civ. Proc. § 2093(b)(2) (extending application of Code
Civ. Proc. § 2093(b)(1) to depositions taken by telephone or other remote electronic means, as specified in Code Civ.
Proc. §§ 2017.010 et seq. and 2025.010 et seq.); see also § 50.14 (taking and attending deposition by telephone or other
electronic means in accordance with Code Civ. Proc. § 2025.010 et seq.).

(n13)Footnote 8. See Code Civ. Proc. § 1033.5(a)(3).

(n14)Footnote 9. See former Code Civ. Proc. § 1032.7.

(n15)Footnote 10. See Code Civ. Proc. § 1033.5(c)(2).

(n16)Footnote 11. For discussion of the requirement of necessity in recovering costs, see § 50.42.

(n17)Footnote 12. See Code Civ. Proc. § 2020.010(b).

(N18)Footnote 13. Code Civ. Proc. §§ 2020.010, 2020.020, 2020.410-2020.440.

(n19)Footnote 14. Code Civ. Proc. § 1033.5(a)(4)(A).

(n20)Footnote 15. Code Civ. Proc. § 1033.5(a)(4)(B).

(n21)Footnote 16. See Gov. Code § 68093 (setting current witness fees at $35 per day, and mileage actually
traveled both ways at 20 cents per mile); see also Gov. Code §§ 68097 (right of witness to demand one day's fees in
advance), 68097.1, 68097.2 (special provisions applicable to witnesses who are peace officers, fire fighters, sheriffs,
district attorney inspectors, probation officers, building inspectors, state or county employees, or employees of the trial
courts); see also Gov. Code § 68096.1 (special provisions applicable to witnesses who are employees of local agency,
including city, county, city and county, special district, redevelopment agency, or any other political subdivision of
state).
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(n22)Footnote 17. See Code Civ. Proc. § 1035.5(a)(7), (8).

(n23)Footnote 18. Code Civ. Proc. § 1033.5(a)(12).

(n24)Footnote 19. See, e.g., Applegate v. St. Francis Lutheran Church (1994) 23 Cal. App. 4th 361, 363-364, 28
Cal. Rptr. 2d 436 (voluntary dismissal); Regan Roofing Co. v. Superior Court (1994) 21 Cal. App. 4th 1685, 1710, 27
Cal. Rptr. 2d 62 (settlement); but see Nelson v. Anderson (1999) 72 Cal. App. 4th 111, 133, 84 Cal. Rptr. 2d 753 ,
mod. opn., 73 Cal. App. 4th 41c (disallowing expenses relating to use of videotapes and laser discs which were used
only sporadically during trial and which malfunctioned many times, forcing counsel to revert to traditional ''low-tech''
methods for presenting evidence).

(n25)Footnote 20. See Code Civ. Proc. § 1033.5(c)(4).

(n26)Footnote 21. Hoge v. Lava Cap Gold Mining Corp. (1942) 55 Cal. App. 2d 176, 187-188, 130 P.2d 470
(decided under prior law); see also Marocco v. Ford Motor Co. (1970) 7 Cal. App. 3d 84, 98, 86 Cal. Rptr. 526 (travel
costs and parking fees of deponent's attorney incurred in traveling to five depositions from city where action was
pending to city where depositions were taken as recoverable; decided under prior law).
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§ 50.42 Requirement of Necessity

[1] Generally

Any allowable cost must be reasonably necessary to the conduct of the litigation, rather than merely convenient or
beneficial to its preparation.n1 More specifically, costs are allowable only for the taking, videotaping, and transcribing
of ''necessary depositions.''n2

[2] Challenging Costs Based on Lack of Necessity

Items listed on a verified cost bill that appear as proper charges are prima facie evidence that they were necessarily
incurred. However, they are put in issue if proper objections are made, and the burden of proof then falls to the party
claiming costs to show by competent evidence that the items charged as costs were for matters and things necessarily
relevant and material to issues involved in the action.n3 The mere filing of a motion to tax costs may be a ''proper
objection'' to an item, if the necessity of the item appears doubtful, or the item does not appear proper on its face.n4
However, if the items appear to be proper charges, the verified memorandum is prima facie evidence that the cost,
expenses, and services listed were necessarily incurred by the defendant, and the burden of showing that an item is not
properly chargeable or is unreasonable is on the objecting party.n5

The question of whether the taking of a deposition was necessary or in good faith is primarily a question of fact for the
trial court.n6

[3] Effect of Use or Nonuse of Depositions at Trial on Issue of Necessity

The fact that the deposition was not used at trial does not in itself show lack of necessity, and it is within the court's
discretion to allow costs for a deposition that is not used or offered at trial.n7 It is frequently proper and necessary for a
party to take depositions although the litigation may subsequently take a course that makes it unnecessary to use them,
as, for example, when the opposing party fails to make out a case or a nonsuit is granted.n8 Conversely, the mere fact
that the deposition was admitted at trial as relevant does not mean that it was a necessary and recoverable cost.n9

For example, in one case, the trial court disallowed all expenses relating to one expert's deposition on the grounds that
he was another plaintiff's expert, not the objecting party-plaintiff's expert, and that defendant failed to show the
relevance of the deposition at trial.n10 In its opposition to the objecting-party plaintiff's motion to tax costs, defendants
submitted a copy of plaintiff's joinder in the other plaintiff's designation of the expert. Although the trial court allowed
the deposition costs related to other experts designated by plaintiff's joinder, it did so on the ground that plaintiff's other
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experts relied on their deposition testimony. The court of appeal reversed. It explained that the court should have
determined the need for the deposition ''from the pretrial vantage point of a litigant who does not yet know whether or
not to oppose the expert's opinions.''n11 The expense of taking, videotaping, and transcribing of necessary depositions is
expressly allowed by statute,n12 and defendant showed that the witness had been designated by plaintiff through her
joinder. Plaintiff therefore bore the burden to prove the cost unnecessary (at the time of incurring it) or unreasonable.
The trial court erred in requiring additional proof from defendant, and in making its determination based on the expert's
usefulness at trial.n13

[4] Necessity of Expenses Incurred by Opposing Attorney

Travel expenses and other fees incurred by an attorney in connection with the taking of a deposition by an opposing
attorney may also be recoverable in the court's discretion.n14 The necessity of the attorney's presence at the deposition
will usually be apparent, particularly if the deponent is the attorney's client.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureRemediesCosts & Attorney FeesCostsGeneral OverviewCivil ProcedureRemediesCosts & Attorney
FeesCostsDepositions & Transcripts

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1033.5(c)(2).

(n2)Footnote 2. Code Civ. Proc. § 1033.5(a)(3).

(n3)Footnote 3. See Ladas v. California State Auto. Ass'n (1993) 19 Cal. App. 4th 761, 774, 23 Cal. Rptr. 2d 810 .

(n4)Footnote 4. Nelson v. Anderson (1999) 72 Cal. App. 4th 111, 131, 84 Cal. Rptr. 2d 753 , mod. opn. 73 Cal.
App. 4th 41c .

(n5)Footnote 5. Nelson v. Anderson (1999) 72 Cal. App. 4th 111, 131, 84 Cal. Rptr. 2d 753 , mod. opn. 73 Cal.
App. 4th 41c .

(n6)Footnote 6. See Ladas v. California State Auto. Ass'n (1993) 19 Cal. App. 4th 761, 774, 23 Cal. Rptr. 2d 810 ;
see also Hughes v. Hughes (1920) 49 Cal. App. 217, 218, 193 P. 148 (costs of deposition allowed despite fact that
deposition was left unsigned after demurrer was sustained).

(n7)Footnote 7. See Welch v. Alcott (1918) 178 Cal. 530, 532, 174 P. 34 ; Lindy v. McChesney (1903) 141 Cal.
351, 353, 74 P. 1034 .

(n8)Footnote 8. See Lindy v. McChesney (1903) 141 Cal. 351, 353, 74 P. 1034 ; see also Moss v. Underwriters'
Report, Inc. (1938) 12 Cal. 2d 266, 275-276, 83 P.2d 503 (fact that plaintiff did not offer depositions as evidence in trial
does not necessarily indicate that he could have safely proceeded without them); Howard v. Howard & Smith, Inc.
(1943) 58 Cal. App. 2d 172, 173-174, 136 P.2d 42 (in action by stockholder seeking order requiring corporate defendant
to disclose information, which case was dismissed as moot after plaintiff obtained information sought through
deposition, deposition was held to be necessary and costs recoverable from defendant).

(n9)Footnote 9. See Fellowship of Humanity v. Co. Alameda (1957) 153 Cal. App. 2d 673, 702, 315 P.2d 394
(decided under former Code Civ. Proc. § 1032(a)).

(n10)Footnote 10. Nelson v. Anderson (1999) 72 Cal. App. 4th 111, 132, 84 Cal. Rptr. 2d 753 , mod. opn., 73
Cal. App. 4th 41c .
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(n11)Footnote 11. Nelson v. Anderson (1999) 72 Cal. App. 4th 111, 132, 84 Cal. Rptr. 2d 753 , mod. opn., 73
Cal. App. 4th 41c (quoting Brake v. Beech Aircraft Corp. (1986) 184 Cal. App. 3d 930, 940, 229 Cal. Rptr. 336 ).

(n12)Footnote 12. See Code Civ. Proc. § 1033.5(a)(3); [1], above.

(n13)Footnote 13. Nelson v. Anderson (1999) 72 Cal. App. 4th 111, 132, 84 Cal. Rptr. 2d 753 , mod. opn., 73
Cal. App. 4th 41c .

(n14)Footnote 14. See discussion in § 50.41[8].

(n15)Footnote 15. See Marocco v. Ford Motor Co. (1970) 7 Cal. App. 3d 84, 98, 86 Cal. Rptr. 526 .
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§ 50.43 Other Factors Affecting Allowance of Costs

[1] Lack of Notice of Deposition

No costs of deposition will be allowed against a party who was not notified of the taking of the deposition.n1

[2] Deposition Taken by Stipulation

The fact that the deposition was taken by stipulation will not affect the deposing party's right to recovery of costs on a
showing of necessity.n2 Presumably neither will it affect the right of a prevailing deponent to claim expenses incurred
by the deponent's attorney's in attending a deposition by stipulation.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsStipulationsCivil ProcedureRemediesCosts & Attorney FeesCostsDepositions &
Transcripts

FOOTNOTES:
(n1)Footnote 1. Eades v. Los Angeles Ry. Corporation (1919) 43 Cal. App. 259, 261, 184 P. 884 .

(n2)Footnote 2. See Ream v. Barr (1930) 108 Cal. App. 172, 175-176, 291 P. 451 .
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§ 50.44 Disallowance of Costs for Deposing Expert Witness

Fees of experts not ordered by the court are not allowed as costs except when expressly authorized by law.n1Code of
Civil Procedure Section 998(c) permits the recovery of expert witness fees by the defendant following a Section 998
offer that is refused, when a less favorable judgment is attained by the plaintiff. However, expert fees may be
challenged and the court may in its discretion disallow expert fees when the defense offer was unrealistic under the then
existing circumstances.n2 Thus, fees required to be paid to an expert witness for the time consumed in attending a
depositionn3 are not recoverable. In disallowing costs of expert witness fees, Code of Civil Procedure Section
1033.5(b)(1) codifies case law holding that notwithstanding that prior Code of Civil Procedure Section 1032.7 entitled
the prevailing party to the reasonable cost of depositions, it was not intended to include fees charged by expert
witnesses for deposition.n4

The appointment of an expert by the court is governed by Evidence Code Sections 730-733. If expert witnesses other
than those appointed by the court are called by a party, their fees are paid by the party calling them and only ordinary
witness fees are taxed as costs in the action.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureRemediesCosts & Attorney
FeesCostsDepositions & TranscriptsCivil ProcedureRemediesCosts & Attorney
FeesCostsWitnessesEvidenceTestimonyExpertsCourt-Appointed ExpertsAppointments

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1033.5(b)(1); see Code Civ. Proc. § 1033.5(a)(8) (allowance of fees for expert
witnesses ordered by court); Code Civ. Proc. § 998 (d) (expert witness fees recoverable by plaintiff following § 998
demand and more favorable judgment); see also Carwash of America-PO LLC v. Windswept Ventures No. I (2002) 97
Cal. App. 4th 540, 544-545, 118 Cal Rptr. 2d 536 (when judgment is entered for either plaintiff or defendant on claim
for breach of contract, and contract permits prevailing party to recover expert witness fees, those fees may not be
awarded as an item of costs, but must be pleaded and proven separately).

(n2)Footnote 2. See Wear v. Calderon (1981) 121 Cal. App. 3d. 818, 821-822, 175 Cal. Rptr. 566 ; Pineda v.
Los Angeles Turf Club, Inc. (1980) 112 Cal. App. 3d 53, 62-64, 169 Cal. Rptr. 66 ; Elrod v. Oregon Cummins Diesel,
Inc. (1987) 195 Cal. App. 3d 692, 698-702, 241 Cal. Rptr. 108 .
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(n3)Footnote 3. See Code Civ. Proc. § 2034.430 (deposing party generally pays customary fees of expert witness
retained by other party for purpose of forming opinion in anticipation of litigation or in preparation for trial of the
action); see, e.g., Baker-Hoey v. Lockheed Martin Corp. (2003) 111 Cal. App. 4th 592, 597-601, 3 Cal. Rptr. 3d 593
(treating physicians' fees that defendant corporation had to pay under former Code. Civ. Proc. § 2034(i)(2) (now see
Code Civ. Proc. § 2034.430) when deposing physicians in connection with plaintiff residents' claims against corporation
for groundwater contamination were not recoverable as costs, although corporation was prevailing party at trial;
recovery was unavailable under Code Civ. Proc. § 1033.5(a)(7), (8), because physicians were not court-ordered experts,
and fees paid to physicians were not ordinary witness fees). For discussion of payment of expert witness fees on
deposition, see Ch. 64, Exchange of Expert Trial Witness Information.

(n4)Footnote 4. See McGarity v. Department of Transportation (1992) 8 Cal. App. 4th 677, 686 .

(n5)Footnote 5. Evid. Code § 733.
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§ 50.45 Procedures for Claiming and Contesting Costs

Prejudgment costs must be claimed and contested in accordance with California Rules of Court, Rule 3.1700.n1
However, the parties may stipulate to alternative procedures for awarding costs.n2

California Rules of Court, Rule 3.1700, requires the memorandum of costs to be verified by a statement of the party,
attorney, or agent that to the best of his or her knowledge the items of cost are correct and were necessarily incurred in
the case.n3 Service and filing requirements for any notice of motion to strike or to tax costs are governed by Rule
3.1700(b)(1). Unless objection is made to the entire cost memorandum, a motion to strike or tax costs must refer to each
item objected to by the same number and appear in the same order as the corresponding cost item claimed on the
memorandum of costs and must state why the item is objectionable.n4 Time extensions for serving and filing the cost
memorandum or a motion to strike or tax costs are governed by Rule 3.1700(b)(3). For a form of motion to strike or tax
deposition costs, see § 50.71.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsStipulationsCivil ProcedureRemediesCosts & Attorney FeesCostsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. 1034(a).

(n2)Footnote 2. Code Civ. Proc. § 1032(c).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1700(a)(1); see also Cal. Rules of Ct., Rule 3.1700(a)(2) (procedure for
claiming costs on default).

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.1700(b)(2).
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Reserved
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§ 50.60 Matters to Consider Before Taking Deposition

[1] Use of Other Discovery Devices

Depositions on oral examination tend to be the most expensive form of discovery, involving payment to the officer
under whose supervision the deposition must be conducted (usually the reporter who is also a notary public authorized
to administer oaths), payment for transcription services, witness and mileage fees, along with additional travel expenses
if the witness is traveling from a distance to attend the deposition, and expenses for service of process if the deponent is
a nonparty who must be served with a deposition subpoena. If the deposition is videotaped, additional expenses will be
incurred to obtain the video equipment and the services of a qualified operator.n1 Further, only one deposition of an
individual deponent--or two of a deponent designated by an organization to testify on its behalf or for the limited
purpose of discovering the identity, location, and value of property in which the deponent has an interest under Code of
Civil Procedure Section 485.230--may be taken without leave of court or stipulation.n2 Depositions may have the
additional disadvantages of educating opposing counsel of facts or issues of which they were unaware, and of
perpetuating adverse testimony. For these reasons, it is particularly important to consider whether a discovery device
other than an oral deposition would be, under the circumstances, as effective, or whether another device should be used
before taking a deposition. For example, the submission of interrogatories to a party pursuant to Code of Civil
Procedure Section 2030.010 et seq.n3 or requests for admission pursuant to Code of Civil Procedure Section 2033.010
et seq.n4 might suffice to obtain the necessary information, or might be useful as a preliminary device to obtain
foundational facts such as the names of witnesses and the custody and control of documents and things. Interrogatories
would also be a more effective device, or preliminary device, if the information sought required deliberation or research
on the part of a party. Depositions are, however, the most effective means of exploring and limiting opposing parties'
case theory, of testing witnesses' credibility or memory, and of obtaining spontaneous admissions.

If a deposition must be taken, there are measures that may alleviate expense. For example, if a deposition is
nonproductive for either side and a transcription would serve no purpose, the parties may stipulate either that the
deposition not be transcribed at all or that it be transcribed only on the written request of a party. Sometimes a
settlement may be effected without going further in the case, since both sides know what was developed in the
deposition, and thus a transcription would be a needless expense. In other cases, only certain portions of the deposition
are of any value, so it may be reasonable to stipulate to transcribe only the desired part, and thus reduce the expense of
the deposition.

For a discussion of integrating the various discovery methods into a discovery plan, and the function and advantage of
each method, see Chapter 2.
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[2] Who Should Be Deposed

[a] Deposition of Adverse Party or Hostile Witness

The most likely person to be deposed by a party is an adverse party or an adverse party's witness. The deposition serves
to commit the adverse party to a single version of the case and allows the deposing party to evaluate the strengths and
weaknesses of the adverse party's case and the effectiveness of the deponent as a witness before the trier of fact. For
these reasons, the deposition of an adverse party can serve as a powerful tool for settlement.

The disadvantages of taking the adverse party's deposition are that the deposition serves to preserve evidence adverse to
the deposing party, which can be used at trial if the deponent is unavailable.n5 The deposition also may alert the adverse
party to the deposing party's strategies, and it allows the adverse party to obtain new information at the deposing party's
expense.

[b] Deposition of Client or Friendly Witness

Rarely will counsel take the deposition of his or her own client, since to do so would allow the adverse party to
cross-examine the client and to gain valuable information at the deposing party's expense. An exception might be if it
were known that the client would be unavailable to testify at trial because of infirmity, or because of having to leave the
jurisdiction, and a deposition would be the only means of preserving the client's testimony for trial.n6

For similar reasons, a friendly witness will ordinarily not be deposed. In addition to providing the adverse party with
access to the witness as a source of information, deposing a friendly witness might create antagonism on his or her part
toward the deposing party. Again, an exception might exist if the witness would not be available to testify at trial,n7 or
if the witness refused to cooperate in providing information through informal means.

[3] Timing of Deposition Based on Statutory Waiting Periods

The parties must schedule the deposition in accordance with statutory time requirements, or must seek court
authorization or a stipulation to shorten or extend the normal waiting periods.n8

The deposing party must also consider the possibility that an opposing party or deponent may seek a protective order
pursuant to Code of Civil Procedure Section 2025.420 or an extension of time for taking the deposition pursuant to
Code of Civil Procedure Section 2025.270(d), and how such a delay would affect a contemplated schedule for discovery
and the attendance of subpoenaed witnesses.

[4] Timing of Deposition Based on Strategy Considerations

Consideration should be given to the timing of the deposition for strategic reasons, apart from compliance with the
statutory requirements. An early deposition of an opposing party has the advantage of committing him or her to a
version of the case when memory is freshest, and before he or she has the time to adapt the presentation of testimony to
strategies that emerge as litigation develops. Early depositions are sometimes required because the deponent is in poor
health or plans to leave the jurisdiction, or because a pretrial motion such as a motion to dismiss for lack of jurisdiction
or to quash service of summons requires accelerated discovery of facts necessary to support or oppose the motion.

However, because a deponent may only be deposed once in the course of an action absent a court order or stipulation
authorizing subsequent depositions,n9 it is important that a premature deposition be avoided. Ordinarily, the deposing
party should ensure that the deposition takes place after there is sufficient information about the range of information
that could be elicited from the deponent, and foundational facts have been developed that will provide the framework of
the deposition. Similarly, witnesses should be deposed in an order that will maximize the deposing party's ability to
build on knowledge gained in earlier depositions.
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[5] Stipulations

Obtaining written stipulations regarding the taking of a deposition will save the time and expense of noticing
depositions. Stipulations should also be used if the deposing party wishes to deviate from statutory provisions regarding
the person before whom the deposition may be taken or the time or place of the deposition, and the other parties to the
action and, if applicable, the nonparty deponents have no objection to such deviations.n10 Counsel for the other parties
and, if applicable, for a nonparty deponent should be consulted well in advance to ascertain whether they are willing to
stipulate to various aspects of the deposition. For sample forms of stipulations that may be used to modify statutory
discovery procedures, see Chapter 41.

[6] Arranging Attendance of Participants

Arrangements should be made in advance to ensure that the reporter, the deposition officer (if reporter is not serving as
deposition officer), and, if applicable, the operator for videotaping the deposition are available to attend on the planned
date of the deposition. In addition, even if stipulations to take the deposition cannot be obtained, it is a matter of
professional courtesy, as well as a way of avoiding motions for protective orders or to stay the deposition because of
time considerations, for the deposing party to consult with counsel for the other parties before scheduling the deposition
to determine if a mutually agreeable date can be scheduled. A similar courtesy should be extended to a nonparty
deponent, even if a deposition subpoena will be issued to compel his or her attendance.n11

In addition, counsel should keep in mind that a person may take, and any person other than the deponent may attend, a
deposition by telephone or other remote electronic means. Moreover, the court may expressly provide that a nonparty
deponent may appear at his or her deposition by telephone if it finds there is good cause and no prejudice to any party.
A party deponent, however, must appear at his or her deposition in person and be in the presence of the deposition
officer.n12

[7] Preliminary Court Orders

In certain cases, preliminary court orders must be obtained before a notice of deposition may properly be served.
Examples of such preliminary orders are an order authorizing the taking of the deposition of a prisoner,n13 an order
permitting the plaintiff to take a deposition before 20 days have expired from service on or the appearance of a
defendant, or an order permitting any party to shorten the time for scheduling the deposition,n14 an order permitting a
subsequent deposition of a deponent to be taken,n15 and an order permitting the deposition of a party deponent at a
place that is more than 150 miles from the deponent's residence.n16 The scheduling of the deposition must take into
consideration such preliminary orders.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsAdmissionsEffectCivil ProcedureDiscoveryMethodsInterrogatoriesUseCivil
ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsStipulations

FOOTNOTES:
(n1)Footnote 1. For discussion of costs incurred in taking depositions, and the recovery of those costs by the prevailing
party, see Part D (§§ 50.40-50.45).

(n2)Footnote 2. See Code Civ. Proc. § 2025.610. For discussion of restrictions on the number of depositions that
may be taken of a deponent, see Chapter 51.

(n3)Footnote 3. For discussion and forms of interrogatories, see Chapter 60.
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(n4)Footnote 4. For discussion and forms of requests for admission, see Chapter 63.

(n5)Footnote 5. See Code Civ. Proc. § 2025.620. For discussion of use at trial of unavailable witness's deposition,
see § 50.24.

(n6)Footnote 6. For discussion of use at trial of unavailable witness's deposition, see § 50.24; for discussion of
perpetuation of testimony before trial, see Chapter 65.

(n7)Footnote 7. For discussion of use at trial of unavailable witness's deposition, see § 50.24.

(n8)Footnote 8. See Code Civ. Proc. §§ 2024.010 et seq. (time within which discovery proceedings must be
completed), 2025.210 (earliest time parties may serve notice of deposition), 2025.270 (earliest time to schedule
depositions after notice). For discussion of extending time within which discovery must be completed, see Chapter 3;
for discussion of shortening time within which a deposition may be taken, see Chapter 51.

(n9)Footnote 9. See Code Civ. Proc. § 2025.610 (one subsequent deposition is allowed for person designated by an
organization to testify on its behalf or for limited purpose of discovering identity, location, and value of property in
which deponent has interest under Code of Civil Procedure Section 485.230). For discussion and forms relating to
subsequent depositions, see Chapter 51.

(n10)Footnote 10. See Code Civ. Proc. § 2016.030 (permitting modification of specified deposition procedures by
written stipulation).

(n11)Footnote 11. For discussion and forms of deposition subpoenas, see Chapter 53.

(n12)Footnote 12. See Code Civ. Proc. § 2025.310.

(n13)Footnote 13. See Penal Code § 2623 (prisoner confined in state prison); Code Civ. Proc. §§ 1995-1997
(prisoner confined in jail). For discussion of procedures for deposing a prisoner, see § 50.13[5].

(n14)Footnote 14. See Code Civ. Proc. § 2025.210(b), 2025.270(d). For discussion of the taking of early
depositions, see Chapter 51.

(n15)Footnote 15. See Code Civ. Proc. § 2025.610. For discussion of subsequent depositions, see Chapter 51.

(n16)Footnote 16. See Code Civ. Proc. § 2025.260. For discussion of distance limitations in the taking of
depositions, see Chapter 51.
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§ 50.61 Preparation for Deposition by Deposing Party

[1] Defining Objectives

Prior to the deposition, the deposing party should define the objectives to be achieved in the deposition. The deposition
may be taken for discovery purposes only, for the purpose of obtaining evidence for use at trial, or both.n1

When an objective is to obtain evidence for use at trial, it should be borne in mind that the deposition may be reviewed
by the judge in advance of its presentation at trial to remove those portions that do not contain admissible evidence or
cannot be used for impeachment.n2 The portions of the deposition intended to be used at the trial should be in a form
that would make them admissible in evidence, and that part of the examination should be conducted accordingly.

When the objective is to discover relevant information that appears reasonably calculated to lead to the discovery of
admissible evidence, or to establish foundational facts that will form the basis for invoking other discovery devices such
as demands for inspection, the questioning technique may be more flexible and wide-ranging.

Other advantages that may result from taking a deposition include the following: observing the demeanor and
effectiveness of the witness and evaluating his or her anticipated effect on a jury or trial judge; ascertaining the relative
strengths and weaknesses of the other party's position as a basis for pursuing settlement; safeguarding against surprise at
trial; obtaining evidence for subsequent use in support of a motion for summary judgment;n3 preparing for
cross-examination at trial; and obtaining information that would form the basis for a hypothetical question to an
expert.n4

[2] Review of Law

Statutes, regulations, rules of evidence, and case law relating to the action or proceeding should be reviewed so that
legal parameters within which the action should be prosecuted or defended are known, and the objectives of the
deposition defined accordingly.

[3] Review of Pleadings

The pleadings must be reviewed carefully to define the issues raised by each party, to determine what amendments
might be necessary, and to direct the examination on the deposition accordingly. Generalized allegations and denials
should be reduced to specific components or possibly eliminated in the course of the deposition. Answers of a party
deponent elicited at the deposition that are sufficiently different from allegations or denials set forth in the party's
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pleadings may form a basis for impeachment at the trial.n5

[4] Review of Investigation File

The deposing party should be familiar with notes or summaries of facts, interviews with witnesses, exhibits, and other
factual data contained in the investigation file. A basis for impeachment may be laid by eliciting statements from a
deponent that are sufficiently at variance with written or recorded statements in the file. Review of the file should be
undertaken well in advance of the date on which the deposition is scheduled, because it may indicate the need for
further development of foundational facts by investigations or use of other discovery methods prior to the deposition.

[5] Organization of File

Documents relevant to the case should be organized for easy retrieval during the course of the deposition. An index of
all relevant documents, and of statements and admissions, should be prepared according to chronology or by other
helpful criteria, such as by name of witness or relevance to particular allegations. Sufficient copies should be made of
items expected to be used as exhibits (for the court reporter, witness, yourself, and, whenever practical, all other counsel
as a courtesy), and the copies should be available in their anticipated sequence. A special deposition notebook may be
prepared in which such things as a copy of the Evidence Code, materials regarding common objections, a calendar to
record any dates mentioned by the deponent, as well as outlines of anticipated areas of inquiry and responses, are kept.

[6] Use of Checklist

Checklists are designed to serve as a basis for questioning a deponent by setting out all the important items the attorney
plans to cover at the deposition. At the deposition, a planned line of questioning may be forgotten in the course of
interacting with the witness, or in following up an unanticipated answer that appears fruitful to pursue. The checklist
will serve to redirect the attention of the attorney to those matters he or she intended to develop.

The checklist may be in the form of topical words, written out as full questions, or a combination of both forms.
Questions that require precision in the way they are phrased, such as those designed to elicit an answer that may be used
at trial through presentation of the applicable portion of the deposition,n6 or those presented as hypotheticals to an
expert witness, should be written out. Counsel may wish to consult with his or her corresponding expert for assistance
in phrasing questions to be presented to an expert witness.

Finally, an attorney should not allow an opposing attorney to obstruct the deposition. Try to prevent attorneys from
coaching witnesses with ''speaking'' objections. Protracted arguments with other attorneys can distract you from your
goals and provide a witness with time and coaching to formulate better responses to difficult questions. Require
opposing counsel, if possible, to state the basis for the objection, then ask the witness to answer the question.
Remember, it is your deposition and you should maintain control at all times.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2017.010.

(n2)Footnote 2. For discussion of the use of depositions at trial, see Part C (§§ 50.20-50.31).

(n3)Footnote 3. See, e.g. Tinsley v. American President Lines Ltd. (1992) 6 Cal. App. 4th 562, 569-570, 8 Cal.
Rptr. 2d 851 (plaintiff's admissions at deposition served as primary basis for successful summary judgment motion).
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(n4)Footnote 4. For further discussion of objectives and advantages of depositions, see Chapter 2.

(n5)Footnote 5. See Code Civ. Proc. § 2025.620(a).

(n6)Footnote 6. For discussion of use of deposition at trial, see Part C (§§ 50.20-50.31).
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§ 50.62 Preparation for Deposition by Deponent

[1] Prepare the Witness

The primary objective of counsel for the person being deposed will be to prepare the witness for the deposition. The
purpose and mechanics of the deposition should be explained to the witness well in advance. The witness should be
cautioned about the adversary nature of the proceedings and the importance of listening closely to opposing counsel's
questions, avoiding answering until the witness is sure he or she has heard or understood the question, avoiding
answering too quickly so his or her attorney has the opportunity to object to the question, and not volunteering
information beyond that called for by the question. A rehearsal of the deposition can be particularly effective, both to
review the subject matter of the deposition and to familiarize the witness with the probable line of questioning and
strategies of opposing counsel. Some attorneys find it useful to provide witnesses with a prepared form, which explains
the nature and purpose of depositions and the importance of the witness's physical appearance and demeanor at the
deposition, and provides general instructions and advice for answering questions. Additional steps may be required to
prepare a witness for a videotaped deposition.

[2] Anticipate Objections and Prepare Cross-Examination

The attorney defending the deposition should also devote some time to anticipating the opponent's plan for the
deposition. Such an analysis may suggest areas that the opponent might consider pursuing but which are not strictly
proper. Counsel can then consider in advance, without the time pressure present in the course of the deposition, whether
to pose an objection or to advise the witness not to answer.

The attorney defending the deposition should also consider the possibility of using the deposition to expose and put on
the record certain favorable testimony. If this testimony does not come out in the course of the direct examination,
counsel may then choose to elicit the testimony through cross-examination. Preparation for cross-examination may
entail the same steps as preparation for taking a deposition, including the use of a checklist and prepared questions.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions
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§ 50.70 Proceedings for Order Authorizing Deposition of Prisoner

[1] Notice of Motion and Motion for Order Authorizing Deposition of Prisoner

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR
ORDER THAT DEPOSITION
OF PRISONER BE TAKEN [;
POINTS AND AUTHORITIES;
DECLARATION(S) OF ____________________
(name(s))] [Telephone Appearance]
____________________ [Code Civ. Proc. §§ 1995,
1996 or Penal Code § 2623]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To each party in this action and to the attorney of record for each party:

NOTICE IS HEREBY GIVEN that on____________________[date ], at____________________[time ], or as soon
thereafter as the matter can be heard in [____________________ (Department or Division)____________________of]
this court, located at___________________[street address ],___________________[city ],___________________[
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specify moving party, e.g., defendant]____________________[name ] will, and hereby does, move for an order
that___________________[name of prisoner ], a prisoner in___________________[specify name and location of jail
or prison ], be produced for the taking of his/her deposition___________________[on oral examination or by written
questions] at this___________________[jail or prison] at___________________[place ]
on____________________[date ], commencing at____________________[time ] or at such other time as the court may
designate. The motion will be made on the grounds that___________________[name of prisoner ] has knowledge of
matters relevant and material to this action, and that his/her testimony as to such matters is necessary
to___________________[specify moving party, e.g., plaintiff] in preparing for and proceeding to the trial of this action.

The motion will be based on this notice of motion, the memorandum set forth below, the attached declaration(s) of
___________________ [name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use by a party who wishes to take the deposition of a prisoner who is
confined in state prisonn1 or in a jail in California.n2

If the proposed deponent is confined in a state prison and the action or proceeding is pending in a small claims court,
the papers must be directed to the superior court of the county in which the action or proceeding is pending.n3 If the
proposed deponent is confined in a California jail and the action or proceeding is pending in a small claims court, the
papers must be directed to a justice of the Supreme Court, or to the superior court of the county in which the action or
proceeding is pending.n4 In all other cases, the papers are directed to the court in which the action or proceeding is
pending.n5

The notice of motion must be accompanied by an affidavit (or declaration under penalty of perjury)n6 showing the
nature of the action, the testimony expected from the witness, and its materiality.n7 For a form of declaration to
accompany this notice of motion, see [2], below. For a discussion of special procedures applicable to the taking of
prisoners' depositions, see § 50.13[5].

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, the party relying on
them must summarize each relevant document.n8

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

[2] Declaration Supporting Motion for Order Authorizing Deposition of Prisoner
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[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ___________________
[name ] IN SUPPORT OF
MOTION FOR ORDER THAT
DEPOSITION OF PRISONER
BE TAKEN
____________________ [Code Civ. Proc. §§ 1995,
1996 or Penal Code § 2623]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I,___________________[name ], declare:

1. I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice
before all the courts of the State of California and the attorney of record herein for
___________________ (specify, e.g., defendant)].

2. This declaration is made in support of ___________________ [identify moving party, e.g.,
defendant]'s motion for an order to authorize the deposition of ___________________ [name ], a
prisoner in ___________________ [jail or prison].

3. The nature of this ___________________ [action or proceeding] is ___________________ [specify
nature of action or proceeding ].

4. ___________________ [Name of witness ] is presently confined as a prisoner in
___________________ [name of prison or jail ] located at ___________________ [location ].

5. The testimony expected from ___________________ [name of witness ] is that
___________________ [specify, e.g., he/she was present at the time of the motor vehicle collision that is
the subject of this action, that he/she observed the events occurring immediately before, during, and after
the collision, and that he/she observed that ___________________ (name of party ), the plaintiff in this
action, was proceeding at a high rate of speed immediately prior to the collision)].

6. The above-described testimony is material to this ___________________ [action or proceeding] for
the reason that ___________________ [specify issues and relation of testimony to the issues, e.g., the
comparative fault of the plaintiff in causing the motor vehicle collision that is the subject of this action is
at issue, and the testimony of ___________________ (name of witness ) constitutes evidence of the
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plaintiff's fault].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________ [signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order authorizing the deposition of a prisoner. The form
is designed to comply with the requirements of Penal Code Section 2623 (procedures for obtaining deposition of person
confined in state prison) and Civil Code of Procedure Sections 1995-1997 (procedures for obtaining deposition of
person confined in California jail) that a motion for an order authorizing the deposition of a prisoner be made on an
affidavit (or declaration under penalty of perjury)n9 showing the nature of the action or proceeding, the testimony
expected from the prisoner, and its materiality.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order That Deposition of Prisoner Be Taken

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER THAT DEPOSITION
OF PRISONER BE TAKEN
[____________________ Code Civ. Proc. §§ 1995,
1996] or Penal Code § 2623
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of___________________[specify party, e.g., plaintiff],___________________[name ], for an order
that___________________[name of prisoner ], a prisoner in___________________[specify name and location of jail
or prison ], be produced for the taking of his/her deposition___________________[on oral examination or by written
questions] at that___________________[jail or prison] on___________________[date ] came on regularly for hearing
by this court on___________________[date ]. Plaintiff appeared by counsel___________________[name ]; defendant
appeared by counsel___________________[name ].
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On proof made to the satisfaction of the court, and it appearing that the expected testimony of the
prisoner,___________________[name ], is material to the issues in this___________________[action or proceeding],

IT IS ORDERED that the motion be, and it hereby is granted, and that the deposition of___________________[name of
prisoner ]___________________[on oral examination or by written questions] be taken
by___________________[specify moving party, e.g., plaintiff]___________________[name ]
on___________________[date ] at____________________[time ] at___________________[specify name and location
of prison or jail ].
Dated: ____________________.

___________________ [signature ]

Judge of the___________________Court

[b] Comments

This form of order is for use when the court has granted a motion for an order authorizing the taking of the deposition of
a prisoner confined in state prisonn10 or in a California jail.n11

Once the order is obtained, a notice of taking deposition may be prepared.n12 A copy of the order should be attached to
the notice of deposition, and the notice should add language referring to the court order, e.g., ''pursuant to order of the
court, a copy of which is attached to this notice.''

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureDiscoveryMethodsOral
DepositionsTortsNegligenceDefensesComparative NegligenceGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Penal Code § 2623.

(n2)Footnote 2. See Code Civ. Proc. §§ 1995-1997.

(n3)Footnote 3. Penal Code § 2623.

(n4)Footnote 4. See Code Civ. Proc. §§ 1995, 1996.

(n5)Footnote 5. Penal Code § 2623 (prisoner in state prison); Code Civ. Proc. § 1995.

(n6)Footnote 6. Code Civ. Proc. § 2015.5.

(n7)Footnote 7. See Penal Code § 2623; Code Civ. Proc. § 1996.

(n8)Footnote 8. Cal. Rules of Ct., Rule 3.1020(d).

(n9)Footnote 9. Code Civ. Proc. § 2015.5.
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(n10)Footnote 10. Penal Code § 2623.

(n11)Footnote 11. Code Civ. Proc. §§ 1995, 1996.

(n12)Footnote 12. For discussion and forms of notice of taking deposition, see Ch. 51.
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§ 50.70A Notice of Intent to Offer Audio or Video Recording of Deposition in Evidence

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF INTENT TO
OFFER____________________[AUDIO
or VIDEO RECORDING] OF
DEPOSITION OF ____________________
[name ] IN EVIDENCE
Code Civ. Proc. § 2025.340(m)

__________________________________________________

To____________________[name of each party who has appeared in the action ] and to his/her/its/their attorney of
record:

NOTICE IS HEREBY GIVEN that____________________[specify party, e.g.,
defendant]____________________[name ] intends to offer in evidence under Code of Civil Procedure Section
2025.620 ____________________ [the entire or those parts designated as follows:____________________(designate
parts ) of the]____________________[audio or video] recording of the deposition by oral examination
of____________________[name of deponent ] taken on____________________[date ] at____________________[time
], at____________________[location, e.g., the office of____________________(name )], located
at____________________[street address ].
Dated: ___________________

___________________ [firm name, if any ]

By: ___________________ [signature ]
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___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments

This form is for use by any party who intends to offer an audio or video recording of a deposition in evidence under
Code of Civil Procedure Section 2025.620.n1 The notice must be given within sufficient time for objections to be made
and ruled on by the judge to whom the case is assigned for trial or hearing, and for any editing of the recording.n2
Objections to any such use must be in writing.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.340(m); see discussion in § 50.31[2].

(n2)Footnote 2. Code Civ. Proc. § 2025.340(m).

(n3)Footnote 3. Code Civ. Proc. § 2025.340(m).
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§ 50.71 Proceedings for Order Taxing Costs--Striking or Reducing Costs for Taking of Deposition

[1] Notice of Motion and Motion for Order Taxing Costs--Striking or Reducing Costs of Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND
MOTION FOR ORDER TAXING
COSTS [;POINTS AND AUTHORITIES;
DECLARATION(S) OF
____________________ (name(s))]
[Telephone Appearance]
Code Civ. Proc. §§ 1033.5, 1034(a);
Cal. Rules of Ct., Rule 3.1700(b)
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To___________________[party claiming costs, e.g., plaintiff]___________________[name ] and to his/her attorney of
record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter can be heard in [____________________ (Department or Division)___________________of]
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this court, located at___________________[street address ],____________________[city
],____________________[specify moving party, e.g., defendant]___________________[name ] will, and hereby does,
move for an order taxing the costs of this action as follows.

[EITHER, if party is moving to strike costs ]

[___________________ (Specify moving party, e.g., Defendant) will move for an order striking from the memorandum
of costs and disbursements filed in this action by___________________[party claiming costs, e.g., plaintiff] Item No.
____________________, deposition of___________________[name of deponent ], taken
on___________________[date ], on the ground that the deposition was unnecessary
because___________________[state reason, e.g., the information sought and obtained at the deposition had already
been obtained through other means]. [Specify other items sought to be stricken. ]

[AND/OR, if party is moving to reduce costs ]

___________________ [Specify moving party, e.g., Defendant] will further move for an order taxing the costs of this
action by reducing the cost of Item No. ____________________,____________________[describe nature of costs, e.g.,
fees of____________________(name of expert witness )], from the amount of $_____ to the amount of $_____ on the
ground that___________________[specify grounds, e.g., the testimony of this expert witness was not ordered by the
court and his/her fees above the statutory per diem fees for witnesses generally are not properly chargeable as a cost in
this action)]. [Specify other costs sought to be reduced. ]

[CONTINUE ]

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s)], and the papers, records, and file in this action[, in
particular,___________________the documents described in Attachment 1, which are made a part hereof by reference]
[, and such oral and documentary evidence as may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use by an unsuccessful party in an action or proceeding when items in
the cost bill filed by the prevailing party are improper or excessive.n1 The form contains paragraphs for moving to
strike costs, and for moving to reduce costs, which may be used cumulatively or alternatively.

A motion to strike or tax costs must be served and filed 15 days after service of the cost memorandum, unless the period
is extended under Code of Civil Procedure Section 1013 for service by mail.n2CCP § 1013(a) extends time when
service is by mail as follows: five calendar days, if the place of address and the place of mailing is within California, 10
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calendar days if either the place of mailing or the place of address is outside California but within the United States, and
20 calendar days if either the place of mailing or the place of address is outside the United States.

Unless objection is made to the entire cost memorandum, the motion to strike or tax costs must refer to each item
objected to by the same number and appear in the same order as the corresponding cost item claimed on the
memorandum of costs and must state why the item is objectionable.n3 For further discussion of the requirements for
allowance of costs of taking depositions, see Part D (§§ 50.40-50.45).

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion to tax costs, see Volume 4 of California Points and Authorities, Costs, Part I
(Matthew Bender).

[2] Declaration Supporting Motion for Order Taxing Costs--Striking or Reducing Costs of Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ___________________
[name ] IN SUPPORT OF
MOTION FOR ORDER
TAXING COSTS
Code Civ. Proc. §§ 1033.5, 1034(a);
Cal. Rules of Ct., Rule 3.1700(b)
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I,___________________[name ], declare:

1. I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice
before all the courts of the State of California and the attorney of record herein for
___________________ (specify, e.g., defendant)].

2. This declaration is made in support of ___________________ [identify moving party, e.g.,
defendant]'s motion for an order taxing costs.
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3. The nature of this ___________________ [action or proceeding] is ___________________ [specify
nature of action or proceeding ].

4. On ___________________ [date ], ___________________ [party claiming costs, e.g., Plaintiff]
___________________ [name ] served a copy of his/her cost memorandum on ___________________
[moving party, e.g., Defendant] ___________________ [name ]. [A true copy of this cost memorandum
with proof of service is attached to this declaration as Exhibit A and made a part of this declaration.] The
memorandum of costs and disbursements contains items that are not properly chargeable as costs, as
explained in the following paragraphs.

[List each item objected to by the same number and in the same order as the corresponding cost item in the cost
memorandum, and state facts, with supporting documentation, if any, showing why each item is objectionable; for
example: ]

4. Item No. _____, fees of ___________________ [name of expert witness ] in the amount of $_____,
are not properly chargeable as a cost in this action in that this witness was not appointed by the court,
and costs for deposing this witness should be reduced to the amount of $_____, the amount of the
statutory per diem and mileage fees.

5. Item No. _____ in the amount of $_____ for a copy of the deposition of ___________________
[name of deponent ] taken on ____________________ [date ] is not properly chargeable as a cost in this
action in that the charge for a copy of this deposition was only $_____, as set forth in the true copy of the
invoice from ___________________ [name of court reporter ], attached to this declaration as Exhibit
_____ [designate exhibit ] and made a part of this declaration. Item No. _____ should be reduced to
$_____, the amount shown in the above-described invoice.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________ [signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order taxing costs.n4 For further discussion, see the
comments to the accompanying form of notice of motion in [1][b], above.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Tax Costs--Striking or Reducing Costs of Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

)
) NO. ___________________
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______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)

ORDER TAXING COSTS
Code Civ. Proc. §§ 1033.5, 1034(a);
Cal. Rules of Ct., Rule 3.1700(b)
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of___________________[specify moving party, e.g., defendant]___________________[name ] for an order
taxing costs on the ground that certain items set forth in the memorandum of costs and disbursements filed
by___________________[party claiming costs, e.g., plaintiff]___________________[name ] were not properly
chargeable came on regularly for hearing by this court on___________________[date ]. Plaintiff appeared by
counsel___________________[name ]; defendant appeared by counsel___________________[name ].

On proof made to the satisfaction of the court that the motion ought to be, and it hereby is, granted [in part],

[EITHER, if items are being stricken ]

IT IS ORDERED that Item(s) ___________________ [specify number(s) and description(s)] set forth in the
memorandum of costs and disbursements filed by [party claiming costs, e.g., plaintiff] be disallowed and stricken.

[AND/OR if items are being reduced in addition to or in lieu of being stricken ]

IT IS [FURTHER] ORDERED that Item(s) ___________________ [specify number(s) and description(s)] set forth in
the memorandum of costs and disbursements filed by [party claiming costs, e.g., plaintiff] be and hereby are reduced
and are allowed in the amounts set forth below:___________________[specify items and amount allowed, e.g.,:

1. Item No. _____: $_____ (etc.)].

[IT IS FURTHER ORDERED THAT___________________(party entitled to costs, e.g., plaintiff) be allowed the
following items as costs:___________________(specify by number and description all recoverable items and the
amounts being allowed, including any items in costs bill to which no objections were made ).]
Dated: ____________________.

___________________ [signature ]

Judge of the___________________Court

[b] Comments

This form of order is for use when the court has granted a motion for an order taxing costs by ordering that specified
items be stricken, and, or alternatively, that the costs of specified items be reduced. It also includes an optional
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paragraph for use when the court orders that specific items be allowed as costs. For further discussion, see the
comments to the accompanying form of notice of motion in [1][b], above.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureRemediesCosts & Attorney
FeesCostsDepositions & TranscriptsCivil ProcedureRemediesCosts & Attorney FeesCostsWitnesses

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 1033.5, 1034; Cal. Rules of Ct., Rule 3.1700(b).

(n2)Footnote 2. Cal. Rules of Ct., Rule 3.1700(b)(1).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1700(b)(2).

(n4)Footnote 4. See Code Civ. Proc. §§ 1033.5, 1034; Cal. Rules of Ct., Rule 3.1700(b).
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41 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions

2-51 California Deposition and Discovery Practice 51.syn

§ 51.syn Synopsis to Chapter 51: Oral Depositions

§ 51.01 Deposition by Oral Examination Generally

§ 51.02 Taking Depositions in Actions Pending Inside or Outside California

§ 51.03 Actions Pending in California

[1] Distinction Between Depositions Taken Inside or Outside California

[a] Generally

[b] Primary Procedural Differences Depending on Where Deposition Is Taken

[2] Effect of Hague Evidence Convention

§§ 51.04-51.09 Reserved

§ 51.10 Earliest Time Within Which Deposition May Be Taken

[1] Generally

[2] Deposition by Defendant

[3] Deposition by Plaintiff

[a] Generally

[b] Leave to Serve Deposition Notice Early

[c] Federal Practice Compared

§ 51.11 Earliest Time to Schedule Deposition After Service of Notice

§ 51.12 Combined Motion by Plaintiff to Shorten Period for Serving Deposition Notice and Scheduling Deposition

§ 51.13 Latest Time Depositions May Be Taken
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§ 51.14 Altering Sequence of Discovery by Deposition

[1] Generally No Priority for Discovery

[2] Priority When Multiple Deposition Notices Are Served

[a] Generally

[b] Priority Established by Defendant

[3] Considerations of Convenience and Justice

[4] Procedure for Altering Sequence of Depositions

§§ 51.15-51.19 Reserved

§ 51.20 Notice of Deposition

[1] Who Must Be Served Notice

[a] Deponent and All Parties Who Have Appeared in Action

[b] Consumer or Employee Whose Records Are Subpoenaed

[2] Effect of Notice on Party Deponent

[a] Deposition in California

[b] Deposition Outside State

[3] Deposition Subpoena Required for Nonparty Deponent

[a] Deposition in California

[b] Deposition Outside State

[4] Contents of Notice

[a] Generally

[b] Location of Deposition

[c] Date and Time of Deposition

[d] Identity of Deponent

[i] Generally

[ii] Identity of Deponent Unknown
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[iii] Organizational Deponent

[e] Specification of Materials to Be Produced

[f] Intent to Record Deposition by Audio or Video Technology or to Use Instant Visual Display

[g] Intent to Reserve Right to Use Video Recording of Deposition Testimony at Trial

[h] Subject Matter of Deposition

[5] Subpoenaed Deponent

§ 51.21 Production of Materials at Deposition

§ 51.22 Distance Limitations for Depositions Taken in California for Actions Pending in California

[1] Generally

[2] Natural Person

[3] Organizational Deponent

[a] Organization That Is Party

[b] Organization That Is Nonparty

[c] Organization That Fails to Designate Principal Office

[4] Deposition of Party at More Distant Location

[a] Motion After Attempt at Informal Resolution

[b] Factors Considered in Deciding Motion

[c] Advancement of Travel Expenses

[d] Monetary Sanctions

[i] Unsuccessfully Making or Opposing Motion to Increase Travel Limits

[ii] Failing to Attempt Informal Resolution of Issues Presented by Motion

§ 51.23 Distance Limitations for Depositions Taken Outside California for Action Pending in California

[1] Depositions Taken Within United States

[2] Depositions Taken in Foreign Nation

§ 51.24 Distance Limitations for Depositions Taken in California for Actions Pending in Another Jurisdiction

§ 51.25 Service of Deposition Notice on Parties
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[1] Manner of Giving Notice

[2] Importance of Giving Notice to Parties in Light of One-Deposition Rule

[3] Effect of Failure to Serve Notice on Party

§§ 51.26-51.29 Reserved

§ 51.30 Intent to Make Simultaneous Recording

§ 51.31 Written Objections

[1] Generally

[2] Who Must Be Served With Objections

[3] Time for Serving Objections

[4] Service Requirements

[5] Effect of Serving Objections

§ 51.32 Motion to Stay Deposition and Quash Deposition Notice

§ 51.33 Motions for Protective Orders Before Taking of Deposition

[1] Generally

[2] Nature of Protective Orders

[a] Order Directing That Deposition Not Be Taken

[i] Generally

[ii] Substitution of Alternative Discovery Method

[b] Order Directing That Time of Deposition Be Changed

[c] Order Directing That Place of Deposition Be Changed

[d] Order Directing Specified Terms and Conditions

[e] Order Directing That Disclosure Be Limited

[i] Generally

[ii] Financial Condition in Punitive Damages Cases

[iii] Identity of Informers
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[f] Order Directing That Persons Be Excluded From Deposition

[g] Order Changing Manner of Recordation

[h] Order Directing That Documents or Deposition Be Sealed

[i] Any Other Order That Justice Requires

[3] Who May Move for Protective Order

[4] Time for Making Motion for Protective Order Prior to Deposition

[a] Requirement of Promptness

[b] Staying Deposition or Shortening Time to Notice Motion for Protective Order

[5] Burden of Proof

[a] Typically on Moving Party

[b] Exception When Corporate Officer or Government Executive Defendant Is Deponent

[6] Showing Required

[7] Discretion of Court

[8] Monetary Sanctions

§§ 51.34-51.39 Reserved

§ 51.40 Failure to Attend or Proceed With Deposition

[1] Monetary Sanction

[2] Sanctions Against Nonparty Deponent

§ 51.41 Monetary Sanctions Against Noticing Party

[1] Failure to Attend or Proceed With Deposition

[2] Failure to Serve Deposition Subpoena on Nonparty Deponent Who Fails to Appear

[3] Compensable Costs

§ 51.42 Compelling Party or Party-Affiliated Deponent to Attend, Testify at, or Produce for Inspection Documents
or Tangible Things at Deposition

[1] Motion to Compel

[a] Generally
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[b] Effect of Deponent's Objections to Deposition Notice

[c] Comparison With Motion to Compel Discovery After Deponent Has Appeared at Deposition

[2] Monetary Sanctions

[a] In Favor of Noticing Party

[b] In Favor of Any Other Party Who Attended Deposition

[c] Authority to Impose Monetary Sanctions Against Party Affiliate

[d] Compensable Costs

[3] Sanctions for Failure to Obey Order Compelling Attendance, Testimony, and Production

§§ 51.43-51.49 Reserved

§ 51.50 Qualifications of Deposition Officer for Depositions Taken in California for Actions Pending in California

[1] Officer Must Be Authorized to Administer Oath

[a] Generally

[b] Persons Authorized to Administer Oath

[c] Persons Typically Serving as Deposition Officer

[i] Deposition Reporter

[ii] Video Operator

[2] Qualification of Deposition Officer

[3] Objections to Qualifications of Officer

§ 51.51 Qualifications of Deposition Officer for Depositions Taken Outside California for Actions Pending in
California

[1] Depositions Taken in Another State or Territory

[a] Generally

[b] Appointment of Officer by Court Commission

[2] Depositions Taken in Foreign Nation

[a] Generally

[b] Appointment of Officer by Commission or Letters Rogatory
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§ 51.51A Taking and Attending Deposition by Telephone

§ 51.52 Record of Testimony

[1] Stenographic Record

[2] Audio or Video Record

[a] Made by Noticing Party

[b] Made by Any Other Party

[c] Procedures for Recording Deposition

§ 51.53 Preliminary Matters

[1] Announcement of Deposition and Stipulations

[a] Generally

[b] For Audio or Video Recording of Deposition

[2] Noting Presence of Participants

[3] Noting Absence of Parties or Witnesses

§ 51.54 Administration of Oath, Affirmation, or Declaration

[1] Generally

[2] Refusal of Witness to Be Sworn

[3] Objection to Form of Oath or Affirmation

§ 51.55 Prefatory Statement to Witness

§ 51.56 Examination and Cross-Examination

[1] Generally

[2] Scope of Examination

[3] Scope of Cross-Examination

[4] Absence of Court Control

§ 51.57 Written Questions

§ 51.58 Objections During Deposition

[1] Objections That Are Waived if Not Made
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[a] Qualifications of Deposition Officer

[b] Privileged or Protected Matter

[c] Curable Errors and Irregularities

[i] Generally

[ii] Improper Recording of Deposition

[iii] Improper Administration of Oath

[iv] Form of Questions and Answers

[2] Objections That Are Not Waived

[3] Specificity of Objection

[4] Continuing Deposition After Objections

§ 51.59 Motion for Protective Order to Terminate or Limit Deposition Proceedings

[1] Generally

[2] Suspension of Deposition Proceedings to Seek Protective Order

[3] Requirement of Notice

[4] Attempt at Informal Resolution

[5] Good Cause

[6] Limits, Pursuant to Code of Civil Procedure Section 2025.420, on Deposition Already Commenced

[7] Termination of Deposition

[8] Monetary Sanctions

[a] Unsuccessfully Making or Opposing Motion for Protective Order

[b] Failing to Attempt Informal Resolution of Issues Presented by Motion

[9] Appointment of Referee

§§ 51.60-51.69 Reserved

§ 51.70 Motion to Compel Deponent to Answer Questions or Produce Items at Deposition

[1] Availability and Timing
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[1A] ''Answer''

[2] Adjourning or Continuing to Take Deposition After Failure to Answer or Produce Items

[3] Prior Attempt at Resolution of Issues

[4] Oral or Written Notice

[5] Notice to Nonparty Deponent

[6] Required Format of Motion

[7] Proponent's Showing

[a] Good Cause Not Required

[b] What Constitutes Failure to Answer Question

[c] Establishing Failure to Answer Questions

[d] Establishing Failure to Produce Items

[8] Opponent's Showing

[a] Establishing Privilege

[b] Establishing Basis for Objections Not Based on Privilege

[9] Lodging Deposition Transcript With Court

[10] Order Compelling Answer or Production

[11] Monetary Sanctions

[a] Unsuccessfully Making or Opposing Motion to Compel Answers or Production

[b] Failing to Attempt Informal Resolution of Issues Presented by Motion

[c] Compensable Costs

§ 51.71 Sanctions for Failure to Obey Order to Answer or Produce Items at Deposition

[1] Contempt

[2] Sanctions Against Deponent Who Is Party or Party-Affiliated

§§ 51.72-51.79 Reserved

§ 51.80 Transcription of Stenographic Record
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[1] Generally

[2] Costs

§ 51.81 Availability of Copies of Deposition Record

[1] Stenographic Transcript

[2] Audio or Video Record

[3] Obligation of Deposition Officer to Provide Copies

§ 51.82 Review of Record

[1] Availability of Record for Review

[a] Stenographic Transcription

[b] Audio or Video Recording

[2] Review by Deponent

[a] Stenographic Transcription

[i] Generally

[ii] Errors Made by Deponent

[iii] Errors Made by Reporter

[b] Audio or Video Recording

[3] Effect of Deponent's Failure or Refusal to Approve Record

[a] Stenographic Transcription

[b] Audio or Video Recording

§ 51.82A Perjury and Attempted Perjury

§ 51.83 Motion to Suppress Transcript or Recording of Deposition

[1] Generally

[2] Suppression of Transcript

[3] Suppression of Audio or Video Recording

§ 51.84 Certification of Record
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§ 51.85 Retention and Disposal of Certified Record

[1] Stenographic Transcript

[a] Retention

[b] Disposal

[2] Audio or Video Recording

[a] Retention

[b] Disposal

§§ 51.86-51.89 Reserved

§ 51.90 Availability of Subsequent Deposition

[1] When Deponent Is Natural Person

[2] When Deponent Is Organization

[3] Organizational Designee or Discovery of Identity, Location, and Value of Property

§§ 51.91-51.109 Reserved

§ 51.110 Procedural Guide to Obtain Orders Preliminary to Noticing Deposition

[1] Leave to Take Deposition of Prisoner

[a] Prisoner Confined in State Prison

[b] Prisoner Confined in Jail

[2] Leave for Plaintiff to Serve Notice of Deposition Early

[3] Motion to Shorten or Extend Period for Scheduling Deposition

[4] Motion to Take Distant Deposition of Party Deponent

[5] Motion to Take Subsequent Deposition

§ 51.111 Procedural Guide to Notice Deposition and Oppose Response

[1] Notice Deposition

[a] If Stipulation to Take Deposition by Oral Examination

[b] If Notice of Deposition by Oral Examination

[2] Oppose Motion to Quash Deposition
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[3] Oppose Motion for Predeposition Protective Order

§ 51.112 Procedural Guide for Conduct of Deposition

[1] Submission of Written Questions in Lieu of Participation in Oral Deposition

[2] Compel Party or Party-Affiliated Deponent to Attend, Testify, and Produce Items at Deposition

[3] Motion to Impose Sanctions for Failure to Obey Order Compelling Attendance, Testimony, and Production at
Deposition

[4] Oppose Motion for Protective Order to Terminate or Limit Deposition

[5] Compel Answers and Production of Items at Deposition

[a] Adjourn Deposition or Complete Examination

[b] Oral Notice of Motion to Deponent During Deposition

[c] Written Notice

[6] Motion to Impose Sanctions for Failure to Obey Order Compelling Answers or Production at Deposition

§ 51.113 Procedural Guide for Postdeposition Procedures

[1] Review and Sign Stenographic Transcript

[2] Oppose Motion to Suppress Deposition

[3] Certification of Transcript by Deposition Officer

[4] Storage of Transcript by Noticing Party

[5] Order That Transcript Be Preserved

[6] Disposal of Transcript by Noticing Party

§§ 51.114-51.119 Reserved

§ 51.120 Procedural Guide for Deponent or Party Resisting Discovery Prior to Deposition

[1] Challenge Defective Notice

[a] Written Objections

[b] If Noticing Party Fails to Correct Error in Notice

[2] Protective Order Prior to Deposition

§ 51.121 Procedural Guide for Deponent or Party Resisting Discovery During Deposition
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[1] Oppose Motion to Compel Attendance, Testimony, or Production at Deposition

[2] Motion for Protective Order to Terminate or Limit Deposition

[3] Oppose Motion to Compel Answers or Production

§ 51.122 Procedural Guide for Deponent or Party Resisting Discovery After Deposition

[1] Read and Sign Deposition Transcript

[2] Correct Errors in Deposition Transcript

[3] Motion to Suppress Deposition Transcript

[4] Motion to Prevent Release of Copy of Deposition Transcript

§§ 51.123-51.129 Reserved

§ 51.130 Procedural Guide for Non-Noticing Party Seeking Monetary Sanctions

[1] Motion to Impose Monetary Sanctions Against Noticing Party for Failure to Attend or Proceed With Deposition

[2] Motion to Impose Monetary Sanctions Against Noticing Party for Failure to Serve Required Deposition Subpoena
on Nonparty Deponent

[3] Motion to Impose Monetary Sanctions Against Party Deponent or Against Party With Whom Deponent Is
Affiliated for Failure to Attend, Testify, and Produce Items at Deposition

[4] Motion to Impose Monetary Sanctions Against Party Deponent or Against Party With Whom Deponent Is
Affiliated for Failure to Obey Order Compelling Attendance, Testimony, or Production of Items at Deposition

§§ 51.131-51.134 Reserved

§ 51.135 Procedural Guide for Party Seeking to Make Audio or Video Record of Deposition Testimony and to
Offer Recording in Evidence

[1] Audio or Video Recording by Noticing Party

[a] Notice of Intention to Tape Record Testimony

[b] Notice of Intention to Reserve Right to Use Video Recording of Deposition Testimony of Physician or Expert
Witness

[c] Agreement of Parties

[2] Audio or Video Recording by Party Served With Deposition Notice

[3] Comply With Special Procedures for Recording Deposition

[4] Review of Audio- or Video-Recorded Deposition
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[a] Review by Request of Any Party

[b] Notice That Recording Available for Review

[c] Statement by Deposition Officer

[5] Intent to Offer Audio- or Video-Recorded Deposition in Evidence

[6] Oppose Motion to Suppress Audio or Video Record of Deposition

[7] Certification and Storage of Audio or Video Recording

[8] Prolonged Preservation of Audio or Video Record

§ 51.136 Procedural Guide for Party Opposing Making Audio or Video Recording of Deposition Testimony or
Using Audio- or Video-Recorded Deposition at Trial

[1] Protective Order Prior to Deposition

[a] Postpone Video Recording of Deposition Testimony of Physician or Expert Witness

[b] Order Different Manner of Recording

[2] Review Recording

[a] Request Recording Be Made Available

[b] Deponent's Response After Notice That Recording Available for Review

[c] Review After Certified Copy of Recording in Custody of Operator

[3] Object to Admission of Audio- or Video-Recorded Deposition in Evidence

[a] Written Objections

[b] Edit or Suppress Undesignated or Objectionable Portions of Audio or Video Recording

[4] Suppress Audio- or Video-Recorded Deposition After Refusal to Sign Deposition

[5] Motion to Prevent Release of Copy of Deposition Recording

§§ 51.137-51.139 Reserved

§ 51.140 Proceedings by Plaintiff to Shorten Time for Serving Deposition Notice and Scheduling Deposition

[1] Notice of Motion and Motion for Order to Shorten Time for Serving Deposition Notice and Scheduling Deposition

[a] Form
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[b] Comments

[i] Use of Form

[ii] Motion Without Statutory Period of Notice

[iii] Motion to Shorten Time for Scheduling Deposition Brought by Any Party or Deponent

[c] References

[2] Declaration Supporting Motion for Order to Shorten Time for Serving Deposition Notice and Scheduling
Deposition

[a] Form

[b] Comments

[c] References

[3] Order Shortening Time for Serving Deposition Notice and Scheduling Deposition

[a] Form

[b] Comments

[c] References

§ 51.141 Proceedings to Authorize Taking of Distant Deposition of Party Deponent

[1] Notice of Motion and Motion for Order Authorizing Taking of Distant Deposition of Party Deponent

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion for Order Authorizing Taking of Distant Deposition of Party Deponent

[a] Form

[b] Comments

[c] References

[3] Order Authorizing Taking of Distant Deposition of Party Deponent
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[a] Form

[b] Comments

[c] References

§ 51.142 Proceedings for Noticing or Stipulating to Deposition by Oral Examination

[1] Notice of Taking Deposition by Oral Examination

[a] Form

[b] Comments

[2] Stipulation to Take Deposition by Oral Examination

[a] Form

[b] Comments

[c] References

[3] Affidavit Supporting Issuance of Deposition Subpoena to Take Deposition in California for Use in Action Pending
Outside State

[a] Form

[b] Comments

[c] References

§ 51.143 Notice of Intent to Make Simultaneous Audio or Video Record of Deposition Proceedings

[1] Form

[2] Comments

§ 51.144 Proceedings for Serving Written Objections to Errors or Irregularities in Deposition Notice and for
Staying Deposition and Quashing Deposition Notice

[1] Written Objections to Errors and Irregularities in Notice of Taking Deposition

[a] Form

[b] Comments

[i] Use of Form

[ii] Protective Order Compared
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[iii] Motion to Stay Deposition and Quash Deposition Notice

[2] Notice of Motion and Motion to Stay Deposition and Quash Deposition Notice

[a] Form

[b] Comments

[i] Use of Form

[ii] Considerations Before Seeking Order to Quash Deposition Notice

[iii] Monetary Sanction

[c] References

[3] Declaration Supporting Motion to Stay Deposition and Quash Deposition Notice

[a] Form

[b] Comments

[c] References

[4] Order Quashing Notice of Deposition

[a] Form

[b] Comments

[c] References

§ 51.145 Proceedings to Obtain Protective Order Prior to Deposition

[1] Ex Parte Application for Order Staying Deposition Pending Hearing and Determination of Motion

[a] Form

[b] Comments

[i] Use of Form

[ii] Contents of Motion

[iii] Notice and Declaration Regarding Notice

[iv] Supporting Papers

[v] Service
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[vi] Local Court Rules

[vii] Attempt at Informal Resolution

[viii] Good Cause

[ix] Order Shortening Time for Notice of Motion for Protective Order as Alternative Procedure

[c] References

[2] Notice of Motion and Motion for Protective Order Prior to Deposition

[a] Form

[b] Comments

[i] Use of Form

[ii] Motion to Shorten or Extend Time for Scheduling Deposition as Alternative Procedure

[iii] Monetary Sanction

[c] References

[3] Declaration Supporting Motion for Protective Order Prior to Deposition

[a] Form

[b] Comments

[c] References

[4] Protective Order Prior to Deposition

[a] Form

[b] Comments

[c] References

§§ 51.146-51.159 Reserved

§ 51.160 Form for Submitting Written Questions in Lieu of Oral Examination at Deposition

[1] Form

[2] Comments

§ 51.161 Proceedings for Monetary Sanctions Against Noticing Party for Failure to Appear or Proceed With
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Deposition or to Serve Deposition Subpoena

[1] Notice of Motion and Motion for Order Imposing Monetary Sanctions Against Noticing Party for Failure to Attend
or Proceed With Deposition

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order Imposing Monetary Sanctions Against Noticing Party for Failure to
Attend or Proceed With Deposition

[a] Form

[b] Comments

[c] References

[3] Notice of Motion and Motion for Order Imposing Monetary Sanctions Against Noticing Party for Failure to Serve
Deposition Subpoena

[a] Form

[b] Comments

[c] References

[4] Declaration Supporting Motion for Order Imposing Monetary Sanctions Against Noticing Party for Failure to
Serve Deposition Subpoena

[a] Form

[b] Comments

[c] References

[5] Order Imposing Monetary Sanction Against Noticing Party for Failure to Attend or Proceed With Deposition or to
Serve Deposition Subpoena

[a] Form

[b] Comments

[c] References

§ 51.162 Proceedings to Compel Party or Party-Affiliated Deponent to Attend, Testify, and Produce Items at
Deposition
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[1] Notice of Motion and Motion for Order to Compel Attendance, Testimony, and Production and to Impose
Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanctions

[c] References

[2] Declaration Supporting Motion for Order to Compel Attendance, Testimony, and Production and to Impose
Monetary Sanction

[a] Form

[b] Comments

[c] References

[2A] Separate Statement Supporting Motion to Compel Answers at Deposition and to Compel Production of
Document or Thing at Deposition

[a] Form

[b] Comments

[c] References

[3] Order Compelling Attendance, Testimony, and Production and Imposing Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Failure to Obey Order

[c] References

§ 51.163 Proceedings to Terminate or Limit Deposition

[1] Notice of Motion and Motion for Protective Order to Terminate or Limit Deposition

[a] Form

[b] Comments
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[i] Use of Form

[ii] Limitation of Scope and Manner of Deposition

[iii] Lodging of Deposition Transcript With Court

[iv] Appointment of Referee

[c] References

[2] Declaration Supporting Motion for Order to Terminate or Limit Deposition

[a] Form

[b] Comments

[c] References

[3] Order Terminating or Limiting Deposition

[a] Form

[b] Comments

[c] References

§ 51.164 Proceedings to Compel Deponent to Answer Questions or Produce Items at Deposition

[1] Notice of Motion and Motion for Order to Compel Answers or Production

[a] Form

[b] Comments

[i] Use of Form

[ii] Deposition Transcript Must Be Lodged With Court

[iii] Time Requirements

[iv] Monetary Sanctions

[c] References

[2] Declaration Supporting Motion for Order to Compel Answers or Production

[a] Form

[b] Comments
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[i] Use of Form

[ii] Burden of Proof

[iii] Monetary Sanction

[iv] Required Format

[c] References

[2A] Separate Statement Supporting Motion to Compel Answers at Deposition and to Compel Production of
Document or Thing at Deposition

[a] Form

[b] Comments

[c] References

[3] Order Granting or Denying Motion for Order to Compel Answer or Production

[a] Form

[b] Comments

[i] Use of Form

[ii] Failure to Obey Order

[c] References

§§ 51.165-51.169 Reserved

§ 51.170 Proceedings to Impose Sanctions for Refusal to Obey Order to Attend, Answer Questions, or Produce
Items at Deposition

[1] Notice of Motion and Motion for Order Imposing Sanctions for Refusal to Obey Order to Attend, Answer
Questions, or Produce Items at Deposition

[a] Form

[b] Comments

[i] Use of Form

[ii] Motion Under Code of Civil Procedure Section 2025.450

[iii] Motion Under Code of Civil Procedure Section 2025.480
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[c] References

[2] Declaration Supporting Motion for Order Imposing Sanctions for Refusal to Obey Order to Attend, Answer
Questions, or Produce Items at Deposition

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanctions

[c] References

[3] Order Imposing Sanctions for Refusal to Obey Order to Attend, Answer Questions, or Produce Items at Deposition

[a] Form

[b] Comments

[c] References

§ 51.171 Proceedings to Share Costs of Transcription

[1] Notice of Motion and Motion for Order That Costs of Transcription Be Borne or Shared by Another Party

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order That Costs of Transcription Be Borne or Shared by Another Party

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion That Costs of Transcription Be Borne or Shared by Another Party

[a] Form

[b] Comments

[c] References

§ 51.172 Proceedings for Order Suppressing Deposition
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[1] Notice of Motion and Motion for Order Suppressing Deposition

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanctions

[iii] Timing of Motion

[iv] Notifying Deposition Reporter of Motion

[v] Lodging of Transcript or Tape With Court

[vi] Suppression of Audio or Video Recording Based on Objections to Inadmissibility

[c] References

[2] Declaration Supporting Motion for Order Suppressing Deposition

[a] Form

[b] Comments

[c] References

[3] Order Suppressing Deposition

[a] Form

[b] Comments

[c] References

§ 51.173 Proceedings to Take Subsequent Deposition

[1] Notice of Motion and Motion for Order to Take Subsequent Deposition

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order to Take Subsequent Deposition

[a] Form
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[b] Comments

[c] References

[3] Order Granting Motion to Take Subsequent Deposition

[a] Form

[b] Comments

[c] References

Page 113
2-51 California Deposition and Discovery Practice 51.syn



42 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions

2-51 California Deposition and Discovery Practice Scope

Scope

SCOPE

This chapter discusses procedures relevant to the taking of oral depositions for actions pending in California, both
within and outside the state. It also discusses the procedures for taking oral depositions in California when the action is
pending outside the state.

Part A of the chapter discusses the availability of oral depositions. Part B discusses the time restrictions on the taking of
depositions. Part C discusses the notice requirements and distance limitations for depositions. Part D discusses the
various responses to a deposition notice. Part E discusses the consequences of failing to attend a deposition. Part F
discusses the conduct of a deposition. Part G discusses the procedure for compelling a response. Part H discusses the
preparation and certification of the record of the deposition testimony. Part I discusses subsequent depositions.

Part J contains procedural guides for various persons, providing them with step-by-step directions on obtaining or
avoiding discovery through the use of depositions.

Part K contains forms for use in the deposition process. Subpart 1 contains forms for use before the deposition actually
occurs, such as forms of motion to shorten the time or extend the distance limitations for depositions, forms to notice a
deposition, and forms of motion to quash a deposition notice or obtain a protective order. Subpart 2 contains forms for
use during the conduct of the deposition, such as forms of motion to obtain sanctions for failure to attend a deposition,
to compel a deponent's attendance, and to terminate or limit a deposition. Subpart 3 contains forms for use after the
deposition has been conducted, such as forms of motion to impose sanctions for failure to obey a court order compelling
attendance or production, to share the costs of transcription, to suppress a deposition, and to take a subsequent
deposition.

Cases in this chapter that were decided under provisions of the former Discovery Act that were reenacted or are similar
to provisions of the current Civil Discovery Act are cited as persuasive, rather than controlling, authority and are
followed by the parenthetical ''decided under prior law.''

For a discussion of the nature of depositions generally, see Chapter 50. For a discussion of depositions by written
questions, see Chapter 52. For procedures for taking the deposition of a nonparty, see Chapter 53. For a discussion of
the use of depositions to perpetuate testimony or preserve evidence before an action is commenced or pending appeal,
see Chapter 65.

For a discussion of strategies for integrating depositions with other discovery methods in making a discovery plan, see
Chapter 2. For a discussion of the time limits on discovery in general, see Chapter 3. For further discussion of obtaining
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discovery in a foreign nation, see Chapter 6. For a discussion of the general scope of discovery, and of privileges and
other protected matters, see Chapters 20- 32. For a discussion of judicial regulation of discovery methods by
stipulations or other motions and the use of technology in conducting discovery, see Chapter 41. For a general
discussion of sanctions for misuses of the discovery process, see Chapter 42.
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§ 51.01 Deposition by Oral Examination Generally

A deposition on oral examination is the most common type of discovery by deposition. It consists of oral questioning
before trial of a party or nonparty witness under oath, by the party taking the deposition, and by any other party
attending the deposition, on notice to the deponent and to all parties.n1 The deponent may also, or alternatively, be
required to produce any writing or tangible thing for inspection and copying.n2 The deposition is conducted under the
supervision of an officer authorized to administer the oath.n3 The testimony is usually recorded stenographically, but it
may also be recorded by means of audio or video technology.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
Inspection

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.010 et seq.

(n2)Footnote 2. See Code Civ. Proc. § 2025.280. For discussion of the production of materials at a deposition, see
§ 51.21.

(n3)Footnote 3. Code Civ. Proc. § 2025.320. For discussion of the qualifications of deposition officers, see §§
51.50, 51.51.

(n4)Footnote 4. See Code Civ. Proc. §§ 2025.330, 2025.340. For discussion of audio or video recordings of
depositions, see § 51.52.
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§ 51.02 Taking Depositions in Actions Pending Inside or Outside California

The subpoena power of the California superior courts to compel witnesses served within its borders to submit to a
deposition within California may be used in furtherance of a lawsuit pending in another state or in a foreign nation.n1
For further discussion of taking depositions in California for use in a lawsuit pending outside California, see § 51.24.

All of the other deposition provisions are applicable to depositions taken in an action pending in California.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsForeign DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2029.010.

(n2)Footnote 2. See Code Civ. Proc. §§ 2025.010 et seq. (oral depositions taken in California for action pending in
California), 2026.010 et seq. (oral depositions taken in another state or United States territory or possession for action
pending in California), 2027.010 (oral depositions taken in foreign nation for action pending in California), 2028.010 et
seq. (written depositions taken for action pending in California).

Page 117



45 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART A. Availability of Oral Depositions

2-51 California Deposition and Discovery Practice § 51.03

§ 51.03 Actions Pending in California

[1] Distinction Between Depositions Taken Inside or Outside California

[a] Generally

The California Civil Discovery Act distinguishes between oral depositions for actions pending in California that are
taken in California,n1 in another state of the United States, or in a territory or an insular possession subject to its
jurisdiction,n2 or in a foreign nation.n3 The procedures for taking depositions on oral examination for an action pending
in California, set forth in Code of Civil Procedure Section 2025.010 et seq., are applicable to oral depositions taken
outside the state, except as specifically modified.n4

[b] Primary Procedural Differences Depending on Where Deposition Is Taken

There are three important differences between depositions taken within California and those taken outside California.
First, the laws of the place where the deposition is taken govern the process by which a nonparty deponent may be
compelled to attend, testify, and produce documents for copying.n5 Nevertheless, those processes are the only things so
governed.n6 Accordingly, in a California action by a chemical company against its insurer in which it deposed the
claims adjuster who handled its claim, but who had left the defendant's employment and moved to Connecticut,
although the plaintiff was required to follow Connecticut law in noticing the adjuster's deposition, California law
governed its request to the defendant insurance company to produce the documents used by the adjuster to refresh his
recollection for the deposition testimony. The defendant insurance company was not the deponent, and the request
directed to it to produce documents was not within the parameters of Code of Civil Procedure Section 2026.010(c).n7
For discussion and form of deposition subpoena, see Chapter 53. For discussion of the use of process to compel a
nonparty deponent's attendance in another state, territory or possession, see § 51.23. For discussion of the issuance of
letters rogatory to a foreign government requesting that it appoint an officer and compel a nonparty witness to appear
and testify, see § 51.24.

Second, the laws of the place where the deposition is taken will govern the authority of a person to administer the oath
and serve as the deposition officer.n8 For discussion of the qualifications of a deposition officer, see §§ 51.50 and
51.51.

Third, the permissible distance between the place where the deposition takes place and the residence or business office
of the deponent are governed by different rules depending on where the deposition is taken.n9 For discussion of
distance limitations in the taking of oral depositions, see §§ 51.22-51.24.
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In other respects, the procedures for taking oral depositions for actions pending in California are the same whether the
deposition is taken within or outside of California.n10

[2] Effect of Hague Evidence Convention

The procedures set forth under the Hague Convention on the Taking of Evidence Abroad in Civil or Commercial
Mattersn11 may have to be followed when a deposition is sought from a party who is a citizen of a country that has
adopted the Convention.n12 For further discussion of the Hague Evidence Convention, see Chapter 6.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsForeign DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsInternational
LawDispute ResolutionEvidenceHague Convention on Taking Evidence Abroad

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.010.

(n2)Footnote 2. See Code Civ. Proc. § 2026.010.

(n3)Footnote 3. See Code Civ. Proc. § 2027.010.

(n4)Footnote 4. See Code Civ. Proc. §§ 2026.010(a) (oral depositions taken in another state, or United States
territory, or possession), 2027.010(a) (oral depositions taken in foreign nation).

(n5)Footnote 5. See Code Civ. Proc. §§ 2020.010 et seq., 2025.280(b) (use of deposition subpoena in California to
compel attendance and production of documents by nonparty), 2026.010(c) (use of process and procedures required
under laws of state, territory, or possession for deposition taken in that locale), 2027.010(c) (use of process and
procedures required under laws of foreign nation for deposition taken in foreign nation).

(n6)Footnote 6. See International Ins. Co. v. Montrose Chemical Corp. (1991) 231 Cal. App. 3d 1367,
1370-1371, 282 Cal. Rptr. 783 ; see also Code Civ. Proc. § 2025.010 (except as expressly provided otherwise,
California law governs discovery in California cases).

(n7)Footnote 7. International Ins. Co. v. Montrose Chemical Corp. (1991) 231 Cal. App. 3d 1367, 1370-1371,
282 Cal. Rptr. 783 .

(n8)Footnote 8. See Code Civ. Proc. §§ 2025.320 (qualifications for deposition officer for depositions taken in
California), 2026.010(d) (deposition taken in another state, territory, or possession conducted under supervision of
person authorized to administer oaths by laws of United States or those of the locale, who is not otherwise disqualified
under Code Civ. Proc. §§ 2025.320 and 2025.340, or before person appointed by court), 2027.010(d) (deposition taken
in foreign nation conducted before (1) person authorized to administer oaths or their equivalent by laws of foreign
nation and not otherwise disqualified under Code. Civ. Proc. §§ 2025.320 and 2025.340, (2) person or officer appointed
by commission or under letters rogatory, or (3) any person agreed to by all parties).

(n9)Footnote 9. See Code Civ. Proc. §§ 2025.250 (distance limitations in California), 2026.010(b) (distance
limitations in another state, territory, or insular possession), 2027.010(a) (procedures for taking oral depositions in
California, as set forth in Code Civ. Proc. § 2025.010 et seq., apply to oral depositions taken in foreign nation).

(n10)Footnote 10. See Code Civ. Proc. §§ 2025.010 et seq., 2026.010(a), 2027.010(a).
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(n11)Footnote 11. 23 U.S.T. 2555; T.I.A.S. No. 7444, codified at 28 U.S.C. § 1781.

(n12)Footnote 12. See generally Societe Nationale Industrielle Aerospatiale v. United States District Court
(1987) 482 U.S. 522, 543-544, 107 S. Ct. 2542, 96 L. Ed. 2d 461 ; American Home Assur. Co. v. Societe Commerciale
Toutelectric (2002) 104 Cal. App. 4th 406, 436-437, 128 Cal. Rptr. 2d 430 .
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Reserved
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§ 51.10 Earliest Time Within Which Deposition May Be Taken

[1] Generally

The time frame within which a deposition may be taken is set forth in Code of Civil Procedure Sections 2025.210 and
2025.270. These provisions are made applicable to oral depositions taken in another staten1 and in a foreign nation.n2

[2] Deposition by Defendant

The defendant has the opportunity to be the first to take depositions. The defendant may serve a deposition notice
without leave of court at any time after that defendant has been served or has appeared in the action, whichever occurs
first.n3 For a discussion of the earliest time to schedule a deposition, see § 51.11. For a discussion of priority when
multiple deposition notices are served, see § 51.14. For a discussion of when subsequent depositions may be taken, see
§ 51.90.

[3] Deposition by Plaintiff

[a] Generally

The plaintiff must wait 20 days after the service of summons on or the appearance of any defendant before he or she
may serve a deposition notice without leave of court.n4 For discussion of altering the sequence of discovery by
deposition, see § 51.14.

Service on or the appearance of any defendant is sufficient to start the running of the 20-day period.n5 Thus, a plaintiff
may serve a deposition notice without leave of court if at least one defendant has been served or has appeared 20 days
before, even if other defendants have not been served or appeared within that period.n6 However, it is good practice to
serve the deposition notice on those defendants who have not yet been served with summons or entered an appearance,
so that they have an opportunity to seek to impose certain terms and conditions on the taking of the deposition, either by
stipulation or protective order, and may not later seek to have the deposition suppressed for lack of notification to
them.n7

[b] Leave to Serve Deposition Notice Early

In order to serve a deposition notice before 20 days have expired from the date a defendant was served with summons or
appeared, the plaintiff must file a motion seeking leave of court. The motion may be filed with or without notice. On
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good cause shown, the court may grant the plaintiff leave to serve a deposition notice at an earlier date.n8 No
exceptions to the requirement of leave of court for an early deposition are provided. For forms for use by a plaintiff to
obtain an order granting leave to serve a deposition notice at an earlier date, see § 51.140.

[c] Federal Practice Compared

Under federal practice, a party must obtain leave of court, which will be granted to the extent consistent with the
principles stated in Federal Rule of Civil Procedure 26(b)(2),n9 if the person to be examined is confined in prison or if,
without the written stipulation of the parties:n10

A. A proposed deposition would result in more than 10 depositions being taken under Rule 30 or 31 of the Federal
Rules of Civil Procedure by the plaintiffs, the defendants, or third-party defendants;

B. The person to be examined already has been deposed in the case; or

C. A party seeks to take a deposition before the time specified in Federal Rule of Civil Procedure 26(d),n11 unless the
notice contains a certification, with supporting facts, that the person to be examined is expected to leave the United
States and be unavailable for examination in this country unless deposed before that time.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2026.010(a).

(n2)Footnote 2. See Code Civ. Proc. § 2027.010(a).

(n3)Footnote 3. Code Civ. Proc. § 2025.210.

(n4)Footnote 4. Code Civ. Proc. § 2025.210(b).

(n5)Footnote 5. See Code Civ. Proc. § 2025.210(b).

(n6)Footnote 6. See Waters v. Superior Court (1962) 58 Cal. 2d 885, 892, 27 Cal. Rptr. 153, 377 P.2d 265
(decided under prior law).

(n7)Footnote 7. See Waters v. Superior Court (1962) 58 Cal. 2d 885, 893, 27 Cal. Rptr. 153, 377 P.2d 265
(decided under prior law when plaintiff could proceed without deposition notice to unserved defendants only on
showing of good cause). For a discussion of protective orders before the deposition is taken, see § 51.33; for a
discussion of orders to suppress a deposition, see § 51.83.

(n8)Footnote 8. Code Civ. Proc. § 2025.210(b). See Pearlson v. Does 1 to 646 (1999) 76 Cal. App. 4th 1005,
1011-1012, 90 Cal. Rptr. 2d 787 (plaintiff failed to show good cause for leave to notice early deposition when it was
evident that the plaintiff had not yet served summons on any defendant because no viable defendant had yet been
identified and the only purpose of the discovery for which leave was sought was to conduct a ''fishing expedition'' to
identify potential defendants).

(n9)Footnote 9. See § 7.20[2][b].

(n10)Footnote 10. Fed. R. Civ. P., Rule 30(a)(2).
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(n11)Footnote 11. See § 7.03[1].
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§ 51.11 Earliest Time to Schedule Deposition After Service of Notice

Except as otherwise provided below, both the plaintiff and defendant are required to schedule the deposition for a date
at least 10 days after service of the deposition notice.n1 If the party giving notice of the deposition is a subpoenaing
party as defined in Code of Civil Procedure Section 1985.3 or Section 1985.6, and the deponent is a witness
commanded by a deposition subpoena to produce personal records of a consumer or the employment records of an
employee, the deposition must be scheduled for a date at least 20 days after issuance of that subpoena.n2 In unlawful
detainer proceedings or other proceedings under Code of Civil Procedure § 1159 et seq. (forcible entry and detainer), an
oral deposition must be scheduled for a date at least five days after service of the deposition notice, but not later than
five days before trial.n3 Five, 10, or 20 days, respectively, must be added to these periods if the deposition is served by
mail and the place of address is within California, outside California but within the United States, or outside the United
States.n4

In order to shorten or extend the notice period, a party must file a motion or an ex parte application seeking leave of
court. On good cause shown, the court may shorten or extend the time for scheduling the deposition, or may stay its
taking until the determination of a motion for a protective order.n5 For forms for use in obtaining an ex parte order
staying a deposition pending the determination of a motion for a protective order, see § 51.145. For general forms for
use in ex parte applications shortening or extending time, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedurePretrial MattersSubpoenasReal Property
LawLandlord & TenantLandlord's Remedies & RightsEviction ActionsForcible Entry & DetainerReal Property
LawTitle QualityAdverse Claim ActionsUnlawful Detainer

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.270(a).

(n2)Footnote 2. Code Civ. Proc. § 2025.270(c). For discussion and forms relating to subpoenaing a custodian of
consumer records, see Ch. 53.

(n3)Footnote 3. Code Civ. Proc. § 2025.270(b).

(n4)Footnote 4. Code Civ. Proc. § 2016.050 (incorporating time extension periods of Code Civ. Proc. § 1013(a));
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see also Code Civ. Proc. Section 1013(c), (e) (extension for service by Express Mail or facsimile transmission).

(n5)Footnote 5. Code Civ. Proc. § 2025.270(c); see Code Civ. Proc. § 2025.420 (motion for protective order).
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§ 51.12 Combined Motion by Plaintiff to Shorten Period for Serving Deposition Notice and Scheduling
Deposition

When circumstances require the taking of a deposition earlier than the normal statutory periods, the plaintiff will usually
simultaneously seek leave of court to serve the deposition notice prior to the expiration of 20 days after a defendant has
been served with summons or has appeared,n1 and to shorten the period for scheduling the deposition,n2 since
compliance with both time specifications is required.

For forms combining a motion for leave to serve a deposition notice early with a motion to shorten the notice period,
see § 51.140.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.210(b).

(n2)Footnote 2. Code Civ. Proc. § 2025.270(d).
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§ 51.13 Latest Time Depositions May Be Taken

As with all discovery proceedings, a party is entitled as a matter of right to complete deposition proceedings on or
before the 30th day before the date initially set for the trial, and to have motions concerning discovery by deposition
heard on or before the 15th day before the date initially set for the trial.n1 If either of these dates falls on a Saturday,
Sunday, or judicial holiday (see Code of Civil Procedure Section 10 (designated judicial holidays)), the last day is the
next court day closer to the trial date.n2 In the case of a retrial or new trial, discovery is reopened and these deadlines
are calculated by reference to the date initially set for the new trial.n3

Discovery by deposition is considered completed on the day the deposition begins.n4 Thus, the deposition itself may
continue even though the initial trial date is less than 30 days away, so long as the deposition commences on or before
the 30th day before the initial trial date.

On motion of any party, the court may grant leave to commence a deposition, or to have a motion concerning a
deposition heard, closer to the initial trial date, or to reopen discovery after a new trial date has been set.n5

For further discussion and forms relating to time limitations on discovery generally, see Chapter 3.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2024.020.

(n2)Footnote 2. Code Civ. Proc. § 2016.060.

(n3)Footnote 3. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70, 991
P.2d 156 ; see Ch. 3, § 3.01[2][g].

(n4)Footnote 4. Code Civ. Proc. § 2024.010.

(n5)Footnote 5. Code Civ. Proc. § 2024.050; see Ch. 3, § 3.02.
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§ 51.14 Altering Sequence of Discovery by Deposition

[1] Generally No Priority for Discovery

The general rule is that the fact that one party is conducting discovery, whether by deposition or another method, does
not operate to delay the discovery of any other party unless there is a rule of the Judicial Council, a local court rule, or a
local uniform written policy to the contrary.n1 However, on motion and for good cause shown, the court may establish
the sequence and timing of discovery for the convenience of parties and witnesses and in the interests of justice.n2 For
discussion and forms relating to the regulation of the sequence of discovery methods generally, see Chapter 41.

[2] Priority When Multiple Deposition Notices Are Served

[a] Generally

Ordinarily, depositions will be taken in the order in which they are noticed. However, a question may arise regarding
which party should be first to commence a deposition when a later-served deposition notice schedules a date for taking
the deposition that is earlier than that scheduled in the first deposition notice to be served. Under Code of Civil
Procedure Section 2019.020, discussed in [1], above, a prior service of notice of deposition will not operate to postpone
a later-noticed deposition, unless a judicial council rule, local court rule, or written policy provides otherwise.n3

A rule favoring priority based on the order in which deposition notices are served can lead to a race to be the first to
serve a notice, and can cause inequities when the first party to serve a deposition notice schedules the deposition for a
much later date, thus delaying for an inordinate length of time the opportunity for other parties to take depositions.n4

[b] Priority Established by Defendant

The plaintiff must wait 20 days after the service of summons on or the appearance of any defendant before he or she
may serve a deposition notice without leave of court.n5 A defendant, on the other hand, may serve a deposition notice
without leave of court at any time after that defendant has been served or has appeared in the action, whichever occurs
first,n6 and is not subject to a waiting period other than the minimum 10-day period for noticing a deposition that is
applicable to any party.n7 Thus, if local rule or written policy establishes priority by the order of service of the
deposition notice, rather than the scheduled date of the deposition, a defendant who served notice of deposition
immediately on being served summons or appearing could prevent the plaintiff from having the first opportunity to take
a deposition. This appears to be consistent with one of the purposes of the 20-day postponement applicable to plaintiffs,
which is to afford the defendant time to obtain counsel and inform himself or herself of the nature of the suit.n8

Page 129



[3] Considerations of Convenience and Justice

For good cause shown, the court may alter the sequence of discovery for the convenience of the parties and in the
interests of justice.n9 Thus, depositions have been delayed pursuant to a protective order so that a party could file a
motion to produce recordings of their conversations and inspect the recordings in order to refresh their recollection prior
to the deposition, even though the deposition was first in order both by priority of notice and by stipulation.n10 When a
deposition is first in order of discovery, and the sequence is reversed because the party taking the later-scheduled
deposition files an ex parte application to stay a deposition pending determination of a protective or other regulatory
order, the first party may file a protective order seeking to reinstate its precedence, which may be granted if the stay was
improvidently granted.n11

[4] Procedure for Altering Sequence of Depositions

The sequence of discovery by deposition may be altered by the court, for good cause shown, either pursuant to Code of
Civil Procedure Section 2019.020, which authorizes the court to establish the sequence of discovery generally, or
pursuant to a protective order under Code of Civil Procedure Section 2025.420. The court may issue a protective order
prior to the taking of a deposition ordering that the deposition not be taken at all,n12 that the deposition be taken at a
different time,n13 or, in the case of a videotape deposition of a treating or consulting physician or of any expert witness
intended for use at trial, that the deposition be postponed until the moving party has had an adequate opportunity to
prepare, by discovery deposition of the deponent, or other means, for cross-examination.n14 For additional discussion
of protective orders prior to the taking of depositions, see § 51.33.

The mere fact that the party who secures discovery first may derive advantages over the opposing party will ordinarily
not constitute good cause for changing the normal timing of discovery.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2019.020(a).

(n2)Footnote 2. Code Civ. Proc. § 2019.020(b).

(n3)Footnote 3. Code Civ. Proc. § 2019.020(a).

(n4)Footnote 4. See Committee Note of 1970 to Amended Fed. R. Civ. P., Rule 26(d) (fact that party is conducting
discovery, whether by deposition or otherwise, does not operate to delay any other party's discovery unless court orders
otherwise).

(n5)Footnote 5. Code Civ. Proc. § 2025.210(b).

(n6)Footnote 6. Code Civ. Proc. § 2025.210(a).

(n7)Footnote 7. See Code Civ. Proc. § 2025.270.

(n8)Footnote 8. See Waters v. Superior Court (1962) 58 Cal. 2d 885, 892, 27 Cal. Rptr. 153, 377 P.2d 265
(decided under prior law).

(n9)Footnote 9. See Code Civ. Proc. § 2019.020.
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(n10)Footnote 10. See Rosemont v. Superior Court (1964) 60 Cal. 2d 709, 714-715, 36 Cal. Rptr. 439, 388 P.2d
671 ; Poeschl v. Superior Court (1964) 229 Cal. App. 2d 383, 386, 40 Cal. Rptr. 697 (both cases decided under prior
law).

(n11)Footnote 11. See Flynn v. Superior Court (1979) 89 Cal. App. 3d 491, 494, 152 Cal. Rptr. 796 (decided
under prior law).

(n12)Footnote 12. Code Civ. Proc. § 2025.420(b)(1).

(n13)Footnote 13. Code Civ. Proc. § 2025.420(b)(2).

(n14)Footnote 14. Code Civ. Proc. § 2025.420(b)(3).

(n15)Footnote 15. Rosemont v. Superior Court (1964) 60 Cal. 2d 709, 714, 36 Cal. Rptr. 439, 388 P.2d 671
(decided under prior law).
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§ 51.20 Notice of Deposition

[1] Who Must Be Served Notice

[a] Deponent and All Parties Who Have Appeared in Action

A party who desires to take the oral deposition of any person must give notice in writing to that person in the manner set
forth in Code of Civil Procedure Section 2025.220. However, when only the production by a nonparty of business
records for copying is sought under Code of Civil Procedure Sections 2020.410-2020.440, a copy of the deposition
subpoena (discussed in [3], below) is sufficient to serve as notice of the deposition. A copy of the notice must be given
to every other party who has appeared in the action. The notice, or the accompanying proof of service, must list all the
parties or attorneys for parties on whom it is served.n1

[b] Consumer or Employee Whose Records Are Subpoenaed

If the party giving notice of the deposition is a subpoenaing party as defined in Code of Civil Procedure Section
1985.3n2 or Section 1985.6n2.1 and the deponent is a witness commanded by a deposition subpoena to produce
personal records of a consumer or the employment records of an employee, the subpoenaing party must also serve the
notice of deposition on the consumer or employee, along with a notice of privacy rights and a copy of the deposition
subpoena.n3 However, if the subpoenaing party is the consumer or employee, and he or she is the only subject of the
subpoenaed records, notice and the delivery of the other documents specified in Code of Civil Procedure Section
1985.3(b) or Section 1985.6(e) are not required.n3.1 For a discussion of procedures and related forms for subpoenaing
the records of a consumer, see Chapter 53.

[2] Effect of Notice on Party Deponent

[a] Deposition in California

If a deposition is to be taken in California for an action pending in California, the service of a deposition notice is
effective to require any deponent who is a party to the action, or an officer, director, managing agent, or employee of a
party, to attend and to testify, as well as to produce any document or tangible thing for inspection and copying.n4

[b] Deposition Outside State

If a deposition is to be taken in another state of the United States, in a territory or an insular possession subject to its
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jurisdiction, or in a foreign nation for an action pending in California, and the deponent is a party to the action or an
officer, director, managing agent, or employee of a party, the service of the deposition notice is effective to compel that
deponent to attend and to testify, as well as to produce any document or tangible thing for inspection, copying, and any
related activity.n5

PRACTICE TIP:
Providing additional copy of notice. When a Notice of Taking Deposition with Production of Documents
is all that is required to compel the attendance of a deponent and no deposition subpoena is required to be
served on the deponent, it is recommended that an additional copy of the notice be forwarded to counsel
for the deponent with a cover letter requesting that the deponent be immediately provided with the extra
copy of the notice. This should assure the party desiring to take the deposition that the deponent will
have notice of the documents requested, and will further afford the deponent the opportunity to search
for, locate, and bring the requested documents to the deposition. This process should forestall the witness
from contending that there was no notice communicated to him or her as to what documents, if any, were
requested. Experienced counsel receiving a notice of taking deposition should forward the notice to the
deponent automatically, however, the above is suggested to avoid potential difficulties. By John F.
DeMeo.

[3] Deposition Subpoena Required for Nonparty Deponent

[a] Deposition in California

If a deposition is to be taken in California for an action pending in California, the attendance and testimony of a
deponent other than a party or a party-affiliated person, as well as the production by the deponent of any document or
tangible thing for inspection and copying, requires the service on the deponent of a deposition subpoena under Code of
Civil Procedure Section 2020.010 et seq.n6 For a discussion of procedures for compelling the attendance of or
production by a nonparty deponent through service of a deposition subpoena, see Chapter 53.

[b] Deposition Outside State

If a deposition is to be taken in another state of the United States, in a territory or an insular possession subject to its
jurisdiction, or in a foreign nation for an action pending in California, and the deponent is not a party to the action or an
officer, director, managing agent, or employee of a party, a party serving a deposition notice must use any process and
procedures required and available under the laws of the state, territory, insular possession, or foreign nation where the
deposition is to be taken to compel the deponent to attend and to testify, as well as to produce any document or tangible
thing for inspection, copying, and any related activity.n7

[4] Contents of Notice

[a] Generally

A deposition notice must state each of the following:n8

1. The address where the deposition will be taken;

2. The date of the deposition, selected under Code of Civil Procedure Section 2025.270, and the time the
deposition will commence;

3. The name of each deponent, and the address and telephone number, if known, of any deponent who is
not a party to the action;
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4. The specification with reasonable particularity of any materials or category of materials to be
produced;

5. Any intention to record the testimony by audio or video technology, in addition to recording the
testimony stenographically;

6. Any intention to record the testimony by stenographic method, through instant visual display of
testimony; and

7. Any intention to reserve the right to use at the trial or hearing a video recording of deposition
testimony of a treating or consulting physician or expert witness under Code of Civil Procedure Section
2025.620(d).

Each of these requirements is discussed below. For a form of notice of taking deposition, see § 51.142[1]. For a
stipulation to take a deposition, see § 51.142[2]. For forms of notice to take or stipulate to a deposition in a foreign
nation, see Chapter 6.

[b] Location of Deposition

In selecting the place at which the deposition will be taken, the deposing party must bear in mind the distance
limitations for compelling the attendance of the witness. These will differ depending on the status of the witness as a
natural person or an organizational deponent and as a party or a nonparty.n9 They will also differ depending on where
the action is pending.n10 For a discussion of restrictions on the distance a deponent may be compelled to travel in order
to attend a deposition for an action pending in California, see §§ 51.22 and 51.23. For a discussion of distance
restrictions for depositions in California when the action is pending out of state, see § 51.24. For discussion of taking
and attending a deposition by telephone, see § 51.51A.

It is a common practice in California to notice depositions for taking in the office of an attorney, which appears to be
acceptable so long as the location is within the distance limitations set forth in Code of Civil Procedure Section
2025.250. However, a party or witness might have a valid objection if under the particular circumstances this location
created an unfair advantage to the attorney's client or an intimidating atmosphere for a deponent or party.n11

[c] Date and Time of Deposition

The deposition notice must state the date of the deposition and the time it will commence.n12 The deposition must be
scheduled at least 10 days after service of the deposition notice or 20 days after service of the deposition notice if a
deposition subpoena commands a witness to produce the personal records of a consumer or the employment records of
an employee.n13 In the case of an unlawful detainer proceeding or other proceeding under Code of Civil Procedure §
1159 et seq. (forcible entry and detainer), the deposition must be scheduled for a date at least five days after service of
the deposition notice, but not later than five days before trial.n14 The date of the deposition set forth on the deposition
notice must conform with this requirement, unless the deposing party has been granted leave by the court to shorten the
deposition notice period.n15 For discussion of the time requirements for scheduling a deposition, see §§ 51.10 and
51.11. For forms for shortening the time for scheduling a deposition, see § 51.140.

It is customary, although not mandatory, to include in the deposition notice a statement that if the oral examination is
not completed on the date specified, it will be continued from day to day thereafter, Sundays and holidays excepted,
until the deposition is completed.n16

[d] Identity of Deponent

[i] Generally
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In order for the parties served notice of the taking of a deposition to properly prepare for cross examination, it is
essential that they are adequately apprised of the deponent's identity. The deposition notice must therefore state the
name of each deponent, and the address and telephone number, if known, of any deponent who is not a party to the
action.n17

[ii] Identity of Deponent Unknown

If the name of the deponent is not known, the deposition notice must set forth instead a general description sufficient to
identify the person or particular class to which the person belongs.n18 In the case of an organizational deponent, the
party serving the notice may, presumably, either describe the status of the agent it wishes to testify on behalf of the
organization, or seek to have the organization designate the best qualified agent to testify on its behalf, as discussed
under [iii], below.

[iii] Organizational Deponent

If the deponent is an organizational entity rather than a natural person, the deposition notice must describe with
reasonable particularity the matters on which the examination is requested.n19 This requires the deponent to designate
and produce at the deposition those of its officers, directors, managing agents, employees, or agents who are most
qualified to testify on its behalf concerning those matters to the extent of any information known or reasonably available
to the deponent. The deposition subpoena must advise a nonparty deponent of its duty to make this designation.n20

There appears to be nothing to preclude the party noticing the deposition from naming as the organizational deponent a
person affiliated with the party-organization and known by the deposing party to be qualified to testify on the
organization's behalf with regard to discoverable matters, or from setting forth a general description of the
organizational affiliate it prefers to testify on the organization's behalf.

[e] Specification of Materials to Be Produced

The deposition notice must specify with reasonable particularity any materials or category of materials to be produced
by any deponent.n21 This serves the dual purpose of ensuring that the deponent is properly apprised of the nature of the
materials sought, and enabling other parties served with the deposition notice to prepare for the examination at the
deposition.

If the deponent is not a party, the deposition subpoena that commands production of business records, documents, and
tangible things must designate the business records, documents, and tangible things to be produced either by specifically
describing each individual item or by reasonably particularizing each category of item. The deposition subpoena must
also specify any testing or sampling that is being sought.n22 An identical copy of this deposition subpoena must be
served with the deposition notice.n23 In this case, the specification in the deposition notice of materials to be produced,
required by Code of Civil Procedure Section 2025.220(a)(4), may be met through incorporating by reference the
attached deposition subpoena containing the description of the materials to be produced. For discussion of compelling
production by a party deponent at a deposition, see § 51.21. For discussion of procedures to compel a nonparty
deponent to produce items at a deposition, see Chapter 53.

[f] Intent to Record Deposition by Audio or Video Technology or to Use Instant Visual Display

Unless the parties agree or the court orders otherwise, the testimony of the deponent, as well as any stated objections,
must be taken stenographically.n24 If the deposing party desires to record the testimony by audio or video technology,
in addition to the stenographic recording, he or she must state this intention in the deposition notice, unless the parties
agree that the testimony may also be recorded by either of these methods.n25 For a discussion of special procedures
applicable when a deposition is recorded by audio or video technology, see § 51.52.
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If the deposing party desires to record the testimony by stenographic method, through the instant visual display of the
testimony, he or she must state this intention in the deposition notice. If the deposition will be conducted using instant
visual display, a copy of the deposition notice must also be given to the deposition officer.n26 Any offer to provide the
instant visual display of the testimony or to provide rough draft transcripts to any party that is accepted before, or
offered at, the deposition must also be made by the deposition officer at the deposition to all parties in attendance.n27
Any party or attorney requesting the provision of the instant visual display of the testimony, or rough draft transcripts,
must pay the reasonable costs of those services, which may be no greater than the costs charged to any other party or
attorney.n28

[g] Intent to Reserve Right to Use Video Recording of Deposition Testimony at Trial

If a video recording of the deposition testimony of a treating or consulting physician or of any expert witness is noticed,
and the deposing party anticipates using the deposition at the trial or hearing, any intention to reserve the right to do so
must be stated in the deposition notice.n29 If no reservation of right to use the video-recorded deposition of the
physician or expert witness is stated in the deposition notice, the deposition may not be offered as evidence at the trial
or hearing.n30 For discussion of the use of depositions at trial, see Chapter 50.

[h] Subject Matter of Deposition

There is no general requirement that the deposition notice specify the purpose or subject matter of the examination.
However, if the named deponent is an organization rather than a natural person, the deposition notice must describe
with reasonable particularity the matters on which examination is requested in order to trigger the deponent's duty to
designate its most qualified officer, director, managing agent, employee, or agent to testify on its behalf.n31

[5] Subpoenaed Deponent

If the attendance of the deponent is to be compelled by service of a deposition subpoena under Code of Civil Procedure
Section 2020.010 et seq., an identical copy of that subpoena must be served with the deposition notice.n32 For
discussion of procedures for subpoenaing a nonparty deponent, see Chapter 53.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.240(a).

(n2)Footnote 2. Code Civ. Proc. § 1985.3(a)(3) defines ''subpoenaing party'' as the person causing a subpoena
duces tecum to be issued or served in connection with any civil action or proceeding, exclusive of state or local
agencies, defined in Gov. Code § 7465, or entities provided for under Cal. Const. art. VI in proceedings maintained
before an adjudicative body of that entity pursuant to Bus. & Prof. Code § 6000 et seq. (State Bar Act).

(n3)Footnote 2.1. Code Civ. Proc. § 1985.6(a)(5) defines ''subpoenaing party'' as the person or persons causing a
subpoena duces tecum to be issued or served in connection with any civil action or proceeding. The definition does not
include the state or local agencies described in Gov. Code § 7465, or any entity provided for under Cal. Const. art VI in
proceedings maintained before an adjudicative body of that entity pursuant to Bus. & Prof. Code § 6000 et seq. (State
Bar Act).

(n4)Footnote 3. Code Civ. Proc. § 2025.240(b) (notice of privacy rights must be that specified in Code Civ. Proc.
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§§ 1985.3(e) (personal records) and 1985.6(e) (employment records)).

(n5)Footnote 3.1. Code Civ. Proc. §§ 1985.3(l), 1985.6(k).

(n6)Footnote 4. Code Civ. Proc. § 2025.280(a).

(n7)Footnote 5. Code Civ. Proc. §§ 2026.010(b) (production permissible for inspection, copying, and any related
activity), 2027.010(b) (production permissible for inspection and copying only).

(n8)Footnote 6. Code Civ. Proc. § 2025.280(b).

(n9)Footnote 7. Code Civ. Proc. §§ 2026.010(c), 2027.010(c).

(n10)Footnote 8. See Code Civ. Proc. § 2025.220(a).

(n11)Footnote 9. See Code Civ. Proc. § 2025.250.

(n12)Footnote 10. See Code Civ. Proc. §§ 2026.010 (oral deposition in another state or in territory or insular
possession under jurisdiction of United States); 2027.010 (oral deposition in foreign nation).

(n13)Footnote 11. For discussion of objections to a notice of deposition, see § 51.31.

(n14)Footnote 12. Code Civ. Proc. § 2025.220(a)(2).

(n15)Footnote 13. Code Civ. Proc. §§ 2020.220(a)(2), 2025.270(a), (c).

(n16)Footnote 14. Code Civ. Proc. § 2025.270(b).

(n17)Footnote 15. See Code Civ. Proc. §§ 2025.220(a)(2), 2025.270(d).

(n18)Footnote 16. See discussion of deposition stipulations in Ch. 41.

(n19)Footnote 17. Code Civ. Proc. § 2025.220(a)(3).

(n20)Footnote 18. Code Civ. Proc. § 2025.220(a)(3).

(n21)Footnote 19. Code Civ. Proc. § 2025.230.

(n22)Footnote 20. See Code Civ. Proc. § 2025.230.

(n23)Footnote 21. Code Civ. Proc. § 2025.220(a)(4); cf. former Code Civ. Proc. § 2019(a)(5) (requiring
specification of materials to be produced by party deponent only).

(n24)Footnote 22. See Code Civ. Proc. § 2020.410(a) (deposition subpoena commanding only production of
business records for copying), (e) (deposition subpoena commanding both deponent's attendance and testimony, as well
as production of business records, documents, and tangible things).

(n25)Footnote 23. See Code Civ. Proc. § 2025.240(a).

(n26)Footnote 24. Code Civ. Proc. § 2025.330(b); see also Code Civ. Proc. § 2017.720(b) (use of technology in
conducting discovery does not modify requirement for use of stenographic court reporter as provided in Code Civ. Proc.
§ 2025.330(b)).

(n27)Footnote 25. See Code Civ. Proc. §§ 2025.220(a)(5), 2025.330.
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(n28)Footnote 26. Code Civ. Proc. § 2025.220(a)(5).

(n29)Footnote 27. Code Civ. Proc. § 2025.220(a)(5).

(n30)Footnote 28. Code Civ. Proc. § 2025.220(a)(5).

(n31)Footnote 29. See Code Civ. Proc. § 2025.220(a)(6).

(n32)Footnote 30. See Code Civ. Proc. § 2025.620(d).

(n33)Footnote 31. Code Civ. Proc. §§ 2025.220 and 2025.230; see discussion in [d], above.

(n34)Footnote 32. Code Civ. Proc. § 2025.240(a).
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§ 51.21 Production of Materials at Deposition

The deposing party may require deponents who are parties or affiliates of parties to produce at the deposition books,
documents, records, and other materials by specifying the materials to be produced in the notice of the deposition.n1
The notice must specify with reasonable particularity the materials or category of materials to be produced by the
deponent.n2

The deposing party may also require the production of documents that were used to refresh the memory of a deponent,
regardless of whether that deponent is a party or party affiliate.n3 Although when the deponent is a party or party
affiliate, the deposing party will generally require such production at the time of deposition,n4 the party in possession of
the documents may be required, pursuant to Evidence Code Section 771, to produce those documents either before or at
the time of the deposition, even when that party is not the deponent. Under Evidence Code Section 771, which applies to
depositions,n5 if a witness uses a writing to refresh his or her memory concerning any matter about which he or she
testifies, that writing must be produced at the hearing at the request of an adverse party.n6 Thus, when a nonparty
deponent admitted that he had looked at documents under the control of the defendant to assist him in remembering past
events, and said that without all of the documents in front of him, he could not recall which ones actually refreshed his
recollection and which did not, and that anything that he looked at probably gave him some benefit of refreshing his
recollection, the deposing party was entitled to view all the documents that the deponent had reviewed.n7 The deposing
party is not required to build a stronger foundation for discovery of the documents.n8

Additionally, a party may also be required to produce documents and other materials independently of a deposition
pursuant to a notice for production and inspection under Code of Civil Procedure Section 2031.010 et seq. Inspection
should be used if a party wishes to examine documents or other materials in the custody or under the control of a party
prior to the deposition, as part of his or her preparation for the examination. This method of production and inspection is
not applicable to nonparties, who may only be compelled to produce documents pursuant to a deposition subpoena.n9

For discussion of production of materials by a nonparty at a deposition, see Chapter 53. For a discussion of procedures
for requesting production of documents from a party under Code of Civil Procedure Section 2031.010 et seq., see
Chapter 61.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
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Inspection

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.220(a)(4) (specification of materials to be produced by deponent),
2025.280 (requirement to attend and produce), 2025.450 (motion for order to compel production of any document or
thing described in deposition notice, and sanctions for failure to obey order).

(n2)Footnote 2. See Code Civ. Proc. § 2025.220(a)(4); see discussion in § 51.20[4][e].

(n3)Footnote 3. See Evid. Code § 771.

(n4)Footnote 4. Code Civ. Proc. § 2025.220(a)(4).

(n5)Footnote 5. Code Civ. Proc. § 2025.330(d) (examination and cross-examination of deponent shall proceed as
permitted at trial under Evidence Code provisions).

(n6)Footnote 6. Evid. Code § 771(a).

(n7)Footnote 7. International Ins. Co. v. Montrose Chemical Corp. (1991) 231 Cal. App. 3d 1367, 1372, 282 Cal.
Rptr. 783 .

(n8)Footnote 8. International Ins. Co. v. Montrose Chemical Corp. (1991) 231 Cal. App. 3d 1367, 1372-1374,
282 Cal. Rptr. 783 (court of appeal affirmed imposition of monetary sanctions for failure to produce documents).

(n9)Footnote 9. See Code Civ. Proc. §§ 2020.410, 2020.510, 2025.280(b).
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§ 51.22 Distance Limitations for Depositions Taken in California for Actions Pending in California

[1] Generally

The deposition provisions of the Civil Discovery Act limit the distance that a deponent may be required to travel in
order to attend a deposition. Permissible distances will differ according to whether the deponent is a natural person,n1
or an organization, and, if an organization, whether it is a party or a nonparty, and whether it has designated a principal
executive or business office.n2

In the case of a natural person who is a party, or an officer, director, managing agent, or employee of a party, the
deposing party may file a motion to require the deponent to attend the deposition at a more distant location than that
specified in Code of Civil Procedure Section 2025.250(a). The motion may be granted on a showing of good cause.n3
However, in the case of a nonparty deponent, there are no procedures for compelling the deponent to travel a further
distance than that specified, although there is nothing to preclude an agreement by the nonparty deponent to travel a
further distance.n4 For a discussion of regulating discovery methods, including depositions, by stipulations, see Chapter
41.

[2] Natural Person

The deposition of a natural person, whether or not a party to the action or proceeding, must be taken at a place that is, at
the option of the party giving notice of the deposition, either within 75 miles of the deponent's residence, or within the
county where the action is pending and within 150 miles of the deponent's residence.n5 However, this distance
requirement may be modified by a court order.n6

[3] Organizational Deponent

[a] Organization That Is Party

The deposition of an organization that is a party to the action or proceeding must be taken at a place that is, at the option
of the party giving notice of the deposition, either within 75 miles of the organization's principal executive or business
office in California, or in the county where the action is pending, and within 150 miles of the office.n7

[b] Organization That Is Nonparty

The deposition of any organization that is not a party must be taken within 75 miles of the organization's principal
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executive or business office in California, unless the organization consents to a more distant location.n8

[c] Organization That Fails to Designate Principal Office

If an organization has not designated a principal executive or business office, the deposition must be taken at a place
that is, at the option of the party giving notice of the deposition, either within the county where the action is pending, or
within 75 miles of any executive or business office of the organization in California.n9

[4] Deposition of Party at More Distant Location

[a] Motion After Attempt at Informal Resolution

A party who desires to take the deposition of a natural person who is a party to the action or an officer, director,
managing agent, or employee of a party at a place that is more distant than that permitted under Code of Civil Procedure
Section 2025.250(a) must make a reasonable and good-faith attempt to resolve the matter informally by securing the
deponent's consent or stipulation to the more distant location.n10 If the matter cannot be resolved informally, the
deposing party may move for an order that the deponent attend the deposition at a place that is more distant than that
permitted under Code of Civil Procedure Section 2025.250(a).n11

For example, such an order was held to be appropriate in Glass v. Superior Court. n12 In Glass, the plaintiffs, Indiana
corporations, sued the defendants, former officers of a subsidiary company headquartered in California, for damages,
alleging tortious diversion of business. The defendants cross complained on a number of causes of action. In order to
depose three senior members of the plaintiffs' management teams in California, the defendants moved for an order
under former Code. Civ. Proc. § 2025(e)(3) (now see Code of Civil Procedure Section 2025.260). The plaintiffs
opposed the motion on the ground they were Indiana residents and principals of Indiana corporations, and could only be
deposed within 75 miles of their residences. The trial court, in reliance on former Code. Civ. Proc. § 2026 (now see
Code of Civil Procedure Section 2026.010 et seq.),n13 denied the motion and awarded monetary sanctions against the
defendants and their counsel. In the hearing on a petition for writ filed by the defendants, the court of appeal ordered the
trial court to set aside and vacate its orders denying the motion and assessing sanctions and to enter new orders granting
the motion and denying the request for sanctions.n14 The plaintiffs argued that Code of Civil Procedure Section
1989n15 controls over the general discovery statutes because the latter enactments have made no specific provisions to
the contrary. They claimed that the deposition of an out-of-state resident may be taken in California only pursuant to
stipulation. Otherwise, pursuant to Code of Civil Procedure Section 2026.010 et seq., it must be taken within 75 miles
of the deponent's out-of-state residence or business address.n16 The court disagreed, saying that former Code. Civ.
Proc. § 2025(e)(3) (now see Code of Civil Procedure Section 2025.260) controled and acted as an implied partial repeal
of Code of Civil Procedure Section 1989.n17 Citing dicta from a California Supreme Court casen18 that concerned the
forerunner of Code of Civil Procedure Section 2025.260, the court found that counsel may follow the procedures
described by former Code. Civ. Proc. § 2025 (now see Code of Civil Procedure Section 2025.010 et seq.) and obtain an
order to depose an out-of-state resident in California. Alternatively, counsel may travel to the witness within 75 miles of
his or her residence pursuant to Code of Civil Procedure Section 2026.010. In short, Code of Civil Procedure Section
2026.010 is merely permissive; it does not require nonresidents to be deposed outside California.n19

For forms for obtaining an order for a distant deposition of a party or party-affiliated deponent, see § 51.141.

[b] Factors Considered in Deciding Motion

In exercising its discretion to grant or deny a motion to take a distant deposition, the court must take into consideration
any factor tending to show whether the interests of justice will be served by requiring the deponent's attendance at the
more distant place. These factors include, but are not limited to, the following:n20

1. Whether the moving party selected the forum;
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2. Whether the deponent will be present to testify at the trial of the action;

3. The convenience of the deponent;

4. The feasibility of conducting the deposition by written questions under Code of Civil Procedure
Section 2028.010 et seq.,n21 or of using a discovery method other than a deposition;n22

5. The number of depositions sought to be taken at a place more distant than that permitted under Code
of Civil Procedure Section 2025.250;

6. The expense to the parties of requiring the deposition to be taken within the distance permitted under
Code of Civil Procedure Section 2025.250;

7. The whereabouts of the deponent at the time for which the deposition is scheduled.

[c] Advancement of Travel Expenses

An order granting a motion to take a party's or party-affiliate's deposition at a place more distant than the distance
permitted under Code of Civil Procedure Section 2025.250 may be conditioned on the advancement by the moving
party of the reasonable expenses and costs to the deponent for travel to the place of deposition.n23

[d] Monetary Sanctions

[i] Unsuccessfully Making or Opposing Motion to Increase Travel Limits

Under Code of Civil Procedure Section 2025.260(d), the court must impose a monetary sanction under Code of Civil
Procedure Section 2023.010 et seq. against any party, person, or attorney who unsuccessfully makes or opposes a
motion to increase travel limits for a party-deponent, unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make imposition of the sanction unjust.n24 A sanction under Code
of Civil Procedure Section 2025.260(d) can be imposed in addition to, and independently of, one imposed under Code
of Civil Procedure Sections 2023.010(i) and 2023.020 (failure to meet and confer), and discussed in [ii], below.n25

[ii] Failing to Attempt Informal Resolution of Issues Presented by Motion

In addition to, and independently of, a sanction imposed under Code of Civil Procedure Section 2025.260(d), it appears
that a sanction can also be imposed under Code of Civil Procedure Sections 2023.010(i) and 2023.020.n26 Under Code
of Civil Procedure Section 2023.010(i), a sanctionable misuse of the discovery process occurs in failing to confer in
person, by telephone, or by letter with an opposing party or attorney in a reasonable and good faith attempt to resolve
informally any dispute concerning discovery, if the section governing a particular discovery motion requires the filing
of a declaration stating facts showing that an attempt has been made. Therefore, notwithstanding the outcome of the
particular discovery motion, the court must impose a monetary sanction ordering that any party or attorney who fails to
confer as required pay the reasonable expenses, including attorney's fees incurred by anyone as a result of that
conduct.n27 For further discussion of sanctions, see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMisconductCivil
ProcedureRemediesCosts & Attorney FeesCostsDepositions & Transcripts
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FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.250(a); see [2], below.

(n2)Footnote 2. See Code Civ. Proc. § 2025.250(b), (c); see [3], below.

(n3)Footnote 3. See Code Civ. Proc. § 2025.260; see [4], below.

(n4)Footnote 4. See Code Civ. Proc. § 2016.030 (parties may by written stipulation provide that depositions may
be taken at any place); see also Code Civ. Proc. § 2025.250(c) (consent of nonparty organization to more distant place).

(n5)Footnote 5. Code Civ. Proc. § 2025.250(a).

(n6)Footnote 6. Code Civ. Proc. § 2025.260; see [4], below.

(n7)Footnote 7. Code Civ. Proc. § 2025.250(b); see Rep.'s Notes to Proposed Cal. Civil Discovery Act of 1986,
Note to § 2025(e)(2) (explaining origin of ''principal executive or business office'' in the Corporations Code).

(n8)Footnote 8. Code Civ. Proc. § 2025.250(c).

(n9)Footnote 9. Code Civ. Proc. § 2025.250(c).

(n10)Footnote 10. Code Civ. Proc. § 2025.260(a).

(n11)Footnote 11. Code Civ. Proc. § 2025.260.

(n12)Footnote 12. Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 251 Cal. Rptr. 690 .

(n13)Footnote 13. Oral deposition in another state.

(n14)Footnote 14. Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 1053-1054, 251 Cal. Rptr. 690 .

(n15)Footnote 15. A witness is not required to appear unless he or she is a resident of California at the time of
service.

(n16)Footnote 16. Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 1050, 251 Cal. Rptr. 690 (interpreting
former Code. Civ. Proc. § 2026).

(n17)Footnote 17. Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 1051, 251 Cal. Rptr. 690 (interpreting
former Code Civ. Proc. § 2026).

(n18)Footnote 18. Twin Lock, Inc. v. Superior Court (1959) 52 Cal. 2d 754, 344 P.2d 788 .

(n19)Footnote 19. Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 1052-1053, 251 Cal. Rptr. 690 .

(n20)Footnote 20. Code Civ. Proc. § 2025.260(b); see, e.g., Glass v. Superior Court (1988) 204 Cal. App. 3d
1048, 1053, 251 Cal. Rptr. 690 (decided under prior law).

(n21)Footnote 21. See Chapter 52.

(n22)Footnote 22. See Chapter 40.

(n23)Footnote 23. Code Civ. Proc. § 2025.260(c).

(n24)Footnote 24. Code Civ. Proc. § 2025.260(d); see Code Civ. Proc. § 2023.030(a) (monetary sanction); see
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also Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 1053, 251 Cal. Rptr. 690 (court of appeal annulled award
of monetary sanctions against defendants for bringing motion, ordered trial court to vacate order denying motion and to
enter new order granting motion, and awarded defendant petitioners recovery of their costs).

(n25)Footnote 25. See Code Civ. Proc. §§ 2023.010(i) and 2023.020.

(n26)Footnote 26. See Code Civ. Proc. §§ 2023.010(i) and 2023.020.

(n27)Footnote 27. Code Civ. Proc. § 2023.020.
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§ 51.23 Distance Limitations for Depositions Taken Outside California for Action Pending in California

[1] Depositions Taken Within United States

If a deposition is taken of a party or party-affiliated person in another state of the United States, or in a territory or an
insular possession subject to its jurisdiction, the deposition notice must specify a place within that state, territory, or
insular possession that is within 75 miles of the residence or a business office of the deponent.n1 However, this
provision is merely permissive, and does not require nonresidents to be deposed outside California.n2 In deposing a
nonresident party, counsel may follow the procedures described by Code of Civil Procedure Section 2025.260n3 and
obtain an order to depose an out-of-state resident in California. Alternatively, counsel may travel to the witness's home
state or territory and depose the witness within 75 miles of his or her residence pursuant to Code of Civil Procedure
Section 2026.010.n4

If the deponent is not a party or party-affiliated person, it appears that any distance limitations will be established by the
process and procedures required by the state, territory, or insular possession where the deposition is to occur.n5

For further discussion of depositions taken in states other than California for use in actions pending in California, see
Chapter 6.

[2] Depositions Taken in Foreign Nation

The Civil Discovery Act does not specify any distance limitations on depositions of parties or party-affiliated persons in
a foreign nation.n6 For discussion of the effect of the Hague Convention on California civil rules of discovery
applicable to depositions taken in foreign nations, see Chapter 6.

If the deponent is not a party or party-affiliated person, it appears that any distance limitations will be established by the
process and procedures required by the foreign nation where the deposition is to occur.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsForeign DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsInternational
LawDispute ResolutionEvidenceHague Convention on Taking Evidence AbroadInternational LawDispute
ResolutionEvidenceWitnesses
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2026.010(b).

(n2)Footnote 2. Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 1052-1053, 251 Cal. Rptr. 690 .

(n3)Footnote 3. Deposition of party at more distant location. See § 51.22[4].

(n4)Footnote 4. Glass v. Superior Court (1988) 204 Cal. App. 3d 1048, 1052-1053, 251 Cal. Rptr. 690
(interpreting former Code Civ. Proc. § 2026).

(n5)Footnote 5. See Code Civ. Proc. § 2026.010(c).

(n6)Footnote 6. See Code Civ. Proc. § 2027.010(b).

(n7)Footnote 7. See Code Civ. Proc. § 2026.010(c).
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§ 51.24 Distance Limitations for Depositions Taken in California for Actions Pending in Another Jurisdiction

Whenever any mandate, writ, letters rogatory, letter of request, or commission is issued out of any court of record in any
other state, territory, or district of the United States, or in a foreign nation, or whenever, on notice or agreement, it is
required to take the oral or written deposition of a natural person in California, the deponent may be compelled to
appear and testify, and to produce documents and things, in the same manner, and by the same process as may be
employed for the purpose of taking testimony in actions pending in California.n1

Under prior law, a deposition required to be taken in California for an action pending outside the state was required to
be held at a location within 75 miles of the deponent's residence. Facts supporting this distance limitation were required
to be included within a mandatory affidavit or declaration.n2 Although the affidavit or declaration and the factual
allegations it was required to contain are no longer mandatory,n3 the factual requirements, including the distance
limitation, are still relevant.n4Code of Civil Procedure Section 2029.010 provides that the same manner and the same
process are applicable to depositions for use in out-of-state actions as are applicable to depositions for use in actions
pending within California. Thus, the distance limitations applicable to depositions set forth in Code of Civil Procedure
Section 2025.250 apply to depositions for use in out-of-state actions. Generally, a deposition must be taken within 75
miles of the deponent's residence.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2029.010.

(n2)Footnote 2. See former Code Civ. Proc. § 2029(b).

(n3)Footnote 3. See Code Civ. Proc. § 2029.010.

(n4)Footnote 4. Counsel may choose to draft an affidavit as a convenient method of explaining the necessity for
such a deposition. For a sample form of affidavit, see § 51.142[3].

(n5)Footnote 5. See Code Civ. Proc. § 2025.250 and discussion in § 51.22[1]-[3]. See also Code Civ. Proc. §
2025.260 (motion to hold deposition of party at greater distance) and discussion in § 51.22[4].
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§ 51.25 Service of Deposition Notice on Parties

[1] Manner of Giving Notice

There are no procedures specified in the Civil Discovery Act for service of the deposition notice.n1 However, Code of
Civil Procedure Section 1011 specifies the method and place of service of notices and other papers,n2 and Code of Civil
Procedure Section 1013 provides for extensions of time to do any act or make any response within any prescribed
period.n3 Under former Code of Civil Procedure Section 2019(a)(1), service of the deposition notice might by made in
the manner provided by Code of Civil Procedure Sections 1010-1020 (governing service of written notice). For a
discussion of service of notice procedures generally, see Chapter 8.

If the deponent's attendance is compelled by service of a deposition subpoena, an identical copy of the subpoena must
be served with the deposition notice.n4

[2] Importance of Giving Notice to Parties in Light of One-Deposition Rule

Service of the deposition notice on all parties is important because once any party has taken the deposition of any
natural person, including a party, neither the party who gave, nor any other party who received, notice of that deposition
may take a subsequent deposition of that deponent.n5 However, the court may grant leave to take a subsequent
deposition, or the parties, with the consent of any nonparty deponent, may stipulate to a subsequent deposition.n6 It
would appear that this consent is limited to taking a subsequent deposition of a nonparty deponent. Additionally, a
subsequent deposition may be taken of a natural person who was previously examined as the designate of an
organization, or, pursuant to a court order under Code Civ. Proc. Section 485.230, for the limited purpose of discovering
the identity, location, and value of property in which the deponent has an interest.n7 For further discussion of the
availability of subsequent depositions, see § 51.90.

[3] Effect of Failure to Serve Notice on Party

If a party who has appeared in the action fails to receive notice of a deposition, and is aware of the failure prior to the
taking of the deposition, he or she may choose to file a written objection.n8

If a deposition proceeds in the absence of notice to a party who had appeared in the action, the deposition is not
admissible as evidence against the party not notified.n9 Moreover, if the nature of the action permits only one verdict
among several defendants, and one defendant was not served with notice of the deposition, the deposition would be
inadmissible against even those defendants who were served.n10
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However, if the unserved party is aware of the lack of formal notice prior to the taking of the deposition, but fails to file
written objections, and consents to participating in the deposition, the lack of formal notice may be waived.n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeService of ProcessMethodsGeneral OverviewCivil ProcedurePleading &
PracticeService of ProcessTime LimitationsExtensionsCivil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.220.

(n2)Footnote 2. See Code Civ. Proc. § 1011.

(n3)Footnote 3. See Code Civ. Proc. § 1013; see also Code Civ. Proc. § 2016.050 (incorporating provisions of
Code Civ. Proc. § 1013(a) into Civil Discovery Act).

(n4)Footnote 4. Code Civ. Proc. § 2025.240(a).

(n5)Footnote 5. Code Civ. Proc. § 2025.610(a).

(n6)Footnote 6. Code Civ. Proc. § 2025.610(b).

(n7)Footnote 7. Code Civ. Proc. § 2025.610(c); see Code Civ. Proc. § 485.230.

(n8)Footnote 8. See Code Civ. Proc. § 2025.410 (objection to defective notice). For discussion of written
objections to a defective deposition notice, see § 51.31.

(n9)Footnote 9. See Eades v. Los Angeles Ry. Corporation (1919) 43 Cal. App. 259, 261, 184 P. 884 (decided
under prior law).

(n10)Footnote 10. See Estate of Short (1935) 7 Cal. App. 2d 512, 518, 47 P.2d 555 (action to admit will to
probate; decided under prior law).

(n11)Footnote 11. See Margolis v. Teplin (1958) 163 Cal. App. 2d 526, 531-532, 329 P.2d 535 (party who failed
to object to deposition on ground of lack of formal notice, and stipulated to taking of deposition and use by either party,
waived lack of formal notice); see also Code Civ. Proc. § 2025.410(a) (waiver of errors and irregularities in deposition
notice if no objections filed).
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Reserved
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§ 51.30 Intent to Make Simultaneous Recording

If a party served with a notice of deposition wishes to make an audio or video recording of the deposition
simultaneously with the stenographic or other recording by the deposing party, the party must promptly, and in no event
less than three calendar days before the date for which the deposition is scheduled, serve a written notice of his or her
intention to make an audio or video record of the deposition testimony. The notice of intent to make a simultaneous
recording of the deposition must be served on the party or attorney who noticed the deposition, on all other parties or
attorneys on whom the deposition notice was served, and on any deponent whose attendance is being compelled by a
deposition subpoena under Code of Civil Procedure Section 2020.010 et seq.n1 For a form of notice of intent to make a
simultaneous recording, see § 51.143.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.330(c).
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§ 51.31 Written Objections

[1] Generally

Any party served with a deposition notice that does not comply with the requirements of Code of Civil Procedure
Section 2025.210 (time requirements for noticing deposition),n12025.220(a) (service of deposition
notice),n22025.220(a)(1-6) (contents of deposition notice),n32025.250 (distance limitations on place of deposition),n4
or 2025.270 (time within which deposition may be scheduled after notice)n5 must promptly serve a written objection
specifying the error or irregularity at least three calendar days prior to the date for which the deposition is scheduled. If
no objection is served, the error or irregularity is waived.n6 For a form of objections to a notice of deposition, see §
51.144[1].

[2] Who Must Be Served With Objections

The written objection must be served on the party seeking to take the deposition and on any other attorney or party on
whom the deposition notice was served.n7

[3] Time for Serving Objections

The objection must be made at least three calendar days prior to the date for which the deposition is scheduled.n8

[4] Service Requirements

If an objection is made three calendar days before the deposition date, the objecting party must make personal service of
that objection on the party who gave notice of the deposition, pursuant to Code of Civil Procedure Section 1011, which
governs personal delivery of written notice on a party or his or her attorney. For a discussion of service of notice by
personal delivery, see Chapter 8.

[5] Effect of Serving Objections

Any deposition taken after a written objection is served cannot be offered at the trial or hearing as evidence against the
objecting party under Code of Civil Procedure Section 2025.620 if the party did not attend the deposition and if the
court determines that the objection was a valid one.n9 For a discussion of use of a deposition at trial, see Chapter 50.

If the noticing party accepts that the written objection was valid, a new notice, correcting the error or irregularity, may
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be served.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeService of ProcessMethodsPersonal DeliveryCivil ProcedurePleading &
PracticeService of ProcessTime LimitationsGeneral OverviewCivil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. For discussion of Code Civ. Proc. § 2025.210, see § 51.10.

(n2)Footnote 2. For discussion of procedures for service of written notice, see Chapter 8.

(n3)Footnote 3. For discussion of Code Civ. Proc. § 2025.220(a), see § 51.20[4].

(n4)Footnote 4. For discussion of Code Civ. Proc. § 2025.250, see § 51.22.

(n5)Footnote 5. For discussion of Code Civ. Proc. § 2025.270, see § 51.11.

(n6)Footnote 6. Code Civ. Proc. § 2025.410.

(n7)Footnote 7. Code Civ. Proc. § 2025.410.

(n8)Footnote 8. Code Civ. Proc. § 2025.410(a).

(n9)Footnote 9. Code Civ. Proc. § 2025.410(b).

(n10)Footnote 10. For a form of notice, see § 51.142[1].
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§ 51.32 Motion to Stay Deposition and Quash Deposition Notice

If a party serves a written objection to a deposition notice that does not comply with the requirements of Code of Civil
Procedure Section 2025.210 through 2025.270, inclusive,n1 that party may also move for an order staying the taking of
the deposition and quashing the deposition notice. This motion must be accompanied by a declaration stating facts
showing a reasonable and good-faith attempt at an informal resolution of any issue presented by the motion.n2
Presumably, the requirement of a prior attempt at an informal resolution would necessitate, at a minimum, that if time
permits, the objecting party give the noticing party an opportunity to correct the notice defect before bringing the
motion to quash the deposition notice. For forms for obtaining an order quashing the deposition notice, see §
51.144[2]-[4].

The taking of the deposition will be automatically stayed pending the determination of the motion to quash the
deposition notice. Money sanctions under Code of Civil Procedure Section 2023.010 et seq. are available against any
party, person, or attorney who unsuccessfully makes or opposes a motion to quash a deposition notice, unless the court
finds that the one subject to the sanction acted with substantial justification or that other circumstances make imposition
of the sanction unjust.n3 For discussion of money sanctions generally, see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. For discussion of written objections to deposition notice, see § 51.31.

(n2)Footnote 2. Code Civ. Proc. § 2025.410(c).

(n3)Footnote 3. Code Civ. Proc. § 2025.410(d).
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§ 51.33 Motions for Protective Orders Before Taking of Deposition

[1] Generally

Motions for protective orders may be made before the taking of the deposition, as well as during and after the
deposition.n1 The motion must be accompanied by a declaration stating facts showing a reasonable and good-faith
attempt at an informal resolution of each issue presented by the motion. The court, for good cause shown, may make
any order that justice requires to protect any party, deponent, or other natural person or organization from unwarranted
annoyance, embarrassment, oppression, or undue burden and expense. If the motion is denied in whole or in part, the
court may order that the deponent provide or permit the discovery against which protection was sought on those terms
and conditions that are just.n2 For forms for obtaining protective orders prior to a deposition, see § 51.145.

For discussion and forms relating to limiting the scope of discovery under Code of Civil Procedure Section 2017.010 et
seq., see Chapter 20. For discussion and forms relating to the use of protective orders to restrict the frequency or extent
of use of or to establish the sequence and timing of discovery methods under Code of Civil Procedure Section 2019.010
et seq., see Chapter 41.

[2] Nature of Protective Orders

[a] Order Directing That Deposition Not Be Taken

[i] Generally

Any person or party may seek an order that the deposition not be taken at all.n3 A motion for an order that a deposition
not be taken may be granted based on procedural considerations as, for example, when the deposition is noticed less
than 30 days before trial and its taking would prevent the action from proceeding to trial.n4 The order may also be
granted when the information sought is privileged or is irrelevant to the case and would not lead to admissible evidence
at trial.n5

However, it is error to issue a blanket protective order prohibiting the taking of depositions based on irrelevancy and
privileged matter if there are some areas of information known to the deponent that are discoverable. Adequate
procedures are available for a protective order prior to the taking of the deposition limiting the matters that may be
disclosed, or the party may urge irrelevancy or privilege at the time of the deposition.n6 For a discussion of protective
orders prior to deposition limiting the matters that may be disclosed at the deposition, see [e], below. For a discussion of
objections at the time of the deposition based on privilege or protected work product, see § 51.58.
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The mere fact that documents already exist that contain information sought at a deposition does not constitute a ground
for prohibiting the taking of the deposition.n7 However, this fact, when combined with other significant facts, may
support an order prohibiting the taking of a deposition. For example, in Estate of Ruchti, n8 an action for fraud arising
out of a probate proceeding in which the plaintiff sought to depose the attorney for the defendants, co-executors of the
estate, the court granted the defendants' motion for a protective order that the deposition not be taken. Although the
plaintiff contended that the co-executors did not have personal knowledge of all the facts, thereby necessitating the
deposition, the attorney suggested that the information could be better obtained through interrogatories and a search of
various public records, including the probate court files.n9 Although the discussion in Ruchti focused on the
appropriateness of taking the deposition of opposing counsel,n10 the availability or nonavailability of other
documentation is one factor in the determination of the appropriateness of such depositions.n11

[ii] Substitution of Alternative Discovery Method

The protective order may include directions that the deponent's testimony be taken by written, instead of oral,
examination,n12 or by interrogatories instead of an oral deposition.n13 Although the party initiating discovery has the
choice of designating that the deposition be taken either by oral examination or by written questions, the trial court is
vested with discretion to direct the type of deposition that may be taken, and may consider elements of convenience and
expense in exercising its discretion.n14

[b] Order Directing That Time of Deposition Be Changed

The order may direct that the deposition be taken at a different time than that stated in the deposition notice.n15 In the
case of a video recording of deposition testimony of a treating or consulting physician or of any expert witness, intended
for use at trial under Code of Civil Procedure Section 2025.620(d), the court may order that the deposition be postponed
until the moving party has had an adequate opportunity to prepare, by discovery deposition of the deponent, or other
means, for cross-examination.n16 Protective orders changing the time of a deposition may also be issued to establish
the sequence of discovery when there are multiple noticed depositions.n17 For discussion of altering the sequence of
discovery by deposition, see § 51.14.

[c] Order Directing That Place of Deposition Be Changed

The protective order may include directions that the deposition be taken at a place other than that specified in the
deposition notice, if it is within a distance permitted by Code of Civil Procedure Sections 2025.250 and 2025.260.n18
For discussion of distance limitations specified by Code of Civil Procedure Sections 2025.250 and 2025.260, see §
51.22.

[d] Order Directing Specified Terms and Conditions

The protective order may include directions that the deposition be taken only on certain specified terms and
conditions.n19

[e] Order Directing That Disclosure Be Limited

[i] Generally

The protective order may include directions that certain matters not be inquired inton20 or that the scope of the
examination be limited to certain matters.n21 A protective order may also include directions that all or certain of the
writings or tangible things designated in the notice not be produced, inspected, or copied,n22 or that a trade secret or
other confidential research, development, or commercial information not be disclosed or be disclosed only to specified
persons or only in a specified way.n23
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Protection from disclosure will often be based on assertions that matters are privileged or otherwise protected. For a
discussion of privileged and protected matters, see Chapters 21- 32.

[ii] Financial Condition in Punitive Damages Cases

In cases in which punitive damages are sought, there may be no pretrial discovery of the profits a defendant has gained
by virtue of the wrongful conduct or of the defendant's financial condition, unless the plaintiff obtains an order
permitting this discovery based on a showing that there is a substantial probability that the plaintiff will prevail on the
punitive damages issue.n24

If discovery of the defendant's financial condition is permitted, the defendant is presumptively entitled to a protective
order that the information need be revealed only to counsel for the discovering party or to counsel's representative, and
that once the information is revealed, the information may be used only for purposes of the lawsuit.n25 The
presumption that there is good cause for a protective order does not apply if the financial information sought by a
litigant is related to the cause of action rather than to the issue of punitive damages.n26 For discussion and forms
relating to the discovery of a defendant's financial condition in punitive damages cases, see Chapter 20.

[iii] Identity of Informers

The broad authority of a court to order that certain matters not be inquired inton27 may protect a party from being
compelled to disclose the identity of a whistle-blower or informant whose safety would be jeopardized by
disclosure.n28 For example, in an action for fraud brought by a utility company against one of its contractors, a utility
company employee could not properly be compelled to disclose the identity of the informant whose tip of possible fraud
had prompted an investigation by the company. The court balanced the informant's interests against the contractor's
need for the information. The informant, who was not to be called at trial, filed a sealed declaration describing threats to
his life. The contractor claimed that knowledge of the informant's identity was necessary to obtain information
regarding the utility company's failure to mitigate damages and the motivation to put it out of business. Concluding that
the informant's interests prevailed over the contractor's, the court pointed out that either the informant was not an
eyewitness to important events and would not be helpful, or he was an eyewitness and would be found during routine
discovery.n29

However, a party may be compelled to disclose the identity of an individual when (1) the individual is not a true
whistle-blower, and (2) the party fails to present sufficient evidence indicating that the individual's safety or
employment status is at risk. For example, in a sexual harassment case based on the display of photographs of a
seminude female in a men's locker room of a police station, in which the plaintiff's assistant obtained the photographs
for the plaintiff, the plaintiff refused to reveal the identity of the assistant because she feared the information might lead
to retaliation against the assistant. The court of appeals affirmed the granting of defendants' motion to compel plaintiff
to respond because the plaintiff failed to show that retaliation was more than speculative, and the assistant was not a
whistle-blower.n30

[f] Order Directing That Persons Be Excluded From Deposition

The protective order may direct that designated persons, other than the parties to the action and their officers and
counsel, be excluded from attending the deposition.n31 Only persons other than the parties may be excluded; the court
is without authority to exclude any of the parties or their officers or counsel, even when the moving party claims that he
or she is intimidated by their presence.n32

However, in certain circumstances, officers of a party may be excluded. For example, in Lowy Development Corp. v.
Superior Court,n33 the defendant was a small, closely held family corporation. The plaintiff scheduled the successive
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depositions of seven current and former officers of the defendant. When all seven deponents appeared at the first
deposition, the plaintiff moved for a protective order to exclude from each deposition all corporate representatives
except for the deponent and counsel. The defendant argued that the word ''officers'' indicat es that all corporate officers
have the right to attend depositions when the corporation is a party. The court of appeal said that interpretation might
appear reasonable when applied to small corporations, but is extremely impracticable with regard to large corporations.
However, because the corporate defendant, as a party to the action, has the right to be present at each of the scheduled
depositions, the defendant may not be deprived of that right by excluding all of its officers from the depositions of other
officers. A trial court has the flexibility to fashion a protective order that is appropriate to the particular case. The size of
the corporation or complexity of the issues may warrant an order permitting more than one officer to attend a
deposition, or excluding some of the officers.n34

The potential for abuses of discovery is increased with all the deponents present at each depositions in that the presence
at each deposition of closely allied prospective deponents could foster collusive testimony and obviate any possibility of
getting an objective deposition from each one of those persons.n35

[g] Order Changing Manner of Recordation

The protective order may direct that the testimony be recorded in a manner different from that specified in the
deposition notice.n36

[h] Order Directing That Documents or Deposition Be Sealed

The protective order may direct that the parties simultaneously file specified documents enclosed in sealed envelopes to
be opened as directed by the courtn37 or that the deposition itself be sealed and thereafter opened only on order of the
court.n38

[i] Any Other Order That Justice Requires

In addition to protective orders of the nature specified above, the court may make any other order that justice requires to
protect any party, deponent, or other natural person or organization from unwarranted annoyance, embarrassment, or
oppression, or undue burden and expense.n39

[3] Who May Move for Protective Order

A motion for a protective order in connection with the taking of a deposition may be made by any party, any deponent,
or any other affected natural person or organization.n40 However, only a party or deponent may move for a motion to
stay the taking of a deposition until the determination of a motion for a protective order.n41 For discussion of stay of
deposition pending motion for protective order, see [4][b], below.

[4] Time for Making Motion for Protective Order Prior to Deposition

[a] Requirement of Promptness

The motion for a protective order must be made ''promptly.''n42 Presumably, the requirement of promptness means that
the party or deponent should bring the motion as soon as possible after learning of the need for protection.n43 In the
case of a motion that seeks a protective order before the taking of the deposition, the moving party should, if possible,
make the motion in time for it to be heard prior to the date on which the deposition is scheduled.n44

[b] Staying Deposition or Shortening Time to Notice Motion for Protective Order

On motion or ex parte application of any party or deponent, for good cause shown, the court may shorten or extend the
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time for scheduling a deposition, or may stay its taking until the determination of a motion for a protective order under
Code of Civil Procedure Section 2025.420.n45 A motion for a protective order that is made prior to the taking of a
deposition may seek relief that must be granted before the deposition commences in order to be effective, as, for
example, when the party or person moves for an order that the deposition not be taken at all, be postponed, or be taken
at a different time or place. In these cases a motion to stay the deposition would be proper to permit a hearing on the
motion for the protective order to be heard before the date on which the deposition is scheduled. Alternatively, the
moving party may seek an ex parte order shortening the time of notice of the motion for a protective order, if this
procedure would allow the motion to be heard prior to the date on which the deposition is scheduled.n46

Once a deposition commences, any party or the deponent may demand that the deposition be suspended to enable that
party or deponent to move for a protective order.n47 For a discussion of motions for protective orders made after the
deposition has commenced, see § 51.59.

[5] Burden of Proof

[a] Typically on Moving Party

Because ordinarily a party may notice a deposition without leave of court,n48 the burden is on the party seeking to
resist discovery to show good cause for a protective order.n49

[b] Exception When Corporate Officer or Government Executive Defendant Is Deponent

When a plaintiff seeks to depose a president or other official at the highest level of management within a defendant
corporation, and that official moves for a protective order to prohibit the deposition, the trial court should first
determine whether the plaintiff has shown good cause that the official has unique or superior personal knowledge of
discoverable information. If not, as will often be the case in the instance of a large national or international corporation,
the trial court should issue the protective order and require the plaintiff first to obtain the necessary discovery through
less-intrusive methods.n50 For example, in Liberty Mutual Ins. Co. v. Superior Court, n51 the plaintiff's first overture
of discovery from the defendant, a national company, was to notice the deposition of the president. The president's only
connection to the case was counsel's act of copying him, by title only, on two letters that were automatically re-routed to
a lower-level employee, and he moved for a protective order prohibiting his deposition. The court of appeal held that
the order should have been granted.n52

Should less-intrusive methods of discovery be exhausted, and the plaintiff make a colorable showing of good cause that
the high-level official possesses information necessary to the case, the trial court may then lift the protective order and
allow the deposition to proceed.n53

Shifting the burden in this manner will not frustrate a plaintiff's ability to penetrate high levels of corporate management
in a search for information. It only applies with high-level officials, and may be overcome by showing that the
high-level official does possess pertinent knowledge. Moreover, lower-level corporate officials, with some probable
connection to the plaintiff's case, are not permitted to avoid being deposed through filing conclusory affidavits of
ignorance.n54

Similarly, a party seeking to depose a head of a governmental agency or a top governmental executive must show that
(1) the official has direct personal factual information pertaining to the material issues in the action, and (2) the
information to be obtained from the deposition is not available through any other source. Otherwise, if the official
moves for a protective order to prohibit the deposition, the trial court should grant the motionn55

PRACTICE TIP:
Less-intrusive methods of discovery from defendants include: (1) interrogatories directed to the
high-level official to explore the state of his or her knowledge or involvement in the plaintiff's case; (2)
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depositions of lower-level employees with appropriate knowledge and involvement in the subject matter
of the litigation; and (3) the organizational deposition of the corporation or agency itself, thereby
requiring the organization or agency to produce for inspection the most qualified officer or employee to
testify on its behalf regarding the specified matters to be raised at the deposition.

An effective initial discovery step is to send interrogatories to the party requesting the name, address, and
title of the person or persons having relevant knowledge of the subject involved. Commentary by John F.
DeMeo.

[6] Showing Required

Code of Civil Procedure Section 2025.420(b) requires a showing of ''good cause'' to obtain a protective order to
prohibit or restrict discovery by deposition. The express purpose of the order is to provide protection from ''unwarranted
annoyance, embarrassment, or oppression, or undue burden and expense,''n56 and good cause may be found if these
factors are shown to exist.n57

Good cause for a protective order requires a factual exposition of the grounds for the order.n58 Allegations in the
declaration that contain no facts, but merely state the declarant's opinion or conclusion that the deposition is being taken
for an improper purpose, have no probative value.n59

[7] Discretion of Court

While the discovery statutes give the trial court wide discretion in making protective orders as necessary to protect the
parties and deponents from misuse of depositions, there is no room for the exercise of discretion to grant a motion for a
protective order if no ground exists on which it might operate.n60 Even when annoyance or oppression is demonstrated,
the court is not required to deny disclosure, but it should apply its powers to make those orders as justice requires.n61

[8] Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make imposition of the sanction
unjust.n62

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeTime LimitationsCivil ProcedureJudicial
OfficersJudgesDiscretionCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.420(a).

(n2)Footnote 2. Code Civ. Proc. § 2025.420.

(n3)Footnote 3. Code Civ. Proc. § 2025.420(b)(1).

(n4)Footnote 4. For discussion of latest time deposition may be taken before trial, see § 51.13.

(n5)Footnote 5. See, e.g., Pacific Architects Collaborative v. State of California (1979) 100 Cal. App. 3d 110,
126-127, 166 Cal. Rptr. 184 (in action based on defendant's alleged breach of implied promise not to reject all plaintiff's
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bids, issuance of protective order precluding until after summary judgment motion the depositions of state employees
who rejected bids was proper, since their state of mind was not relevant, and would neither be helpful for trial
preparation nor lead to admissible evidence; decided under prior law). See also Ocasek v. Hegglund (D. Wyo. 1987)
116 F.R.D. 154, 159-161 (plaintiffs in copyright infringement action were entitled to protective order under Fed. R. Civ.
P., Rule 26(c)(3), prohibiting defendant from deposing them when information sought was irrelevant to action, not
known by plaintiffs, or discoverable by less burdensome methods).

(n6)Footnote 6. See Meritplan Insurance Co. v. Superior Court (1981) 124 Cal. App. 3d 237, 242, 177 Cal. Rptr.
236 (in action by liability insurer seeking declaration of extent of its coverage, blanket protective order preventing
insurer from deposing attorneys for insured, injured party, and another insurer as improper); Department of Health
Services v. Superior Court (1980) 104 Cal. App. 3d 80, 85, 163 Cal. Rptr. 414 (in action for damages based on alleged
official misconduct of administrative department, defendant not entitled to protective order preventing plaintiff from
taking oral depositions of administrative hearing officer, since if questions go beyond propriety, officer's refusal to
answer specific questions may be reviewed by court; both cases decided under prior law). See also Code Civ. Proc. §
2025.420(b)(9)-(13) (limiting matters that may be disclosed at deposition), Code Civ. Proc. § 2025.460(a) (objection
during deposition to disclosure of information on ground that it is privileged or protected work product).

(n7)Footnote 7. Carlson v. Superior Court (1961) 56 Cal. 2d 431, 439, 15 Cal. Rptr. 132, 364 P.2d 308 (decided
under prior law).

(n8)Footnote 8. Estate of Ruchti (1993) 12 Cal. App. 4th 1593, 16 Cal. Rptr. 2d 151 .

(n9)Footnote 9. Estate of Ruchti (1993) 12 Cal. App. 4th 1593, 1600-1601, 16 Cal. Rptr. 2d 151 .

(n10)Footnote 10. See § 50.13[2].

(n11)Footnote 11. See Estate of Ruchti (1993) 12 Cal. App. 4th 1593, 1600-1601, 16 Cal. Rptr. 2d 151 .

(n12)Footnote 12. Code Civ. Proc. § 2025.420(b)(6). For discussion of depositions by written questions, see Ch.
52.

(n13)Footnote 13. Code Civ. Proc. § 2025.420(b)(7). For discussion of interrogatories, see Ch. 60.

(n14)Footnote 14. Beverly Hills Nat. Bank & Trust Co. v. Superior Court (1961) 195 Cal. App. 2d 861, 867, 16
Cal. Rptr. 236 (decided under prior law).

(n15)Footnote 15. See Code Civ. Proc. § 2025.420(b)(2).

(n16)Footnote 16. Code Civ. Proc. § 2025.420(b)(3). For discussion of using a video recording at trial, see Ch. 50.

(n17)Footnote 17. See, e.g., Flynn v. Superior Court (1979) 89 Cal. App. 3d 491, 494, 152 Cal. Rptr. 796
(decided under prior law).

(n18)Footnote 18. Code Civ. Proc. § 2025.420(b)(4).

(n19)Footnote 19. Code Civ. Proc. § 2025.420(b)(5).

(n20)Footnote 20. Code Civ. Proc. § 2025.420(b)(9). See, e.g., City of Los Angeles v. Superior Court (1985) 170
Cal. App. 3d 744, 752-753, 216 Cal. Rptr. 311 (error to require city attorney to answer questions regarding drafting of
challenged ordinance, since legislator's interpretation is inadmissible and evolution of statute as interpreted by its drafter
is irrelevant; decided under prior law).

(n21)Footnote 21. Code Civ. Proc. § 2025.420(b)(10). See, e.g., In re Lifschutz (1970) 2 Cal. 3d 415, 437, 85
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Cal. Rptr. 829, 467 P.2d 557 (protective order limiting scope of inquiry into confidential relationship between
psychotherapist and patient; decided under prior law).

(n22)Footnote 22. Code Civ. Proc. § 2025.420(b)(11). See, e.g., Stony Brook I Homeowners Ass'n v. Superior
Court (2001) 84 Cal. App. 4th 691, 699-700, 101 Cal. Rptr. 2d 67 (plaintiff's deposition subpoena, requesting defense
expert to provide precise information about number of cases in which he had testified and amount of compensation he
had received relating to his defense and plaintiff-related medical-legal work was unnecessarily burdensome; court,
instead, directed expert to provide more limited information); Allen v. Superior Court (1984) 151 Cal. App. 3d 447,
453-454, 198 Cal. Rptr. 737 (in case decided under prior law, when plaintiff in personal injury action sought broad
production of defense medical expert's records to show extent of his practice for defense and for insurance companies, it
was error to require production without showing that object of discovery could not be accomplished through less
intrusive means, such as asking questions at deposition without requesting records).

(n23)Footnote 23. Code Civ. Proc. § 2025.420(b)(13); see, e.g., GT, Inc. v. Superior Court (1984) 151 Cal. App.
3d 748, 755, 198 Cal. Rptr. 892 (in antitrust and unfair competition action decided under prior law, protective order
specifying that defendant's financial records be disclosed only to plaintiff's counsel was supported by good cause, since
information in hands of competitor could be improperly used).

(n24)Footnote 24. Civ. Code § 3295(c); see Jabro v. Superior Court (2002) 95 Cal. App. 4th 754, 755, 115 Cal.
Rptr. 2d 843 (before trial court may enter order allowing discovery of financial condition information under Civ. Code §
3295(c), it must weigh evidence presented by both sides, and make a finding that it is very likely plaintiff will prevail
on its claim for punitive damages); see also Cobb v. Superior Court (1979) 99 Cal. App. 3d 543, 550-551, 160 Cal.
Rptr. 561 (in case decided under prior law, court listed factors to be considered by trial court in fashioning protective
order limiting disclosure of financial information in punitive damages cases).

(n25)Footnote 25. See Moskowitz v. Superior Court (1982) 137 Cal. App. 3d 313, 317-318, 187 Cal. Rptr. 4
(decided under prior law).

(n26)Footnote 26. See GT, Inc. v. Superior Court (1984) 151 Cal. App. 3d 748, 754, 198 Cal. Rptr. 892 (decided
under prior law).

(n27)Footnote 27. Code Civ. Proc. § 2025.420(b)(9).

(n28)Footnote 28. See John Z. v. Superior Court (1991) 1 Cal. App. 4th 789, 791-792, 2 Cal. Rptr. 2d 556 .

(n29)Footnote 29. John Z. v. Superior Court (1991) 1 Cal. App. 4th 789, 791-792, 2 Cal. Rptr. 2d 556 (court
required contractor to show compelling reason for disclosure, apparently based on its opinion that alleged threat to
informant's safety constituted good cause which necessitated compelling reason to overcome).

(n30)Footnote 30. Gonzalez v. Superior Court (1995) 33 Cal. App. 4th 1539, 1546, 39 Cal. Rptr. 2d 896 (court
distinguished John Z. v. Superior Court).

(n31)Footnote 31. Code Civ. Proc. § 2025.420(b)(12).

(n32)Footnote 32. See Willoughby v. Superior Court (1985) 172 Cal. App. 3d 890, 892, 218 Cal. Rptr. 486 (trial
court erred in issuing protective order barring defendants in sexual harassment action from attending plaintiff's
deposition; decided under prior law); cf. Fed. R. Civ. P., Rule 26(c) (party may move for protective order that discovery
be conducted with no one present except persons designated by court).

(n33)Footnote 33. Lowy Development Corp. v. Superior Court (1987) 190 Cal. App. 3d 317, 235 Cal. Rptr. 401 .

(n34)Footnote 34. Lowy Development Corp. v. Superior Court (1987) 190 Cal. App. 3d 317, 321, 235 Cal. Rptr.
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401 (approving order permitting defendant to have present at each deposition, in addition to the deponent, only one
officer, who would be the same at each deposition except for that officer's own, when another representative may be
substituted).

(n35)Footnote 35. Lowy Development Corp. v. Superior Court (1987) 190 Cal. App. 3d 317, 321, 235 Cal. Rptr.
401 .

(n36)Footnote 36. Code Civ. Proc. § 2025.420(b)(8).

(n37)Footnote 37. Code Civ. Proc. § 2025.420(b)(14).

(n38)Footnote 38. Code Civ. Proc. § 2025.420(b)(15).

(n39)Footnote 39. Code Civ. Proc. § 2025.420(b).

(n40)Footnote 40. Code Civ. Proc. § 2025.420(a).

(n41)Footnote 41. Code Civ. Proc. § 2025.270(d).

(n42)Footnote 42. Code Civ. Proc. § 2025.420(a); cf. former Code Civ. Proc. § 2019(b)(1) (motion for protective
order required to be ''seasonably made'').

(n43)Footnote 43. See Dictograph Products v. Kentworth Corp. (W.D. Ky. 1947) 7 F.R.D. 543, 544 (discussing
requirement of ''seasonably made'' under former Fed. R. Civ. P., Rule 30(b), on which former Code Civ. Proc. §
2019(b)(1) was based).

(n44)Footnote 44. For discussion of staying deposition in order for motion for protective order to be heard, see [b],
below.

(n45)Footnote 45. Code Civ. Proc. § 2025.270(d).

(n46)Footnote 46. For discussion of and forms for shortening notice period, see Ch. 8.

(n47)Footnote 47. See Code Civ. Proc. § 2025.470.

(n48)Footnote 48. See Code Civ. Proc. § 2025.210.

(n49)Footnote 49. See Code Civ. Proc. § 2025.420; Southern California Edison Co. v. Superior Court (1972) 7
Cal. 3d 832, 843, 103 Cal. Rptr. 709, 500 P.2d 621 (decided under prior law); see also Department of Health Services
v. Superior Court (1980) 104 Cal. App. 3d 80, 83-84, 163 Cal. Rptr. 414 (decided under prior law).

(n50)Footnote 50. Liberty Mutual Ins. Co. v. Superior Court (1992) 10 Cal. App. 4th 1282, 1289, 13 Cal. Rptr. 2d
363 .

(n51)Footnote 51. Liberty Mutual Ins. Co. v. Superior Court (1992) 10 Cal. App. 4th 1282, 13 Cal. Rptr. 2d 363 .

(n52)Footnote 52. Liberty Mutual Ins. Co. v. Superior Court (1992) 10 Cal. App. 4th 1282, 1284-1290, 13 Cal.
Rptr. 2d 363 .

(n53)Footnote 53. Liberty Mutual Ins. Co. v. Superior Court (1992) 10 Cal. App. 4th 1282, 1289, 13 Cal. Rptr. 2d
363 .

(n54)Footnote 54. Liberty Mutual Ins. Co. v. Superior Court (1992) 10 Cal. App. 4th 1282, 1289-1290, 13 Cal.
Rptr. 2d 363 .
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(n55)Footnote 55. Nagle v. Superior Court (1994) 28 Cal. App. 4th 1465, 1467-1469, 34 Cal. Rptr. 2d 281 .

(n56)Footnote 56. See Code Civ. Proc. § 2025.420(b).

(n57)Footnote 57. See Carlson v. Superior Court (1961) 56 Cal. 2d 431, 437-438, 440, 15 Cal. Rptr. 132, 364
P.2d 308 (decided under prior law).

(n58)Footnote 58. Goodman v. Citizens Life & Cas. Ins. Co. (1967) 253 Cal. App. 2d 807, 819, 61 Cal. Rptr. 682
(decided under prior law).

(n59)Footnote 59. Carlson v. Superior Court (1961) 56 Cal. 2d 431, 440, 15 Cal. Rptr. 132, 364 P.2d 308
(decided under prior law); see Goodman v. Citizens Life & Cas. Ins. Co. (1967) 253 Cal. App. 2d 807, 819-820, 61
Cal. Rptr. 682 (declaration in support of motion for protective order containing no facts except for conclusion of
necessity and other statements made on information and belief is not sufficient basis for court to grant protective order;
decided under prior law).

(n60)Footnote 60. See Carlson v. Superior Court (1961) 56 Cal. 2d 431, 439, 15 Cal. Rptr. 132, 364 P.2d 308
(abuse of discretion to deny litigant right to take deposition relating to new factual issue merely because she had taken
deposition prior to existence of facts giving rise to that issue; decided under prior law); Armstrong v. Gates (1973) 32
Cal. App. 3d. 952, 957-959, 108 Cal. Rptr. 604 (in proceedings to set aside default judgment, court erred in granting
defendant's motion for protective order denying plaintiff right to depose crucial witness, since neither fact that plaintiffs
could proceed by opposing declaration nor unsubstantiated assertion by defendant that trial judge had previously ruled
that no deposition be taken constituted good cause; decided under prior law).

(n61)Footnote 61. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 380, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law); see also Code Civ. Proc. § 2017.020(a) (court must limit scope of discovery if
burden, expense, or intrusiveness of that discovery ''clearly outweighs'' likelihood that information sought will lead to
discovery of admissible evidence).

(n62)Footnote 62. Code Civ. Proc. § 2025.420(d). For a discussion of monetary sanctions generally, see Ch. 42.
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§ 51.40 Failure to Attend or Proceed With Deposition

[1] Monetary Sanction

Failure to attend a deposition or proceed with it will result in the imposition of a monetary sanction, unless the court
finds that the one subject to the sanction acted with substantial justification or that other circumstances make imposition
of the sanction unjust.n1 The monetary sanction will be imposed in two circumstances:

1. Against the noticing party, that party's attorney, or both, for failure to attend or proceed with the
deposition;n2

2. Against the noticing party, that party's attorney, or both, for failure to have served a deposition
subpoena on a deponent who consequently does not appear.n3

Due process, as well as Code of Civil Procedure Section 2023.040 (notice and declaration requirements when sanctions
sought), requires that the notice of motion for monetary sanctions name the attorney individually; if the notice names
only the client, sanctions may not properly be imposed against the attorney.n4

[2] Sanctions Against Nonparty Deponent

If a nonparty deponent on whom a deposition subpoena has been served fails to attend a deposition or refuses to be
sworn as a witness, the court may impose on the deponent a contempt sanction without a prior court order directing
compliance, and the nonparty deponent is subject to forfeiture and payment of damages.n5 As an alternative to a
contempt sanction, the court may issue a warrant for the arrest of witness or person who fails to appear.n5.1 For
discussion of the deposition subpoena and nonparty deponents, see Chapter 53. For a discussion of contempt and
monetary sanctions for discovery abuse generally, see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.430 and 2025.440.
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(n2)Footnote 2. Code Civ. Proc. § 2025.430; see discussion in § 51.41[1].

(n3)Footnote 3. See Code Civ. Proc. § 2025.440; see also discussion in § 51.41[2].

(n4)Footnote 4. See In re Marriage of Fuller (1985) 163 Cal. App. 3d 1070, 1076-1078, 210 Cal. Rptr. 73 (issue
of improper notice that sanctions sought against attorney may be raised first time on appeal since notice is constitutional
requirement); Blumenthal v. Superior Court (1980) 103 Cal. App. 3d 317, 320, 163 Cal. Rptr. 39 (monetary sanctions
improper against attorney who advised client to appear for deposition, when notice of motion did not specify that
sanctions were being sought against attorney, and attorney did not attend hearing on motion).

(n5)Footnote 5. See Code Civ. Proc. §§ 2020.240, 2025.440; see also Code Civ. Proc. § 1992 (amount of forfeiture
and damages).

(n6)Footnote 5.1. Code Civ. Proc. § 1993(a)(1); see Code Civ. Proc. §§ 1993(a)(2), (b), 1993.1-1993.2
(procedures); Ch. 53, § 53.22[1].
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§ 51.41 Monetary Sanctions Against Noticing Party

[1] Failure to Attend or Proceed With Deposition

If the party giving notice of a deposition fails to attend or proceed with the deposition, the court must impose a
monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against that party, that party's attorney, or
both, and in favor of any party attending in person or by attorney, unless the court finds that the one subject to the
sanction acted with substantial justification or that other circumstances make imposition of the sanction unjust.n1 The
monetary sanction must be paid to the party who attended either in person or by his or her attorney. Direct payment to
that party's attorney, even if it was the attorney who appeared at the deposition, is not authorized.n2

Continuance of a deposition by the noticing party, without notice to a party who attended at the time and place noticed,
may also result in sanctions.n3

For forms for obtaining an order for monetary sanctions against a noticing party for failure to attend the deposition, see
§ 51.161[1],[2],[5].

[2] Failure to Serve Deposition Subpoena on Nonparty Deponent Who Fails to Appear

If a deponent does not appear for a deposition because the party giving notice of the deposition failed to serve a required
deposition subpoena,n4 the court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et
seq. against that party, that party's attorney, or both, and in favor of any other party who, in person or by attorney,
attended at the time and place specified in the deposition notice in the expectation that the deponent's testimony would
be taken, unless the court finds that the one subject to the sanction acted with substantial justification or that other
circumstances make imposition of the sanction unjust.n5 If the noticed party has reason to anticipate that the deponent
will not appear or proceed with the deposition, monetary sanctions may not be available; the necessary ''expectation''
that the deponent's testimony would be taken may be lacking.n6

For forms for obtaining monetary sanctions against a noticing party for failure to serve a deposition subpoena on a
nonparty deponent, see § 51.161[3]-[5].

[3] Compensable Costs

The court may order that the one engaging in a misuse of the discovery process, or any attorney advising that conduct,
or both, pay the reasonable expenses incurred by anyone as a result of that conduct.n7 This may require the noticing
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party to compensate the moving party and his or her attorney for their expenses, including traveling expenses and
attorney's fees, in attending a deposition that was not attended by the noticing party or by a nonparty deponent because
of the noticing party's failure to serve a deposition subpoena.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMisconductCivil ProcedurePretrial
MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.430; see Rosen v. Superior Court (1966) 244 Cal. App. 2d 586, 593, 53 Cal.
Rptr. 347 (trial court has discretion to impose sanctions against party who abuses right to take deposition; decided under
prior law).

(n2)Footnote 2. Poe v. Diamond (1987) 191 Cal. App. 3d 1394, 1398-1399, 237 Cal. Rptr. 80 (decided under
prior law).

(n3)Footnote 3. See Code Civ. Proc. § 2025.430; Rosen v. Superior Court (1966) 244 Cal. App. 2d 586, 597, 53
Cal. Rptr. 347 (decided under pre-1986 Code Civ. Proc. § 2019(g)).

(n4)Footnote 4. For discussion of use of deposition subpoenas for compelling appearance of nonparty deponents at
depositions, see Chapter 53.

(n5)Footnote 5. Code Civ. Proc. § 2025.440; see Crippen v. Superior Court (1984) 159 Cal. App. 3d 254, 261,
205 Cal. Rptr. 477 (proper to impose sanctions against party for noticing deposition without issuing proper subpoenas
and thus causing opposing party's counsel to make useless trip to nonexistent deposition; decided under prior law);
Rosen v. Superior Court (1966) 244 Cal. App. 2d 586, 595, 53 Cal. Rptr. 347 (noticing party has duty to have witness
present at time set for deposition, on assumption that opponent's attorney will appear to cross-examine witness; decided
under prior law).

(n6)Footnote 6. See, e.g., Lund v. Superior Court (1964) 61 Cal. 2d 698, 715, 39 Cal. Rptr. 891, 394 P.2d 707
(on motion to compel attendance at deposition, award of expenses for attorney's time at deposition waiting for
attendance of witness is improper because, among other reasons, opposing attorney had been informed that witness
would not attend, and had therefore not acted in good faith; decided under prior law).

(n7)Footnote 7. Code Civ. Proc. § 2023.030(a).

(n8)Footnote 8. See pre-1986 Code Civ. Proc. § 2019(g) (expressly providing that court may order noticing party
to pay attending party reasonable expenses, including attorney's fees, incurred in attending deposition); Rosen v.
Superior Court (1966) 244 Cal. App. 2d 586, 593, 53 Cal. Rptr. 347 (trial court abused its discretion in denying motion
for monetary sanctions against noticing party for continuing out-of-state deposition without notice to moving party,
whose attorney attended at time and place noticed; decided under prior law).

Page 171
2-51 California Deposition and Discovery Practice § 51.41



67 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART E. Failure to Attend Deposition

2-51 California Deposition and Discovery Practice § 51.42

§ 51.42 Compelling Party or Party-Affiliated Deponent to Attend, Testify at, or Produce for Inspection
Documents or Tangible Things at Deposition

[1] Motion to Compel

[a] Generally

If after service of notice, a party to the action or an officer, director, managing agent, or employee of a party, or a person
designated by a party organization,n1 without having served a valid objection under Code of Civil Procedure Section
2025.410, fails to appear for examination, or to proceed with it, or to produce for inspection any document or thing
described in the deposition notice, the party giving notice may move for an order compelling the deponent's attendance
and testimony, and the production for inspection of any document or tangible thing described in the deposition notice.
This motion must (1) set forth specific facts showing good cause justifying the production for inspection of any
document or tangible thing described in the deposition notice, and (2) be accompanied by a declaration stating facts
showing a reasonable and good faith attempt at an informal resolution of each issue presented by it or, when the
deponent fails to attend the deposition and produce the documents or things described in the deposition notice, by a
declaration stating that the petitioner has contacted the deponent to inquire about the nonappearance.n2

One court has held that implicit in the requirement of Code of Civil Procedure Section 2025.450(b)(2) that counsel
contact the deponent about a nonappearance is the requirement that counsel listen to the reasons offered and make a
good faith attempt to resolve the issue.n3 Accordingly, either declaration submitted with a motion to compel under
Code of Civil Procedure Section 2025.450(b) must show a reasonable and good faith attempt to resolve each issue
presented, including those relating to a nonappearance.n4 Thus, if the deponent fails to appear, it would appear that the
better, if not the required, practice is to make a good faith effort to resolve the issue, and to include a description of
those efforts in the supporting declaration.n5

In ruling on a motion to compel attendance at a deposition, the court should not restrict the discovery rights of parties
out of sympathy and concern for the witness.n6 Thus, in Gregori v. Bank of America, n7 a case in which the witness to
be deposed had already lost her job, substantially damaged her professional reputation, and suffered substantial physical
and emotional distress, the court of appeal held that the trial court erred in refusing to compel her to attend her
deposition.n8 In Gregori, the nonparty witness was the secretary of the defense counsel with whom the plaintiff's
attorney had initiated and maintained a social relationship for the alleged purpose of obtaining confidential information
regarding ongoing litigation. The court of appeal found that the secretary was unquestionably the most important
witness on the central question of whether she revealed confidential information that might affect the outcome of the
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litigation. Although not cited as part of its rationale, the court also noted that the defendants did not seek to embarrass
the secretary and agreed to several measures to limit any emotional distress or further damage to her reputation that a
deposition might entail.n9

For forms for obtaining an order to compel a party or party-affiliated deponent to attend, proceed with, or produce items
at a deposition, see § 51.162.

[b] Effect of Deponent's Objections to Deposition Notice

A motion to compel attendance or production is appropriate when the party or party affiliate failed to attend or produce
items at the deposition without having served a ''valid'' objection to the notice of deposition under Code of Civil
Procedure Section 2025.410.n10 If the party did serve objections to the deposition notice, the court would presumably
have to determine whether the objection was valid before issuing an order on the motion to compel attendance or
production.

A determination of the validity of objections may also be made at the initiation of the objecting party, on that party's
motion to stay the taking of the deposition and to quash the deposition notice, or, if the objecting party attended the
deposition after serving his or her objections, on a motion to suppress the deposition.n11 For a discussion of objections
to the notice of deposition, see § 51.31.

[c] Comparison With Motion to Compel Discovery After Deponent Has Appeared at Deposition

Motions to compel an answer or production at a deposition may be brought when the deponent has appeared for
examination and proceeded with it, but has failed to answer questions or to produce items specified in the deposition
notice or deposition subpoena. This motion may be brought by any party seeking discovery against either party or
nonparty deponents.n12 In contrast, motions to compel attendance at the deposition may be brought only by the party
who noticed the deposition, and may be brought only against deponents who are parties or party-affiliated.n13

Code of Civil Procedure Section 2025.450 might be read to authorize a motion to compel production even if the
deponent appears and proceeds with the deposition, and fails only to produce the items described in the deposition
notice.n14 However, Code of Civil Procedure Section 2025.480 provides procedures for compelling discovery,
including production of items specified in a deposition notice or deposition subpoena, after the deponent has appeared
and proceeded with the examination, and it imposes time and other restrictions on the bringing of the motion to compel
production that are not applicable under Code of Civil Procedure Section 2025.450. Therefore, Code of Civil Procedure
Section 2025.450 should be read to authorize a motion to compel production only in tandem with a motion to compel
the deponent to attend or proceed with a deposition. If the deponent has appeared and proceeded, but failed to produce
items as required, a motion to compel production should be brought under Code of Civil Procedure Section 2025.480.

For a discussion of procedures to compel answers or production at a deposition under Code of Civil Procedure Section
2025.480, see § 51.70.

[2] Monetary Sanctions

[a] In Favor of Noticing Party

If the motion to compel is granted, the court must impose a monetary sanction under Code of Civil Procedure Section
2023.010 et seq. against the deponent or the party with whom the deponent is affiliated, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n15

The court may also award sanctions under the Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for

Page 173
2-51 California Deposition and Discovery Practice § 51.42



failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no opposition to
the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided to the
moving party after the motion was filed.n16

For forms for obtaining monetary sanctions along with an order to compel a party or party-affiliated deponent to attend,
proceed with, or produce items at a deposition, see § 51.162.

[b] In Favor of Any Other Party Who Attended Deposition

On motion of any other party who, in person or by attorney, attended at the time and place specified in the deposition
notice in the expectation that the deponent's testimony would be taken, the court must also impose a monetary sanction
under Code of Civil Procedure Section 2023.010 et seq., unless the court finds that the one subject to the sanction acted
with substantial justification or that other circumstances make imposition of the sanction unjust.n17

If the noticed party has reason to anticipate that the deponent will not appear or proceed with the deposition, monetary
sanctions may not be available; the necessary ''expectation'' may be lacking.n18

[c] Authority to Impose Monetary Sanctions Against Party Affiliate

The statute is ambiguous concerning whether monetary sanctions can be imposed directly against the party-affiliated
deponent. Code of Civil Procedure Section 2025.450(c) authorizes monetary sanctions against ''the deponent or the
party with whom the deponent is affiliated.'' If initial use of the term ''the deponent'' refers to both party deponents and
party-affiliated deponents, it appears that monetary sanctions may be imposed against either the affiliate or the party.
However, it is uncertain whether the court could enforce a monetary sanction against an affiliate who is not a party to
the action, and who was not served with a deposition subpoena, since there appears to be no basis for personal
jurisdiction. The safest course is to seek monetary sanctions against the party on whose behalf the affiliate was to
testify, rather than solely against the party-affiliated deponent.

[d] Compensable Costs

Under prior law, the costs and expenses payable by a party for failure to appear before the officer who was to take his or
her deposition were limited to the reasonable expenses incurred by a party in making a motion for sanctions against the
non-appearing party.n19 Expenses for the attorney's time spent waiting at the deposition were not authorized.n20 In
contrast, Code of Civil Procedure Section 2023.030(a) authorizes the court to order that the person who engaged in, or
an attorney who advised, a discovery abuse pay the ''reasonable expenses ... incurred by anyone as a result of that
conduct.''n21 This language supports a basis for seeking costs incurred in attending the deposition as well as in
obtaining the order to compel discovery under Code of Civil Procedure Section 2025.450. If the party moving for a
sanction is the noticing party, there might also be a basis for seeking expenses incurred in scheduling the deposition,
including attorney's fees and fees for the deposition officer and reporter.

For a discussion of monetary sanctions generally, see Chapter 42. For a discussion of the prevailing party's right to costs
of deposition, see Chapter 50.

[3] Sanctions for Failure to Obey Order Compelling Attendance, Testimony, and Production

If the court grants an order to compel attendance, testimony, and production, and the party or party-affiliated deponent
fails to obey that order, the court may make those orders that are just, including the imposition of an issue sanction, an
evidence sanction, or a terminating sanction against that party deponent or against the party with whom the deponent is
affiliated.n22 In lieu of or in addition to this sanction, the court may impose a monetary sanction under Code of Civil
Procedure Section 2023.030 against that party deponent or against the party with whom the deponent is affiliated, and
in favor of any party who, in person or by attorney, attended in the expectation that the deponent's testimony would be
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taken pursuant to the court's order.n23 For forms to obtain an order for failure to obey a court order compelling
attendance, testimony, and production, see § 51.170. For further discussion of sanctions under Code of Civil Procedure
Section 2023.010 et seq., see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureDiscoveryMisconductCivil ProcedureDiscoveryMotions to CompelCivil
ProcedureRemediesCosts & Attorney FeesCostsDepositions & Transcripts

FOOTNOTES:
(n1)Footnote 1. For discussion of organizational deponent's duty to designate a person to testify on its behalf, see §
51.20[4][d][iii].

(n2)Footnote 2. Code Civ. Proc. § 2025.450.

(n3)Footnote 3. See Blago Leko v. Cornerstone Home Inspection (2001) 86 Cal. App. 4th 1109, 1124, 103 Cal.
Rptr. 2d 858 .

(n4)Footnote 4. Blago Leko v. Cornerstone Home Inspection (2001) 86 Cal. App. 4th 1109, 1124, 103 Cal. Rptr.
2d 858 (attorney sanctioned under former Code Civ. Proc. § 2023(a)(3), (9) (now see Code Civ. Proc. § 2023.010(c),
(i)) for improperly filing motion to compel attendance when attorney completely disregarded his obligation to attempt to
informally resolve discovery issue).

(n5)Footnote 5. See Code Civ. Proc. § 2025.450(b).

(n6)Footnote 6. See Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 311, 254 Cal. Rptr. 853 .

(n7)Footnote 7. Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 254 Cal. Rptr. 853 .

(n8)Footnote 8. Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 311, 254 Cal. Rptr. 853 .

(n9)Footnote 9. Gregori v. Bank of America (1989) 207 Cal. App. 3d 291, 311, 254 Cal. Rptr. 853 .

(n10)Footnote 10. Code Civ. Proc. § 2025.450(a).

(n11)Footnote 11. See Code Civ. Proc. § 2025.410. For a discussion of a motion to suppress a deposition, see §
51.83.

(n12)Footnote 12. Code Civ. Proc. § 2025.480.

(n13)Footnote 13. See Code Civ. Proc. § 2025.450.

(n14)Footnote 14. Motion to compel discovery under Code Civ. Proc. § 2025.450 may be brought if deponent
''fails to appear for examination, or to proceed with it, or to produce for inspection any document or tangible thing
described in the deposition notice ...'' (emphasis added).

(n15)Footnote 15. Code Civ. Proc. § 2025.450; see Code Civ. Proc. § 2023.030(a); Di Napoli v. Superior Court
(1967) 252 Cal. App. 2d 202, 205, 60 Cal. Rptr. 394 (trial court acted within its discretion in imposing costs on party
deponent who refused to attend deposition until her improper demand for witness fees and mileage was met, and no
good cause was shown in support of her motion for protective order; decided under prior law).
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(n16)Footnote 16. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n17)Footnote 17. Code Civ. Proc. § 2025.450; see Code Civ. Proc. § 2023.030(a).

(n18)Footnote 18. See, e.g., Lund v. Superior Court (1964) 61 Cal. 2d 698, 715, 39 Cal. Rptr. 891, 394 P.2d 707
(on motion to compel attendance at deposition, award of expenses for attorney's time at deposition waiting for witness
to attend was improper because, among other reasons, opposing attorney had been informed that witness would not
attend, and had therefore not acted in good faith; decided under prior law).

(n19)Footnote 19. See pre-1986 Code Civ. Proc. § 2034(d).

(n20)Footnote 20. See Lund v. Superior Court of Orange County (1964) 61 Cal. 2d 698, 715, 39 Cal. Rptr. 891,
394 P.2d 707 (decided under prior law).

(n21)Footnote 21. Emphasis added.

(n22)Footnote 22. Code Civ. Proc. § 2025.450(d). See, e.g., Waicis v. Superior Court (1990) 226 Cal. App. 3d
283, 284, 276 Cal. Rptr. 45 (evidence sanction imposed).

(n23)Footnote 23. Code Civ. Proc. § 2025.450(d). It appears that the language of former Code Civ. Proc. §
2025(j)(3) (now see Code Civ. Proc. § 2025.450(d)), which reads that the monetary sanction may be imposed in favor
of attending third parties and against that deponent or against ''the party with whom that party deponent is affiliated,'' is
erroneous, and that the sanction is available only against the party who is either the deponent or affiliated with the
deponent. See also Code Civ. Proc. § 2023.030 for definition of types of sanctions; Cal. Rules of Ct., Rule 3.1030(a)
(sanctions for failure to provide discovery).
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§ 51.50 Qualifications of Deposition Officer for Depositions Taken in California for Actions Pending in
California

[1] Officer Must Be Authorized to Administer Oath

[a] Generally

The deposition must be conducted under the supervision of an officer who is authorized to administer an oath, unless a
deposition subpoena seeks discovery of only business records for copying, in which case the officer must be a properly
registered professional photocopier.n1

[b] Persons Authorized to Administer Oath

Every court, judge, or clerk of any court; every justice and every notary public; and every officer or person authorized
to take testimony in any action or proceeding or to decide on evidence is a person authorized to administer oaths and
affirmations.n2

Every certified shorthand reporter has the power to administer oaths or affirmations and may perform the duties of the
deposition officer pursuant to Code of Civil Procedure Section 2025.010 et seq.n3

Former judges or justices of a court of record in California who retired or resigned from office, other than a judge or
justice who was retired by the Supreme Court for disability, have the power to administer oaths or affirmations if he or
she requests and receives a certification from the Commission on Judicial Performance that there was no formal
disciplinary proceeding pending at the time of retirement or resignation.n4

[c] Persons Typically Serving as Deposition Officer

[i] Deposition Reporter

Typically, the deposition is recorded by a stenographic or shorthand reporter who is also a notary public or who is
certified pursuant to Business and Professions Code Section 8020 et seq. Both notary publics and certified shorthand
reporters are authorized to administer oaths.n5

[ii] Video Operator
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If a video recording of deposition testimony by a treating or consulting physician or by any expert witness is to be used
at trial under Code of Civil Procedure Section 2025.620(d), the operator of the recording equipment must be authorized
to administer an oath, and must not be financially interested in the action or be a relative or employee of an attorney of
any of the parties, unless all parties attending the deposition agree on the record to waive these qualifications and
restrictions.n6 For a discussion of the overall qualifications of a video operator at a deposition, see § 51.52[2][c].

[2] Qualification of Deposition Officer

Except as provided under Code of Civil Procedure Section 2020.420 (officer for deposition seeking discovery of only
business records),n7 an oral deposition must be conducted under the supervision of an officer who is authorized to
administer an oath and is subject to all of the following requirements:n8

The officer must not be financially interested in the action and must not be a relative or employee of
any attorney of the parties, or of any of the parties.

Services and products offered or provided by the deposition officer or the entity providing the
services of the deposition officer to any party or to any party's attorney or third party who is financing all
or part of the action must be offered to all parties or their attorneys attending the deposition. No service
or product may be offered or provided by the deposition officer or by the entity providing the services of
the deposition officer to any party or any party's attorney or third party who is financing all or part of the
action unless the service or product is offered or provided to all parties or their attorneys attending the
deposition. All services and products offered or provided must be made available at the same time to all
parties or their attorneys.

The deposition officer or the entity providing the services of the deposition officer must not provide
to any party or any party's attorney or third party who is financing all or part of the action any service or
product consisting of the deposition officer's notations or comments regarding the demeanor of any
witness, attorney, or party present at the deposition. The deposition officer or entity providing the
services of the deposition officer must not collect any personal identifying information about the witness
as a service or product to be provided to any party or third party who is financing all or part of the action.

On the request of any party or any party's attorney attending a deposition, any party or any party's
attorney attending the deposition must enter in the record of the deposition all services and products
made available to that party or party's attorney or third party who is financing all or part of the action by
the deposition officer or by the entity providing the services of the deposition officer. A party in the
action who is not represented by an attorney must be informed by the noticing party or the party's
attorney that the unrepresented party may request this statement.

Violation of these requirements by any person may result in a civil penalty of up to $5,000.n9

[3] Objections to Qualifications of Officer

Any objection to the qualifications of the deposition officer is waived unless it is made before the deposition begins, or
as soon thereafter as the ground for that objection becomes known or could be discovered by reasonable diligence.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
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(n1)Footnote 1. See Code Civ. Proc. §§ 2020.420 (officer for deposition seeking discovery of only business records),
2025.320 (qualifications of officer for all other depositions). For discussion of deposition subpoenas for copying of
business records, see Ch. 53.

(n2)Footnote 2. Code Civ. Proc. § 2093(a).

(n3)Footnote 3. Code Civ. Proc. § 2093(b)(1); see Code Civ. Proc. § 2093(b)(2) (extending application of Code
Civ. Proc. § 2093(b)(1) to depositions taken by telephone or other remote electronic means, as specified in Code Civ.
Proc. §§ 2017.010 et seq. and 2025.010 et seq.; see also § 51.51A (taking and attending deposition by telephone or
other electronic means in accordance with Code Civ. Proc. § 2025.010 et seq.).

(n4)Footnote 4. Code Civ. Proc. § 2093(c).

(n5)Footnote 5. See Code Civ. Proc. § 2093(a), (b)(1).

(n6)Footnote 6. See Code Civ. Proc. § 2025.340.

(n7)Footnote 7. For a discussion of deposition subpoenas for copying of business records, see Ch. 53.

(n8)Footnote 8. Code Civ. Proc. § 2025.320(a)-(d).

(n9)Footnote 9. Code Civ. Proc. § 2025.320(f).

(n10)Footnote 10. Code Civ. Proc. § 2025.320(e); see Reimel v. House (1969) 268 Cal. App. 2d 780, 784-786, 74
Cal. Rptr. 345 (deposition taken before notary public other than one named in petition did not make deposition
inadmissible in administrative proceeding when, at time of hearing, no objection was made, and no claim of prejudice
or challenge to notary's qualifications was made; decided under prior law).
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§ 51.51 Qualifications of Deposition Officer for Depositions Taken Outside California for Actions Pending in
California

[1] Depositions Taken in Another State or Territory

[a] Generally

A deposition taken in another state of the United States, or in a territory or insular possession subject to its jurisdiction,
must be conducted under the supervision of a person who is authorized to administer oaths by the laws of the United
States or those of the place where the examination is to be held, and who is not otherwise disqualified under Code of
Civil Procedure Sections 2025.320 and 2025.340(b)-(f).n1 The deposition may also be taken before a person appointed
by the court. An appointment by the court is effective to authorize the person to administer oaths and to take testimony
for use in the action pending in California.n2

For further discussion of depositions taken in another state or territory in actions pending in California, see Chapter 6.

[b] Appointment of Officer by Court Commission

On request, the clerk of the court must issue a commission authorizing the deposition in another state or place. The
commission must request that process issue in the place where the examination is to be held, requiring attendance and
enforcing the obligations of the deponents to produce documents and answer questions. The commission must be issued
by the clerk to any party in any action pending in its venue without a noticed motion or court order. The commission
may contain any terms required by the foreign jurisdiction to initiate the process. If a court order is required by the
foreign jurisdiction, an order for a commission may be obtained by ex parte application.n3

Commissions are not ordinarily required to take a party's deposition outside of California but within the United States,
since a valid notice of deposition is sufficient to require the party's attendance and production of items at a deposition,
provided the place of the deposition is within 75 miles of the residence or business office of the deponent.n4

A commission is necessary when a state requires, as a condition for the issuance of a deposition subpoena compelling a
nonparty to attend or produce items at a deposition for use in an action pending in another state, that the court in which
the action is pending appoint an officer to administer oaths and take testimony.n5 For an illustration of the Judicial
Council Form DISC-030, Commission to Take Deposition Outside California, approved by the Judicial Council for
optional use, see Chapter 6.
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[2] Depositions Taken in Foreign Nation

[a] Generally

A deposition taken in a foreign nation must be conducted under the supervision of a person who is authorized to
administer oaths or their equivalent by the laws of the United States or of the foreign nation, and who is not otherwise
disqualified under Code of Civil Procedure Sections 2025.320 and 2025.340(b)-(f).n6

Alternatively, a deposition taken in a foreign nation can be conducted under the supervision of a person or officer
appointed by commission or under letters rogatory, or under the supervision of any person agreed to by all the parties.n7

For further discussion of depositions taken in a foreign nation in actions pending in California, see Chapter 6.

[b] Appointment of Officer by Commission or Letters Rogatory

On motion of the party seeking to take an oral deposition in a foreign nation, the court in which the action is pending
shall issue a commission, letters rogatory, or a letter of request, if it is determined that one is necessary or convenient.
The commission, letters rogatory, or letter of request may include any terms and directions that are just and appropriate.
The deposition officer may be designated by name or by descriptive title in the deposition notice and in a commission.
Letters rogatory or a letter of request may be addressed as follows: ''To the Appropriate Judicial Authority in [name of
foreign nation].''n8

There is a distinction between a commission and a letters rogatory. A commission is under the control of the court
issuing it, and authorizes a designated individual to take the deposition of a named witness. A letter rogatory is a
judicial request addressed to a foreign court that a witness be examined within the latter's territorial jurisdiction by
written interrogatories or, if the foreign court permits, by oral interrogatories. The letters rogatory procedure is the
usual, acceptable practice, regardless of whether the deponent is a party or an independent witness, in certain civil law
foreign countries, that do not allow a person appointed by a court of another country (or by a party pursuant to the
practice of that court) to sit within their jurisdictions to take testimony by deposition.n9

For a discussion of and forms for issuing commissions, letters rogatory, or letters of request for discovery taken in a
foreign nation, as well as a discussion of the effect of the Hague Convention on procedures for compelling a party to
appear and testify at a deposition taken in a foreign nation, see Chapter 6.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsForeign DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsInternational
LawDispute ResolutionEvidenceWitnesses

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2026.010(d); see Code Civ. Proc. § 2025.320 (qualification of deposition officer);
Code Civ. Proc. § 2025.340 (qualification of video operator at deposition). For discussion of the qualification of a
deposition officer, see § 51.50[2], [3].

(n2)Footnote 2. Code Civ. Proc. § 2026.010(d)(2).

(n3)Footnote 3. See Code Civ. Proc. § 2026.010(f).

(n4)Footnote 4. See Code Civ. Proc. § 2026.010(b); Snyder v. Superior Court (1970) 9 Cal. App. 3d 579, 584,
585, 89 Cal. Rptr. 534 (issuance of commission not precondition to taking deposition of adverse party at his place of

Page 182
2-51 California Deposition and Discovery Practice § 51.51



residence since deposition proceedings are initiated by notice alone; decided under prior law).

(n5)Footnote 5. See Code Civ. Proc. § 2026.010(f).

(n6)Footnote 6. Code Civ. Proc. § 2027.010(d)(1). For discussion of the grounds for the disqualification of a
deposition officer and objections to qualifications, see [1] above.

(n7)Footnote 7. Code Civ. Proc. § 2027.010(d)(2).

(n8)Footnote 8. Code Civ. Proc. § 2027.010(e); see 22 C.F.R. § 92.4(a) (every authorized secretary of embassy or
legation, and every consular officer must, whenever application is made to him or her within limits of consulate,
administer oath at deposition); see also 28 U.S.C. § 1781 (State Department may act as transmission channel for letters
rogatory between American and foreign courts).

(n9)Footnote 9. See Volkswagenwerk Aktiengesellschaft v. Superior Court (1973) 33 Cal. App. 3d 503, 507, 109
Cal. Rptr. 219 (decided under prior law), overruled on other grounds, American Home Assur. Co. v. Societe
Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .
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§ 51.51A Taking and Attending Deposition by Telephone

A person may take, and any person other than the deponent may attend, a deposition by telephone, video conference, or
other remote electronic means.n1 Any party may take an oral deposition by telephone, videoconference or other remote
electronic means, provided:n2

Notice is served with the notice of deposition or the subpoena.

That party makes all arrangements for any other party to participate in the deposition in an
equivalent manner. However, each party so appearing must pay all expenses incurred by it or properly
allocated to it.

Any party may be personally present at the deposition without giving prior notice.

Any party may appear and participate in an oral deposition by telephone, videoconference, or other remote electronic
means, provided:n3

Written notice of the appearance is served by personal delivery or facsimile at least three days before
the deposition.

The party appearing by telephone, videoconference, or other electronic means makes all
arrangements and pays all expenses incurred for the appearance.

The court may expressly provide that a nonparty deponent may appear at his or her deposition by telephone if it finds
there is good cause and no prejudice to any party.n4 However, a party deponent must appear at his or her deposition in
person and be in the presence of the deposition officer.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.310(a); Cal. Rules of Ct., Rule 333(c), (d).
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(n2)Footnote 2. Cal. Rules of Ct., Rule 3.1010(a).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1010(b).

(n4)Footnote 4. Code Civ. Proc. § 2025.310(b); see Ch. 53 for coverage of nonparty depositions.

(n5)Footnote 5. Code Civ. Proc. § 2025.310(b); Cal. Rules of Ct., Rule 3.1010(d).
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§ 51.52 Record of Testimony

[1] Stenographic Record

Unless the parties agree or the court orders otherwise, the testimony, as well as any stated objections, must be taken
stenographically.n1

[2] Audio or Video Record

[a] Made by Noticing Party

The party noticing the deposition may also make an audio or video record of the deposition testimony, if the notice of
deposition stated an intention to also record the testimony by either of those methods,n2 or if all the parties agree that
the testimony may also be recorded by either of those methods.n3

[b] Made by Any Other Party

Any other party, at that party's expense, may make a simultaneous audio or video record of the deposition, provided that
other party promptly, and in no event less than three calendar days before the date for which the deposition is scheduled,
serves a written notice of this intention to make an audio or video record of the deposition testimony. This notice of
intent must be served on the party or attorney who noticed the deposition, on all other parties or attorneys on whom the
deposition notice was served under Code of Civil Procedure Section 2025.240, and on any deponent whose attendance
is being compelled by a deposition subpoena under Code of Civil Procedure Section 2020.010 et seq. If this notice is
given three calendar days before the deposition date, it must be made by personal service under Code of Civil Procedure
Section 1011.n4 For a form of notice of intent to make an audio or video record of the deposition proceedings, see §
51.143.

[c] Procedures for Recording Deposition

If the deposition is being recorded by means of audio or video technology, by or at the direction of any party, the
following procedures must be observed:n5

The area used for recording the deponent's oral testimony must be suitably large, adequately lighted
and reasonably quiet.
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The operator of the recording equipment must be competent to set up, operate, and monitor the
equipment in the prescribed manner. The operator may be an employee of the attorney taking the
deposition unless the operator is also the deposition officer. However, if a video recording of deposition
testimony of a treating or consulting physician or any expert witness is to be used at trial under Code of
Civil Procedure Section 2025.620(d), the operator of the recording equipment must be a person who is
authorized to administer an oath, and may not be financially interested in the action or be a relative or
employee of any attorney of any of the parties, unless all parties attending the deposition agree on the
record to waive these qualifications and restrictions.n6

Services and products offered or provided by the deposition officer or the entity providing the
services of the deposition officer to any party or to any party's attorney or third party who is financing all
or part of the action must be offered to all parties or their attorneys attending the deposition. No service
or product may be offered or provided by the deposition officer or by the entity providing the services of
the deposition officer to any party or any party's attorney or third party who is financing all or part of the
action unless the service or product is offered or provided to all parties or their attorneys attending the
deposition. All services and products offered or provided must be made available at the same time to all
parties or their attorneys.n7

The deposition officer or the entity providing the services of the deposition officer must not provide
to any party or any party's attorney or third party who is financing all or part of the action any service or
product consisting of the deposition officer's notations or comments regarding the demeanor of any
witness, attorney, or party present at the deposition. The deposition officer or entity providing the
services of the deposition officer must not collect any personal identifying information about the witness
as a service or product to be provided to any party or third party who is financing all or part of the
action.n8

On the request of any party or any party's attorney attending a deposition, any party or any party's
attorney attending the deposition must enter in the record of the deposition all services and products
made available to that party or party's attorney or third party who is financing all or part of the action by
the deposition officer or by the entity providing the services of the deposition officer. A party in the
action who is not represented by an attorney must be informed by the noticing party or the party's
attorney that the unrepresented party may request this statement.n9

The operator must not distort the appearance or the demeanor of participants in the deposition by the
use of camera or sound recording techniques.n10

The deposition must begin with an oral or written statement on camera or on the audio recording that
includes the operator's name and business address, the name and business address of the operator's
employer, the date, time, and place of the deposition, the caption of the case, the name of the deponent, a
specification of the party on whose behalf the deposition is being taken, and any stipulations by the
parties.n11

Counsel for the parties must identify themselves on camera or on the audio recording.n12

The oath must be administered to the deponent on camera or on the audio recording.n13

If the length of a deposition requires the use of more than one unit of tape or electronic storage, the
end of each unit and the beginning of the succeeding unit must be announced on camera or on the audio
recording.n14 At the conclusion of the deposition, a statement must be made on camera or on the audio
recording that the deposition is ended. The statement must also set forth any stipulations made by
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counsel concerning the custody of the audio or video recording and the exhibits, or concerning other
pertinent matters.n15

For a discussion of procedures and a form of notice of intent to use an audio or video record of a deposition in evidence
under Code of Civil Procedure Section 2025.620,n16 see Ch. 50.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.330(b); Cal. Rules of Ct., Rule 3.1010(c); see Code Civ. Proc. § 2017.720(b)
(use of technology in conducting discovery does not modify requirement for use of stenographic court reporter).

(n2)Footnote 2. For form of notice of deposition stating intent to make an audio or video record of deposition, see
§ 51.142[1].

(n3)Footnote 3. Code Civ. Proc. § 2025.330(c); see Green v. GTE California, Inc. (1994) 29 Cal. App. 4th 407,
410, 34 Cal. Rptr. 2d 517 (sanctions order upheld against plaintiff's counsel, who failed to provide three-day notice of
use of video camera at deposition).

(n4)Footnote 4. Code Civ. Proc. § 2025.330(c).

(n5)Footnote 5. Code Civ. Proc. § 2025.340.

(n6)Footnote 6. For discussion of qualifications of a deposition officer and objections to qualifications, see §
51.50[2], [3].

(n7)Footnote 7. Code Civ. Proc. § 2025.340(d).

(n8)Footnote 8. Code Civ. Proc. § 2025.340(e).

(n9)Footnote 9. Code Civ. Proc. § 2025.340(f).

(n10)Footnote 10. Code Civ. Proc. § 2025.340(g).

(n11)Footnote 11. Code Civ. Proc. § 2025.340(h). For discussion and sample forms of stipulations, see Ch. 41.

(n12)Footnote 12. Code Civ. Proc. § 2025.340(i).

(n13)Footnote 13. Code Civ. Proc. § 2025.340(j).

(n14)Footnote 14. Code Civ. Proc. § 2025.340(k).

(n15)Footnote 15. Code Civ. Proc. 2025.340(l). For discussion and sample forms of stipulations, see Ch. 41.

(n16)Footnote 16. See Code Civ. Proc. § 2025.340(m).
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§ 51.53 Preliminary Matters

[1] Announcement of Deposition and Stipulations

[a] Generally

The deposition may be announced, and recorded by the reporter, in a manner similar to the following:

''This is the taking of the deposition of___________________[name of witness ]
by___________________[name of party taking deposition ] on___________________[date ]
at___________________[time ] at___________________[location, e.g., the offices
of___________________(name of attorney ),___________________(address) ]. The deposition is being
taken in connection with the action entitled___________________[name and number of action and title
of court ],___________________[on notice given by___________________(name of party who served
deposition notice ) or by stipulation of the parties].''

Any written stipulations concerning the deposition are best given to the reporter to be kept with the transcript, or orally
announced by one of the parties, concurred in by the other, and recorded by the reporter. For a discussion of stipulations
relating to the taking of a deposition, see Chapter 41.

[b] For Audio or Video Recording of Deposition

If the deposition is being recorded by means of audio or video technology, the deposition must begin with an oral or
written statement on camera or on the audio recording that includes the operator's name and business address, the name
and business address of the operator's employer, in addition to the date, time, and place of the deposition, the caption of
the case, the name of the deponent, a specification of the party on whose behalf the deposition is being taken, and any
stipulations by the parties.n1

[2] Noting Presence of Participants

The identity of each party and his or her counsel, and each witness and his or her counsel, who are present at the
deposition should be announced either by the deposition officer or counsel.

The relationship of the persons present to the action or proceeding and to each other should be stated for the record,
particularly with regard to the presence or absence of counsel for a party or independent witness.n2
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[3] Noting Absence of Parties or Witnesses

It is advisable to announce the names of counsel, parties, or witnesses who are absent in order to lay a foundation for
possible imposition of sanctions for failure to attend the deposition.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsStipulations

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.340(h); for further discussion of special procedures applicable to a
deposition that is recorded by means of audio or video technology, see § 51.52[2][c].

(n2)Footnote 2. See Lund v. Superior Court (1964) 61 Cal. 2d 698, 710, 39 Cal. Rptr. 891, 394 P.2d 707
(attorney for independent witness has right to appear at deposition, and attorney for party deponent has right to attend
with client, but is under no compulsion to do so; decided under prior law).

(n3)Footnote 3. For discussion of sanctions for failure to attend deposition, see § 51.40.

Page 190
2-51 California Deposition and Discovery Practice § 51.53



74 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART F. Conduct of Deposition

2-51 California Deposition and Discovery Practice § 51.54

§ 51.54 Administration of Oath, Affirmation, or Declaration

[1] Generally

The deposition officer must put the deponent on oath.n1

The oath, affirmation, or declaration may be administered by obtaining an affirmative response to one of the following
questions:n2

''Do you solemnly state that the evidence you shall give in this issue or matter shall be the truth, the
whole truth, and nothing but the truth, so help you God?''

''Do you solemnly state, under penalty of perjury, that the evidence you shall give in this issue or
matter shall be the truth, the whole truth, and nothing but the truth?''

In the alternative, the court may administer an oath, affirmation, or declaration in a manner that is calculated to awaken
a person's conscience and impress the person's mind with the duty to tell the truth.n3 The court must satisfy itself that
the person testifying understands that his or her testimony is being given under penalty of perjury.n4

[2] Refusal of Witness to Be Sworn

If the deponent refuses to be sworn in as a witness, he or she may be subject to sanctions.n5 For discussion of sanctions
against a party or party-affiliated deponent for failure to proceed with deposition, see § 51.42[2]. For a discussion of
sanctions against a nonparty deponent for refusal to be sworn in, see Chapter 53. For discussion of procedures for
obtaining an order compelling a deponent to proceed with a deposition, see § 51.42[1].

[3] Objection to Form of Oath or Affirmation

If an oath or affirmation is improperly administered, the witness should make a specific and prompt objection, or the
error may be waived.n6 For discussion of objections made during deposition, see § 51.58.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMisconduct
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.330(a).

(n2)Footnote 2. Code Civ. Proc. § 2094(a).

(n3)Footnote 3. Code Civ. Proc. § 2094(b).

(n4)Footnote 4. Code Civ. Proc. § 2094(b).

(n5)Footnote 5. See Code Civ. Proc. §§ 2020.240 (nonparty deponent's refusal to be sworn as witness may be
punished as contempt), 2025.450 (sanctions available against party or party affiliated deponent who fails to proceed
with deposition).

(n6)Footnote 6. See Code Civ. Proc. § 2025.460(b) (errors and irregularities in administration of oath or
affirmation at oral examination that might be cured if promptly presented are waived unless specific objection is timely
made); Banks v. McMorris (1975) 47 Cal. App. 3d 723, 729-730, 121 Cal. Rptr. 185 (improper administration of oath
to deposition witness by referee not authorized to administer oath under law of state where deposition taken as harmless
error when witness was not prevented from pursuing any line of questioning).
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§ 51.55 Prefatory Statement to Witness

Some attorneys, before beginning the oral examination, will make a prefatory statement to the deponent, introducing
himself or herself, identifying the party he or she represents, and introducing the other attorneys present and the parties
they represent. The prefatory remarks may continue with statements similar to the following:

''This deposition is the taking of your statement under oath. I will ask you some questions, and
possibly these other lawyers will ask you some questions. The reporter will take down what you say.
After the deposition is written up, you will have a chance to read and correct it, or change your answers,
but if you change your answers, you may be required to explain why at the trial of this case. Do you
understand this?

''Have you ever had your deposition taken before?

''You realize that your testimony here has the same force and effect as testifying in court, and that it
may be used at the trial of the case?

''We are only here to find out what you know about the case. If you do not understand any question
please ask me to repeat it or rephrase it. Please be as accurate as you can in your answers. If you wish to
explain your answers you may do so. If you get tired or wish a recess, please let me know.

''Is your recollection of the events relating to___________________clear?''

The purpose of the statement is to be sure that the witness understands the nature of a deposition and its use, and to
impress the witness with the solemnity of the examination. The statement may discourage later claims by witnesses that
they did not understand the nature of the deposition, that their recollection was not clear, or similar claims.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions
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§ 51.56 Examination and Cross-Examination

[1] Generally

Examination and cross-examination of the deponent must proceed as permitted at trial under the provisions of the
Evidence Code.n1 However, several distinctive aspects of deposition by oral examination, as compared with oral
examination at trial, affect the applicability of evidence rules to deposition proceedings. These aspects are discussed
below.

[2] Scope of Examination

Unless otherwise limited by order of the court, and subject to the restrictions set forth in Code of Civil Procedure
Section 2019.010 et seq., any party may obtain discovery regarding any matter, not privileged, that is relevant to the
subject matter involved in the pending action or to the determination of any motion made in that action if the matter
either is itself admissible in evidence or appears reasonably calculated to lead to the discovery of admissible
evidence.n2 Thus, a party examining a witness at a deposition is not, like a party examining a witness at trial, limited to
eliciting admissible evidence only. The possible inadmissibility of evidence at trial is not ground for an objection at the
deposition if the testimony sought appears reasonably calculated to lead to discovery of admissible evidence.n3

The deponent must answer all questions seeking material, nonprivileged information, and may not block examination
by contending it is a ''fishing expedition.'' At the same time, the deponent need not answer questions that serve no
proper purpose or are irrelevant.n4

A court may not require a deponent to answer ''legal contention'' questions at his or her deposition, for example, to state
all facts, list all witnesses, and identify all documents that support or pertain to a particular contention in the deponent's
pleadings. These questions, while entirely appropriate for written interrogatories, are not proper at a party's deposition.
The basic vice of such questions at a deposition is that they are unfair, in that they call on the deponent to sort out the
factual material in the case according to specific legal contentions, and to do this by memory and on the spot.n5

PRACTICE TIP:
Alert counsel should instruct his or her client not to answer legal contention questions, and should cite
the cases supporting the objections to educate opposing counsel and preserve the record for later
proceedings. An objection and instruction might be stated as follows:

I object to the question on the ground that it asks for the witness's contention (or the facts on which a
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contention is based), and I instruct the witness not to answer the question. I cite in support of this
objection the cases of Pember v. Superior Court (1967) 66 Cal. 2d 601, 604, 58 Cal. Rptr. 567, 427
P.2d 167 , and Rifkind v. Superior Court (1994) 22 Cal. App. 4th 1255, 1259-1263, 27 Cal. Rptr. 2d
822 . Commentary by John F. DeMeo

Questions asking a deponent about the basis for, or information concerning, a factual conclusion or assertion, however,
are appropriate questions for a deposition. For example, if a party states that a certain event happened at a particular
time or place, it is entirely proper to ask the party at his or her deposition how he or she became aware of the event, his
or her knowledge about the event, and for similar information of a factual nature.n6

At deposition, a court may require a deponent to perform a demonstration or reenactment as well as a diagram.n7

If the examining party anticipates that portions of the deposition testimony may be introduced at trial or any other
hearing, the restrictions on admissibility of evidence should be observed for those portions of the examination, since the
deposition may be used at trial or hearing only so far as admissible under the rules of evidence applied as though the
deponent were then present and testifying as a witness.n8

For a discussion of the scope of discovery generally, see Chapter 20. For a discussion of restrictions on the scope of
discovery under Code of Civil Procedure Section 2019.010 et seq., see Chapter 41. For a discussion of the use of a
deposition at trial, see Chapter 50. For a discussion of objections to questions at deposition, see § 51.58.

[3] Scope of Cross-Examination

Evidence Code Section 773(a) provides that a witness examined by one party may be cross-examined on any matter
within the scope of the direct examination n9 by each other party to the action in such order as the court directs. This
restriction would not appear to be applicable at deposition examinations, because the scope of examination is broad
under Code of Civil Procedure Section 2017.010.n10

[4] Absence of Court Control

Some provisions of the Evidence Code relate to the power of the court to regulate or control the proceedings.n11 At a
deposition proceeding, the deposition officer does not have judicial powers, such as the power to rule on the materiality
or relevancy of questions put to the witness, or the power to punish for contempt for refusal to answer or for
disobedience to a subpoena.n12 Application must be made to the court to invoke its powers to issue protective
ordersn13 or to issue orders to compel answers or productionn14 unless a referee has been appointed to supervise the
deposition.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryRelevanceEvidenceTestimonyExaminationCross-ExaminationScopeEvidenceTestimonyExaminationDirect
Examination

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.330(d); see Evid. Code §§ 760-778.

(n2)Footnote 2. Code Civ. Proc. §§ 2017.010, 2025.010; see Code Civ. Proc. § 2025.420(b)(10) (for good cause
shown, court may issue protective order limiting scope of examination to certain matters).

(n3)Footnote 3. Chapin v. Superior Court (1966) 239 Cal. App. 2d 851, 855, 49 Cal. Rptr. 199 (decided under
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prior law); see Regents of University of California v. Superior Court (1962) 200 Cal. App. 2d 787, 793-794, 19 Cal.
Rptr. 568 (in action for unlawful commitment, plaintiff's prior psychiatric history as reasonably calculated to lead to
discovery of admissible evidence even though that information might not itself be admissible at trial on question of
plaintiff's conduct on day of commitment; decided under prior law).

(n4)Footnote 4. See I.E.S. Corporation v. Superior Court (1955) 44 Cal. 2d 559, 562-563, 283 P.2d 700 ; Tatkin
v. Superior Court (1958) 160 Cal. App. 2d 745, 751, 326 P.2d 201 (both cases decided under prior law).

(n5)Footnote 5. Rifkind v. Superior Court (1994) 22 Cal. App. 4th 1255, 1259-1263, 27 Cal. Rptr. 2d 822 .

(n6)Footnote 6. Rifkind v. Superior Court (1994) 22 Cal. App. 4th 1255, 1259, 27 Cal. Rptr. 2d 822 .

(n7)Footnote 7. Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 1111-1113, 68 Cal. Rptr. 2d
883, 946 P.2d 841 .

(n8)Footnote 8. See Code Civ. Proc. § 2025.620.

(n9)Footnote 9. Emphasis added.

(n10)Footnote 10. See Code Civ. Proc. § 2017.010 (scope of discovery).

(n11)Footnote 11. See, e.g., Evid. Code §§ 320 (power of court to regulate order of proof), 765 (court control of
mode of interrogation), 775 (court-ordered witness).

(n12)Footnote 12. See Burns v. Superior Court (1903) 140 Cal. 1, 12-13, 73 P. 597 (decided under prior law).

(n13)Footnote 13. See Code Civ. Proc. §§ 2025.420, 2025.470; see also §§ 51.33, 51.59.

(n14)Footnote 14. See Code Civ. Proc. § 2025.480; see also § 51.70.

(n15)Footnote 15. See Code Civ. Proc. § 639(a)(5); for discussion of application to appoint referee in connection
with motion to limit deposition, see § 51.59[9].
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§ 51.57 Written Questions

In lieu of participating in the oral examination, parties may transmit written questions in a sealed envelope to the party
taking the deposition for delivery to the deposition officer, who must unseal the envelope and propound the questions to
the deponent after the oral examination has been completed.n1 For a form for providing written questions at a
deposition by oral examination, see § 51.160.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.330(e).
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§ 51.58 Objections During Deposition

[1] Objections That Are Waived if Not Made

[a] Qualifications of Deposition Officer

Any objection to the qualifications of the deposition officer is waived unless made before the deposition begins or as
soon thereafter as the ground for that objection becomes known or could be discovered by reasonable diligence.n1 A
deposition officer is disqualified if he or she is not authorized to administer an oath, is financially interested in the
action, or is a relative or employee of any attorney of any of the parties.n2 A deposition officer is also subject to
specified requirements and restrictions relating to the services and products he or she offers or provides.n3 For a
discussion of these provisions, see § 51.50[2]. For a discussion of who may serve as a deposition officer, see §§ 51.50
and 51.51.

[b] Privileged or Protected Matter

The protection of information from discovery on the ground that it is privileged or that it is protected work product
under Code of Civil Procedure Section 2018.010 et seq. is waived unless a specific objection to its disclosure is timely
made during the deposition.n4 It has been suggested that this waiver rule is applicable only to matters of evidentiary
privilege and attorney work product, and not to a privacy right such as sexual privacy.n5 If a privilege is asserted at the
deposition, the better practice is for counsel for the deponent to explain the basis of the privilege, and to examine the
deponent regarding the foundational facts supporting the privilege. This is consistent with the rule that, on a motion to
compel answers at a deposition, the burden of proof is on the party claiming privilege to establish the facts on which the
claim is based.n6

For a discussion of privileged and protected matters generally, see Chapters 21- 32. For a discussion of the showing
required to oppose a motion to compel answers or production at a deposition, see § 51.70[9].

[c] Curable Errors and Irregularities

[i] Generally

Objections to errors and irregularities in the taking of the deposition that might be cured if promptly presented are
waived unless a specific objection to them is timely made during the deposition.n7 These errors and irregularities
include, but are not limited to, those relating to the manner of taking the deposition, to the oath or affirmation
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administered, to the conduct of a party, attorney, deponent, or deposition officer, or to the form of any question or
answer.n8

[ii] Improper Recording of Deposition

The use of audio or video technology to record the deposition in the absence of the required prior notice,n9 or without
observing the specific procedures set forth in Code of Civil Procedure Section 2025.340 may constitute a curable error
or irregularity in the manner of taking the deposition, and should be presented at once.n10 For a discussion of
requirements for recording deposition proceedings, see § 51.52[2].

[iii] Improper Administration of Oath

An error or irregularity in the administration of the oath might occur if the deposition officer refused to defer to the
deponent's desire to omit the reference ''so help me God'' in the oath,n11 or if the deposition officer was not a person
authorized to administer an oath.n12 Objection should be made promptly after the improper administration of the oath,
preferably before deposition testimony begins. For a discussion of the administration of an oath at a deposition
proceeding, see § 51.54.

[iv] Form of Questions and Answers

Objections to the form of questions and answers are best made in the light of the possible use of the deposition at the
trial,n13 as well as to prevent disclosure of objectionable evidence that would be prejudicial even if it might later be
excluded at trial.

An objection may be made to a leading question directed to the client or witness of the examining attorney.n14
However, if the witness is an adverse party, the examining party may ask leading questions of that witness.n15 The fact
that the witness is adverse in his or her capacity as a party should be established during the course of the examination to
lay a foundation for the asking of leading questions.

Other possible objections to the form of a question include that it is ambiguous, compound, assumes a fact not yet
proved, calls for speculation and conjecture, or is argumentative.

[2] Objections That Are Not Waived

Objections to the competency of the deponent, or to the relevancy, materiality, or admissibility at trial of the testimony,
or of the materials produced are unnecessary and are not waived by failure to make them before or during the
deposition.n16

In fact, deponent's counsel should not even raise an objection to a question counsel believes will elicit irrelevant
testimony at a deposition. Relevance objections, or objections on the ground that the question will not produce the
admissible evidence, should be held in abeyance until an attempt is made to use the testimony at trial.n17 Moreover, as
a strategic matter, it is wise to withhold a nonwaivable objection until the objectionable testimony is introduced at trial,
so that the examining party is not given the opportunity at the deposition to obviate or remove the objectionable
aspect.n18

[3] Specificity of Objection

When an objection is made, it must be specific.n19 This is consistent with the requirement that on a motion for an order
to compel answers or production at a deposition, the party opposing the motion has the burden of establishing that the
information sought is not discoverable.n20
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[4] Continuing Deposition After Objections

Unless the objecting party demands that the taking of the deposition be suspended to permit a motion for a protective
order on the ground that the examination is being conducted in bad faith or in a manner that unreasonably annoys,
embarrasses, or oppresses the party or deponent, the deposition will proceed subject to the objection.n21 For a
discussion of motions for protective order made after a deposition begins, see § 51.59. For a discussion of adjournment
of proceedings by a party to move for an order to compel the deponent to answer questions or produce items, see §
51.59[2].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryPrivileged MattersAttorney-Client
PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork ProductWaivers

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.320(e).

(n2)Footnote 2. Code Civ. Proc. § 2025.320(a).

(n3)Footnote 3. See Code Civ. Proc. § 2025.320(a)-(d).

(n4)Footnote 4. Code Civ. Proc. § 2025.460(a); see Evid. Code § 912(a) (privilege waived by failure to claim it in
any proceeding in which holder has legal standing and opportunity to claim privilege).

(n5)Footnote 5. Boler v. Superior Court (1987) 201 Cal. App. 3d 467, 472 n.1, 247 Cal. Rptr. 185 .

(n6)Footnote 6. See San Diego Professional Asso. v. Superior Court of San Diego County (1962) 58 Cal. 2d 194,
199, 23 Cal. Rptr. 384, 373 P.2d 448 .

(n7)Footnote 7. Code Civ. Proc. § 2025.460(b).

(n8)Footnote 8. Code Civ. Proc. § 2025.460(b).

(n9)Footnote 9. See Code Civ. Proc. §§ 2025.220(a)(5) (notice of deposition must state intent to make an audio or
video record of the deposition testimony), 2025.330(c) (any noticed party intending to make simultaneous audio or
video record of deposition must serve written notice).

(n10)Footnote 10. See Code Civ. Proc. § 2025.470 (suspension of deposition to consider protective order
questioning manner of taking deposition).

(n11)Footnote 11. See Code Civ. Proc. § 2094 (form of oath, affirmation, or declaration).

(n12)Footnote 12. See Code Civ. Proc. § 2025.320; see also Code Civ. Proc. § 2093 (persons authorized to
administer oaths). For discussion of qualifications of the deposition officer, see § 51.50[1].

(n13)Footnote 13. See Code Civ. Proc. § 2025.620.

(n14)Footnote 14. See Evid. Code § 767(a)(1).

(n15)Footnote 15. See Evid. Code § 776.

(n16)Footnote 16. Code Civ. Proc. § 2025.460(c); see Martyn v. Leslie (1955) 137 Cal. App. 2d 41, 58-59, 290
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P.2d 58 (proper to sustain defendant's objections to plaintiff's answers at deposition that constituted hearsay or
conclusions, since defendants did not waive incompetency of plaintiff's testimony by taking plaintiff's deposition;
decided under prior law).

(n17)Footnote 17. See Stewart v. Colonial W. Agency, Inc. (2001) 87 Cal. App. 4th 1006, 1014, 105 Cal. Rptr. 2d
115 (sanctioning attorney for cost of reopening improperly suspended deposition based on her instructions to deponent
not to answer questions on ground that they would not produce admissible evidence).

(n18)Footnote 18. See Code Civ. Proc. § 2025.620 (deposition testimony may be used at trial as far as admissible
under rules of evidence applied as though deponent were then present and testifying); Kritser v. Kuttruff (1961) 197
Cal. App. 2d 102, 106, 16 Cal. Rptr. 872 (deposition testimony of highway patrol officer concerning opinion based on
reading of tire marks from photographs excluded for failure of witness to qualify as expert to interpret photographic
evidence; decided under prior law).

(n19)Footnote 19. See Code Civ. Proc. § 2025.460(a), (b) (requiring ''specific objection'' to disclosure of
information on ground of privilege or protected work product, and to errors and irregularities).

(n20)Footnote 20. See San Diego Professional Asso. v. Superior Court of San Diego County (1962) 58 Cal. 2d
194, 199, 23 Cal. Rptr. 384, 373 P.2d 448 (privilege as basis for objection). For discussion of the opponent's burden on
a motion to compel answers or production of items at a deposition, see § 51.70[9].

(n21)Footnote 21. Code Civ. Proc. § 2025.460(b); see Code Civ. Proc. § 2025.470; Stewart v. Colonial W.
Agency, Inc. (2001) 87 Cal. App. 4th 1006, 1014-1015, 105 Cal. Rptr. 2d 115 (fact that suspension is available under
former Code Civ. Proc. § 2025(n) (now see Code Civ. Proc. § 2025.470) only when interrogation into improper matters
reveals bad faith or underlying purpose to annoy, harass, embarrass, or oppress indicates that witnesses are expected to
endure occasional irrelevant questions without disrupting deposition process).
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§ 51.59 Motion for Protective Order to Terminate or Limit Deposition Proceedings

[1] Generally

Any party or deponent may move for a protective order on the ground that a deposition by oral examination is being
conducted in bad faith or in a manner that unreasonably annoys, embarrasses, or oppresses the deponent or party. For
good cause shown, the court may terminate the examination or may limit the scope and manner of taking the deposition
as provided in Code of Civil Procedure Section 2025.420.n1 For forms for obtaining an order to terminate or limit a
deposition by oral examination, see § 51.163.

[2] Suspension of Deposition Proceedings to Seek Protective Order

On stipulation of the party conducting the deposition and the deponent, or demand of any party attending the deposition
or the deponent, or the deposition officer must suspend the taking of testimony to enable that party or deponent to file
the motion for the protective order.n2 Frequently, the deposition officer will both suspend the deposition and set a date
for its resumption. This continuance date may either be confirmed or nullified in the court's order granting or denying
the protective order. For a form of order granting a motion to terminate or limit a deposition, see § 51.163[3].

[3] Requirement of Notice

Because deposition proceedings must be suspended pursuant to stipulation on demand of any party or deponent seeking
to file a protective order to terminate or limit a deposition,n3 ex parte applications for these orders are unnecessary, and
the protective order must be made pursuant to a properly noticed motion.n4

[4] Attempt at Informal Resolution

A motion for a protective order to terminate or limit a deposition must be accompanied by a declaration stating facts
showing a reasonable and good-faith attempt at an informal resolution of each issue presented by the motion.n5 An
attempt at an informal resolution by the prevailing party is also a prerequisite for an award of monetary sanctions.n6
Presumably, the primary attempts at informal resolution would be made at the time of the deposition, since once the
proceedings are suspended the parties are in a firm adversary stance, and the costs and expenses involved in initiating
another deposition proceeding are at issue. However, the better practice is to contact the opposing party after suspension
of the proceedings to make a further attempt at an informal resolution. Documentation of this attempt should be kept for
use with the motion to terminate or limit the deposition if the attempt is unsuccessful.
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For a discussion of the requirement of prior attempts at informal resolution of discovery disputes generally, see Chapter
42.

[5] Good Cause

A motion for a protective order to terminate or limit a deposition may only be granted for good cause shown.n7 Since
the motion must be brought on the ground that the examination is being conducted in bad faith or in a manner that
unreasonably annoys, embarrasses, or oppresses the deponent or party,n8 a showing that this ground exists would
presumably constitute good cause.

[6] Limits, Pursuant to Code of Civil Procedure Section 2025.420, on Deposition Already Commenced

Code of Civil Procedure Section 2025.420(a) provides that ''[b]efore, during, or after a deposition'' any party or
deponent may seek protective orders under its provisions.n9 Unlike Code of Civil Procedure Section 2025.470, Code of
Civil Procedure Section 2025.420 does not provide a procedure for suspending the deposition to enable the party or
deponent to bring the motion. It appears, therefore, that once the deposition has begun, the party or deponent seeking a
protective order must proceed under Code of Civil Procedure Section 2025.470 to suspend the deposition, and make the
requisite showing of bad faith or oppression, and that Code of Civil Procedure Section 2025.420 is applicable only
insofar as it provides the manner in which the court may limit a deposition that has already commenced.n10

Limitations likely to be applicable under Code of Civil Procedure Section 2025.420 to a deposition that has commenced
and been suspended under Code of Civil Procedure Section 2025.470 include: that certain matters not be inquired
into;n11 that the scope of the examination be limited to certain matters;n12 that designated persons, other than the
parties to the action and their officers and counsel, be excluded from attending the deposition;n13 or that a trade secret
or other confidential research, development, or commercial information not be disclosed or be disclosed only to
specified persons or only in a specified way.n14

For a full discussion of protective orders under Code of Civil Procedure Section 2025.420, see § 51.33.

[7] Termination of Deposition

If the court orders that the examination be terminated, the deposition may not thereafter be resumed, except on order of
the court.n15

[8] Monetary Sanctions

[a] Unsuccessfully Making or Opposing Motion for Protective Order

Under Code of Civil Procedure Section 2025.420(d), the court must impose a monetary sanction under Code of Civil
Procedure Section 2023.010 et seq. against any party, person, or attorney who unsuccessfully makes or opposes a
motion for the protective order, unless it finds that the one subject to the sanction acted with substantial justification or
that other circumstances make imposition of the sanction unjust.n16 It appears that a sanction under Code of Civil
Procedure Section 2025.420 can be imposed in addition to one imposed under Code of Civil Procedure Sections
2023.010(i) and 2023.020 (failure to meet and confer), and discussed in [b], below.n17

If the motion is granted, it will probably be found that the opposing party did not act with substantial justification
because the ground for making the motion is that the examination is being conducted ''in bad faith or in a manner that
unreasonably annoys, embarrasses, or oppresses that deponent or party.''n18

If the party opposing the motion prevails, and it is found that the moving party did not act with substantial justification
in bringing the motion to terminate or limit the deposition, the monetary sanctions imposed against the moving party
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may be considerable, since they could include the costs and expenses, including attorney's fees, incurred in scheduling
another deposition after suspension of the initial one.

[b] Failing to Attempt Informal Resolution of Issues Presented by Motion

In addition to a sanction imposed under Code of Civil Procedure Section 2025.420, it appears that a sanction can also be
imposed under Code of Civil Procedure Sections 2023.010(i) and 2023.020.n19 Under Code of Civil Procedure Section
2023.010(i), a sanctionable misuse of the discovery process occurs in failing to confer in person, by telephone, or by
letter with an opposing party or attorney in a reasonable and good faith attempt to resolve informally any dispute
concerning discovery, if the section governing a particular discovery motion requires the filing of a declaration stating
facts showing that an attempt has been made. Therefore, notwithstanding the outcome of the particular discovery
motion, the court must impose a monetary sanction ordering that any party or attorney who fails to confer as required
pay the reasonable expenses, including attorney's fees incurred by anyone as a result of that conduct.n20 For further
discussion of monetary sanctions, see Chapter 42.

[9] Appointment of Referee

The court in any pending action may, on written motion of any party, or on its own motion, appoint a referee to hear and
determine discovery motions and disputes relevant to discovery, and to report findings and make a recommendation, if
the court determines that such an appointment is necessary.n21 Presumably, a party moving for a protective order to
limit the scope of a deposition may also seek appointment of a referee to supervise the deposition proceedings to protect
against abusive conduct, or the court on its own motion may do so. The court may order the parties to pay the fees of
referees who are not employees or officers of the court at the time of the appointmentn22 in any manner determined by
the court to be fair and reasonable, including an apportionment of the fees among the parties.n23 For further discussion
relating to the appointment of a referee and allocation of costs, see Chapter 41.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersRefereesAppointmentsCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMisconductCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2025.420(b)(16), 2025.470.

(n2)Footnote 2. Code Civ. Proc. § 2025.470.

(n3)Footnote 3. See Code Civ. Proc. § 2025.470.

(n4)Footnote 4. See St. Paul Fire & Marine Ins. Co. v. Superior Court (1984) 156 Cal. App. 3d 82, 86, 202 Cal.
Rptr. 571 (holding ex parte order to terminate deposition invalid, but in language broad enough to apply as well to
orders limiting scope of deposition; decided under prior law).

(n5)Footnote 5. Code Civ. Proc. § 2025.420.

(n6)Footnote 6. See Code Civ. Proc. § 2025.420, and discussion in [8], below.

(n7)Footnote 7. Code Civ. Proc. § 2025.420(b).

(n8)Footnote 8. Code Civ. Proc. § 2025.420(b).

(n9)Footnote 9. Emphasis added.

Page 204
2-51 California Deposition and Discovery Practice § 51.59



(n10)Footnote 10. See Code Civ. Proc. § 2025.470 (court may terminate examination or limit scope and manner of
taking deposition as provided in Code Civ. Proc. § 2025.420).

(n11)Footnote 11. Code Civ. Proc. § 2025.420(b)(9).

(n12)Footnote 12. Code Civ. Proc. § 2025.420(b)(10).

(n13)Footnote 13. Code Civ. Proc. § 2025.420(b)(12).

(n14)Footnote 14. Code Civ. Proc. § 2025.420(b)(13).

(n15)Footnote 15. Code Civ. Proc. § 2025.470.

(n16)Footnote 16. Code Civ. Proc. § 2025.420(d).

(n17)Footnote 17. See Code Civ. Proc. §§ 2023.010(i) and 2023.020.

(n18)Footnote 18. See Code Civ. Proc. § 2025.470.

(n19)Footnote 19. See Code Civ. Proc. § 2023.010(i) and 2023.020.

(n20)Footnote 20. Code Civ. Proc. § 2023.010(i).

(n21)Footnote 21. See Code Civ. Proc. § 639(a)(5).

(n22)Footnote 22. See Code Civ. Proc. § 1023, which provides that fees of referees are the reasonable sum that the
court may fix for time spent in business of reference; but the parties may agree, in writing, on any other rate of
compensation, and that rate will be allowed.

(n23)Footnote 23. Code Civ. Proc. § 645.1(b).
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§ 51.70 Motion to Compel Deponent to Answer Questions or Produce Items at Deposition

[1] Availability and Timing

If the deponent fails to answer any question or to produce any document or tangible thing under the deponent's control
that is specified in the deposition notice or a deposition subpoena, the party seeking discovery may move the court for
an order compelling that answer or production. The motion must be made no later than 60 days after the completion of
the record of the deposition.n1 It appears that the requirement that the motion be made no later than 60 days ''after the
completion of the record of the deposition'' means within 60 days after the deposition officer has prepared a certified
recordn2 and transmitted it to the attorney who noticed the deposition,n3 because the party seeking to compel a
response must lodge a certified copy of the portions of the transcript that are relevant to the motion.n4

[1A] ''Answer''

If a deponent fails to answer any question, the party seeking discovery may move the court for an order compelling the
answer.n5 ''Answer'' should be construed to include nonverbal as well as verbal responses at a videotaped deposition,
and may include requiring a deponent to perform a demonstration or reenactment at the request of a party.n6 Thus, in
Emerson Electric Co. v. Superior Court,n7 the California Supreme Court held that the plaintiff in a negligence action
could be compelled in his videotaped deposition to diagram the scene of the incident and to demonstrate how the injury
occurred.n8

In reaching its conclusion that ''answer'' includes nonverbal responses, the Court found that such a construction was in
accord with the usual, ordinary meaning of the word, was in harmony with the provision in former Code Civ. Proc. §
2025(l)(1) (now see Code of Civil Procedure Section 2025.330) that deposition examination and cross examination
proceed as permitted at trial under the Evidence Code, served to further the purposes of discovery, and was supported
by the legislative history.n9

The Emerson Court noted that it was specifically addressing the question of a reenactment at a videotaped deposition,
and not the use of that videotaped reenactment at trial, which is a separate question.n10 In response to concerns about
the potential misuse or distortion of a videotaped reenactment, the court noted that former Code Civ. Proc. § 2025 (now
see Code of Civil Procedure Section 2025.010 et seq.) sets forth strict procedural requirements concerning the recording
of depositions,n11 and permits judicial intervention in the form of a protective order.n12

[2] Adjourning or Continuing to Take Deposition After Failure to Answer or Produce Items
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If a deponent fails to answer any question or to produce any document or tangible thing under the deponent's control
that is specified in the deposition notice or a deposition subpoena, the party seeking that answer or production may
adjourn the deposition or complete the examination on other matters without waiving the right at a later time to move
for an order compelling that answer or production under Code of Civil Procedure Section 2025.480.n13

The usual procedure is to continue to take the deposition after a deponent's failure to answer, unless it is clear at the
outset that continuing to take the deposition after an initial refusal to answer questions or produce documents will yield
no useful information. Continuing the deposition allows the attorney to establish the precise questions a witness is
failing to answer, and provides an opportunity to rephrase questions in a different form at a later stage of the deposition,
when the witness may be more responsive. It is also useful to spend time with an uncooperative witness to evaluate his
or her demeanor and credibility, and to ascertain areas of sensitivity. For a discussion of a deposition as a means of
evaluating the merits of an opponent's case and the demeanor of deponents as potential witnesses at trial, see Chapter
50.

[3] Prior Attempt at Resolution of Issues

A motion for an order compelling answers or production of items at a deposition must be accompanied by a declaration
stating facts showing a reasonable and good-faith attempt at an informal resolution of each issue presented by the
motion.n14

Depositions are different from other methods of discovery in that the presence of counsel for both parties permits
instantaneous discussion of an objection or other disputed issue and attempts at informal resolution. However, a
reasonable and good faith attempt at informal resolution entails something more than argument. Counsel are required to
attempt to talk the matter over, compare their views, consult, and deliberate.n15

In Townsend v. Superior Court,n16 the court of appeal found that far from negotiating at the deposition, counsel
engaged in heated exchanges and skirmishes. Accordingly, it directed the trial court to set aside its order granting the
motion to compel and issue a new order denying the motion.n17 The Townsend court was careful to explain that it was
not proposing an absolute rule requiring that informal resolution must always await the conclusion of a deposition.
Instead, it said that the parties themselves should determine the proper time, manner, and place for such discussion and
negotiation.n18

For a discussion of the requirement of prior attempts at informal resolution of discovery disputes generally, see Chapter
42.

[4] Oral or Written Notice

Notice of a motion to compel answers or production of items at a deposition must be given to all parties, and to the
deponent either orally at the examination, or by subsequent service in writing. If the notice of the motion is given orally,
the deposition officer shall direct the deponent to attend a session of the court at the time specified in the notice.n19 For
a discussion of service requirements generally, see Chapter 8.

[5] Notice to Nonparty Deponent

Although oral notice or a written notice of motion to compel answers or production is legally sufficient notice to both
party and nonparty deponents,n20 some courts prefer that the proponent personally serve a deponent who is an
independent witness with an order to show cause. Under the California Rules of Court, a written notice and all moving
papers supporting a motion to compel an answer to a deposition question or to compel production of a document or
tangible thing from a nonparty deponent must be personally served on the nonparty deponent unless the nonparty
deponent agrees to accept service by mail at an address specified on the deposition record.n21
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[6] Required Format of Motion

A motion to compel answers to questions propounded at a deposition, or to compel production of documents or tangible
things at a deposition, must be accompanied by a separate statement, which is a separate document, filed and served
with the motion to compel.n22 The separate statement must provide all the information necessary to understand each
discovery request and all the responses to it that are at issue. The separate statement must be complete, so that no person
is required to review any other document in order to determine the full request and the full response. Material may not
be incorporated into the separate statement by reference.n23 For further discussion and a form of separate statement, see
§§ 51.162[2A] and 51.164[2A].n24

An order to compel answers or production of documents or tangible things must not be so vague that the deponent is not
apprised of what is expected of him or her.n25

Thus, counsel should avoid unnecessary vagueness in drafting the motion and supporting declaration.

[7] Proponent's Showing

[a] Good Cause Not Required

There is no requirement that good cause be established for compelling answers at a deposition, and the mere interposing
by a deponent of an objection or refusal to answer a question does not place a burden of showing good cause on the
party seeking disclosure when none existed before.n26

[b] What Constitutes Failure to Answer Question

Prior law providing for orders to compel answers at a deposition and related sanctions applied when a deponent ''refuses
or fails'' to answer a question.n27 Under Code of Civil Procedure Section 2025.480, only the term ''fails'' is retained.
This change mirrors the 1970 amendment to Federal Rules of Civil Procedure, Rule 37(b)(2), which also dropped the
term ''refuses,'' following repeated attempts by the judiciary to distinguish it from ''fails'' on the basis of ''willfulness,''
and the United States Supreme Court ruling in Societe Internationale v. Rogers, n28 which concluded that ''refused'' in
Rule 37(b)(2) meant simply a failure to comply, and that willfulness was relevant only to the selection of sanctions, if
any, to be imposed.n29

A deponent refuses to answer a question when he or she objects or when a flat refusal is given.n30 The question of what
constitutes a failure to answer a question at a deposition when the deponent does not object or flatly refuse to answer
does not appear to have ever been squarely addressed by California courts. One court of appeal panel focused on the
''cavalier attitude'' displayed at the depositions concerning information that should have been readily available to the
witnesses.n31 The deponent designated as the person most knowledgeable concerning employment matters had very
little actual knowledge about the specific events that led to the terminations (or resignations) involved in the underlying
employment discrimination litigation, and seemed to have no knowledge about more general matters such as defendant's
employment policies or the contents of personnel files. Other deponents, designated as most knowledgeable concerning
the sales and service area issues, also lacked any specific knowledge and did not know whether there was anyone at the
company who would know the answers to petitioners' questions. The court found these responses ''inadequate.''
Moreover, although the deposition notices asked that documents be produced from a number of categories, none of the
deponents brought any documents to the deposition.n32 The court concluded that the defendant in the underlying
employment discrimination action should have been ordered to bring its witnesses back to the depositions with the
documents requested and with proof that the witnesses had undertaken some effort to familiarize themselves with the
areas of their supposed ''knowledge.''n33

When a deponent gives a confused response or repeatedly fails to understand the question, the fault may be in the way
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the question is propounded. If the deponent is legally competent and the question is clearly framed, an unresponsive or
unintelligible answer may be deemed a failure to answer.n34

A deponent may be required, at the request of the examining attorney, to review documents or other evidence available
at the deposition for the purpose of refreshing his or her memory, and a refusal to do so may constitute a failure to
answer.n35

[c] Establishing Failure to Answer Questions

In order to establish that the deponent actually failed to answer the question, for purposes of obtaining an order to
compel answers and related sanctions, the attorney conducting the deposition must make a clear foundation concerning
each question when an adequate response is not given. This can be done at the time of each question, or in a summary
session after the rest of the deposition is completed in which all questions that were not answered are repropounded.
The attorney should attempt to elicit a confirming statement that the deponent is in fact refusing to answer the question.

[d] Establishing Failure to Produce Items

In order to compel the production of items and obtain related sanctions, it is necessary to establish at the deposition that
the items described in the deposition notice or deposition subpoena were not brought to the deposition as required. Any
documents or other materials that are offered by the deponent should be identified and marked as being in response to a
particular specification of materials or category of materials in the deposition notice or deposition subpoena. At the end
of each category, the deponent should be asked if the items produced are all the ones that he or she has knowledge of,
and whether there are any others, to his or her knowledge, that have not been produced.

[8] Opponent's Showing

[a] Establishing Privilege

Because the burden is on the deponent claiming privilege to establish the facts on which the privilege is based, it is not
enough merely to reassert the privilege in opposing a motion to compel answers or production; the facts on which the
claim is based must be established by declaration.n36 For a discussion of privileges and the scope of discovery
generally, see Chapters 20- 27 and 32.

[b] Establishing Basis for Objections Not Based on Privilege

Since the moving party on a motion to compel answers or production at a deposition need not show good cause, but
only that the deponent failed to answer or produce,n37 it appears that the burden is on the opposing party to establish
that the information sought is not discoverable, even when the claim is not based on privilege. For a discussion of
limitations on the scope of discovery not based on privileges contained in the Evidence Code, see Chapters 20 and 28-
31.

[9] Lodging Deposition Transcript With Court

Not less than five days before the hearing on the motion to compel answers or production, the moving party must lodge
with the court a certified copy of any parts of the stenographic transcript of the deposition that are relevant to the
motion. If a deposition is recorded by audio or video technology, the moving party is required to lodge a certified copy
of a transcript of any parts of the deposition that are relevant to the motion.n38 For a discussion of the preparation and
certification of the record, see Part H.

[10] Order Compelling Answer or Production
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If the court determines that the answer or production sought is subject to discovery, it must order that the answer be
given or the production be made on the resumption of the deposition.n39 An order that fails to apprise the deponent of
the specific questions to be answered may be successfully challenged as vague.n40

[11] Monetary Sanctions

[a] Unsuccessfully Making or Opposing Motion to Compel Answers or Production

Under Code of Civil Procedure Section 2025.480, the court must impose a monetary sanction under Code of Civil
Procedure Section 2023.010 et seq. against any party, person, or attorney who unsuccessfully makes or opposes a
motion to compel answers or production, unless it finds that the one subject to the sanction acted with substantial
justification or that other circumstances make imposition of the sanction unjust.n41 It appears that a sanction under
Code of Civil Procedure Section 2025.480 can be imposed in addition to one imposed under Code of Civil Procedure
Sections 2023.010(i) and 2023.020 (failure to meet and confer), and discussed in [b], below.n42

Even if a motion to compel answers or production is granted, monetary sanctions may not be imposed against the
opposing party if that party establishes that the failure to answer questions or produce items was with substantial
justification.n43

Lack of substantial justification may be found to exist if the opposing party's objections to answering questions or
producing items at a deposition were interposed for purposes of delay or harassment or were otherwise
unreasonable,n44 or if the attorney advising the deponent not to answer invoked rules patently not on point.n45

A moving party whose motion to compel answers or production is denied may be found to have acted without
substantial justification in bringing the motion, and subject to monetary sanctions, if the answers clearly cannot be
compelled because of privilege or irrelevancy. On the other hand, monetary sanctions against a party who
unsuccessfully moved to compel answers is improper if the information sought is potentially relevant, or a good-faith
attempt to show waiver of privilege was made.n46

In addition to a monetary sanction under Code of Civil Procedure Section 2023.010 et seq.,n47 the court has discretion
to award sanctions under the Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to
provide discovery, in favor of a party who files a motion to compel discovery, even though no opposition to the motion
was filed, or opposition to the motion was withdrawn, or the requested discovery was provided to the moving party after
the motion was filed.n48

[b] Failing to Attempt Informal Resolution of Issues Presented by Motion

In addition to a sanction imposed under Code of Civil Procedure Section 2025.480, it appears that a sanction can also be
imposed under Code of Civil Procedure Sections 2023.010(i) and 2023.02.n49 Under Code of Civil Procedure Section
2023.010(i), a sanctionable misuse of the discovery process occurs in failing to confer in person, by telephone, or by
letter with an opposing party or attorney in a reasonable and good faith attempt to resolve informally any dispute
concerning discovery, if the section governing a particular discovery motion requires the filing of a declaration stating
facts showing that an attempt has been made. Therefore, notwithstanding the outcome of the particular discovery
motion, the court must impose a monetary sanction ordering that any party or attorney who fails to confer as required
pay the reasonable expenses, including attorney's fees incurred by anyone as a result of that conduct.n50 For further
discussion of monetary sanctions, see Chapter 42.

[c] Compensable Costs

Monetary sanctions against a deponent for failure to answer questions or produce items at a deposition without
substantial justification may include compensation for the amount of time expended by the moving party in reviewing
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the deposition transcript, preparing the motion and declaration, and appearing at the hearing on the motion, but
apparently may not compensate for the attorney's time in preparing for and taking the deposition itself.n51

The appellate courts are split on whether discovery sanctions can be awarded in favor of parties who did not propound
the discovery that triggered the sanctions. For example, in Calvert Fire Ins. Co. v. Cropper,n52 the court relied on
former Code of Civil Procedure Section 2034(b), (d) (now see Code of Civil Procedure Section 2030.300(e)), which, the
court concluded, empowered the trial court to sanction a party who ''refuses to obey'' and a party who ''willfully fails'' to
comply with discovery orders without any limitation on who may request the sanction.n53 In contrast, in Townsend v.
Superior Court,n54 the court relied exclusively on the language in former Code of Civil Procedure Section 2025(o)
(now see Code of Civil Procedure Section 2025.480(a)), stating ''the party seeking discovery may move the court for an
order compelling [an] answer,'' to conclude that ''outsiders [are] not entitled to be awarded sanctions.''n55 Another court
struck a middle ground. In Parker v. Wolters Kluwer U.S., Inc.,n56 the court relied on Code of Civil Procedure Sections
2025.480(g) and 2030.300(e)--instructing the trial court to ''make those orders that are just,'' when imposing discovery
sanctions--to hold that an award of sanctions in favor of a party who did not propound the discovery is justified only if
the nonpropounding party shows it suffered a detriment as the result of the sanctioned party's misuse of the discovery
process.n57 The court clarified that it did not hold that a nonpropounding party should never be awarded discovery
sanctions. Rather, the trial court has discretion to determine whether, in a particular case, the interests of the
propounding party and a co-party ''are sufficiently aligned so that a sanction award to both would be just.''n58

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedureDiscoveryMethodsOral
DepositionsCivil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil
ProcedureDiscoveryMisconductCivil ProcedureDiscoveryMotions to CompelCivil ProcedureRemediesCosts &
Attorney FeesCostsDepositions & Transcripts

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.480.

(n2)Footnote 2. See Code Civ. Proc. § 2025.540.

(n3)Footnote 3. See Code Civ. Proc. § 2025.550.

(n4)Footnote 4. See Code Civ. Proc. § 2025.480.

(n5)Footnote 5. Code Civ. Proc. § 2025.480.

(n6)Footnote 6. Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 1111-1112, 68 Cal. Rptr. 2d
883, 946 P.2d 841 .

(n7)Footnote 7. Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 68 Cal. Rptr. 2d 883, 946 P.2d
841 .

(n8)Footnote 8. Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 1111-1113, 68 Cal. Rptr. 2d
883, 946 P.2d 841 .

(n9)Footnote 9. Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 1106-1109, 68 Cal. Rptr. 2d
883, 946 P.2d 841 .

(n10)Footnote 10. Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 1111, 68 Cal. Rptr. 2d 883,
946 P.2d 841 .
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(n11)Footnote 11. See Code Civ. Proc. § 2025.340, discussed in § 51.52[2].

(n12)Footnote 12. Emerson Electric Co. v. Superior Court (1997) 16 Cal. 4th 1101, 1110-1111, 68 Cal. Rptr. 2d
883, 946 P.2d 841 . See Code Civ. Proc. § 2025.420, discussed in § 51.33.

(n13)Footnote 13. Code Civ. Proc. § 2025.460(d).

(n14)Footnote 14. Code Civ. Proc. § 2025.480.

(n15)Footnote 15. Townsend v. Superior Court (1998) 61 Cal. App. 4th 1431, 1434-1438, 72 Cal. Rptr. 2d 333 ;
see Stewart v. Colonial W. Agency, Inc. (2001) 87 Cal. App. 4th 1006, 1016-1017, 105 Cal. Rptr. 2d 115 (counsel's
efforts to meet and confer were adequate when he engaged in off-the-record discussion with opposing counsel at
deposition, in attempt to resolve one simple relevancy issue, in light of imminent trial date and cut-off dates for
discovery, and opposing counsel's announced unavailability for lengthy periods before trial).

(n16)Footnote 16. Townsend v. Superior Court (1998) 61 Cal. App. 4th 1431, 72 Cal. Rptr. 2d 333 .

(n17)Footnote 17. Townsend v. Superior Court (1998) 61 Cal. App. 4th 1431, 1438-1439, 72 Cal. Rptr. 2d 333 ;
see Obregon v. Superior Court (1998) 67 Cal. App. 4th 424, 432-433 (not every instance of inadequate effort justifies
denying further discovery; the Townsend decision should be read, not as a holding that denial of further discovery is a
required consequence of an inadequate effort at informal resolution, but only as an example of an inadequate effort so
egregious that it justified a denial of further discovery).

(n18)Footnote 18. Townsend v. Superior Court (1998) 61 Cal. App. 4th 1431, 1438, 72 Cal. Rptr. 2d 333 .

(n19)Footnote 19. Code Civ. Proc. § 2025.480(c); see Parker v. Wolters Kluwer U.S., Inc. (2007) 149 Cal. App.
4th 285, 295-96, 57 Cal. Rptr. 3d 18 (fact that opposing counsel, not deposition officer, gave plaintiff oral notice of
motion to compel and directed his attendance was harmless error, because plaintiff clearly heard and understood notice
and responded he would not be there).

(n20)Footnote 20. See In re Marriage of Lemen (1980) 113 Cal. App. 3d 769, 780, 170 Cal. Rptr. 642 (nonparty
deponents subject themselves to court's jurisdiction by appearing for deposition; decided under prior law).

(n21)Footnote 21. Cal. Rules of Ct., Rule 3.1025. See discussion of service requirements in Chapter 8.

(n22)Footnote 22. Cal. Rules of Ct., Rule 3.1020(c).

(n23)Footnote 23. Cal. Rules of Ct., Rule 3.1020(c).

(n24)Footnote 24. For a form of declaration to accompany a motion to compel answers at a deposition, see §
51.164[2].

(n25)Footnote 25. See BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1270, 245
Cal. Rptr. 682 (order compelling answers to questions propounded at deposition was vague because it failed to apprise
deponent of specific questions he was compelled to answer).

(n26)Footnote 26. See Code Civ. Proc. § 2025.480; Kramer v. Superior Court (1965) 237 Cal. App. 2d 753,
755-756, 47 Cal. Rptr. 317 (decided under prior law).

(n27)Footnote 27. See former Code Civ. Proc. § 2034(a).

(n28)Footnote 28. Societe Internationale v. Rogers (1958) 357 U.S. 197, 78 S. Ct. 1087, 2 L. Ed. 2d 1255 .
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(n29)Footnote 29. Societe Internationale v. Rogers (1958) 357 U.S. 197, 207-208, 78 S. Ct. 1087, 2 L. Ed. 2d
1255 .

(n30)Footnote 30. See Deyo v. Kilbourne (1978) 84 Cal. App. 3d 771, 790, 149 Cal. Rptr. 499 (decided under
prior law).

(n31)Footnote 31. Maldonado v. Superior Court (2001) 94 Cal. App. 4th 1390, 1396, 115 Cal. Rptr. 2d 137 .

(n32)Footnote 32. Maldonado v. Superior Court (2001) 94 Cal. App. 4th 1390, 1393-1394, 115 Cal. Rptr. 2d 137
.

(n33)Footnote 33. Maldonado v. Superior Court (2001) 94 Cal. App. 4th 1390, 1397, 115 Cal. Rptr. 2d 137 .

(n34)Footnote 34. See, e.g., Fuss v. Superior Court (1969) 273 Cal. App. 2d 807, 818, 78 Cal. Rptr. 583 (failure
to provide ''intelligible'' answer at deposition may result in subsequent imposition of sanctions; decided under prior
law).

(n35)Footnote 35. See Filipoff v. Superior Court (1961) 56 Cal. 2d 443, 451, 15 Cal. Rptr. 139, 364 P.2d 315
(decided under prior law).

(n36)Footnote 36. See San Diego Professional Asso. v. Superior Court of San Diego County (1962) 58 Cal. 2d
194, 199, 23 Cal. Rptr. 384, 373 P.2d 448 .

(n37)Footnote 37. See Kramer v. Superior Court (1965) 237 Cal. App. 2d 753, 755-756, 47 Cal. Rptr. 317
(decided under prior law); see discussion in [7][a], above.

(n38)Footnote 38. Code Civ. Proc. § 2025.480.

(n39)Footnote 39. Code Civ. Proc. § 2025.480.

(n40)Footnote 40. See BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1270, 245
Cal. Rptr. 682 .

(n41)Footnote 41. Code Civ. Proc. § 2025.480.

(n42)Footnote 42. See Code Civ. Proc. § 2023.010(i) and 2023.020.

(n43)Footnote 43. See Pember v. Superior Court (1967) 66 Cal. 2d 601, 604, 58 Cal. Rptr. 567, 427 P.2d 167
(trial court's refusal to grant motion for monetary sanctions following issuance of writ directing court to order defendant
to answer questions as proper since record did not indicate that refusal was without substantial justification; decided
under prior law).

(n44)Footnote 44. See In re Marriage of Lemen (1980) 113 Cal. App. 3d 769, 782-783, 170 Cal. Rptr. 642 (order
compelling answers at deposition and imposing monetary sanctions against nonparty witness and his attorney was
proper when apparent purpose of conduct was to frustrate achievement of legitimate purposes of discovery and
opposition to motion was specious); Union Mut. Life Ins. Co. v. Superior Court (1978) 80 Cal. App. 3d 1, 15, 145 Cal.
Rptr. 316 (motion to compel answers to interrogatories; both cases decided under prior law).

(n45)Footnote 45. See Wilson v. Superior Court (1964) 226 Cal. App. 2d 715, 724, 38 Cal. Rptr. 255 (decided
under prior law).

(n46)Footnote 46. See Ascherman v. Superior Court (1967) 254 Cal. App. 2d 506, 514-515, 62 Cal. Rptr. 547
(decided under prior law).
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(n47)Footnote 47. See Code Civ. Proc. § 2025.480 (authorizing imposition of monetary sanction under Code Civ.
Proc. § 2023.010 et seq. against any party or attorney who unsuccessfully makes of opposes motion to compel answers
or production, unless it finds that one subject to sanction acted without substantial justification or that other
circumstance would make imposition of sanction unjust); see also § 51.70[11][a].

(n48)Footnote 48. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n49)Footnote 49. See Code Civ. Proc. §§ 2023.010(i) and 2023.020.

(n50)Footnote 50. Code Civ. Proc. § 2023.010(i); see, e.g., Blago Leko v. Cornerstone Home Inspection (2001)
86 Cal. App. 4th 1109, 1124, 103 Cal. Rptr. 2d 858 (attorney sanctioned under former Code Civ. Proc. § 2023(a)(3), (9)
(now see Code Civ. Proc. § 2023.010(c), (i)) for improperly filing motion to compel attendance when attorney
completely disregarded his obligation to attempt to informally resolve discovery issue); see also Obregon v. Superior
Court (1998) 67 Cal. App. 4th 424, 435 (when appropriate, trial court may impose monetary sanctions on a party whose
efforts to obtain informal resolution, when required by statute, are found to be inadequate).

(n51)Footnote 51. See In re Marriage of Lemen (1980) 113 Cal. App. 3d 769, 786, 170 Cal. Rptr. 642 (decided
under prior law).

(n52)Footnote 52. Calvert Fire Ins. Co. v. Cropper (1983) 141 Cal. App. 3d 901, 190 Cal. Rptr. 593 .

(n53)Footnote 53. Calvert Fire Ins. Co. v. Cropper (1983) 141 Cal. App. 3d 901, 905, 190 Cal. Rptr. 593 .

(n54)Footnote 54. Townsend v. Superior Court (1998) 61 Cal. App. 4th 1431, 72 Cal. Rptr. 2d 333 .

(n55)Footnote 55. Townsend v. Superior Court (1998) 61 Cal. App. 4th 1431, 1438, 72 Cal. Rptr. 2d 333 .

(n56)Footnote 56. Parker v. Wolters Kluwer U.S., Inc. (2007) 149 Cal. App. 4th 285, 57 Cal. Rptr. 3d 18 .

(n57)Footnote 57. Parker v. Wolters Kluwer U.S., Inc. (2007) 149 Cal. App. 4th 285, 301-02, 57 Cal. Rptr. 3d 18
(trial court erred in imposing terminating sanctions in favor of parties who did not propound discovery or show how
they were prejudiced by plaintiff's failure to comply with discovery requests propounded by others).

(n58)Footnote 58. Parker v. Wolters Kluwer U.S., Inc. (2007) 149 Cal. App. 4th 285, 301-02, 57 Cal. Rptr. 3d 18
(discovery interests of propounding party and a co-party may be so closely aligned it would be ''a useless duplication of
effort for both parties to pursue the same discovery and invoke the same remedies against an opposing party'').
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§ 51.71 Sanctions for Failure to Obey Order to Answer or Produce Items at Deposition

[1] Contempt

If a deponent, whether or not a party or party-affiliated, fails to obey a court order that an answer be given or production
made on resumption of the deposition, the failure may be considered a contempt of court.n1 For a general discussion
and forms relating to the exercise of contempt powers for failure to obey court-ordered discovery, see Chapter 42.

[2] Sanctions Against Deponent Who Is Party or Party-Affiliated

If the deponent who disobeys an order to answer or produce items at a deposition is a party to the action, or an officer,
director, managing agent, or employee of a party, the court may, in addition to the exercise of its contempt powers,
make those orders that are just against the disobedient party, or against the party with whom the disobedient deponent is
affiliated, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code of
Civil Procedure Section 2023.030(b)-(d). In lieu of or in addition to this sanction, the court may impose a monetary
sanction under Code of Civil Procedure Section 2023.030(a) against that party deponent or against any party with
whom the deponent is affiliated.n2 For forms to obtain sanctions for the failure to obey a discovery order, see § 51.170.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureDiscoveryMisconductCivil ProcedureSanctionsContemptGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.480. See In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 37, 38, 258
Cal. Rptr. 921 .

(n2)Footnote 2. See Code Civ. Proc. § 2025.480. In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 38, 258
Cal. Rptr. 921 . See also Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to provide discovery).
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§ 51.80 Transcription of Stenographic Record

[1] Generally

Unless the parties agree otherwise, the testimony at any deposition recorded by stenographic means must be
transcribed.n1 When the testimony at a deposition is not transcribed, stenographic notes of the deposition must be kept
by the reporter for at least eight years after the date of the deposition; when a transcript is produced, stenographic notes
must be kept for at least one year.n1.1 If the testimony at the deposition is recorded both stenographically and by audio
or video technology, the stenographic transcript is the official record of that testimony for the purpose of the trial and
any subsequent hearing or appeal.n1.2

If the deposition officer receives a request from a party for an original or a copy of the deposition transcript, or any
portion thereof, and the full or partial transcript will be available to that party before the time the original or copy would
be available to any other party, the deposition officer must immediately notify all other parties attending the deposition
of the request. Upon request by any party other than the party making the original request, the deposition officer must
make that copy of the full or partial deposition transcript available to all parties at the same time.n2

[2] Costs

Because the cost of having a transcript of deposition testimony prepared can be substantial, the noticing party may
desire not to have a transcript prepared if, for example, he or she is engaged in settlement negotiations, the information
elicited was not productive, or the adverse party's examination of the deponent consumed most of the deposition time.
Under prior law, the Discovery Act left unanswered the question of who should bear the cost of transcription as between
a noticing party who does not wish to have a transcript prepared and another party who does wish to have the transcript
prepared.n3Code of Civil Procedure Section 2025.510(b) makes it clear that the noticing party must bear the cost of
transcription if the parties do not agree to waive transcription, unless the court, on motion and for good cause shown,
orders that the cost be borne or shared by another party.

The requesting attorney or a party representing himself or herself has the obligation to timely pay the deposition officer
or entity providing those services for that transcription, and to timely pay for any other deposition products or
servicesn3.1 requested, unless responsibility for the payment is otherwise provided by law or the deposition officer or
entity is notified in writing that the party or another identified person will be responsible for payment.n3.2 However,
these statutory provisions do not prohibit or supersede an agreement between an attorney and a party allocating
responsibility for the payment of deposition costs to the party.n3.3
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For forms for obtaining an order that the cost of transcribing a deposition by oral examination be borne or shared by
another party, see § 51.171.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureRemediesCosts & Attorney FeesCostsDepositions &
Transcripts

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.510(a).

(n2)Footnote 1.1. Code Civ. Proc. § 2025.510(e).

(n3)Footnote 1.2. Code Civ. Proc. § 2025.510(g); for discussion of use of deposition transcript at trial, see Ch. 50.

(n4)Footnote 2. Code Civ.Proc. § 2025.510(d).

(n5)Footnote 3. See former Code Civ. Proc. § 2019(c); 67 Ops. Cal. Atty. Gen. 462 (1984) (if parties do not
stipulate to forgo transcription of deposition testimony, party who took deposition is responsible for cost).

(n6)Footnote 3.1. See Code Civ. Proc. § 2025.510(i) (''deposition product or service'' defined).

(n7)Footnote 3.2. Code Civ. Proc. § 2025.510(h)(1), (2).

(n8)Footnote 3.3. Code Civ. Proc. § 2025.510(h)(3).
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§ 51.81 Availability of Copies of Deposition Record

[1] Stenographic Transcript

Notwithstanding Code of Civil Procedure Section 2025.320(b), any other party or the deponent, at the expense of the
party or deponent, may obtain a copy of the transcript of the deposition proceedings.n1 If the deposition officer receives
a request from a party for an original or a copy of the deposition transcript, or any portion of the deposition transcript,
and the full or partial transcript will be available to that party prior to the time the original or copy would be available to
any other party, the deposition officer must immediately notify all other parties attending the deposition of the request,
and must, on request by any party other than the party making the original request, make that copy of the full or partial
deposition transcript available to all parties at the same time.n2

[2] Audio or Video Record

At the request of any other party to the action, including a party who did not attend the taking of the deposition
testimony, any party who records or causes the recording of testimony by means of audio or video technology must
promptly permit the requesting party to hear the audio recording or to view the video recording, and must furnish a copy
of the recording to that party on receipt of payment of the reasonable costs of making that copy of the recording.n3

In addition, at the request of any other party to the action, including a party who did not attend the taking of the
deposition testimony, or at the request of the deponent, the operator who retains custody of the recording after its
certification must promptly permit the requesting party to hear or view the recording on receipt of payment of a
reasonable charge for providing the facilities for hearing or viewing the recording and must furnish a copy of the
recording to the requesting party on receipt of payment of the reasonable cost of making that copy of the recording.n4

[3] Obligation of Deposition Officer to Provide Copies

Notwithstanding Code of Civil Procedure Section 2025.320(b), unless the court issues an order to the contrary, a copy
of the transcript of the deposition testimony made by, or at the direction of, any party, or an audio or video recording of
the deposition testimony, if still in the possession of the deposition officer, must be made available by that officer to any
person requesting a copy on payment of a reasonable charge set by the deposition officer.n5

If such a copy is requested, the deposition officer must mail a notice to all parties attending the deposition and to the
deponent at his or her last known address advising them that:n6
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The copy is being sought.

The name of the person requesting the copy.

The right to seek a protective order pursuant to Code of Civil Procedure Section 2025.420.

If a protective order is not served on the deposition officer within 30 days of the mailing of the notice, the deposition
officer must make the copy available to the person requesting the copy.n7

These provisions apply only to recorded testimony taken at depositions occurring on or after January 1, 1998.n8

Although the fees charged by court-retained reporters are fixed by statute,n9 there is no statute regulating the fees
charged by reporters hired privately for depositions. However, one court of appeal held that the trial court in a pending
action has the authority to require a deposition reporter to provide a copy of a transcript to a nonnoticing party for a
reasonable fee.n10 In the event of a dispute, the trial court may determine the amount of the reasonable fee.n11 This
rule applies only if (1) there is no relevant contractual relationship between the deposition reporter and the nonnoticing
party relating to the cost of a copy of the deposition transcript and (2) court intervention is required to ensure that the
deposition reporter provides a copy of a deposition transcript to a nonnoticing party in a pending action in which the
reporter has either refused to provide a copy or is willing to do so only on the condition that the nonnoticing party pay
what it believes to be an unreasonable fee.n12 The trial court's failure to determine whether the amounts that plaintiffs
were required to pay for copies of the deposition transcripts in this case were reasonable was reversible error.n13

This court of appeal rejected the suggestion in Urban Pacific Equities Corp. v. Superior Court n14 that the trial court
has no authority to limit to a reasonable amount the amount that a party is required to pay to obtain a copy of a
transcript in a pending action.n15 That case held that a deponent's attorney could not use a business records deposition
subpoena to compel a certified shorthand reporter to make a deposition transcript in a pending action available for
copying, in lieu of paying the reporter what the court characterized as an ''unconscionable'' fee for a copy.n16 The court
in Urban Pacific reasoned that the transcript was not a ''business record[]'' within the meaning of former Code Civ.
Proc. § 2020(d) (now see Code Civ. Proc. § 2020.410(a)).n17 The court stated further, ''[a]lthough the fees charged by
court-retained reporters are fixed by statute (Gov. Code, §§ 69947, 69948, 69950), there is no statute regulating the fees
charged by private reporting firms, and deposition reporters are free to charge all the market will bear.''n18

The Serrano court observed that the Urban Pacific reference to the ''market'' had little relevance to the factual context
presented by this case, in which a party with no contractual relationship with the reporter could be placed at the mercy
of the reporter's arbitrary pricing policy, absent timely judicial intervention. The Serrano court found support for its
conclusion that the trial court has the authority to act in these circumstances in the language of Code of Civil Procedure
Sections 2025.510(c) and 2025.570(a), which expressly requires that the fee charged by a deposition officer to ''any
person requesting a copy'' of the transcript be ''reasonable,'' and in Code of Civil Procedure Section 128(a), which
confirms some of the court's inherent powers to control the conduct of ministerial officers in pending actions in order to
protect the administration of justice.n19

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureRemediesCosts & Attorney FeesCostsDepositions &
TranscriptsCivil ProcedureRemediesCosts & Attorney FeesCostsReproduction Costs

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.510(c); see Code Civ. Proc. § 2025.320(b) (services and products offered by
persons or entities providing deposition services must be offered to all parties or to their attorneys attending deposition).
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For discussion of this provision, see § 51.50[2].

(n2)Footnote 2. Code Civ. Proc. § 2025.510(d).

(n3)Footnote 3. Code Civ. Proc. § 2025.510(f).

(N4)Footnote 4. Code Civ. Proc. § 2025.560(b).

(n5)Footnote 5. Code Civ. Proc. § 2025.570(a); see Code Civ. Proc. § 2025.320(b) (services and products offered
by persons or entities providing deposition services must be offered to all parties or to their attorneys attending
deposition). For discussion of this provision, see § 51.50[2].

(n6)Footnote 6. Code Civ. Proc. § 2025.570(b).

(n7)Footnote 7. Code Civ. Proc. § 2025.550(b).

(n8)Footnote 8. Code Civ. Proc. § 2025.570(d).

(n9)Footnote 9. See Gov. Code §§ 69947, 69948, 69950.

(n10)Footnote 10. Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162 Cal. App. 4th 1014, 1035, 76 Cal.
Rptr. 3d 559 .

(n11)Footnote 11. Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162 Cal. App. 4th 1014, 1038, 76 Cal.
Rptr. 3d 559 .

(n12)Footnote 12. Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162 Cal. App. 4th 1014, 1038, 76 Cal.
Rptr. 3d 559 .

(n13)Footnote 13. Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162 Cal. App. 4th 1014, 1039, 76 Cal.
Rptr. 3d 559 .

(n14)Footnote 14. Urban Pacific Equities Corp. v. Superior Court (1997) 59 Cal. App. 4th 688, 69 Cal. Rptr. 2d
635 .

(n15)Footnote 15. Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162 Cal. App. 4th 1014, 1039, 76 Cal.
Rptr. 3d 559 (''[t]o the extent that Urban Pacific suggests that such a result is required by judicial impotency in such
circumstances, we decline to follow it'').

(n16)Footnote 16. Urban Pacific Equities Corp. v. Superior Court (1997) 59 Cal. App. 4th 688, 692-694, 69 Cal.
Rptr. 2d 635 .

(n17)Footnote 17. Urban Pacific Equities Corp. v. Superior Court (1997) 59 Cal. App. 4th 688, 692-693, 69 Cal.
Rptr. 2d 635 .

(n18)Footnote 18. Urban Pacific Equities Corp. v. Superior Court (1997) 59 Cal. App. 4th 688, 691-692, 69 Cal.
Rptr. 2d 635 .

(n19)Footnote 19. Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162 Cal. App. 4th 1014, 1034-1035, 1037,
76 Cal. Rptr. 3d 559 (trial court's failure to intervene to prevent such abuse would amount to ''official toleration'' of that
conduct).
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§ 51.82 Review of Record

[1] Availability of Record for Review

[a] Stenographic Transcription

If the deposition testimony is stenographically recorded, the deposition officer must send written notice to the deponent
and to all parties attending the deposition when the original transcript of the testimony for each session of the deposition
is available for reading, correcting, and signing, unless the deponent and the attending parties agree on the record that
the reading, correcting, and signing of the transcript of the testimony will be waived or that the reading, correcting, and
signing of a transcript of the testimony will take place after the entire deposition has been concluded or at some other
specific time.n1 For a sample stipulation for such a waiver, see Chapter 41.

[b] Audio or Video Recording

If there is no stenographic transcription of the deposition, the deposition officer must send written notice to the
deponent and to all parties attending the deposition that the audio or video recording, made by, or at the direction of,
any party, is available for review, unless the deponent and all these parties agree on the record to waive the hearing or
viewing of an audio or video recording of the testimony.n2 For a sample stipulation for such a waiver, see Chapter 41.

[2] Review by Deponent

[a] Stenographic Transcription

[i] Generally

For 30 days following each notice that the stenographic transcription is available for reading, correcting, and signing,n3
unless the attending parties and the deponent agree on the record or otherwise in writing to a longer or shorter time
period, the deponent may change the form or the substance of the answer to any question, and may either approve the
transcript of the deposition by signing it, or refuse to approve the transcript by not signing it.n4 Alternatively, within
this same period, the deponent may change the form or the substance of the answer to any question and may approve or
refuse to approve the transcript by means of a letter to the deposition officer signed by the deponent which is mailed by
certified or registered mail with return receipt requested. A copy of that letter must be sent by first-class mail to all
parties attending the deposition.n5
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If the notice that the transcript is ready for review is served by mail, the 30-day period is extended five days if the place
of address is within California, 10 days if the place of address is outside California but within the United States, or 20
days if the place of address is outside the United States.n6 For good cause shown, the court may shorten the 30-day
period for making changes, approving, or refusing to approve the transcript.n7 For discussion and forms pertaining to
shortening discovery time periods, see Chapter 8.

The deposition officer must indicate on the original of the transcript, if the deponent has not already done so at the
office of the deposition officer, any action taken by the deponent and indicate on the original of the transcript the
deponent's approval of, or failure or refusal to approve, the transcript.n8 The deposition officer must also notify in
writing the parties attending the deposition of any changes which the deponent timely made in person.n9

[ii] Errors Made by Deponent

A distinction must be observed between errors arising because of inaccurate transcription by the reporter, and errors
made by the deponent while testifying, which were correctly reported. A deponent who changes his or her deposition
testimony because of errors made while testifying can be examined at the trial regarding his or her original statements at
the deposition by way of impeachment.n10

[iii] Errors Made by Reporter

If errors are made by the reporter, changes should not be entered on the transcript by the deponent. Rather, to ensure
that it is clear that the deponent is not changing his or her original testimony, the party objecting to the errors should
seek to have them cleared up through voluntary correction and amendment of the transcript by the deposition reporter
or, if the reporter certifies the transcript, through stipulation from opposing counsel to correct the errors. If a voluntary
amendment of the transcript or a stipulation to correct the errors is not obtained, a noticed motion for an order to
suppress the deposition may be brought.n11 For discussion of procedures to suppress a deposition, see § 51.83.

[b] Audio or Video Recording

For 30 days following the notice that an audio recording of deposition testimony is available for hearing, or that a video
is available for viewing, the deponent, either in person or by signed letter to the deposition officer, may change the
substance of his or her answer to any question.n12 If the notice is served by mail, the 30-day period is extended five
days if the place of address is within California, 10 days if the place of address is outside California but within the
United States, or 20 days if the place of address is outside the United States.n13 Note that although the 30-day period
for review of a stenographic transcription may be shortened by order of the court for good cause shown,n14 there is no
procedure for shortening the 30-day period for review of a taped recording of the deposition.n15

The deposition officer must set forth in a writing to accompany the recording any changes made by the deponent, as
well as either the deponent's signature identifying the deposition as his or her own, or a statement of the deponent's
failure to supply that signature or to contact the officer within the allotted 30-day period.n16

[3] Effect of Deponent's Failure or Refusal to Approve Record

[a] Stenographic Transcription

If the deponent fails or refuses to approve the transcript within the allotted period for review,n17 the deposition shall be
given the same effect as though it had been approved, subject to any changes timely made by the deponent.n18
However, on a seasonable motion to suppress the deposition, the court may determine that the reasons given for the
failure or refusal to approve the transcript require rejection of the deposition in whole or in part.n19

[b] Audio or Video Recording
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When a deponent fails to contact the deposition officer within the allotted 30-day period,n20 or expressly refuses by a
signature to identify the deposition as his or her own, the deposition will be given the same effect as though signed,n21
unless a motion to suppress the deposition is granted.n22

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.520(a).

(n2)Footnote 2. Code Civ. Proc. § 2025.530(a).

(n3)Footnote 3. See [1], above.

(n4)Footnote 4. Code Civ. Proc. § 2025.520(b).

(n5)Footnote 5. Code Civ. Proc. § 2025.520(c).

(n6)Footnote 6. See Code Civ. Proc. § 2016.050.

(n7)Footnote 7. Code Civ. Proc. § 2025.520(d).

(n8)Footnote 8. Code Civ. Proc. § 2025.520(e).

(n9)Footnote 9. Code Civ. Proc. § 2025.520(e).

(n10)Footnote 10. See Evid. Code §§ 785 (any party may attack credibility of witness), 1235 (admissibility of
evidence of inconsistent statement); George v. Double-D Foods, Inc. (1984) 155 Cal. App. 3d 36, 44-45, 201 Cal.
Rptr. 870 (remedy of party opposing admission of changed deposition testimony is to offer original version of
deposition into evidence, provided it is material; decided under prior law).

(n11)Footnote 11. See Code Civ. Proc. § 2025.520.

(n12)Footnote 12. Code Civ. Proc. § 2025.530(b).

(n13)Footnote 13. See Code Civ. Proc. § 2016.050; see also discussion of service in Ch. 8.

(n14)Footnote 14. See Code Civ. Proc. § 2025.520(d); see discussion in [a], above.

(n15)Footnote 15. See Code Civ. Proc. § 2025.530.

(n16)Footnote 16. Code Civ. Proc. § 2025.530(c).

(n17)Footnote 17. See [2][a], above.

(n18)Footnote 18. Code Civ. Proc. § 2025.520(f). For discussion of use at trial of unapproved deposition transcript,
see Ch. 50.

(n19)Footnote 19. Code Civ. Proc. § 2025.520(g). For discussion of a motion to suppress a deposition, see § 51.83.

(n20)Footnote 20. See [2][b], above.
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(n21)Footnote 21. For discussion of use at trial of unsigned deposition transcript, see Ch. 50.

(n22)Footnote 22. See Code Civ. Proc. § 2025.530(d)-(e); for discussion of a motion to suppress a deposition, see
§ 51.83.
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§ 51.82A Perjury and Attempted Perjury

Perjury is committed by every person who, having taken an oath that he or she will testify, declare, depose, or certify
truly before any competent tribunal, officer, or person, in any of the cases in which the oath may by law of the State of
California be administered, willfully and contrary to the oath, states as true any material matter which he or she knows
to be false.n1

For purposes of establishing the crime of perjury, Penal Code Section 124 provides that the making of a deposition,
affidavit or certificate is deemed to be complete from the time when it is delivered by the accused to any other person,
with the intent that it be uttered or published as true. For depositions, affidavits, and certificates, it is the finality of the
writing and its delivery, and not merely speaking the false words, which constitutes an essential element of the crime of
perjury, and the mere making of the affidavit or giving testimony at a deposition cannot constitute the crime of
perjury.n2

As of December 2001, California case law recognizes the crime of attempted perjury.n3 While demonstrably untrue
deposition testimony taken under oath cannot support a perjury conviction when the deposition is neither signed nor
delivered, it will support a conviction for attempted perjury.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCriminal Law & ProcedureCriminal OffensesMiscellaneous
OffensesPerjuryElements

FOOTNOTES:
(n1)Footnote 1. Penal Code § 118.

(n2)Footnote 2. People v. Post (2001) 94 Cal. App. 4th 467, 480-484, 114 Cal. Rptr. 2d 356 (rejecting
government's argument that more flexible deposition procedures adopted by the Civil Discovery Act, contained in
former Code Civ. Proc. §§ 2025(q)(1), 2032 (now see Code Civ. Proc. §§ 2025.520 and 2032.010 et seq.), deleted
delivery and signature requirement of Code Civ. Proc. § 124 for purposes of perjury liability, and holding that unless
deposition transcript in a workers' compensation proceeding was executed by deponent, crime of perjury could not be
committed; recommending, however, that legislature revise definition of perjury to eliminate over 129-year old
signature and delivery requirements under Code Civ. Proc. § 124 and adopt federal standard that crime of perjury is
complete once a materially false statement is spoken at a deposition); Collins v. Superior Court (2001) 89 Cal App. 4th
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1244, 1248-1249, 108 Cal. Rptr. 2d 123 (without executed deposition transcript, defendant could not be convicted of
completed offense of perjury, explaining that pertinent question was not whether appellant's deposition could be used in
civil matter, in accordance with former Code Civ. Proc. 2025(q) (now see Code Civ. Proc. §§ 2025.520 and 2025.530),
but whether document had been completed and delivered as required by Code Civ. Proc. § 124); cf. Code Civ. Proc. §§
2025.520 and 2025.530 (deponent's failure to sign and correct transcript or tape recording within 30 days renders it
legally conclusive in civil case); § 51.82[3].

(n3)Footnote 3. People v. Post (2001) 94 Cal. App. 4th 467, 482, 114 Cal. Rptr. 2d 356 (''All perjured relevant
testimony is at war with justice.'' (quoting Justice Black)).

(n4)Footnote 4. People v. Post (2001) 94 Cal. App. 4th 467, 480-484, 114 Cal. Rptr. 2d 356 (perjury conviction
reduced to attempted perjury).
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§ 51.83 Motion to Suppress Transcript or Recording of Deposition

[1] Generally

On a seasonable motion to suppress the deposition, accompanied by a declaration stating facts showing a reasonable and
good-faith attempt at an informal resolution of each issue presented by the motion, the court may determine that the
reasons given for the failure or refusal to approve a transcript or to identify by a signature a taped recording of
deposition testimony require rejection of the deposition in whole or in part.n1

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion to suppress a deposition, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make imposition of the sanction
unjust.n2

In addition to a sanction under Code of Civil Procedure Section 2025.520 or 2025.530, it appears that a monetary
sanction under Code of Civil Procedure Section 2023.010(i) may be available against any party or attorney, or both,
who fails to confer with an opposing party or attorney in a reasonable and good faith attempt to resolve informally any
dispute concerning discovery, if the section governing a particular discovery motion requires the filing of a declaration
stating facts showing that such an attempt has been made.n3 For further discussion of monetary sanctions, see Chapter
42.

For forms for obtaining an order to suppress a deposition transcript or audio or video recording, see § 51.172.

[2] Suppression of Transcript

A motion to suppress a deposition transcript is appropriate when there are errors in the reporting of the deposition
testimony, rather than in the testimony itself, the deposition reporter has refused to voluntarily correct the transcript and
issue an amended version, and the opposing party refuses to stipulate to the reporter's errors. If the deponent simply
changes an erroneously reported answer to a question by notifying the reporter, as provided under Code of Civil
Procedure Section 2025.520, the party seeking to introduce the deposition in evidence may argue that the original
statement was accurately reported and therefore admissible to impeach the deponent concerning the changed answer.n4
For a discussion of the use of a deposition at trial, see Chapter 50.

[3] Suppression of Audio or Video Recording
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In the case of an audio or video recording of deposition testimony, there are two motions to suppress available. In the
first type of motion, the court may order that the recording be edited or suppressed pursuant to objections made by any
party following notice by a party of an intent to use the recording at trial.n5 Presumably, objections and an order to
suppress or edit audio- or video- recorded deposition testimony under Code of Civil Procedure Section 2025.340(m)
would be based on the inadmissibility of the testimony at trial.n6

The second type of motion to suppress an audio or video recording is available under Code of Civil Procedure Section
2025.530. Presumably, it would be based on errors and irregularities in the recording process itself, such as when
portions of the testimony are rendered inaudible or the appearance and demeanor of the deponent are distorted by
inappropriate lighting or camera techniques.n7 For a discussion of objections to the use of an audio or video recording
of a deposition at trial, see Chapter 50.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMisconductCivil
ProcedureTrialsDepositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2025.520 (stenographic transcript), 2025.530 (audio or video recording). Note that
Code Civ. Proc. § 2025.520(g) refers to a ''seasonable'' motion to suppress a stenographic transcript, whereas Code Civ.
Proc. § 2025.530(e) refers to a ''reasonable'' motion to suppress a nonstenographic transcript. The provisions are
otherwise analogous.

(n2)Footnote 2. Code Civ. Proc. §§ 2025.520 (stenographic transcript), 2025.530 (audio or video recording).

(n3)Footnote 3. See Code Civ. Proc. §§ 2023.010(i) and 2023.020.

(n4)Footnote 4. See Evid. Code §§ 785, 1235; see discussion in § 51.82[2][a].

(n5)Footnote 5. See Code Civ. Proc. § 2025.340(m). See also Kelly v. GAf Corp. (E.D. Pa. 1987) 115 F.R.D. 257,
258-259 (counsel's frivolous objections and egregious conduct during expert's videotaped deposition that was
introduced at trial required granting new trial for plaintiff).

(n6)Footnote 6. See Code Civ. Proc. § 2025.460(c) (objections that are not waived by failure to make them during
deposition); see discussion in § 51.58[2].

(n7)Footnote 7. See, e.g., Code Civ. Proc. § 2025.340(g) (distortion in appearance or demeanor by camera or
sound-recording techniques prohibited).

Page 230
2-51 California Deposition and Discovery Practice § 51.83



89 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART H. Preparation and Certification of Record

2-51 California Deposition and Discovery Practice § 51.84

§ 51.84 Certification of Record

The deposition officer must certify on the transcript of the deposition, or in the writing accompanying an audio or video
recording of deposition testimony prepared under Code of Civil Procedure Section 2025.530,n1 that the deponent was
duly sworn and that the transcript or recording is a true record of the testimony given.n2

When prepared as a rough draft transcript, the transcript of the deposition may not be certified and may not be used,
cited, or transcribed as the certified transcript of the deposition proceedings. The rough draft transcript may not be cited
or used in any way or at any time to rebut or contradict the certified transcript of deposition proceedings as provided by
the deposition officer.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureTrialsDepositions

FOOTNOTES:
(n1)Footnote 1. See discussion in § 51.82[2][b].

(n2)Footnote 2. Code Civ. Proc. § 2025.540(a).

(n3)Footnote 3. Code Civ. Proc. § 2025.540(b).
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§ 51.85 Retention and Disposal of Certified Record

[1] Stenographic Transcript

[a] Retention

The certified transcript of a deposition is not filed with the court. Instead, the deposition officer must securely seal that
transcript in an envelope or package endorsed with the title of the action and marked ''Deposition of (name of
deponent),'' and must promptly transmit it to the attorney for the party who noticed the deposition. This attorney must
store it under conditions that will protect it against loss, destruction, or tampering.n1

[b] Disposal

The attorney to whom the transcript of a deposition is transmitted must retain custody of it until six months after final
disposition of the action. At that time, the transcript may be destroyed, unless the court, on motion of any party and for
good cause shown, orders that the transcript be preserved for a longer period.n2

[2] Audio or Video Recording

[a] Retention

An audio or video record of deposition testimony, including a certified tape made by a qualified operator,n3 is not to be
filed with the court. Instead, the operator must retain custody of that record and must store it under conditions that will
protect it against loss, destruction, or tampering and preserve as far as practicable the quality of the recording and the
integrity of the testimony and images it contains.n4

[b] Disposal

The attorney or operator who has custody of an audio or video record of deposition testimony made by, or at the
direction of, any party, must retain custody of it until six months after final disposition of the action.n5 At that time, the
audio or video recording may be destroyed or erased, unless the court, on motion of any party and for good cause
shown, orders that the recording be preserved for a longer period.n6

Inclusion of the attorney as the custodian within this mandatory six-month custodial period is apparently a mistake.
Earlier language indicates the operator must retain custody.n7
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.550(a).

(n2)Footnote 2. Code Civ. Proc. § 2025.550(b). For general forms of motion that may be adapted for use in
moving to preserve a transcript, see Ch. 8.

(n3)Footnote 3. Code Civ. Proc. § 2025.340(b) (qualifications of operator); see § 51.50.

(n4)Footnote 4. Code Civ. Proc. § 2025.560. There is internal inconsistency in Code Civ. Proc. § 2025.560.
Subsection (a) specifies the operator as the mandatory custodian, while subsection (c) includes the attorney as
custodian.

(n5)Footnote 5. Code Civ. Proc. § 2025.560(c).

(n6)Footnote 6. Code Civ. Proc. § 2025.560(c). For general forms of motion that may be adapted for use in
moving to preserve a transcript, see Ch. 8.

(n7)Footnote 7. Compare subsections (a) and (c) of Code Civ. Proc. § 2025.560.
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Reserved
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§ 51.90 Availability of Subsequent Deposition

[1] When Deponent Is Natural Person

Once any party has taken the deposition of any natural person, including that of a party to the action, no further
depositions of that person may be taken, either by the party who gave notice of the deposition, or by any party who
received notice of the deposition. However, the court, for good cause shown, may grant leave to take a subsequent
deposition. Additionally, the parties, with the consent of any deponent who is not a party, may stipulate that a
subsequent deposition be taken.n1 For forms of motion for leave to take a subsequent deposition, see § 51.173. For a
sample form of stipulation to take a subsequent deposition, see Chapter 41.

[2] When Deponent Is Organization

The one-deposition rulen2 is applicable only to a deponent who is a ''natural person.'' There is no restriction under Code
of Civil Procedure Section 2025.610 on the number of depositions that may be taken of an organization. Nevertheless, it
should be noted that Code of Civil Procedure Section 2019.030 allows the court to restrict the frequency or extent of
discovery that is unreasonably duplicative or unduly burdensome.n3

[3] Organizational Designee or Discovery of Identity, Location, and Value of Property

Despite the one-deposition rule for natural persons, a natural person designated to testify on behalf of an organizationn4
may be deposed twice. The one-deposition provision of Code of Civil Procedure Section 2025.610 does not preclude
taking ''one subsequent deposition'' of a natural person who has previously been examined as a result of that person's
designation to testify on behalf of an organization. Additionally, one subsequent deposition may be taken, pursuant to a
court order under Code Civ. Proc. Section 485.230, for the limited purpose of discovering, pursuant to a right to attach
order, the identity, location, and value of property in which the deponent has an interest.n5 More than two depositions
of the same designee or deponent would be precluded, absent a court order or stipulation by the parties with the consent
of a nonparty deponent, if applicable.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
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(n1)Footnote 1. Code Civ. Proc. § 2025.610.

(n2)Footnote 2. See Code Civ. Proc. § 2025.610, discussed in [1], above.

(n3)Footnote 3. See discussion and related forms in Chapter 41.

(n4)Footnote 4. See Code Civ. Proc. § 2025.230, discussed in § 51.20[4][d][iii].

(n5)Footnote 5. Code Civ. Proc. § 2025.610.

(n6)Footnote 6. See Code Civ. Proc. § 2025.610.
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Reserved
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§ 51.110 Procedural Guide to Obtain Orders Preliminary to Noticing Deposition

[1] Leave to Take Deposition of Prisoner

[a] Prisoner Confined in State Prison

_ Prepare, file, and serve notice of motion and points and authorities for order for prisoner to be
examined in state prison, directed to court in which action is pending or, if action pending in small
claims court, to superior court of that county [Penal Code § 2623]. For forms for obtaining order to take
deposition of state prisoner, see Chapter 50.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

_ Attach copy of signed order granting motion to notice of deposition.

[b] Prisoner Confined in Jail

_ Prepare, file, and serve notice of motion and points and authorities for order for prisoner to be
examined in jail or before court or officer, directed to court in which action is pending or, if action
pending in small claims court, to justice of Supreme Court or judge of Superior Court in county where
action pending [See Code Civ. Proc. §§ 1995, 1996]. For forms for obtaining order to take deposition of
prisoner confined in jail, see Chapter 50.

Date notice of motion served: ___________________

Hearing date: ___________________
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Time: ___________________

Department: ___________________

_ Attach copy of signed order granting motion to notice of deposition.

[2] Leave for Plaintiff to Serve Notice of Deposition Early

____________________ Prepare, file, and serve motion, and points and authorities, with or without
notice for leave to serve deposition notice within 20 days of service of summons on or appearance by any
defendant [Code Civ. Proc. § 2025.210(b)]. If also moving for order shortening period for scheduling
deposition, serve noticed motion or prepare ex parte application [See Code Civ. Proc. § 2025.270]. See
discussion in §§ 51.10 [3], 51.11. See § 51.140 for forms for obtaining combined orders for leave to take
early deposition and to shorten the time for scheduling a deposition.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

____________________ Attach copy of signed order granting motion to notice of deposition.

[3] Motion to Shorten or Extend Period for Scheduling Deposition

____________________ Prepare, file, and serve notice of motion and points and authorities to shorten
or extend 10-day period or, if deponent is witness commanded by deposition subpoena to produce
personal records of consumer or employment records of employee, 20-day period for scheduling
deposition after service of deposition notice. If proceeding is in unlawful detainer or other proceeding
under Code of Civil Procedure § 1159 et seq. (forcible entry and detainer), deposition must be scheduled
for date at least five days after service of deposition notice, but not later than five days before trial [See
Code Civ. Proc. § 2025.270]. See discussion in § 51.11. See § 51.140 for forms for obtaining combined
orders for leave to take early deposition and to shorten the time for scheduling a deposition.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

____________________ Attach copy of signed order granting motion to notice of deposition.

[4] Motion to Take Distant Deposition of Party Deponent
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____________________ Prepare, file, and serve notice of motion and points and authorities for order
that natural person who is party or officer, director, managing agent, or employee of party attend for
deposition at place that is more than distance permitted under Code Civ. Proc. § 2025.250 [See Code
Civ. Proc. § 2025.260]. See discussion in § 51.22. See § 51.141 for forms for obtaining order authorizing
taking of distant deposition of party deponent.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

____________________ Attach copy of signed order granting motion to notice of deposition.

[5] Motion to Take Subsequent Deposition

____________________ If stipulation for subsequent deposition cannot be obtained [See sample
stipulation in Ch. 41], prepare, file, and serve notice of motion and points and authorities for order to
grant leave to take subsequent deposition of natural person who has been been deposed once, or natural
person who has been examined twice as designee of organizational party or, pursuant to a court order
under Code Civ. Proc. Section 485.230, for discovery of identity, location, and value of property in
which deponent has interest [Code Civ. Proc. § 2025.610; see Code Civ. Proc. § 2025.230
(organizational designation of natural person); Code Civ. Proc. § 485.230 (plaintiff's right to discovery
following issuance of right to attach order)]. See discussion in § 51.90. See § 51.173 for forms for
obtaining order to take subsequent deposition.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

____________________ Attach copy of signed order granting motion to notice of deposition.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedurePleading & PracticeMotion
PracticeTime LimitationsCivil ProcedureDiscoveryMethodsOral DepositionsCriminal Law & ProcedureDiscovery &
InspectionDepositionsGeneral Overview
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§ 51.111 Procedural Guide to Notice Deposition and Oppose Response

[1] Notice Deposition

[a] If Stipulation to Take Deposition by Oral Examination

____________________ Prepare stipulation and obtain signatures of all parties or their attorneys and, if applicable,
signature of nonparty deponent or his or her attorney [See Code Civ. Proc. §§ 2016.030 (stipulation), 2025.240]. See §
51.142[2] for form of stipulation to take deposition.

Date, time, and place deposition scheduled:
______________________

[b] If Notice of Deposition by Oral Examination

____________________ Contact all parties or their attorneys and, if deponent is not party, contact deponent or his or
her attorney, as well as other participants at deposition (e.g., deposition reporter, videotape operator) to attempt to
arrange mutually convenient date for deposition.

____________________ Schedule deposition for date at least 10 days after service of deposition notice, or 20 days
after service of deposition subpoena if deponent is witness commanded to produce personal records of consumer or
employment records of employee, unless order to shorten time for scheduling deposition has been granted. If
proceeding is in unlawful detainer or other proceeding under Code of Civil Procedure § 1159 et seq. (forcible entry and
detainer), schedule deposition at least five days after service of deposition notice, but not later than five days before trial
[Code Civ. Proc. § 2025.270]. If the deposition notice or deposition subpoena was served by mail, the earliest scheduled
date is extended five days if the place of address is within California, 10 days if the place of address is outside
California but within the United States, or 20 days if the place of address is outside the United States [See Code Civ.
Proc. § 2016.050].

____________________ Serve notice of deposition on all parties who have appeared in the action [Code Civ. Proc. §§
2025.240 (service of notice of deposition); 2025.220, 2025.230 (contents of notice of deposition)]. See discussion of
contents of notice in § 51.20[4]. See § 51.142 [1] for form of deposition notice. For special procedures for noticing
deposition that is to be videotaped, see § 51.20[4][f],[g].
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____________________ Serve identical copy of deposition subpoena with deposition notice if attendance of nonparty
deponent is to be compelled by service of deposition subpoena [Code Civ. Proc. § 2025.240]. For form of deposition
subpoena and related Procedural Guide, see Chapter 53.

____________________ Serve notice of privacy rights or consumer's written authorization to release records along
with deposition subpoena if deponent is witness commanded by deposition subpoena to produce personal records of
consumer [See Code Civ. Proc. §§ 1985.3(e) (personal records), 1985.6(e) (employment records), 2020.410(d); Code
Civ. Proc. §§ 1985.3(l), 1985.6(k) (when notice to consumer or employee and delivery of documents specified in Code
Civ. Proc. §§ 1985.3(b) or 1985.6(b) are not required)]. See also Ch. 53 for forms of notice of privacy rights and written
authorization.

____________________ Attach copy of orders preliminary to notice of deposition, if applicable.

Name of Deponent: ___________________

Date deposition notice served on deponent and other parties: ___________________

Date, time, and place deposition scheduled:
______________________

Documents or items to be produced:___________________
______________________

[2] Oppose Motion to Quash Deposition

____________________ Either, agree to correct error or irregularity in deposition notice and re-serve corrected version

____________________ Or, prepare, file, and serve opposition to motion for order to quash deposition, on grounds
that objections to deposition notice are invalid or were untimely filed, and request costs and expenses. Opposition
should include memorandum of points and authorities, and declaration setting forth facts showing good-faith attempt at
informal resolution of issues [See Code Civ. Proc. § 2025.410]. See discussion in §§ 51.31, 51.32.

Hearing date: ___________________

Time: ___________________

Department: ___________________

Date Opposition Papers Filed: ___________________

[3] Oppose Motion for Predeposition Protective Order

____________________ Prepare, file, and serve opposition to motion for protective order prior to deposition and
request costs and expenses. Opposition may include memorandum of points and authorities, and declaration setting
forth facts showing good-faith attempt at informal resolution of issues [See Code Civ. Proc. § 2025.420]. See discussion
in § 51.33.

Hearing date: ___________________

Time: ___________________

Department: ___________________
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Date Opposition Papers Filed: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsStipulationsCivil
ProcedurePretrial MattersSubpoenas
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§ 51.112 Procedural Guide for Conduct of Deposition

[1] Submission of Written Questions in Lieu of Participation in Oral Deposition

____________________ Transmit written questions in sealed envelope to party taking deposition for delivery to
deposition officer, who will propound them to deponent after oral examination completed [See Code Civ. Proc. §
2025.330(e)]. See discussion in § 51.57. See § 51.160 for form of written questions in lieu of participation in oral
examination.

[2] Compel Party or Party-Affiliated Deponent to Attend, Testify, and Produce Items at Deposition

____________________ Prepare, file, and serve notice of motion and points and authorities for order to compel
deponent's attendance, testimony, and production of items at deposition and for monetary sanctions against party
deponent or party with whom deponent is affiliated [See Code Civ. Proc. § 2025.450]. See discussion in § 51.42. See §
51.162 for forms for obtaining order compelling deponent's attendance, testimony, and production of items at
deposition.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[3] Motion to Impose Sanctions for Failure to Obey Order Compelling Attendance, Testimony, and
Production at Deposition

____________________ Prepare, file, and serve notice of motion and supporting papers for order imposing issue,
evidence, or terminating sanction, and for monetary sanction against party deponent or party with whom deponent
affiliated [See Code Civ. Proc. § 2025.450]. See discussion in § 51.42 [3]. See § 51.170 for forms for obtaining order
imposing sanctions for failure to obey order compelling attendance, testimony, and production.

Date notice of motion served: ___________________
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Hearing date: ___________________

Time: ___________________

Department: ___________________

[4] Oppose Motion for Protective Order to Terminate or Limit Deposition

____________________ Prepare, file, and serve opposition to motion for protective order to terminate or limit
deposition and request costs and expenses. Opposition may include memorandum, and declaration stating facts showing
good-faith attempt at informal resolution of issues [Code Civ. Proc. § 2025.420]. See discussion in § 51.59.

Hearing date: ___________________

Time: ___________________

Department: ___________________

Date Opposition Papers Filed: ___________________

[5] Compel Answers and Production of Items at Deposition

[a] Adjourn Deposition or Complete Examination

____________________ After deponent fails to answer any question or to produce items specified in deposition notice
or deposition subpoena, complete examination on other matters or adjourn deposition if no other matters or questions by
other parties [See Code Civ. Proc. § 2025.460(d)].

[b] Oral Notice of Motion to Deponent During Deposition

____________________ Notify deponent orally at time of his or her failure to answer or produce that proponent will
move court for order to compel answer or production [See Code Civ. Proc. § 2025.480].

____________________ Ensure that deposition officer directs deponent to attend session of court at time specified in
oral notice.

____________________ Personally serve nonparty deponent unless nonparty deponent agrees to accept service by
mail at an address specified on deposition record [Cal. Rules of Ct., Rule 3.1025].

[c] Written Notice

____________________ Prepare, file, and serve, with memoranda, notice of motion and motion for order to compel
answers or production and for costs and expenses.

____________________ Prepare, file, and serve, with notice of motion and motion for order to compel answers or
production and for costs and expenses, separate statement that meets the requirements of California Rules of Court,
Rule 3.1020 [see Cal. Rules of Ct., Rule 3.1020(a)(4); § 51.162[2A] (content and form of separate statement).]

____________________ Personally serve nonparty deponent unless nonparty deponent agrees to accept service by
mail at an address specified on deposition record [See Code Civ. Proc. § 2025.480; Cal. Rules of Ct., Rules 3.1020(a),
3.1025]. See discussion in § 51.70. See § 51.164 for forms for obtaining order compelling answers or production.
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____________________ No later than 60 days after completion of record of deposition, personally serve notice of
motion and supporting papers on all parties and nonparty deponent, including nonparty deponent who was orally
notified of motion at deposition [See Code Civ. Proc. § 2025.480; Cal. Rules of Ct., Rule 3.1025]. File notice and papers
with court.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

____________________ Not less than five days prior to hearing, lodge with court certified copy of parts of deposition
transcript relevant to motion [Code Civ. Proc. § 2025.480].

____________________ Schedule date for deposition pursuant to terms of order granting motion.

Date deposition scheduled: ___________________

[6] Motion to Impose Sanctions for Failure to Obey Order Compelling Answers or Production at Deposition

____________________ Prepare, file, and serve notice of motion for order to impose issue, evidence, or terminating
sanction, and for monetary sanction against deponent or party with whom deponent affiliated, and supporting papers
[See Code Civ. Proc. § 2025.480; see also Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to provide
discovery)]. See discussion in § 51.71. See § 51.170 for forms for obtaining order imposing sanctions for failure to obey
order compelling answers or production.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedureDiscoveryMethodsOral
DepositionsCivil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMotions
to CompelCivil ProcedureDiscoveryProtective Orders
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§ 51.113 Procedural Guide for Postdeposition Procedures

[1] Review and Sign Stenographic Transcript

____________________ If appropriate, prepare, serve, and file motion and memorandum to shorten 30-day period for
review and approval of deposition transcript [See Code Civ. Proc. § 2025.520]. See discussion in § 51.82.

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

____________________ Ensure that deposition officer sends written notice to deponent and all parties who attended
deposition when original transcript of testimony is available for reading, correcting, and signing, unless deponent and
attending parties agree on record to waive reading and signing of transcript [See Code Civ. Proc. § 2025.520].

____________________ Ensure that deposition officer indicates on original transcript any action taken by deponent or
failure of deponent to contact officer within allotted period. If deponent made any changes in person, ensure that
deposition officer sends written notice of those changes to parties who attended deposition [See Code Civ. Proc. §
2025.520].

[2] Oppose Motion to Suppress Deposition

____________________ Prepare, file, and serve opposition to motion for order to suppress deposition and request
costs and expenses. Opposition may include memorandum, and declaration stating facts showing good-faith attempt at
informal resolution of issues [See Code Civ. Proc. § 2025.520]. See discussion in § 51.83.

Hearing date: ___________________

Time: ___________________

Department: ___________________
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Date Opposition Papers Filed: ___________________

[3] Certification of Transcript by Deposition Officer

____________________ Ensure that deposition officer certifies on transcript that deponent was duly sworn and that
transcript is true record of testimony given [See Code Civ. Proc. § 2025.540]. See discussion in § 51.84.

____________________ If served with notice from deposition officer that copy of transcript of deposition testimony
made by, or at direction of, any party, or audio or video recording of deposition testimony is sought, file motion for
protective order to prevent unwanted release [See Code Civ. Proc. § 2025.570]. See discussion in § 51.81[3].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[4] Storage of Transcript by Noticing Party

____________________ Ensure that deposition officer seals transcript in envelope or package endorsed with title of
action and marked ''Deposition of (name of deponent),'' and transmits it to attorney for noticing party [See Code Civ.
Proc. § 2025.550]. See discussion in § 51.85.

____________________ Store transcript under conditions that will protect it against loss, destruction, or tampering
[See Code Civ. Proc. § 2025.550].

[5] Order That Transcript Be Preserved

____________________ Prepare, serve, and file notice of motion and memorandum for order that transcript be
preserved for longer than six months after final disposition of action [See Code Civ. Proc. § 2025.550; see also general
forms of motion in Chapter 8 adaptable for this procedure]. See discussion in § 51.85.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[6] Disposal of Transcript by Noticing Party

____________________ Retain custody of transcript until six months after disposition of action, at which time
transcript may be destroyed unless court has ordered longer preservation of transcript [See Code Civ. Proc. § 2025.550].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions
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Reserved

Page 249



99 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART J. Procedural Guides

Subpart 2 Deponent or Party Resisting Discovery

2-51 California Deposition and Discovery Practice § 51.120

§ 51.120 Procedural Guide for Deponent or Party Resisting Discovery Prior to Deposition

[1] Challenge Defective Notice

[a] Written Objections

____________________ Promptly serve written objections specifying error or irregularity at least three calendar days
before date for which deposition is scheduled on party seeking to take deposition and on any other attorney or party on
whom deposition notice was served [See Code Civ. Proc. § 2025.410]. If objection is made three calendar days before
deposition date, make personal service of objection pursuant to Code Civ. Proc. § 1011 on party who gave notice of
deposition [See Code Civ. Proc. § 2025.410]. See discussion in § 51.31.

[b] If Noticing Party Fails to Correct Error in Notice

____________________ If desired, prepare, serve, and file notice of motion and memorandum to stay deposition and
quash deposition notice and for reasonable expenses. Taking of deposition will be automatically stayed pending
determination of motion [See Code Civ. Proc. § 2025.410]. See discussion in § 51.32. See § 51.144[2]-[4] for forms for
obtaining order quashing deposition notice.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

____________________ If desired, do not attend deposition. Thereafter, if deposition testimony is intended for use
against objecting party, seek to suppress deposition on basis of valid objections [See Code Civ. Proc. §§ 2025.410;
2025.520, 2025.530 (motion to suppress deposition); 2025.620 (use of deposition at trial)]. See discussion in § 51.32
and in Chapter 50. See § 51.172 for forms of motion to suppress deposition.

NOTE:
If objecting party is deponent, failure to attend may result in sanctions if noticing party prevails on
motion to compel attendance brought under Code Civ. Proc. § 2025.450. However, validity of objections

Page 250



may be raised in opposition to motion to compel attendance [ See § 51.121[1], below].

[2] Protective Order Prior to Deposition

____________________ Prepare and file ex parte application to stay deposition pending determination of protective
order if deposition is scheduled to be taken before motion for protective order can be heard [See Code Civ. Proc. §
2025.420]. See § 51.33 for discussion, and § 51.145 [1] for form of application.

____________________ Prepare, serve, and file notice of motion and memorandum for protective order prior to
deposition and for costs and expenses [See Code Civ. Proc. § 2025.420]. See discussion in § 51.33. See § 51.145[2]-[4]
for forms for protective order prior to deposition.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedureDiscoveryMethodsOral
DepositionsCivil ProcedureDiscoveryProtective Orders
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§ 51.121 Procedural Guide for Deponent or Party Resisting Discovery During Deposition

[1] Oppose Motion to Compel Attendance, Testimony, or Production at Deposition

____________________ Prepare, serve, and file opposition to motion for order to compel attendance, testimony, or
production, and request costs and expenses. Opposition may include memorandum, and declaration stating facts
showing that objections filed to deposition notice were valid or that there was other substantial justification for failure to
attend, testify, or produce items at deposition [See Code Civ. Proc. § 2025.450; see also Code Civ. Proc. § 2025.410
(objections to deposition notice)]. See discussion in § 51.42.

Hearing date: ___________________

Time: ___________________

Department: ___________________

Date Opposition Papers Filed: ___________________

[2] Motion for Protective Order to Terminate or Limit Deposition

____________________ If unable to stipulate with deposing party, demand that deposition officer suspend taking of
testimony to enable motion for protective order [Code Civ. Proc. § 2025.470].

____________________ Prepare, serve, and file notice of motion and memoranda for order to terminate or limit
deposition and for costs and expenses [See Code Civ. Proc. § 2025.470]. See discussion in § 51.59. See § 51.163 for
forms to obtain order to terminate or limit deposition.

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Department: ___________________
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[3] Oppose Motion to Compel Answers or Production

____________________ Prepare, serve, and file opposition to motion for order to compel answers or production at
deposition and for costs and expenses. Opposition may include memorandum, and declaration stating facts showing that
information sought is privileged or protected matter, or that there is other substantial justification for failure to answer
or produce items at deposition [See Code Civ. Proc. § 2025.480]. See discussion in § 51.70.

Hearing date: ___________________

Time: ___________________

Department: ___________________

Date Opposition Papers Filed: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedureDiscoveryMethodsOral
DepositionsCivil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMotions
to CompelCivil ProcedureDiscoveryProtective Orders
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§ 51.122 Procedural Guide for Deponent or Party Resisting Discovery After Deposition

[1] Read and Sign Deposition Transcript

____________________ Within 30 days following notice that transcript is available for reading and signing by
deponent, or less if court ordered shortening of 30-day period, have deponent make changes in form or substance of
answers in person or by signed letter to deposition officer mailed by certified or registered mail with return receipt
requested, and send copies of letter to all parties who attended deposition [See Code Civ. Proc. § 2025.520]. See
discussion in § 51.82.

____________________ Have deponent approve transcript by signing it or refuse to approve transcript by not signing
it [See Code Civ. Proc. § 2025.520].

[2] Correct Errors in Deposition Transcript

____________________ Contact deposition reporter and ascertain whether he or she will voluntarily correct transcript
and issue amended version.

____________________ If deposition reporter will not voluntarily correct transcript, seek stipulation to errors by
parties.

____________________ If parties will not stipulate to errors, file motion to suppress deposition [See Code Civ. Proc. §
2025.520; see [3], below].

[3] Motion to Suppress Deposition Transcript

____________________ Prepare, serve, and file ''seasonable'' motion and memoranda to suppress deposition transcript
and for reasonable costs and expenses [See Code Civ. Proc. § 2025.520]. See discussion in § 51.83; see also § 51.172
for forms for order to suppress deposition.

[4] Motion to Prevent Release of Copy of Deposition Transcript

____________________ If served with notice from deposition officer that copy of transcript of deposition testimony
made by, or at direction of, any party, or audio or video recording of deposition testimony is sought, file motion for
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protective order to prevent unwanted release [See Code Civ. Proc. § 2025.570]. See discussion in § 51.81[3].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedureDiscoveryMethodsOral
DepositionsCivil ProcedureRemediesCosts & Attorney FeesCostsDepositions & Transcripts
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Reserved
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§ 51.130 Procedural Guide for Non-Noticing Party Seeking Monetary Sanctions

[1] Motion to Impose Monetary Sanctions Against Noticing Party for Failure to Attend or Proceed With
Deposition

____________________ Prepare, serve, and file notice of motion with memorandum for order to impose monetary
sanctions against noticing party for failure to attend or proceed with deposition [See Code Civ. Proc. § 2025.430]. See
discussion in § 51.41 [1]. See § 51.161 for forms for monetary sanctions against noticing party.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[2] Motion to Impose Monetary Sanctions Against Noticing Party for Failure to Serve Required Deposition
Subpoena on Nonparty Deponent

____________________ Prepare, serve, and file notice of motion and memorandum for order to impose monetary
sanctions against noticing party for failure to serve required deposition subpoena on nonparty deponent [See Code Civ.
Proc. § 2025.440]. See discussion in § 51.41 [2]. See § 51.161 for forms for monetary sanctions against noticing party.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[3] Motion to Impose Monetary Sanctions Against Party Deponent or Against Party With Whom Deponent
Is Affiliated for Failure to Attend, Testify, and Produce Items at Deposition
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____________________ Prepare, serve, and file notice of motion and memoranda for order to impose monetary
sanctions against party deponent or against party with whom deponent is affiliated for failure to attend, testify, and
produce items at deposition [Code Civ. Proc. § 2025.450; see Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to
provide discovery)]. Sanctions are only available if noticing party's motion to compel is granted; therefore, nonnoticing
party's motion for sanctions should be submitted either simultaneously with noticing party's motion to compel or after
motion to compel is granted but before order entered. See discussion in § 51.42. See § 51.162 for forms to compel
attendance.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[4] Motion to Impose Monetary Sanctions Against Party Deponent or Against Party With Whom Deponent
Is Affiliated for Failure to Obey Order Compelling Attendance, Testimony, or Production of Items at Deposition

____________________ Prepare, serve, and file notice of motion and memorandum for order to impose monetary
sanction against party deponent or party with whom deponent is affiliated for failure to obey court order compelling
attendance, testimony, or production of items [See Code Civ. Proc. § 2025.450; see Cal. Rules of Ct., Rule 3.1030(a)
(sanctions for failure to provide discovery)]. See discussion in § 51.42 [3]. See § 51.170 for forms for sanctions for
failure to obey order to attend, testify, or produce items.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedureDiscoveryMethodsOral
DepositionsCivil ProcedureDiscoveryMisconductCivil ProcedureDiscoveryMotions to CompelCivil ProcedurePretrial
MattersSubpoenas
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§ 51.135 Procedural Guide for Party Seeking to Make Audio or Video Record of Deposition Testimony and to
Offer Recording in Evidence

[1] Audio or Video Recording by Noticing Party

[a] Notice of Intention to Tape Record Testimony

____________________ Include in deposition notice a statement of intent to record testimony by audio or video
technology [See Code Civ. Proc. § 2025.220(a)(5)]. See discussion in § 51.20[4][f]. See § 51.142 [1] for form of
deposition notice including notice of intent to make audio or video record of deposition testimony.

[b] Notice of Intention to Reserve Right to Use Video Recording of Deposition Testimony of Physician or
Expert Witness

____________________ Include in deposition notice a statement of intent to reserve right to use at trial a video
recording of deposition testimony of treating or consulting physician, along with statement of intent to record testimony
by audio or video technology [See Code Civ. Proc. § 2025.220(a)(5), (6)]. See discussion in § 51.20[4][g]. See §
51.142 [1] for form of deposition notice including notice of intent to reserve right to use video recording at trial.

____________________ After deposition, notice of parts of deposition to be offered must also be given pursuant to
Code Civ. Proc. § 2025.340(m) [See Code Civ. Proc. § 2025.620(d); see [5], below].

[c] Agreement of Parties

____________________ Obtain agreement of all parties that testimony may be recorded by audio or video technology,
if notice of deposition did not state intention to tape record testimony [Code Civ. Proc. § 2025.330].

[2] Audio or Video Recording by Party Served With Deposition Notice

____________________ Serve written notice of intention to make audio or video record of deposition testimony on
party or attorney who noticed deposition and on all other parties on whom deposition notice was served or their
attorneys, and on any deponent whose attendance is compelled by deposition subpoena under Code of Civil Procedure
Section 2020.010 et seq. Notice must be served promptly, and in no event less than three calendar days before date for
which deposition is scheduled. If notice is given more than three calendar days before deposition date, it must be

Page 260



personally served under Code of Civil Procedure Section 1011 [See Code Civ. Proc. § 2025.330]. See discussion in §
51.30. Portions of the notice of deposition in § 51.142[1] may be adapted for this purpose.

[3] Comply With Special Procedures for Recording Deposition

____________________ Observe all procedures governing conduct of audio- or video-recorded deposition proceeding
set forth in Code of Civil Procedure Section 2025.340, and in local rules. See discussion in § 51.52[2][c].

[4] Review of Audio- or Video-Recorded Deposition

[a] Review by Request of Any Party

____________________ On request of any party, permit that party to hear or view recording, and furnish copy of
audio or video recording to that party on receipt of payment of reasonable cost of making copy [Code Civ. Proc. §§
2025.510, 2025.560]. If review is requested after operator has assumed custody of certified recording, receipt of
payment of reasonable charge for providing facilities for reviewing recording may be required [Code Civ. Proc. §
2025.560]. See discussion in § 51.82.

[b] Notice That Recording Available for Review

____________________ If there is no stenographic transcription of deposition, ensure that deposition officer sends
written notice to deponent and all parties who attended deposition that audio or video recording made by, or at direction
of, any party, is available for review, unless deponent and parties waived review [Code Civ. Proc. § 2025.530].

[c] Statement by Deposition Officer

____________________ Ensure that deposition officer sets forth in a writing accompanying recording any changes
made by deponent, as well as either deponent's signature identifying deposition as his or her own, or statement of
deponent's failure to supply signature or to contact officer within 30 days following notice that recording available for
review [Code Civ. Proc. § 2025.530].

[5] Intent to Offer Audio- or Video-Recorded Deposition in Evidence

____________________ Notify court and all parties in writing of intent to offer audio- or video-recorded deposition in
evidence under Code of Civil Procedure Section 2025.620, specifying parts of deposition to be offered. Notice must be
given within sufficient time for objections to be made and ruled on by judge to whom case is assigned for trial or
hearing, and for any editing of recording [See Code Civ. Proc. § 2025.340(m); see also Code Civ. Proc. §
2025.220(a)(6) (notice of intention to reserve right to use at trial video recording of deposition testimony of physician
or expert witness)]. See discussion and a form of notice of intent in Chapter 50.

____________________ Oppose objections to admission of audio- or video-recorded deposition in evidence, and
suppression or editing of recording [See Code Civ. Proc. § 2025.340(m)].

____________________ Prepare stenographic transcript of recording if not previously made, to accompany offer of
recording [Code Civ. Proc. § 2025.340(m)].

[6] Oppose Motion to Suppress Audio or Video Record of Deposition

____________________ Follow procedures for opposing suppression of deposition set forth in § 51.113[2]. See
discussion in § 51.83.
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[7] Certification and Storage of Audio or Video Recording

____________________ Ensure that deposition officer certifies in a writing accompanying audio- or video-recorded
deposition that deponent was duly sworn and that recording is true record of testimony given [Code Civ. Proc. §
2025.540(a)].

____________________ Ensure that operator retains and stores audio or video record of deposition under conditions
that will protect it against loss, destruction, or tampering, and preserve as far as practicable quality of recording and
integrity of testimony and images it contains [Code Civ. Proc. § 2025.560]. See discussion in § 51.85.

____________________ If served with notice from deposition officer that copy of deposition recording made by, or at
direction of, any party, is sought, file motion for protective order to prevent unwanted release [See Code Civ.Proc. §
2025.570]. See discussion in § 51.81[3].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[8] Prolonged Preservation of Audio or Video Record

____________________ Prepare, serve, and file notice of motion and memorandum for order that audio or video
record be preserved for longer than six months after final disposition of action [Code Civ. Proc. § 2025.560; for general
forms of motion that may be adapted for use with this motion, see Chapter 8].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions
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§ 51.136 Procedural Guide for Party Opposing Making Audio or Video Recording of Deposition Testimony or
Using Audio- or Video-Recorded Deposition at Trial

[1] Protective Order Prior to Deposition

[a] Postpone Video Recording of Deposition Testimony of Physician or Expert Witness

____________________ Prepare, serve, and file notice of motion and memorandum for protective order that video
recording of deposition testimony of treating or consulting physician or of any expert witness, intended for possible use
at trial under Code of Civil Procedure Section 2025.620, be postponed until moving party has had opportunity to
prepare for cross-examination [See Code Civ. Proc. § 2025.420(b)(3)]. See discussion in § 51.33. For procedural guide
for obtaining protective order prior to deposition, see § 51.120[2].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[b] Order Different Manner of Recording

____________________ Prepare, serve, and file notice of motion and memorandum for protective order that
deposition testimony be recorded in manner different from that specified in deposition notice [See Code Civ. Proc. §
2025.420(b)(8)]. For procedural guide for obtaining protective order prior to deposition, see § 51.120[2].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________
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[2] Review Recording

[a] Request Recording Be Made Available

____________________ Request noticing party to make audio or video recording available for hearing or viewing and,
if copy of recording desired, forward to noticing party payment of reasonable cost of making copy of recording [See
Code Civ. Proc. § 2025.510]. See discussion in § 51.82.

[b] Deponent's Response After Notice That Recording Available for Review

____________________ Make changes in substance or form of answers, if appropriate, within 30 days after notice by
deposition officer that recording is available for review [See Code Civ. Proc. § 2025.530].

____________________ Identify by signature that deposition is one's own within 30 days after notice by deposition
officer that recording is available for review, or refuse to identify deposition as one's own [See Code Civ. Proc. §
2025.530].

[c] Review After Certified Copy of Recording in Custody of Operator

____________________ Request operator who has custody of certified copy of recording to make it available for
hearing or viewing and pay reasonable charge for provision of facilities for hearing or viewing recording. If copy of
recording desired, pay to operator reasonable cost of making that copy [See Code Civ. Proc. § 2025.560].

[3] Object to Admission of Audio- or Video-Recorded Deposition in Evidence

[a] Written Objections

____________________ Serve written objections to all or part of audio- or video-recorded deposition after receiving
notice of party's intent to offer deposition in evidence, and within sufficient time to allow for ruling on them by judge to
whom case assigned for trial or hearing and for editing of recording [See Code Civ. Proc. § 2025.340(m)]. See
discussion in Chapter 50.

[b] Edit or Suppress Undesignated or Objectionable Portions of Audio or Video Recording

____________________ Move court to order that party offering audio- or video-recorded deposition at trial or hearing
suppress those portions that have not been designated or have been deemed objectionable, or that edited version of
recording be prepared for use at trial or hearing [See Code Civ. Proc. § 2025.340(m)].

[4] Suppress Audio- or Video-Recorded Deposition After Refusal to Sign Deposition

____________________ Prepare, serve, and file notice of motion and memorandum for order to suppress deposition
and for costs and expenses [See Code Civ. Proc. § 2025.530]. See discussion in § 51.83. See § 51.172 for forms for
order suppressing deposition.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________
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[5] Motion to Prevent Release of Copy of Deposition Recording

____________________ If served with notice from deposition officer that copy of deposition recording made by, or at
direction of, any party, is sought, file motion for protective order to prevent unwanted release [See Code Civ. Proc. §
2025.570]. See discussion in § 51.81[3].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryProtective Orders
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§ 51.140 Proceedings by Plaintiff to Shorten Time for Serving Deposition Notice and Scheduling Deposition

[1] Notice of Motion and Motion for Order to Shorten Time for Serving Deposition Notice and Scheduling
Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO SHORTEN TIME FOR SERVING DEPOS-
ITION NOTICE AND SCHEDULING DEPOS-
ITION OF ____________________ [name][;
MEMORANDA; DECLARATION(S) OF
____________________ (name(s))]
[Telephone Appearance]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To ____________________ [name of prospective deponent] and his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date], at ____________________ [time], or as soon
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thereafter as the matter can be heard, in [___________________ (Department or Division) ___________________ of]
this court, located at___________________[street address],___________________[city],
plaintiff___________________[name] will, and hereby does, move for an order granting him/her leave to serve a notice
of deposition by oral examination of___________________[name] prior to the expiration of 20 days after the service of
summons on or the appearance by any defendant in this action, and to shorten the time for scheduling the date of the
deposition pursuant to Code of Civil Procedure Section 2025.270(d). The motion will be made on the ground that there
is good cause for the orders allowing plaintiff to serve the deposition notice at an early date and to shorten the time for
scheduling the deposition in that___________________[name of prospective deponent] has knowledge of material facts
and___________________[set forth facts demonstrating good cause, e.g., is preparing to leave the jurisdiction of the
court or is aged and infirm and his/her testimony should be secured as soon as possible or his/her testimony is relevant
to the motion of___________________(name of defendant) to___________________(nature of pretrial motion, e.g.,
dismiss the action for lack of jurisdiction)].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for Plaintiff ___________________ [name]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a plaintiff who desires to serve a notice of deposition before the
expiration of 20 days after service of the summons on, or the appearance by, a defendant. Leave of court will be granted
only on a showing of good cause.n1

The form also includes notice of a motion for an order shortening the period between service of the notice of deposition
and the date scheduled for the deposition.n2 Ordinarily, the deposition must be scheduled for a date at least 10 days
after service of the deposition notice.n3 If the deponent is a witness commanded by a deposition subpoena to produce
personal records of a consumer, or employment records or an employee,n4 the notice period is extended to 20 days.n5
In the case of an unlawful detainer proceeding, or other proceeding under Code Civ. Proc. § 1159 et seq. (forcible entry
and detainer), the deposition must be scheduled for a date at least five days after service of the deposition notice, but not
later than five days before trial.n6 Leave of court on good cause shown is required to shorten or extend the time for
scheduling the deposition.n7

For a discussion of time requirements for the taking of a deposition by a plaintiff, see § 51.10 [3]. For a discussion of
the time requirements for scheduling a deposition, see § 51.11.

[ii] Motion Without Statutory Period of Notice

The foregoing motion may be made without notice.n8 Thus, it appears the plaintiff could make a written motion without
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giving the full statutory period of notice required by Code of Civil Procedure Section 1005 for notices of motion, or
could make an ex parte application.n9 Alternatively, the foregoing notice of motion could be combined with an
application for an order under Code of Civil Procedure Section 1005 shortening the time required for giving notice of
motion, since this form will be used when there is a basis for proceeding with a deposition without delay.n10

[iii] Motion to Shorten Time for Scheduling Deposition Brought by Any Party or Deponent

The foregoing form can be adapted for use by any party or deponent to move to shorten the time for scheduling the
deposition.n11 Only a plaintiff seeking leave to take a deposition before 20 days have expired from the time a defendant
was served with summons or appeared will use that part of the form moving to shorten the time within which a
deposition notice may be served, since a defendant may serve a deposition notice at any time after he or she has been
served with summons or has appeared in the action,n12 and no leave of court is required for a plaintiff to take a
deposition on any date that is 20 days after the service of summons on or appearance by any defendant.n13

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Order to Shorten Time for Serving Deposition Notice and Scheduling
Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name]
IN SUPPORT OF MOTION FOR ORDER TO
SHORTEN TIME FOR SERVING DEPOSITION
NOTICE AND SCHEDULING DEPOSITION
OF____________________[name]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for plaintiff].
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2. 2.This declaration is made in support of plaintiff's motion for orders to shorten the time for serving a notice of
deposition and scheduling the deposition by oral examination of___________________[name].

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding].

[EITHER]

4. 4.The summons in this action___________________[was or were] served on___________________[name(s) of
defendant(s)], defendant(s) on___________________[date] [, and___________________(date), respectively].

[OR]

4. 4. ___________________ [Name(s) of defendant(s)], defendant(s), appeared in this action
on___________________[date][, and___________________(date), respectively].

[EITHER, specify grounds for motion, e.g., if
prospective deponent is leaving jurisdiction]

5. 5.There is good cause for shortening the time for noticing and taking the deposition
of___________________[name of prospective deponent] in that he/she has knowledge
of___________________[specify nature of prospective deponent's knowledge, e.g., the events occurring before, during,
and immediately after the collision that is the subject matter of this action, since he/she was an eyewitness to the
collision], and he/she intends to leave the State of California on____________________[date], and take up residence
in___________________[place].

[OR, if prospective deponent is infirm]

5. 5.There is good cause for shortening the time for noticing and taking the deposition
of___________________[name of prospective deponent] in that he/she has knowledge
of___________________[specify nature of prospective deponent's knowledge, e.g., the events occurring before, during,
and immediately after the collision that is the subject matter of this action, since he/she was an eyewitness to the
collision], and he/she is [aged and] suffering from___________________[state nature of incapacity] [as more fully set
forth in the declaration of Dr.___________________(name)] and his/her testimony should be secured as soon as
possible.

[OR, if prospective deponent's testimony is needed in
connection with imminent hearing on defendant's pretrial motion]

5. 5.There is good cause for shortening the time for noticing and taking the deposition
of___________________[name of prospective deponent] in that he/she has knowledge
of___________________[specify nature of prospective deponent's knowledge, e.g., the events occurring before, during,
and immediately after the collision that is the subject matter of this action, since he/she was an eyewitness to the
collision], and his/her testimony is relevant to the hearing scheduled for____________________[date], on the motion
of___________________defendant___________________[name], to___________________[nature of pretrial motion,
e.g., dismiss the action for lack of jurisdiction].

[CONTINUE]

6. 6.On the basis of the foregoing facts, it is necessary for plaintiff___________________[name] to
depose___________________[name of prospective deponent] and to serve the notice of taking the deposition not later
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than____________________[date].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date]

___________________[signature]

[b] Comments

This form of declaration is for use to support of a motion for orders permitting plaintiff to serve a deposition notice
within 20 days after service on or appearance by a defendant,n14 and to shorten the time for scheduling the
deposition.n15

The form contains sample alternative paragraphs for use depending on the facts demonstrating good cause for the order.
Other situations demonstrating good cause should be used when appropriate. If the motion to shorten the time for
serving a deposition notice is based on the prospective deponent's infirmity, counsel should consider submitting a
declaration by the prospective deponent's treating or consulting physician, attesting to the nature and severity of the
infirmity, as a means of establishing good cause.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Shortening Time for Serving Deposition Notice and Scheduling Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO SHORTEN
TIME FOR SERVING DEPOSITION NOTICE AND
SCHEDULING DEPOSITION
OF____________________[name]
Code Civ. Proc. §§ 2025.210, 2025.270
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of plaintiff___________________[name] for an order granting him/her/it leave to serve a notice of oral
deposition on___________________[name of prospective deponent] before the expiration of 20 days after service of
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summons on or appearance by any defendant, and to shorten the time for scheduling the date of the deposition, came on
regularly for hearing by this court on___________________[date]. Plaintiff appeared by
counsel___________________[name]; defendant(s)___________________[name(s)] appeared by
counsel___________________[name(s)].

On proof made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED that the motion be, and it hereby is, granted and that plaintiff is granted leave to serve the notice of
deposition early on___________________[name and address of prospective deponent or description of deponent].

IT IS FURTHER ORDERED that the deposition may be scheduled within____________________[number] day(s)
after service of the deposition notice.
Dated: ___________________.

___________________[signature]

Judge of the ___________________ Court

[b] Comments

This form of order is for use in granting plaintiff leave to serve a notice of oral deposition before 20 days have expired
from the date of service on or the appearance by a defendant, and to schedule the deposition within less than the 5, 10,
or 20 days after service of the deposition notice required under Code of Civil Procedure Section 2025.270.

Once the orders are obtained, a notice of deposition may be prepared. A copy of the orders should be attached to the
notice of deposition, and the notice should add language referring to the court orders, e.g., ''pursuant to orders of the
court, a copy of which is attached to this notice.''

The foregoing form may be adapted for use when no notice of the motion is given.n16

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCriminal Law & ProcedurePreliminary
ProceedingsDetainerTimingReal Property LawTitle QualityAdverse Claim ActionsUnlawful Detainer

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.210. See, e.g., Pearlson v. Does 1 to 646 (1999) 76 Cal. App. 4th 1005,
1011-1012 (plaintiff failed to show good cause for leave to notice early deposition when it was evident that the plaintiff
had not yet served summons on any defendant because no viable defendant had yet been identified and the only purpose
of the discovery for which leave was sought was to conduct a ''fishing expedition'' to identify potential defendants).

(n2)Footnote 2. See Code Civ. Proc. § 2025.270.

(n3)Footnote 3. Code Civ. Proc. § 2025.270(a).

(n4)Footnote 4. See Code Civ. Proc. § 2025.240(b).
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(n5)Footnote 5. Code Civ. Proc. § 2025.270(c).

(n6)Footnote 6. Code Civ. Proc. § 2025.270(b).

(n7)Footnote 7. Code Civ. Proc. § 2025.270(d).

(n8)Footnote 8. Code Civ. Proc. § 2025.210; see Code Civ. Proc. § 2025.270(d) (order shortening time for
scheduling deposition may be result of motion or ex parte application).

(n9)Footnote 9. For a discussion of motion procedures generally, see Ch. 8.

(n10)Footnote 10. For discussion and forms of application for an order to shorten the time for service, see Ch. 8.

(n11)Footnote 11. See Code Civ. Proc. § 2025.270(d).

(n12)Footnote 12. Code Civ. Proc. § 2025.210.

(n13)Footnote 13. Code Civ. Proc. § 2025.210.

(n14)Footnote 14. See Code Civ. Proc. § 2025.210.

(n15)Footnote 15. See Code Civ. Proc. § 2025.270.

(n16)Footnote 16. See discussion in [1][b] [ii], above. For a general discussion of motion procedures, see Chapter
8.
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§ 51.141 Proceedings to Authorize Taking of Distant Deposition of Party Deponent

[1] Notice of Motion and Motion for Order Authorizing Taking of Distant Deposition of Party Deponent

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER AUTHORIZING DEPOSITION
OF____________________[name] TO BE TAKEN
AT____________________[place] [AND FOR
MONETARY SANCTION] [; POINTS AND AU-
THORITIES; DECLARATION(S)
OF____________________(name(s))] [Telephone
Appearance]
Code Civ. Proc. §[§ 2023.030(a),] 2025.260
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To____________________[name of deponent] and his/her attorney of record:
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NOTICE IS HEREBY GIVEN that on___________________[date], at____________________[time], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) ___________________of]
this court, located at___________________[street
address],___________________[city],___________________[specify moving party, e.g., plaintiff] will move for an
order authorizing the deposition by oral examination of___________________[name of
deponent],___________________[specify status, e.g., defendant in this action or the vice president
of___________________(name), defendant in this action], to be taken at___________________[location, e.g., the
office of___________________(name)], located at___________________[street
address],____________________[city], a place___________________[specify, e.g., more than 150 miles from the
deponent's residence]. The motion will be made on the ground that the interests of justice and the convenience of the
parties and witnesses will be served by requiring the deponent to appear for his/her deposition at the above-stated place.

[ADD, if monetary sanction sought]

___________________ [Specify moving party, e.g., Plaintiff] will also move for an order
that___________________[name] pay to___________________[specify moving party, e.g., plaintiff] his/her/its
expenses, including attorney's fees, in the amount of $ _____, as the court deems reasonable, pursuant to Code of Civil
Procedure Sections 2023.030(a) and 2025.260.

[CONTINUE]

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use in obtaining an order authorizing the taking of a deposition of a
party or an officer, director, managing agent, or employee of a party at a place that is more distant than that permitted
under Code of Civil Procedure Section 2025.250(a).n1 The motion must be accompanied by a declaration stating facts
showing a reasonable and good faith attempt at an informal resolution of any issues presented by the motion.n2 For
discussion of distant depositions, see § 51.22[4].

Even though notice of this motion is directed only to the deponent, the notice and all supporting papers should be served
on all parties who have appeared in the action.n3
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[ii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion to increase travel limits for a party-deponent, unless
the court finds that the one subject to the sanction acted with substantial justification or that other circumstances make
imposition of the sanction unjust.n4

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum of points
and accompanied by a declaration setting forth facts supporting the amount of any monetary sanction sought.n5

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For memoranda of points and authorities supporting a motion to authorize the taking of a distant deposition of a party
deponent, see California Points and Authorities, Ch. 83, Depositions (Matthew Bender).

[2] Declaration Supporting Motion for Order Authorizing Taking of Distant Deposition of Party Deponent

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s)
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name]
IN SUPPORT OF MOTION FOR ORDER AU-
THORIZING DEPOSITION
OF____________________[name] TO BE TAKEN
AT____________________[place] [AND FOR
MONETARY SANCTION]
Code Civ. Proc. § [§ 2023.030(a),] 2025.260
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

I,___________________[name], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________[specify, e.g., plaintiff].
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2. 2.This declaration is made in support of___________________[identify moving party, e.g., plaintiff]'s motion for
an order authorizing the deposition of___________________[name of deponent],___________________[specify status,
e.g., defendant in this action or the vice president of___________________(name), defendant in this action], to be
taken by oral examination on___________________[date] at____________________[time],
at___________________[location, e.g., the office of___________________(name)], located
at___________________[street address ],____________________[city], a place that is more
than___________________[specify, e.g., 150 miles] from the deponent's residence. [This declaration is also made in
support of___________________(identify moving party, e.g., plaintiff)'s motion for an order imposing a monetary
sanction against___________________(name)]

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding].

4. 4. ___________________ [Name of deponent] resides at___________________[street address, city, and state].

5. 5.The requested location for the deposition is approximately____________________[number ] miles from the
deponent's above-stated residence.

6. 6.The interests of justice will be served by requiring the deponent's attendance at the requested location for the
deposition for the following reasons:____________________[set forth specific facts personally known to declarant
showing that the interests of justice will be served by requiring the deponent to attend the more distant deposition,
including, when applicable, that the party to be deposed selected the distant forum; that the deponent will be
unavailable to testify at the trial of the action; that the deponent will not be unduly inconvenienced because, for
example, his or her place of business is within a reasonable distance of the requested location for the deposition; that
the discovery sought cannot be obtained by a deposition by written questions or by any methods other than oral
depositions; that the moving party has sought no other depositions beyond the established distance limitations; or that
the expense and inconvenience to the other parties of requiring that the deposition be taken within the established
distance limitations outweighs any expense or inconvenience to the deponent in attending the deposition at the
requested location].

7. 7. ___________________ [Specify moving party, e.g., Plaintiff]___________________[name] attempted to
resolve informally the issue___________________[specify issues presented by the motion, e.g., of possible
inconvenience to___________________(name of deponent) in traveling to the requested location of the deposition]
by___________________[specify facts showing attempts to resolve any issues, e.g., offering to schedule the deposition
at a time most convenient to him/her and/or offering to pay any travel expenses he/she would incur as a result of
attending the deposition at the requested location]. [___________________ (A copy or Copies) of correspondence
between___________________(name of attorney), attorney for (specify moving party, e.g.,
plaintiff)___________________(name), and___________________(name of attorney ), attorney
for___________________(specify party to be deposed, e.g., defendant)___________________(name),
dated___________________(date(s)), relating to___________________(specify moving party, e.g., plaintiff)'s attempts
to resolve informally the above-stated issues,___________________(is or are) attached to and made a part of this
declaration as Exhibit(s) ____________________.]

[8. ____________________ (Specify moving party, e.g., Plaintiff) bases his/her request for the imposition of a sanction
in the amount of $_____ on___________________(set forth facts supporting amount of sanction sought).]

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date]

___________________[signature]

Page 277
2-51 California Deposition and Discovery Practice § 51.141



[b] Comments

This form of declaration is for use in support of a motion for an order authorizing the taking of a deposition of a party or
an officer, director, managing agent, or employee of a party at a place that is more distant than that permitted under
Code of Civil Procedure Section 2025.250(a).n6 The declaration includes paragraphs for setting forth factors indicating
that the interests of justice will be served by requiring the deponent's attendance at the more distant place of deposition
(Paragraph 6), and for setting forth facts showing a reasonable and good faith attempt at an informal resolution of any
issue presented by the motion (Paragraph 7).n7 Because of the importance of establishing that the moving party
attempted to resolve the issue informally, it is a good practice to state offers for informal resolution in written
correspondence to the party to be deposed, and to attach copies of such correspondence to the declaration. The
declaration also includes an optional paragraph for use when a monetary sanction is sought (Paragraph 8).n8 A request
for a sanction must, among other things, be accompanied by a declaration setting forth facts supporting the amount of
any monetary sanction sought.n9

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Authorizing Taking of Distant Deposition of Party Deponent

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO TAKE DEPOS-
ITION OF____________________[name]
AT____________________[place] [AND IMPOS-
ING MONETARY SANCTION]
Code Civ. Proc. §[§ 2023.030(a),] 2025.260
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., plaintiff], for an order authorizing the deposition
of___________________[name of deponent],___________________[specify, e.g., defendant in this action], to be taken
by oral examination came on regularly for hearing by this court on___________________[date]. Plaintiff appeared by
counsel___________________[name]; defendant___________________[name] appeared by
counsel___________________[name].

The court finds that___________________[specify moving party, e.g., plaintiff] has engaged in a reasonable and good
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faith attempt at an informal resolution of each issue presented by the motion. [The court also finds
that____________________(name of opposing party) has not shown that he/she acted with substantial justification or
that other circumstances make imposition of a sanction unjust.]

On proof made to the satisfaction of the court, and it appearing that the interests of justice will be served thereby,

IT IS ORDERED that the motion be, and it hereby is, granted and that___________________[name of deponent]
appear for his/her deposition by oral examination, to be taken by___________________[specify moving party, e.g.,
plaintiff]___________________[name] on___________________[date] at____________________[time],
at___________________[location, e.g., the office of___________________(name], located
at___________________[street address],___________________[city], California.

[ADD, if court has conditioned order
on advancement of travel expenses]

IT IS FURTHER ORDERED that___________________[specify moving party, e.g., plaintiff] pay
to____________________[name of deponent] the sum of $ _____, representing his/her reasonable expenses in
attending the deposition, on or before___________________[date].

[ADD, if monetary sanction awarded]

IT IS FURTHER ORDERED that___________________[specify, e.g., defendant____________________(name)] pay
to____________________[name of moving party] the sum of $ _____, by____________________[date], as reasonable
expenses and attorney's fees.
Dated: ___________________.

___________________[signature]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion authorizing a party to take the oral deposition of a
party, or an officer, director, managing agent, or employee of a party at a place that is more distant than that permitted
by Code of Civil Procedure Section 2025.250(a).n10

The form includes an optional paragraph for ordering that the moving party advance a specified amount to the deponent
to cover the cost of traveling to the place of deposition. Code of Civil Procedure Section 2025.260 permits the court to
condition an order authorizing a distant deposition on advance payment of travel expenses.

For a discussion of the award of monetary sanctions, see § 51.141[1][b][ii].

Once an order is obtained, a notice of deposition may be prepared.n11 A copy of the order should be attached to the
notice of deposition, and the notice should add language referring to the court order, e.g., ''pursuant to order of the court,
a copy of which is attached to this notice.''

[c] References
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For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureRemediesCosts & Attorney
FeesCostsDepositions & TranscriptsGovernmentsLocal GovernmentsFinance

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.260; see also Code Civ. Proc. § 2025.250(a) (deposition must be within 75
miles of deponent's residence, or within county where action is pending and within 150 miles of deponent's residence).

(n2)Footnote 2. Code Civ. Proc. § 2025.260; see form of declaration in [2][a], below.

(n3)Footnote 3. See Code Civ. Proc. § 2025.240(a) (notice of deposition required to be given to every other party
who has appeared in the action).

(n4)Footnote 4. Code Civ. Proc. § 2025.260; see Code Civ. Proc. § 2023.030(a) (monetary sanction).

(n5)Footnote 5. Code Civ. Proc. § 2023.040.

(n6)Footnote 6. See Code Civ. Proc. § 2025.260; see also Code Civ. Proc. § 2025.250(a) (deposition must be
within 75 miles of deponent's residence, or within county where action is pending and within 150 miles of deponent's
residence).

(n7)Footnote 7. See Code Civ. Proc. § 2025.260.

(n8)Footnote 8. See Code Civ. Proc. § 2025.260.

(n9)Footnote 9. See Code Civ. Proc. § 2023.040.

(n10)Footnote 10. Code Civ. Proc. § 2025.260.

(n11)Footnote 11. See notice of deposition in § 51.142[1].

Page 280
2-51 California Deposition and Discovery Practice § 51.141



110 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART K. Forms

Subpart 1 Prior to Conduct of Deposition

2-51 California Deposition and Discovery Practice § 51.142

§ 51.142 Proceedings for Noticing or Stipulating to Deposition by Oral Examination

[1] Notice of Taking Deposition by Oral Examination

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)

NO.___________________
NOTICE OF TAKING ORAL DEPOSITION
OF____________________[name ] [AND FOR
PRODUCTION OF____________________(specify,
e.g., DOCUMENTS)]
Code Civ. Proc. § 2020.510

__________________________________________________

To each party who has appeared in the above-entitled action and to his/her/its attorney of record:

[EITHER, if deponent is natural person]

NOTICE IS HEREBY GIVEN that___________________[specify party, e.g., plaintiff]___________________[name]
will take the deposition by oral examination of___________________[name of each prospective deponent, if known,
including party status, if deponent is party, and address and telephone number, if known, of any nonparty deponent, or,
if name not known, a general description sufficient to identify person or particular class to which person belongs]
on___________________[date] at____________________[time], at___________________[location, e.g., the office
of___________________(name)], located at___________________[street address],____________________[city],
before___________________[name of person], a[n]___________________[notary public or judge or officer
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authorized by the laws of___________________(California or the United States or ___________________(specify
other place)] to administer oaths.

[OR, if deponent is organization]

NOTICE IS HEREBY GIVEN that___________________[specify party, e.g., plaintiff] will take the deposition by oral
examina tion of___________________[name of organization, and address and telephone number, if known, of any
organization not a party to the action][,___________________(specify party, e.g., defendant in this action)],
regarding___________________[describe with reasonable particularity the matters on which examination is
requested]. The deposition will be taken on___________________[date] at___________________[time],
at___________________[location, e.g., the office of ___________________(name)], located
at___________________[street address],___________________[city], before___________________[name of person],
a[n]___________________[notary public or judge or officer authorized by the laws
of___________________(California or the United States or ___________________(specify other place)] to administer
oaths.

Pursuant to the provisions of Code of Civil Procedure Section 2025.230,___________________[name of organizational
deponent] shall designate and produce at the deposition those of its officers, directors, managing agents, employees, or
agents who are most qualified to testify on its behalf regarding the matters stated above to the extent of any information
known or reasonably available to the deponent.

[It is hereby requested that prompt notification in writing be given to the undersigned concerning the name, address,
telephone number, capacity, and job title of each person so designated to testify and the matters on which each person
will testify.]

[EITHER ADD, if items are to be produced by
party deponent pursuant to deposition notice]

NOTICE IS FURTHER GIVEN that___________________[name of deponent] [, through its designated person(s),] is
required to bring to the deposition at the time and place set out above, the following
item(s):___________________[specify exact materials or category of materials to be produced].

[OR ADD, if items are to be produced
pursuant to deposition subpoena]

NOTICE IS FURTHER GIVEN that___________________[name of deponent] will be required to produce at the
deposition at the time and place set out above, certain items which are not privileged, and which are more particularly
described in the deposition subpoena, a copy of which is attached to this notice.

[ADD, if proceedings are to be recorded by audio or video technology]

NOTICE IS FURTHER GIVEN that the deposition proceeding will be recorded by___________________[audio or
video] technology [in addition to being recorded by a stenographer].

[ADD, if testimony is to be recorded stenographically through instant visual display]
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NOTICE IS FURTHER GIVEN that the testimony will be recorded by stenographic method, through the instant visual
display of testimony.

[ADD, if deponent is treating or consulting physician
or expert witness, and noticing party reserves
right to use the videotape at trial]

NOTICE IS FURTHER GIVEN that___________________[specify noticing party, e.g., plaintiff] reserves the right to
use the video recording of the deposition testimony at trial, under Code of Civil Procedure Section 2025.620(d).

[CONTINUE]

If the deposition [or the examination of the items specified above] is not completed on the date set out above, the taking
of the deposition [or the examination of the items] will be continued from day to day thereafter, except for Sundays and
holidays, at the same place, until completed.

[ADD, if deponent's attendance will be compelled
by service of deposition subpoena]

An identical copy of the deposition subpoena being served on the deponent is attached to this notice.
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

This form is for use to notice an oral deposition pursuant to Code of Civil Procedure Section 2025.010 et seq.
Alternative introductory paragraphs are provided for use if the deponent is a natural person or an organization that must
designate an agent to testify on its behalf.n1 Several optional paragraphs are also provided.

When production of documents by a party deponent is being sought pursuant to the deposition notice, the notice must
specify with reasonable particularity any materials or category of materials to be produced.n2

When production of documents is being sought pursuant to a deposition subpoena, the deposition notice must also
specify with reasonable particularity the items to be produced.n3 This requirement may be met by serving with the
deposition notice an identical copy of the deposition subpoena, which itself must designate items to be produced either
by specifically describing each individual item or by reasonably particularizing each category of item.n4

When the proceedings are to be recorded by audio or video technology, that intent must be stated in the deposition
notice.n5
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When the testimony will be recorded by stenographic method, through the instant visual display of testimony, that
intent must be stated in the deposition notice.n6 If the deposition will be conducted using instant visual display, a copy
of the deposition notice must also be given to the deposition officer.n7

When the video recording is of a deponent who is a treating or consulting physician or expert witness, and the noticing
party reserves the right to use the recording at trial, that reservation of right must also be stated in the deposition
notice.n8

When the deponent's attendance at the deposition is being compelled by service of a deposition subpoena, an identical
copy of deposition subpoena must be attached to the deposition notice.n9

For a form of stipulation to take a deposition, see [2][a], below. For a form of deposition subpoena to a nonparty
deponent, see Chapter 53. For further discussion of the required contents of a deposition notice, see § 51.20[4].

[2] Stipulation to Take Deposition by Oral Examination

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)

NO.___________________
STIPULATION TO TAKE ORAL DEPOSITION
OF___________________[name ] [AND TO PRO-
DUCE___________________(specify, e.g, DOCU-
MENTS)]
Code Civ. Proc. §§ 2016.030, 2020.510

__________________________________________________

It is hereby stipulated by and between the parties through their respective counsel, undersigned, [if deponent is nonparty
include, and the deponent and deponent's counsel, undersigned,] as follows:

___________________ [Specify party, e.g., Plaintiff],___________________ [name], will take the deposition by oral
examination of___________________ [name of deponent] on___________________ [date],
at____________________[time], at___________________[location, e.g., the office of___________________(name)],
located at___________________ [street address,___________________ [city], before___________________,
a[n]___________________[notary public or judge or officer authorized by the laws
of___________________(California or the United States or ___________________(specify other place)] to administer
oaths. [Add if deposition may take more than one day: If the deposition is not completed on date stated above, it will be
continued from day to day thereafter, Saturdays, Sundays, and legal holidays excepted, until completed.]

[ADD, if documents are to be produced]

The following items will be produced by the above-named deponent at the deposition:___________________[specify
items to be produced].
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[ADD, if proceedings are to be recorded by audio or video technology]

The deposition proceeding will be recorded by___________________[audio or video] technology [in addition to being
recorded by a stenographer]. [If video recording is of deponent who is treating or consulting physician or expert witness
and noticing party reserves right to use video recording at trial, include following: (Specify noticing party, e.g.,
Plaintiff) reserves the right to use the video recording of the deposition testimony at trial, under Code of Civil Procedure
Section 2025.620(d).]

[CONTINUE ]

Service of further notice of [add if deponent is not a party and subpoena not used: or a deposition subpoena for] the
taking of the deposition is waived.
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for Plaintiff ___________________ [name ]

___________________ [firm name, if any ]

By:___________________ [signature ]

___________________ [typed name ]

Attorney for Defendant ___________________ [name ]

___________________ [(firm name, if any )

By:___________________ (signature )

___________________ (typed name )

Attorney for ___________________ (name of nonparty deponent )

[b] Comments

This form of stipulation is for use when the parties stipulate to take an oral deposition. Optional language is provided
for use if the deponent is not a party, indicating that he or she consents to the stipulation. Optional paragraphs are also
provided for use if production of documents at the deposition is being stipulated to,n10 and if the proceedings are to be
recorded by audio or video technology,n11 with an additional provision if the video recording is of a deponent who is a
treating or consulting physician or expert witness and the noticing party reserves the right to use the video recording at
trial.n12

Pursuant to Code of Civil Procedure Section 2016.030, the parties may stipulate to a deposition and waive the
requirement of service of a notice of deposition. Such a deposition may be used like other depositions.n13
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For a form of notice of deposition, see [1][a], above. For a form of deposition subpoena to a nonparty deponent, see
Chapter 53.

[c] References

For a general discussion of the use of stipulations to regulate discovery and sample forms of stipulation, see Chapter 41.

[3] Affidavit Supporting Issuance of Deposition Subpoena to Take Deposition in California for Use in Action
Pending Outside State

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

In the Matter of
the Deposition of
______________________ [name ]

)
)
)
)
)

NO.___________________
AFFIDAVIT OF____________________[name ]
SUPPORTING REQUEST FOR ISSUANCE OF DE-
POSITION SUBPOENA FOR USE IN ACTION
PENDING OUTSIDE OF CALIFORNIA
Code Civ. Proc. § 2029.010

__________________________________________________

SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

State of ______________________County
of______________________

)
)
)

ss.

__________________________________________________

I,____________________[name ], being duly sworn, say:

1. 1.I am an attorney representing___________________[name ] who is the____________________[specify party,
e.g., plaintiff] in____________________[an action or a proceeding] entitled____________________[specify, e.g.,
___________________(name ), Plaintiff vs.___________________(name ), Defendant] now pending
in____________________[title of court, e.g., the Superior Court of the State of Maryland, Montgomery County], No.
____________________.

2. 2.The testimony of [and production of certain documents by]___________________[name of prospective
deponent ] at a deposition on____________________[oral examination or written questions] is required in the
above-described____________________[action or proceeding].

[EITHER ]
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3. 3.The___________________[specify court ], in which the____________________[action or proceeding] is
pending, has duly issued a___________________[mandate or writ or letters rogatory or letter of request or
commission] for the taking of the deposition of ___________________ _________________[name]. A copy of
the___________________[mandate or writ or letters rogatory or letter of request or commission] is attached hereto as
Exhibit A and made a part hereof.

[OR ]

3. 3.A stipulation has been entered into between___________________and___________________[specify names
and status of persons ], providing that___________________[describe main provisions of stipulation ]. A copy of that
stipulation is attached hereto as Exhibit A and made a part hereof.

[OR ]

3. 3.A notice of the taking of the deposition of___________________[name ] on____________________[date ],
at____________________[time ], at___________________[place ] was served by___________________[status, e.g.,
plaintiff]___________________[name ] on____________________[date ], on___________________[status, e.g.,
defendant]___________________[name ]. A copy of that notice, which complies with___________________[specify ],
the applicable provisions of the law of___________________[specify jurisdiction ], is attached hereto as Exhibit A and
made a part hereof.

[CONTINUE ]

4. 4. ___________________ [Name of prospective deponent ] resides at___________________[address ], which is
within 75 miles of the place specified herein at which the deposition is scheduled to be taken.

5. 5.The subject matter of the pending___________________[action or proceeding]
is___________________[specify, e.g., circumstances and physical facts out of which action arose ].

6. 6.The testimony of___________________[name of prospective deponent ] is relevant to the subject matter
involved in the____________________[action or proceeding] described above, in that____________________[specify
facts showing general scope of testimony of deponent and how it is relevant to subject matter ].

[If deposition subpoena will require production
of documents, add Paragraphs 7 and 8 ]

7. 7. ___________________ [Name of prospective deponent ] has____________________[in his/her possession
and/or under his/her control] the following____________________[documents or writings or
things]:____________________[specify exact things to be produced ].

8. 8.The above-described____________________[documents or writings or things] are relevant to the subject
matter involved in the____________________[action or proceeding] described above in Paragraph 6, in
that___________________[specify facts showing relevance to subject matter ].

[CONTINUE ]

9. 9.The deposition of___________________[name ], if taken pursuant to a deposition subpoena issued in the
circumstances set forth herein, may be used in the___________________[action or proceeding] described above under
the law of___________________[specify jurisdiction in which the action or proceeding is pending ], in
that____________________[cite statute of foreign jurisdiction or give other basis for statement that deposition may be
used, attaching copies of statute, cases, or other relevant documents for court's convenience ].
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WHEREFORE, it is hereby requested that the Clerk of the Superior Court of the State of California, for the County
of____________________[specify county ], issue a deposition subpoena directing____________________[name of
prospective deponent ] to appear for the taking of his/her testimony at a deposition by____________________[oral
examination or written questions] on____________________[date ], commencing at____________________[time ],
at____________________[place ], before____________________[name and description of deposition officer ] [, and
that he/she bring with him/her to this place at this time the documents described in Paragraph 8, above].
Dated: ___________________.

___________________[signature ]

Subscribed and sworn before me on___________________[date ].

___________________[signature]

___________________ [Notary Public in and for the County of ___________________, State of
___________________ or other as appropriate ].

[b] Comments

This form of affidavit may be used to assist in obtaining the issuance of a deposition subpoena when a deposition is to
be taken in California for use in an action or proceeding pending outside of the state.n14 Under prior law, a deposition
subpoena was issued by the clerk of the superior court in the deponent's county of residence. Before that deposition
subpoena would be issued, the deposing party was required to file an affidavit or declaration showing specified
facts.n15 Although a special deposition subpoena based on such an affidavit or declaration is no longer required,n16 the
facts therein alleged remain relevant, and the foregoing form remains an efficient way of presenting the procedural
history clearly and concisely, and informing the court of the necessity for and the appropriateness of such a deposition.
The form is designed to be signed by out-of-state counsel (see Paragraph 1), but it is possible that California counsel
might be retained to prepare the affidavit and mail it to out-of-state counsel for signature, file the affidavit, have the
deposition subpoena served, and then schedule and notice the deposition pursuant to Code of Civil Procedure Section
2025.010 et seq.

The formerly mandating affidavit or declaration was required to contain facts showing that: (1) the deponent resided
within 75 miles of the place at which the deposition was to be taken (Paragraph 4); (2) the testimony of the deponent or
the documents described were relevant to the subject matter involved in the pending action or proceeding (Paragraphs
6-8); and (3) under the law of the state, territory, district, or foreign jurisdiction in which the action or proceeding was
pending, the deposition of a witness taken under such circumstances could be used in such action or proceeding
(Paragraph 9).n17

Code of Civil Procedure Section 2029.010 provides that the same manner and process are applicable to depositions for
use in out-of-state actions as are applicable to depositions for use in actions pending within California. Thus, to the
extent other Sections of the Discovery Act set forth the same factual requirements as those alleged in the affidavit, those
allegations are relevant. Generally, a deposition must be taken within 75 miles of the deponent's residence.n18
Additionally, the deposition testimony and documents or things produced must be relevant to the action.n19 Finally,
Code of Civil Procedure Section 2029.010 itself provides that the deposition be the result of a document issued by the
court of record, or a notice or agreement. Logically, neither the court nor the parties would arrange for such a deposition
unless it could be used in that action. For these reasons, the allegations of the foregoing form of affidavit remain
relevant.
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If the foregoing form is to be executed in California or in any state that permits a declaration under penalty of perjury to
be used in place of an affidavit, the form may be adapted for use as a declaration under penalty of perjury.n20

For further discussion regarding distance limitations of depositions in state for use outside the state, see § 51.24. For
discussion and a form of deposition subpoena, see Chapter 53. Note that in using the preprinted Judicial Council
deposition subpoena, the caption at the top of the form needs to reflect the title of the action pending in the other
jurisdiction.

[c] References

For a general discussion and form of declaration, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureRemediesWritsCommon Law
WritsMandamusEvidenceTestimonyGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.230.

(n2)Footnote 2. See Code Civ. Proc. § 2025.220(a)(4).

(n3)Footnote 3. See Code Civ. Proc. § 2025.220(a)(4).

(n4)Footnote 4. See Code Civ. Proc. § 2020.510(a); see also Code Civ. Proc. § 2025.240(c) (identical copy of
deposition subpoena must be served with deposition notice if attendance of deponent is to be compelled by deposition
subpoena).

(n5)Footnote 5. See Code Civ. Proc. § 2025.220(a)(5).

(n6)Footnote 6. Code Civ. Proc. § 2025.220(a)(5).

(n7)Footnote 7. Code Civ. Proc. § 2025.220(a)(5).

(n8)Footnote 8. See Code Civ. Proc. § 2025.220(a)(6), 2025.620(d) (video recording of deposition testimony of
physician or expert witness may be used at trial if deposition notice reserved right to do so); for discussion of use of
video-recorded deposition at trial, see Ch. 50.

(n9)Footnote 9. Code Civ. Proc. § 2025.240(c).

(n10)Footnote 10. For discussion of production of documents at deposition, see § 51.21.

(n11)Footnote 11. See Code Civ. Proc. § 2025.220(a)(5) (intention to make audio or video recording of deposition
must be stated in deposition notice).

(n12)Footnote 12. See Code Civ. Proc. § 2025.220(a)(6) (reservation of right to use video-recorded deposition at
trial); 2025.620(d) (video recording of deposition testimony of physician or expert witness may be used at trial if
deposition notice reserved right to do so). For discussion of use of video-recorded deposition at trial, see Ch. 50.

(n13)Footnote 13. Code Civ. Proc. § 2016.030; see also Code Civ. Proc. § 2025.620 (use of deposition at trial).
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(n14)Footnote 14. See pre-1986 Code Civ. Proc. § 2029(b).

(n15)Footnote 15. See pre-1986 Code Civ. Proc. § 2029(b).

(n16)Footnote 16. See Code Civ. Proc. § 2029.010.

(n17)Footnote 17. See pre-1986 Code Civ. Proc. § 2029(b).

(n18)Footnote 18. See Code Civ. Proc. § 2025.250 and discussion in § 51.24.

(n19)Footnote 19. See Code Civ. Proc. § 2017.010.

(n20)Footnote 20. Code Civ. Proc. § 2015.5; see general form of declaration in Chapter 8.
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§ 51.143 Notice of Intent to Make Simultaneous Audio or Video Record of Deposition Proceedings

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)

NO.___________________
NOTICE OF INTENT TO MAKE SIMULTAN-
EOUS____________________[AUDIO or VIDEO]
RECORD OF DEPOSITION
OF____________________[name ]
Code Civ. Proc. § 2025.330

__________________________________________________

To____________________[name of party noticing deposition ][,____________________(name of any deponent whose
attendance is compelled by deposition subpoena )][,___________________(name(s) of each party on whom notice of
deposition was served )], and to his/her/its/their attorney of record:

NOTICE IS HEREBY GIVEN that___________________[specify party, e.g., defendant]___________________[name
] intends to make a[n]___________________[video or audio] record of the deposition by oral examination
of___________________[name of deponent ] scheduled to be taken on___________________[date ]
at___________________[time ], at___________________[location, e.g., the office of___________________(name )],
located at___________________[street address ].
Dated:___________________

___________________ [firm name, if any ]

By: ___________________ [signature ]
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___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments

This form is for use by any party served with a notice of deposition to notice that party's intent to make a simultaneous
audio or video record of the deposition.n1 The notice must be served promptly, and in no event less than three calendar
days before the date for which the deposition is scheduled, on the party or attorney who noticed the depositionon all
other parties or attorneys on whom the deposition notice was served, and on any deponent whose attendance is
compelled by a deposition subpoena. If this notice is given three calendar days before the deposition date, it must be
made by personal service under Code of Civil Procedure Section 1011.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.330; see discussion in § 51.52[2][b].

(n2)Footnote 2. Code Civ. Proc. § 2025.330.

Page 292
2-51 California Deposition and Discovery Practice § 51.143



112 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART K. Forms

Subpart 1 Prior to Conduct of Deposition

2-51 California Deposition and Discovery Practice § 51.144

§ 51.144 Proceedings for Serving Written Objections to Errors or Irregularities in Deposition Notice and for
Staying Deposition and Quashing Deposition Notice

[1] Written Objections to Errors and Irregularities in Notice of Taking Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)

NO.___________________
OBJECTIONS TO NOTICE OF TAKING DEPOS-
ITION OF____________________[name ]
Code Civ. Proc. § 2025.410

__________________________________________________

To___________________[name of party noticing deposition ] and his/her/its attorney of record [, and
to____________________(name of each party or attorney of record on whom notice of deposition was served )]:

NOTICE IS HEREBY GIVEN that___________________[specify objecting party, e.g.,
defendant]___________________[name ] objects to the purported notice of the taking of the deposition by oral
examination of___________________[name of deponent ] served on___________________[him/her or his/her
attorney] on___________________[date ] by___________________[specify party who gave notice of deposition, e.g.,
plaintiff]___________________[name ] on the following grounds:___________________[specify objections to the
form and/or content of the notice of taking deposition, e.g., the notice was served by the plaintiff before 20 days had
elapsed from the time [a] defendant in this action___________________(was served with summons or appeared) in this
action or the notice was not served sufficiently in advance of the date scheduled for the taking of the deposition as
required by Code of Civil Procedure Section 2025.270 or the materials to be produced by the deponent are not specified
with reasonable particularity or the prospective deponent is unnamed and the notice fails to provide a description
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sufficient to identify the person or particular class to which the person belongs or the deponent
is___________________(specify type of organization, e.g., a corporation) and the deposition notice fails to describe
with sufficient particularity the matters on which examination is requested].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form is for use in meeting the requirement of Code of Civil Procedure Section 2025.410 that a party served with a
deposition notice that does not comply with the provisions of Code of Civil Procedure Section 2025.210 through
2025.270 object in writing to each error or irregularity in order to avoid a waiver of that error or irregularity. The
written objections must be served on the party seeking to take the deposition, and on any other attorney or party on
whom the deposition notice was served. The objections must be served promptly after service of the deposition notice,
and in no event less than three calendar days before the date for which the deposition is scheduled. If an objection is
made three calendar days before the deposition date, the objecting party must make personal service of that objection
pursuant to Code of Civil Procedure Section 1011n1 on the party who gave notice of the deposition. A deposition taken
after the service of a written objection may not be used against the objecting party at the trial or any other hearing in the
action if the court determines that the objection was a valid one.n2 For a discussion of objections to a deposition notice,
see § 51.31.

[ii] Protective Order Compared

Written objections should not be used as an alternative or substitute for obtaining a protective order against unwarranted
annoyance, embarrassment, oppression, or undue burden and expense.n3 For forms for obtaining a protective order
prior to deposition, see § 51.145.

[iii] Motion to Stay Deposition and Quash Deposition Notice

In addition to serving a written objection to errors or irregularities in the deposition notice, a party may also move for an
order staying the taking of the deposition and quashing the deposition notice.n4 For forms for obtaining an order to stay
the deposition and to quash the deposition notice, see [2]-[4], below.

[2] Notice of Motion and Motion to Stay Deposition and Quash Deposition Notice

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),

)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO STAY DEPOSITION
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vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)

OF____________________[name ] AND TO
QUASH DEPOSITION NOTICE [AND TO IMPOSE
MONETARY SANCTION][; MEMORANDA; DE-
CLARATION(S) OF____________________(name(s
))] [Telephone Appearance
Code Civ. Proc. §[§ 2023.030(a),] 2025.410
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To___________________[name of party noticing deposition ] and his/her/its attorney of record[, and
to____________________(name of each party or attorney of record on whom notice of deposition was served )]:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant]___________________[name ] will, and hereby does,
move for an order staying the deposition of___________________[name of deponent ], scheduled to be taken by oral
examination on___________________[date ] at___________________[time ], at___________________[location, e.g.,
the office of___________________(name )], located at___________________[street address
],____________________[city ], and quashing the notice of taking deposition which was served
on___________________[specify all parties served, e.g., defendant]___________________[name ]
on___________________[date of service of deposition notice ]. This motion will be made on the grounds set forth in
the Objections to Notice of Deposition served on___________________[date ] by___________________[specify
moving party, e.g., defendant]___________________[name ], which is attached to this notice and made a part of it. [If
monetary sanction is sought, add: ___________________(Specify moving party or person, e.g.,
Defendant)___________________(name ) will also move for an order purant to Code of Civil Procedure Sections
2023.030(a) and 2025.410 that___________________(specify party noticing deposition, e.g.,
plaintiff)___________________(name ) pay to___________________(specify moving party or person, e.g., defendant)
a monetary sanction in the amount of $ _____.]

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]
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Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party to obtain an order staying the taking of an oral deposition
and quashing the deposition notice. The taking of the deposition will be automatically stayed pending determination of
the motion to quash the deposition notice. An optional clause is provided for seeking monetary sanctions.n5

In order to move to quash the deposition notice, the party must also serve written objections to the deposition notice,
specifying the errors or irregularities.n6 For form of notice of objections to deposi tion notice, see [1] [a], above. For a
discussion of procedures for quashing a deposition notice, see § 51.32.

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, the party relying on
them must summarize each relevant document.n7

[ii] Considerations Before Seeking Order to Quash Deposition Notice

The motion must be accompanied by a declaration stating facts showing a reasonable and good faith attempt at an
informal resolution of any issues presented by the motion.n8 Presumably, a reasonable and good faith attempt at an
informal resolution would involve, at a minimum, calling the errors or irregularities in the deposition notice to the
attention of the party noticing the deposition and providing that party with the opportunity to cure the defects. Since the
noticing party may cure the defects by serving a new deposition notice, it is suggested that a motion to quash the
deposition ordinarily not be resorted to unless the error or irregularity is significant, the party noticing the deposition is
unwilling to serve a new deposition notice, and the objecting party does not want to risk participating in the deposition
before the validity of his or her objections are determined.

[iii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion to quash a deposition notice, unless the court finds
that the one subject to the sanction acted with substantial justification or that other circumstances make imposition of
the sanction unjust.n9

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum,
and accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n10

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion to stay a deposition and quash the deposition notice, see California Points and
Authorities,''Discovery,'' Part III.

[3] Declaration Supporting Motion to Stay Deposition and Quash Deposition Notice

[a] Form
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION TO STAY DEPOS-
ITION OF____________________[name ] AND TO
QUASH DEPOSITION NOTICE [AND TO IMPOSE
MONETARY SANCTION]
Code Civ. Proc. § [§ 2023.030(a),] 2025.410
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify moving party, e.g.,
defendant)___________________(name )].

2. 2.This declaration is made in support of___________________[specify moving party, e.g., defendant]'s motion
for an order staying the deposition of___________________[name of deponent ], scheduled to be taken by oral
examination on___________________[date ] at____________________[time ], at___________________[location,
e.g., the office of___________________(name )], located at___________________[street address
],____________________[city ], and for an order quashing the notice of deposition. [This declaration is also made in
support of___________________(identify moving party, e.g., defendant)'s motion for an order imposing a monetary
sanction against___________________(name ).]

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.On___________________[date ],___________________[specify moving party, e.g.,
defendant]___________________[name ] served written objections to the above-stated notice of depositions, based
on___________________[specify errors or irregularities ]. A copy of the written objections is attached to this notice of
motion and made a part of it.

5. 5. ___________________ [Specify moving party, e.g., Defendant]___________________[name ] attempted to
resolve informally the issues presented by the motion to stay the deposition and quash the deposition notice
by___________________[specify facts showing attempts to resolve any issues, e.g., calling to the attention
of___________________(specify party who noticed deposition, e.g., plaintiff)___________________(name ) that the
deposition notice failed to___________________(specify any errors or irregularities ), and requesting that he/she serve
a new deposition notice curing the defect(s)]. However,___________________[specify party who noticed deposition,
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e.g., plaintiff] would not agree to___________________[specify proposed action that was rejected by party noticing
deposition ] or to take other action to cure the above-stated errors and irregularities. [____________________ (A copy
or Copies of) correspondence between___________________[name of attorney ], attorney
for___________________[specify moving party, e.g., defendant]___________________[name ],
and___________________[name of attorney ], attorney for___________________[specify party who noticed
deposition, e.g., plaintiff]___________________[name ], dated___________________[date(s )], relating
to___________________[specify moving party, e.g., defendant]'s attempts to resolve informally the above-stated
issues,___________________[is or are] attached to and made a part of this declaration as Exhibit(s) _____.]

[ADD, if monetary sanction is sought ]

6. 6.The costs incurred by___________________[specify moving party, e.g.,
defendant___________________(name )] in bringing this motion include___________________[set forth facts
supporting amount of monetary sanction sought ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order staying a deposition and quashing the deposition
notice. The declaration includes a paragraph for stating facts showing a reasonable and good faith attempt at an informal
resolution of any issue presented by the motion (Paragraph 5). This statement is required in a declaration accompanying
a motion for an order staying a deposition and quashing the deposition notice.n11 Because of the importance of
establishing that the moving party attempted to resolve the issue informally, it is a good practice, if time allows, to state
offers for informal resolution in written correspondence to the party who noticed the deposition, and to attach copies of
such correspondence to the declaration.

A request for a sanction must also, among other things, be accompanied by a declaration stating facts supporting the
amount of any monetary sanction sought.n12 The foregoing form of declaration includes optional language satisfying
this requirement when a monetary sanction is sought.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[4] Order Quashing Notice of Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________[name(s )], Defendant(s).

)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO QUASH NO-
TICE OF DEPOSITION
OF____________________[name ] [AND TO IM-
POSE MONETARY SANCTION]
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)
)
)
)
)

Code Civ. Proc. § [§ 2023.030(a),] 2025.410
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify moving party, e.g., defendant]___________________[name ] for an order
staying the deposition of___________________[name of deponent ] and quashing the notice to take the deposition
served by____________________[specify party who served notice of deposition, e.g.,
plaintiff]___________________[name ] came on regularly for hearing by this court on___________________[date ].
Plaintiff___________________[name ] appeared by counsel___________________[name ];
defendant___________________[name ] appeared by counsel___________________[name ].

The court finds that____________________[specify moving party, e.g., defendant] has engaged in a reasonable and
good faith attempt at an informal resolution of each issue presented by the motion. [The court also finds
that____________________(specify opposing party, e.g., plaintiff) has not shown that he/she acted with substantial
justification or that other circumstances make imposition of a sanction unjust.]

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that the notice to take the deposition
of___________________[name of deponent ] served by___________________[specify party who served deposition
notice, e.g, plaintiff]___________________[name ] be quashed.

[ADD, if monetary sanction awarded ]

IT IS FURTHER ORDERED that___________________[name ] pay to___________________[specify moving party,
e.g., defendant]___________________[name ], by___________________[date ], the sum of $_____as reasonable
expenses and attorney's fees.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion to quash a deposition notice, pursuant to Code of Civil
Procedure Section 2025.410.

The form includes an optional paragraph for ordering that the party noticing the deposition pay the reasonable costs and
expenses of the party who prevailed in obtaining the protective order.n13 For a discussion of the award of monetary
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sanctions, see § 51.144[2][b][iii].

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureRemediesCosts & Attorney FeesCostsReproduction Costs

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1011 provides for service by delivery, if possible, to the office or residence of a
party's attorney, or to a party's residence. For general discussion of service requirements, see Chapter 8.

(n2)Footnote 2. See Code Civ. Proc. § 2025.410; see also Code Civ. Proc. § 2025.620 (use of deposition at trial).

(n3)Footnote 3. Snyder v. Superior Court (1970) 9 Cal. App. 3d 579, 586, 89 Cal. Rptr. 534 (decided under prior
law); see Code Civ. Proc. § 2025.420 (protective orders).

(n4)Footnote 4. Code Civ. Proc. § 2025.410.

(n5)Footnote 5. See Code Civ. Proc. § 2025.410.

(n6)Footnote 6. Code Civ. Proc. § 2025.410.

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1020(d).

(n8)Footnote 8. Code Civ. Proc. § 2025.410; see declaration in [3][a], below.

(n9)Footnote 9. Code Civ. Proc. § 2025.410; see Code Civ. Proc. § 2023.030(a) (monetary sanction).

(n10)Footnote 10. Code Civ. Proc. § 2023.040.

(n11)Footnote 11. Code Civ. Proc. § 2025.410.

(n12)Footnote 12. See Code Civ. Proc. § 2023.040.

(n13)Footnote 13. See Code Civ. Proc. §§ 2023.030(a), 2025.410.
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California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART K. Forms

Subpart 1 Prior to Conduct of Deposition

2-51 California Deposition and Discovery Practice § 51.145

§ 51.145 Proceedings to Obtain Protective Order Prior to Deposition

[1] Ex Parte Application for Order Staying Deposition Pending Hearing and Determination of Motion

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
APPLICATION FOR EX PARTE ORDER AND
ORDER STAYING DEPOSITION PENDING
HEARING ON MOTION FOR PROTECTIVE OR-
DER; SUPPORTING DECLARATION
OF____________________[name ] AND MEMOR-
ANDUM
Code Civ. Proc. §§ 2025.270, 2025.420
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

APPLICATION

I,___________________[name of attorney ], hereby apply on behalf of___________________[identify party or person,
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e.g., defendant___________________(name )] for an order staying the deposition by oral examination
of___________________[name ], which has been noticed to be taken by___________________[identify party, e.g.,
plaintiff]___________________[name ] on___________________[date ] at___________________[time ], until the
determination of this motion for a protective order. [A previous application was made on___________________(date)
for an ex parte order___________________(describe previous motion). The court refused that
application___________________(in whole or in part). This application___________________(state why this
application is being made, e.g., a different state of facts).]
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

DECLARATION

I,___________________[name of attorney ], declare:

1. 1.I am an attorney at law duly admitted to practice before all the courts of the State of California and the attorney
of record herein for___________________[specify moving party or person, e.g.,
defendant___________________(name )].

2. 2.This declaration is made in support of the attached application for an ex parte order staying the deposition by
oral examination of___________________[name ] pending a determination of___________________[specify moving
party, e.g., defendant]'s motion for a protective order.

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.The name, address and telephone number of the___________________[attorney for the opposing party or
opposing party], as known to me, is___________________[set out name, address, and telephone number].

[EITHER]

5. 5.On___________________[date], by___________________[specify manner in which notice was given],
at___________________[time], I informed___________________[name],___________________ [name of opposing
party or attorney person to whom notice was given], the opposing___________________ [party or party's attorney],
by___________________[specify manner in which notice was given], of the date, time and place that the above
application for an order staying the deposition by oral examination of___________________[name] until the
determination of this motion for a protective order, would be made.

6. 6. ___________________ [Name of opposing party or attorney person to whom notice was given] informed me
that___________________[describe response to notice, including whether opposition is expected].

[OR]
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5. 5.I attempted, in good faith, to inform___________________[name], the opposing___________________[party
or party's attorney], by___________________[specify manner in which notice was given], of the date, time and place
that the above application for an order staying the deposition by oral examination of___________________[name] until
the determination of this motion for a protective order, would be made. I was unable to do so even
though___________________ [describe efforts made].

[OR]

5. 5.Notice to the___________________[name], the opposing___________________[party or party's attorney], of
the above application for an order staying the deposition by oral examination of___________________[name] until the
determination of this motion for a protective order, should not be required because___________________[specify
reason].

[CONTINUE]

7. 7. ___________________ [Set forth facts within personal knowledge of applicant establishing irreparable harm,
immediate danger, or any other statutory basis for granting ex parte relief rather than setting the matter for hearing on
noticed motion].

8. 8.The deposition of___________________[name] has been noticed for taking by___________________[specify
party, e.g., plaintiff] on___________________[date] at___________________[time]. A copy of the notice of this
deposition is attached to this declaration as Exhibit A and made a part of it.

9. 9.A motion by___________________[specify party or person, e.g., defendant___________________(name)] for
a protective order___________________[specify nature of protection sought, e.g., that the deposition be recorded
stenographically only and not by videotape] has been set for hearing by this court on___________________[date].

10. 10.On___________________[date(s)], I___________________[contacted or attempted to
contact]___________________[name], counsel for___________________[specify party who noticed deposition, e.g.,
plaintiff]___________________[name] to request that he/she stipulate that the above-stated deposition be stayed
pending the hearing on and determination of___________________[specify moving party or person, e.g., defendant]'s
motion for a protective order. However, he/she___________________[refused to enter into that stipulation or never
responded to my request(s)]. [____________________ (A copy or Copies) of correspondence between myself
and___________________(name of attorney), attorney for___________________(specify party seeking to take
deposition, e.g., plaintiff)___________________[name], dated___________________(date(s)), relating to my attempts
to secure a stipulation in this matter, are attached to and made a part of this declaration as Exhibit(s) _____.]

11. 11.There is good cause for granting this application in that___________________[specify facts showing good
cause].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date]

___________________[signature]

DECLARATION RE NOTICE

[Add declaration concerning notice given to other parties or why notice should not be required. If notice was provided
later than 10:00 a.m. the court day before the ex parte appearance, explain exceptional circumstances that justify
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shorter notice. See discussion in [b][iii], below.]

MEMORANDUM

Code of Civil Procedure Section 2025.270

''...

On motion or ex parte application of any party or deponent, for good cause shown, the court may shorten or extend the
time for scheduling a deposition, or may stay its taking until the determination of a motion for a protective order under
Section 2025.420.''

[Add additional memoranda in support of application]

ORDER STAYING DEPOSITION

On proof made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED that the motion be, and it hereby is, granted and that the deposition of___________________[name]
scheduled by notice for___________________[date] is stayed and may not be taken, if at all, until after the hearing and
determination of the motion for a protective order brought by___________________[specify moving party or person,
e.g., defendant___________________(name)].
Dated: ___________________.

___________________[signature]

Judge of the ___________________ Court

[b] Comments

[i] Use of Form

This form of ex parte application, declaration, declaration regarding notice, memoranda, and order is for use by a party
or deponent, whether or not a party, seeking an order staying a deposition pending a hearing and determination of a
motion for a protective order by that party or nonparty deponent.n1 A stay of the deposition is necessary if the
deposition is scheduled to commence before a hearing and determination of the motion for a protective order can be
heard. The form includes an application and declaration made by the attorney for the moving party or nonparty
deponent, a place for inserting the declaration regarding the notice, the supporting memorandum, and an ex parte order
granting the application. The form as a whole should be presented to the judge for his or her signature on the order
staying

the deposition. The form should be filed concurrently with the notice of motion for a protective order, set forth in [2][a],
below.

[ii] Contents of Motion

Although the declaration in support of the motionn2 may be set forth separately, when the application and declaration
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are made by the same person, they are sometimes combined into a single paper. The form illustrates a single paper.

The application must include a full disclosure of all previous applications of the same character or for the same relief
that have been refused by the court in whole or in part, even if the current application is made on an alleged different
state of facts. Both the previous applications and the court's actions must be disclosed.n3 The three optional sentences
enclosed in brackets in the unnumbered paragraph at the beginning of the form should be used if there have been
previous applications that must be disclosed.

The application must state the name, address, and telephone number of any attorney known to the applicant to be an
attorney for any party or, if no such attorney is known, the name, address, and telephone number of any unrepresented
parties, if known to the applicant.n4 Paragraph 4 of the declaration includes this information. Paragraph 4 reflects only
one party. The form should be modified to list this information with respect to all parties where there is more than one
that must be listed.

When notice is given, the person giving notice must specify the nature of the relief to be requested, and the date, time,
and place for the presentation of the application.n5 The person giving notice also must attempt to determine whether the
opposing party will appear to oppose the application.n6 The form includes this information in the alternative Paragraphs
5 (Paragraphs 5 and 6, in the case of the first alternative).

Every ex parte application for an order must be accompanied by a declaration regarding notice.n6.1 The required
contents of this declarationn7 are discussed in [iii], below.

The application must make an affirmative factual showing in a declaration containing competent testimony based on
personal knowledge of irreparable harm, immediate danger, or any other statutory basis for granting relief ex parte.n8
Paragraph 7 of the form provides a place for this information. This paragraph may need to be renumbered depending on
which prior alternative paragraphs of the form are used.

Paragraph 8 of the form indicates where to begin the paragraphs providing the factual support for the substantive relief
sought. This paragraph may need to be renumbered depending on which prior alternative paragraphs of the form are
used. The information may be provided in as paragraphs as needed, and may be provided in a completely separate
declaration, if desired.

[iii] Notice and Declaration Regarding Notice

A party seeking an ex parte order must notify all parties no later than 10:00 a.m. the court day before the ex parte
appearance, absent a showing of exceptional circumstances that justify a shorter time for notice.n9 However, the clerk
must not reject an ex parte application for filing and must promptly present the application to the appropriate judicial
officer for consideration, even if an applicant fails to comply with these notification requirements.n10

An ex parte application must be accompanied by supporting declarations. These must include a declaration making an
affirmative factual showing containing competent evidence based on personal knowledge of irreparable harm,
immediate danger, or any other statutory basis for granting relief ex parte.n11 The supporting declarations must also
include a declaration based on personal knowledge of the notice given under Cal. Rules of Ct., Rule 3.1204.n12

The declaration regarding notice must state:

The notice given, including the date, time, manner, and name of the party informed, the relief sought,
and response, and whether opposition is expected and that, within the applicable time frame under Cal.
Rules of Ct., Rule 3.1203, the applicant informed the opposing party where and when the application
would be made;n13 or
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That the applicant attempted in good faith to inform the opposing party, but was unable to do so,
specifying the efforts made to inform the opposing party;n14 or

That, for reasons specified, the applicant should not be required to inform the opposing party.n15

If notice is provided later than 10:00 a.m. the court day before the ex parte appearance, the declaration must
explain:n15.1

The exceptional circumstances that justify the shorter notice; or

In unlawful detainer proceedings, why the given notice was reasonable.

When notice of an ex parte application is given, the person giving notice must:n15.2

State with specificity the nature of the relief to be requested and the date, time, and place for the
presentation of the application; and

Attempt to determine whether the opposing party will appear to oppose the application.

[iv] Supporting Papers

Ex parte applications must be supported by a memorandum.n16

The application must include a proposed order.n17

[v] Service

Parties appearing at the ex parte hearing must serve the ex parte application or any written opposition on all other
appearing parties at the first reasonable opportunity. Absent exceptional circumstances, no hearing may be conducted
unless this service has been made.n18

[vi] Local Court Rules

Statewide rules of court such as Cal. Rules of Ct., Rules 3.1200-3.1207, now generally govern ex parte applications to
the exclusion of local trial court rules. With respect to certain fields of practice, including ex parte applications, the
Judicial Council has prempted local rules in favor of uniform statewide rules. Local rules attempting to govern the
preempted fields are null and void as of July 1, 2000, unless otherwise permitted or required by statute or Judicial
Council rule.n19

[vii] Attempt at Informal Resolution

The form includes a place for stating facts to show that the moving party or person requested that the party seeking to
take the deposition stipulate to staying the deposition pending a hearing and determination of the motion for a protective
order (Paragraph 10 of declaration). Although a party or deponent seeking to stay a deposition pending determination of
a motion for protective order is not specifically required to show that he or she attempted an informal resolution of the
issue,n20 such a showing is required in connection with a motion for a protective order.n21 It is therefore prudent to
establish at the time of applying for an ex parte order to stay the deposition that an attempt at informal resolution has
already been made.

Because of the importance of establishing that a party applying for an ex parte order informed or attempted to inform
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the opposing party of the intent to file the application, and that the moving party attempted to informally resolve the
dispute, it is a good practice to establish compliance with these requirements in written correspondence to the opposing
party, and to attach copies of that correspondence to the declaration.

[viii] Good Cause

Good cause must be shown in order for the court to grant a motion to stay a deposition pending determination of a
motion for a protective order.n22 Good cause is also required for the protective order itself.n23 Presumably,
establishing good cause to stay the deposition would require at least a showing that the deposition is scheduled to take
place before the motion for a protective order could be heard, and the protective order must be issued prior to the
deposition in order for it to be effective, as, for example, when a party seeks to change the date, time, or place of the
deposition, or to limit the scope of matters which may be disclosed. It is also wise to include facts showing that there is
good cause for granting the protective order as well.

[ix] Order Shortening Time for Notice of Motion for Protective Order as Alternative Procedure

As an alternative to filing an ex parte application to stay the deposition pending a hearing and determination of a motion
for a protective order, the party or person filing the motion for the protective order may simultaneously file an ex parte
application for an order shortening the time for the notice of the motion for the protective order, pursuant to Code of
Civil Procedure Section 1005, if this procedure would allow the court to hear the motion before the deposition is
scheduled. For discussion and forms of application for an order to shorten the time for service, and for general motion
procedures, see Chapter 8.

[c] References

For a general discussion of ex parte applications, see Chapter 8.

[2] Notice of Motion and Motion for Protective Order Prior to Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR PRO-
TECTIVE ORDER
THAT____________________[specify, e.g., DEPOS-
ITION OF____________________(name ) NOT BE
TAKEN] [AND FOR MONETARY SANCTION][;
MEMORANDA; DECLARATION(S)
OF____________________(name(s ))]
[Telephone Appearance]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________
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To____________________[specify opposing party ],____________________[name], and his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date], at____________________[time], or as soon
thereafter as the matter may be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street
address],___________________[city],___________________[specify moving party or person, e.g.,
defendant___________________(name)] will, and hereby does, move for a protective order in connection with the
deposition of___________________[name of deponent], which is scheduled to be taken on
____________________[date] at____________________[time], at___________________[location, e.g., the office
of___________________(name)], located at___________________[street address],____________________[city],
pursuant to a notice of deposition served on___________________[date] by___________________[specify party
noticing deposition, e.g., plaintiff],___________________[name]. Specifi cally,___________________[specify moving
party or person, e.g., defendant___________________(name)] will move for an order

[EITHER]

that the deposition not be taken [and the method of discovery be by___________________(specify alternative method
of discovery, e.g., written examination or interrogatories) instead of by oral deposition].

[OR]

that the deposition be taken, if at all, at___________________[specify preferred date, time, and/or place] rather than
at___________________[date, time, and/or place], as set forth in the notice of deposition.

[OR]

that the deposition be postponed until___________________[date] so that___________________[specify moving party,
e.g., defendant___________________(name)] may have an adequate opportunity to prepare for cross-examination
of___________________[name] [, a treating physician or a consulting physician or an expert witness].

[AND/OR]

that the deposition be recorded___________________[specify alternative method of recording, e.g., stenographically
only and not by videotape].

[AND/OR]

that___________________[all or name specific] writings and tangible things designated in the deposition notice not be
produced, inspected, or copied.

[AND/OR]
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that___________________[all persons other than the parties to the action and their officers and counsel or specify
particular persons other than parties to action and their officers and counsel ] be excluded from attending the
deposition.

[AND/OR]

that with regard to___________________[specify matter(s)], information___________________[not be disclosed or be
disclosed only to___________________(specify persons) or be disclosed only by___________________(specify
limited manner in which information may be disclosed)].

[AND/OR]

that the parties simultaneously file___________________[specify document(s] enclosed in sealed envelopes to be
opened as directed by the court.

[AND/OR]

[specify any other terms and conditions sought to be imposed on the taking of the deposition].

[ADD, if monetary sanction is sought]

___________________ [Specify moving party or person, e.g., Defendant___________________(name)] will also
move for an order that___________________[specify party noticing deposition, e.g.,
plaintiff]___________________[name], pay to___________________[specify moving party or person, e.g., defendant],
as a monetary sanction pursuant to Code of Civil Procedure Sections 2023.030(a) and 2025.420, his/her/its expenses,
including attorney's fees, in the amount of $ _____, as the court deems reasonable.

[CONTINUE]

The motion will be made on the ground that there is good cause for the order in that___________________[specify
facts showing good cause, e.g., if attempting to change date of deposition: defendant requires time to investigate the
facts in order to cross examine the witness or counsel for the witness is unable to attend on the date noticed because of a
prior commitment to represent another client at a court hearing], and that the protective order is required by justice to
protect___________________[name of moving party]
from___________________[unwarranted___________________(annoyance or embarrassment or oppression and/or
undue____________________(burden or expense)].

The motion will be based on this notice of motion, the memoranda below, the attached declaration(s)
of___________________[name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].

Dated: ___________________.
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MEMORANDUM OF POINTS AND AUTHORITIES

[Add memorandum of points and authorities supporting motion]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by any party, any deponent, or any other affected natural person or
organization to obtain a protective order before the commencement of a deposition.n24 Several optional clauses are
provided based on the protective orders listed in Code of Civil Procedure Section 2025.420. More than one may be
appropriate under some circumstances. In tailoring the notice of motion, counsel should note that the opening paragraph
in a notice of motion must include the nature of the order sought and the grounds for its issuance.n25 An optional clause
is also provided if the moving party is seeking money sanctions in addition to a protective order.n26

If the deposition has already begun, the party or person seeking the protective order should use the form set out in §
51.163. If the deposition is scheduled to commence before a hearing and determination of the motion for protective
order can be scheduled, the moving party or person may seek an ex parte order staying the deposition pending a hearing
and determination of the motion for protective order, or shortening the time for notice of the motion for the protective
order. For forms to obtain an ex parte order staying the deposition, see [1], above.

The papers submitted with a motion must include: the motion itself, a notice of hearing on the motion, and a supporting
memorandum.n27 These papers may be filed separately. They may also be combined in one or more documents if the
party filing the combined papers specifies, in the caption of the combined papers, each item that is included.n28 To the
extent practicable, all supporting declarations must be attached to the notice of motion; the same is true for any
supporting memorandum that is not already combined with the notice of motion and motion.n29

For discussion and forms of application for an order to shorten the time for notice, and for general motion procedures,
see Chapter 8, General Procedures for Discovery Motions and Shortening or Extending Time.

For further discussion of obtaining protective orders prior to a deposition, see § 51.33.

[ii] Motion to Shorten or Extend Time for Scheduling Deposition as Alternative Procedure

Any party or deponent may move the court to shorten or extend the time for scheduling a deposition.n30 Thus, a
nondeposing party or deponent may seek to change the date of the deposition by utilizing the motion procedure
authorized under Code of Civil Procedure Section 2025.270(d) as an alternative to the motion for a protective order
under Code of Civil Procedure Section 2025.420(b)(2). However, an advantage of a motion for a protective order over a
motion for shortening or extending the time for scheduling the deposition is that money sanctions are authorized for a
protective order motion under specified circumstances.n31 In contrast, money sanctions are not specifically authorized
for motions for shortening or extending the time for scheduling a deposition, and are therefore discretionary with the
court.n32

[iii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless the court finds that the
one subject to the sanction acted with substantial justification or that other circumstances make imposition of the
sanction unjust.n33

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
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sanction is sought, and specify the type of sanction sought. The notice of motion must also be supported by a
memorandum of points and authorities, and accompanied by a declaration stating facts supporting the amount of any
monetary sanction sought.n34

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion for a protective order, see California Points and Authorities, Ch. 83, Depositions
(Matthew Bender).

[3] Declaration Supporting Motion for Protective Order Prior to Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR PROTECTIVE
ORDER THAT____________________[specify, e.g.,
DEPOSITION OF____________________(name )
NOT BE TAKEN] [AND FOR MONETARY SANC-
TION]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify, e.g., defendant)].

2. 2.This declaration is made in support of the motion for a protective order brought
by___________________[specify moving party or person, e.g., defendant___________________(name )] in
connection with the deposition by oral examination of___________________[name of deponent ] noticed
by___________________[specify party who noticed deposition, e.g., plaintiff]___________________[name ] and
scheduled to be taken on___________________[date ] at___________________[time ]
at___________________[location and address ].
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3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.The nature of the protective order sought by___________________[specify moving party or person, e.g.,
defendant___________________(name )] is that___________________[specify nature of protective order sought, e.g.,
the deposition not be taken and instead discovery be by interrogatories or the date of the deposition be changed
to___________________(new date ) at____________________(new time ) at___________________(new location )].
A true and correct copy of the notice of this deposition is attached to and made a part of this declaration as Exhibit A.

5. 5.There is good cause for the order sought by___________________[specify moving party or person, e.g.,
defendant]___________________[name ] in that___________________[set forth facts showing good cause, and that
the protective order is necessary to protect the moving party from unwarranted annoyance, embarrassment, or
oppression, or undue burden and expense, e.g., defendant needs to further investigate facts relating to the deponent's
testimony in order to effectively cross examine the deponent]. [When seeking to change date of deposition, add facts, if
appropriate, showing that party who noticed deposition failed to consult moving party or person prior to scheduling the
deposition, or scheduled deposition knowing that moving party or person could not attend or prepare for deposition by
that date. ]

6. 6. ___________________ [Specify moving party or person, e.g., Defendant___________________(name )]
attempted to resolve informally the issue of___________________[specify any issues presented by the motion, e.g.,
cancelling the deposition and taking discovery by interrogatories] by___________________[specify nature of attempts
at resolution, e.g., contacting___________________(name ), attorney for___________________(specify party who
noticed deposition, e.g., plaintiff)___________________(name ) on___________________(date(s )), explaining
that___________________(specify facts showing need for terms or conditions sought in protective order ), and offering
to___________________(specify any offers made to facilitate terms or conditions sought )].
However,___________________[name of attorney for party noticing deposition ] refused on behalf
of___________________[specify party who noticed deposition, e.g., plaintiff]___________________[name ]
to___________________[specify nature of refusal ] [but offered instead to___________________(specify any
counterproposals made by attorney for party who noticed deposition, and indicate why counterproposals were
inadequate )]. [____________________ (A copy or Copies] of correspondence between___________________[name
of attorney ], attorney for___________________[specify moving party or person, e.g., defendant],
and___________________[name of attorney ] attorney for___________________[specify party seeking to take
deposition, e.g., plntiff], dated___________________[date(s )], relating to___________________[specify moving
party, e.g., defendant]'s attempts to resolve informally the above-stated issues, are attached to and made a part of this
declaration as Exhibit(s) _____.]

[7. ____________________ (Specify party, e.g., Defendant) bases his/her/its request for the imposition of a sanction in
the amount of $____________________on___________________(set forth facts supporting the amount of the
monetary sanction sought )].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

This form of declaration is for use in support of a motion for a protective order to be made prior to a deposition. The
form includes a paragraph for setting forth facts showing that there is good cause for granting the protective order
(Paragraph 5).n35 The form also includes a paragraph for setting forth facts showing a reasonable and good faith
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attempt at an informal resolution of any issue presented by the motion (Paragraph 6), which is a required element of a
motion for a protective order.n36 Because of the importance of establishing that the moving party or person attempted
to resolve the issue informally, it is a good practice to state offers for informal resolution in written correspondence to
the party to be deposed, and to attach copies of the correspondence to the declaration.

When a monetary sanction is requested, the request must be accompanied by a declaration setting forth facts supporting
the amount of any monetary sanction sought.n37

[c] References

For a general discussion and form of declaration, see Chapter 8.

[4] Protective Order Prior to Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION FOR PROTECT-
IVE ORDER RE DEPOSITION [AND FOR MON-
ETARY SANCTION]
Code Civ. Proc. § [§ 2023.030(a),] 2025.420
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., defendant]___________________[name ] for an order
directing that___________________[specify order sought, e.g., the deposition of___________________(name )
scheduled for___________________(date ) at____________________(time ) at___________________(location and
address )____________________(not be taken or be taken on another date)] came on regularly for hearing by this court
on___________________[date ]. Plaintiff___________________[name ] appeared by
counsel___________________[name ]; defendant___________________[name ] appeared by
counsel___________________[name ] [;___________________(name of nonparty deponent ) appeared by
counsel___________________(name )].

The court finds that___________________[specify moving party, e.g., defendant] has engaged in a reasonable and good
faith attempt at an informal resolution of each issue presented by the motion. [The court also finds
that____________________(specify opposing party, e.g., plaintiff) has not shown that he/she acted with substantial
justification or that other circumstances make imposition of a sanction unjust.]
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On proof made to the satisfaction of the court, and it appearing that there is good cause therefor,

IT IS ORDERED that the motion be, and it hereby is, granted and that___________________[specify order, e.g., the
above-described deposition of___________________(name of deponent ) not be taken or the date of the
above-described deposition of___________________(name of deponent ) be changed to___________________(date )
at____________________(time ), at the same place and before the same person as originally noticed].

[ADD, if monetary sanction awarded ]

IT IS FURTHER ORDERED that___________________[name ] pay to___________________[name of party or
witness ] the sum of $ _____, by____________________[date ], as reasonable expenses and attorney's fees.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion by a party or other person for a protective order prior
to a deposition under Code of Civil Procedure Section 2025.420.

The form includes an optional paragraph for ordering that the party noticing the deposition pay the reasonable costs and
expenses of the party or person who prevailed in obtaining the protective order.n38 For further discussion of the award
of monetary sanctions, see [2][b][iii], above.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureRemediesCosts & Attorney FeesAttorney Expenses & FeesGeneral OverviewGovernmentsCourtsRule
Application & InterpretationReal Property LawTitle QualityAdverse Claim ActionsUnlawful Detainer

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.270(d) (stay of deposition pending determination of motion for protective
order), 2025.420 (motion for protective order before, during, or after deposition).

(n2)Footnote 2. See Code Civ. Proc. §§ 2009, 2015.5.

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1202(b).

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.1202(a).

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1204(a)(1).

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1204(a)(2); see Cal. Rules of Ct., Rule 3.1204(b) (requiring declaration of
notice, attempted notice, or reasons for not being required to give notice); [iii], below.
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(n7)Footnote 6.1. Cal. Rules of Ct., Rule 3.1201(3); see Cal. Rules of Ct., Rule 3.1204(b).

(n8)Footnote 7. See Cal. Rules of Ct., Rule 3.1204.

(n9)Footnote 8. Cal. Rules of Ct., Rule 3.1202(c).

(n10)Footnote 9. Cal. Rules of Ct., Rule 3.1203(a); see Cal. Rules of Ct., Rule 3.1203(b) (party seeking ex parte
order in unlawful detainer proceeding may provide shorter notice, provided notice given is reasonable).

(n11)Footnote 10. Cal. Rules of Ct., Rule 3.1205.

(n12)Footnote 11. Cal. Rules of Ct., Rules 3.1201(2), 3.1202(c).

(n13)Footnote 12. Cal. Rules of Ct., Rule 1201(3).

(n14)Footnote 13. Cal. Rules of Ct., Rule 3.1204(b)(1).

(n15)Footnote 14. Cal. Rules of Ct., Rule 3.1204(b)(2).

(n16)Footnote 15. Cal. Rules of Ct., Rule 3.1204(b)(3).

(n17)Footnote 15.1. Cal. Rules of Ct., Rule 3.1204(c).

(n18)Footnote 15.2. Cal. Rules of Ct., Rule 3.1204(a); see Cal. Rules of Ct., Rule 3.1202, § 8.11[2] (discussing
contents of application).

(n19)Footnote 16. Cal. Rules of Ct., Rule 3.1201(4).

(n20)Footnote 17. Cal. Rules of Ct., Rule 3.1201(5).

(n21)Footnote 18. Cal. Rules of Ct., Rule 3.1206.

(n22)Footnote 19. See Cal. Rules of Ct., Rule 3.20(a) (preempting the fields of pleadings, demurrers, ex parte
applications, motions, discovery, provisional remedies, and form and format of papers).

(n23)Footnote 20. See Code Civ. Proc. § 2025.270.

(n24)Footnote 21. See Code Civ. Proc. § 2025.420.

(n25)Footnote 22. See Code Civ. Proc. § 2025.270(d).

(n26)Footnote 23. See Code Civ. Proc. § 2025.420.

(n27)Footnote 24. See Code Civ. Proc. § 2025.420 (protective orders before, during, and after deposition); see also
Code Civ. Proc. § 2017.020 (authority of court to limit scope of discovery if burden, expense, or intrusiveness of
discovery outweighs likelihood information sought will lead to discovery of admissible evidence). For forms to obtain a
protective order pursuant to Code Civ. Proc. § 2017.020, see Chapter 20.

(n28)Footnote 25. See Cal. Rules of Ct., Rule 3.1110(a).

(n29)Footnote 26. See Code Civ. Proc. § 2025.420.

(n30)Footnote 27. See Code Civ. Proc. §§ 1005, 1010; Cal. Rules of Ct., Rules 3.1112(a), 3.1113(a).

(n31)Footnote 28. Cal. Rules of Ct., Rule 3.1112(c).
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(n32)Footnote 29. Cal. Rules of Ct., Rule 3.1113(j).

(n33)Footnote 30. Code Civ. Proc. § 2025.270(d).

(n34)Footnote 31. See Code Civ. Proc. § 2023.030(a); see also discussion in [iii], below.

(n35)Footnote 32. See Code Civ. Proc. §§ 2023.030(a), 2025.270.

(n36)Footnote 33. Code Civ. Proc. § 2025.420; see Code Civ. Proc. § 2023.030(a) (monetary sanctions).

(n37)Footnote 34. Code Civ. Proc. § 2023.040.

(n38)Footnote 35. Required by Code Civ. Proc. § 2025.420.

(n39)Footnote 36. See Code Civ. Proc. § 2025.420.

(n40)Footnote 37. Code Civ. Proc. § 2023.040.

(n41)Footnote 38. See Code Civ. Proc. §§ 2023.030(a), 2025.420.
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§ 51.160 Form for Submitting Written Questions in Lieu of Oral Examination at Deposition

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)

NO.___________________
WRITTEN QUESTIONS IN LIEU OF ORAL EX-
AMINATION AT DEPOSITION
OF____________________[name ]
Code Civ. Proc. § 2025.330(e)

__________________________________________________

To___________________[name and descriptive title of officer before whom deposition is to be taken or Deposition
Officer]:

PLEASE PROPOUND, pursuant to the provisions of Section 2025.330(e) of the Code of Civil Procedure, the following
questions on behalf of___________________[specify party, e.g., defendant]___________________[name ]
to___________________[name of deponent ] at his/her deposition by oral examination on___________________[date
] at___________________[time ], at___________________[specify location, e.g., the offices
of___________________(name of attorney )] located at___________________[address ], and record his/her answers
verbatim:

1. 1. ___________________?

2. 2. ___________________?

[Continue for any further questions ]
Dated: ___________________.
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___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments

This form is for use by a party who will not be attending an oral deposition, but who wishes to propound certain
questions to the deponent.n1 The questions may be transmitted in a sealed envelope to the party taking the deposition
for delivery to the deposition officer, who must unseal the envelope and propound the questions to the deponent after
the oral examination has been completed.n2 For further discussion, see § 51.57.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.330(e) (authorizing parties to transmit written questions to deponent in lieu
of participating in oral examination).

(n2)Footnote 2. Code Civ. Proc. § 2025.330(e).
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§ 51.161 Proceedings for Monetary Sanctions Against Noticing Party for Failure to Appear or Proceed With
Deposition or to Serve Deposition Subpoena

[1] Notice of Motion and Motion for Order Imposing Monetary Sanctions Against Noticing Party for Failure
to Attend or Proceed With Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER IMPOSING MONETARY SANCTIONS
AGAINST____________________[specify, e.g.,
PLAINTIFF]____________________[name ] [AND
HIS/HER
ATTORNEY,____________________(name ),] FOR
FAILURE TO____________________[ATTEND or
PROCEED WITH] ORAL DEPOSITION AFTER
SERVING DEPOSITION NOTICE [; POINTS AND
AUTHORITIES; DECLARATION(S)
OF____________________(name(s ))]
Code Civ. Proc. §§ 2023.030(a), 2025.430
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________
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To____________________[specify party who noticed deposition, e.g., plain tiff],____________________[name ], and
his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter may be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant]___________________[name ] will, and hereby does,
move for an order pursuant to Code of Civil Procedure Sections 2023.030 and 2025.430
requiring___________________[specify party who noticed deposition, e.g., plaintiff]___________________[name ] [,
and his/her attorney,___________________(name ),] to pay to___________________[specify moving party, e.g.,
defendant] the sum of $____________________as costs and expenses and $____________________in attorney's fees.
The motion will be made on the ground that___________________[specify party who noticed deposition, e.g., plaintiff]
served a notice of deposition on___________________[date ] scheduling the deposition by oral examination
of___________________[name of deponent and party status, if applicable ] on___________________[date ],
at___________________[time ], at___________________[location, e.g., the offices of___________________(name )],
located at___________________[address ], and then failed to___________________[attend or proceed with] that
deposition [on advice of his/her attorney,___________________(name )]; that___________________[specify moving
party, e.g., defendant] attended the above-stated deposition___________________[in person and/or by his/her
attorney,___________________(name of attorney )]; that as a result of the conduct of___________________[specify
party who noticed deposition, e.g., plaintiff] [and his/her attorney] the above-stated amount of costs and expenses were
incurred by___________________[specify moving party, e.g., defendant]; and that___________________[specify party
who noticed deposition, e.g., plaintiff] [and his/her attorney] acted without substantial justification in failing
to___________________[attend or proceed with] the deposition.

The motion will be based on this notice of motion, the memorandum provided below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use by a party who incurred costs and expenses as the result of the
failure of the party who noticed a deposition to attend or proceed with that deposition.n1 The form includes optional
language to include the noticing party's attorney as a person from whom costs and expenses are sought because, under
Code of Civil Procedure Section 2025.430, monetary sanctions may be imposed against the noticing party, the attorney
for that party, or both.n2 That attorney can be monetarily sanctioned if the party's failure to attend or proceed with the
deposition was on the advice of his or her counsel.n3 Due process prohibits the imposition of monetary sanctions
against the attorney if the notice of motion fails to name the attorney as a person against whom sanctions are sought.n4
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The party seeking monetary sanctions must have attended the deposition in person or by attorney.n5 The monetary
sanction includes the reasonable expenses, including attorney's fees, incurred by the noticed party as a result of
attending the deposition that the noticing party failed to attend.n6

The court must impose monetary sanctions under Code of Civil Procedure Section 2025.430, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make imposition of the sanction
unjust.n7

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum,
and accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n8

For a discussion of the nature of monetary sanctions under Code of Civil Procedure Section 2025.430 et seq., see §
51.40. For a discussion of monetary sanctions against a noticing party for failure to attend or proceed with a deposition,
see § 51.41. For a discussion of monetary sanctions generally, see Chapter 42.

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, the party relying on
them must summarize each relevant document.n9

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion to impose sanction against the noticing party for failing to attend or proceed with a
deposition, see California Points and Authorities, Ch. 80, Discovery , Part III (Matthew Bender).

[2] Declaration Supporting Motion for Order Imposing Monetary Sanctions Against Noticing Party for
Failure to Attend or Proceed With Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER IMPOS-
ING MONETARY SANCTIONS
AGAINST____________________[specify, e.g.,
PLAINTIFF]____________________[name ] [AND
HIS/HER
ATTORNEY,____________________(name ),] FOR
FAILURE TO____________________[ATTEND or
PROCEED WITH] ORAL DEPOSITION AFTER
SERVING DEPOSITION NOTICE
Code Civ. Proc. §§ 2023.030(a), 2025.430
Hearing Date:____________________
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Time:_____
Dept.:_________________
[Trial Date: ____________________]

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify moving party, e.g.,
defendant)___________________(name )].

2. 2.This declaration is made in support of___________________[specify moving party, e.g., defendant]'s motion
for an order requiring___________________[specify party who noticed deposition, e.g.,
plaintiff]___________________[name ] [, and his/her attorney,___________________(name ),] to pay
to___________________[specify moving party, e.g., defendant] costs and expenses incurred as a result of attending a
deposition scheduled by___________________[specify, e.g., plaintiff] which he/she failed
to___________________[attend or proceed with] [on the advice of his/her attorney,___________________(name )].

3. 3.On___________________[date ],___________________[specify party who noticed deposition, e.g.,
plaintiff]___________________[name ] served a notice of deposition scheduling the deposition by oral examination
of___________________[name of deponent and party status, if applicable ] on___________________[date ],
at___________________[time ], at___________________[location, e.g., the offices of___________________(name )],
located at___________________[address ]. A copy of the notice of deposition is attached to this declaration as Exhibit
A and made a part of it.

4. 4.On___________________[date of deposition ],___________________[specify moving party, e.g.,
defendant]___________________[name ] attended the above-stated deposition at the time and place indicated in the
attached notice of deposition___________________[in person and/or by his/her attorney (name of attorney ) (the
declarant herein)].

[EITHER, if noticing party failed to appear ]

5. 5. ___________________ [Specify moving party and/or moving party's attorney ] remained at the above-stated
location for the deposition by oral examination until___________________[time ] [, at which time the deposition
officer,___________________(name ), stated that the deposition was suspended].
Neither___________________[specify party who noticed deposition, e.g., plaintiff]___________________[name ] nor
his/her attorney,___________________[name ], appeared for the deposition or gave notice
that____________________[name of deponent ] would fail to appear.

[OR, if noticing party failed to proceed with deposition ]

5. 5. ___________________ [Specify party who noticed deposition and/or his/her attorney, e.g.,
Plaintiff___________________(name ) and his/her attorney,___________________(name )] appeared at the deposition,
but___________________[specify conduct constituting failure to proceed, e.g., refused to allow the deposition officer
to swear in the witness or notified the participants that the deposition was being canceled].

[CONTINUE ]
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6. 6.As a result of the conduct of___________________[specify party who noticed deposition, e.g., plaintiff] [and
his/her attorney] in failing to___________________[attend or proceed with] the deposition as
noticed___________________[specify moving party, e.g., defendant] incurred costs and expenses, including reasonable
attorney's fees, as follows:___________________[Set forth facts supporting the amount of the monetary sanction
sought, including attorney time spent in attending the deposition and in bringing this motion ].

7. 7. ___________________ [Specify party who noticed deposition, e.g., Plaintiff]___________________[name ]
[and his/her attorney,___________________(name ),] acted without substantial justification in failing
to___________________[attend or proceed with] the deposition in that___________________[state facts showing lack
of substantial justification ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

The foregoing form of declaration is for use in support of a motion for monetary sanctions brought against a party who
noticed a deposition but failed to attend or proceed with the deposition, and/or against that party's attorney for advising
him or her not to attend or proceed with the deposition.n10

A request for a sanction must be accompanied by a declaration setting forth facts supporting the amount of any
monetary sanction sought.n11

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Notice of Motion and Motion for Order Imposing Monetary Sanctions Against Noticing Party for Failure
to Serve Deposition Subpoena

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR IM-
POSING MONETARY SANCTIONS
AGAINST____________________[specify, e.g.,
PLAINTIFF]____________________[name ] [AND
HIS/HER
ATTORNEY,____________________(name ),] FOR
FAILURE TO SERVE DEPOSITION SUBPOENA
AFTER SERVING DEPOSITION NOTICE [;
MEMORANDA; DECLARATION(S)
OF____________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. §§ 2023.030(a), 2025.440
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Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To____________________[specify party who noticed deposition, e.g., plaintiff],____________________[name ], and
his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter may be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant]___________________[name ] will move, and hereby
does, for an order pursuant to Code of Civil Procedure Sections 2023.030 and 2025.440
requiring___________________[specify party who noticed deposition, e.g., plaintiff]___________________[name ]
[and his/her attorney,___________________(name ),] to pay to___________________[specify moving party, e.g.,
defendant] the sum of $____________________as costs and expenses and $____________________in attorney's fees,
as a monetary sanction. The motion will be made on the ground that___________________[specify party who noticed
deposition, e.g., plaintiff] served a notice of deposition on___________________[date ] scheduling the deposition by
oral examination of___________________[name of deponent ], an independent witness,
on___________________[date ], at___________________[time ], at___________________[location, e.g., the offices
of___________________(name )], located at___________________[address ], but [his/her
attorney,___________________(name ,] failed to serve a required deposition subpoena
on___________________[name of deponent], who consequently did not appear at the deposition;
that___________________[specify moving party, e.g., defendant] attended the above-stated
deposition___________________[in person and/or by his/her attorney,___________________(name of attorney)], in
the expectation that the testimony of___________________[name of deponent ] would be taken; that as a result of the
conduct of___________________[specify party who noticed deposition, e.g., plaintiff] [and his/her attorney] the
above-stated amount of costs and expenses were incurred by___________________[specify moving party, e.g.,
defendant]; and that___________________[specify party who noticed deposition, e.g., plaintiff] [and his/her attorney]
acted without substantial justification in failing to serve the required deposition subpoena.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]
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Attorney for ___________________ [party's status and name]

[b] Comments

This form of notice of motion and motion is for use by a party who incurred costs and expenses as the result of the
failure of the party who noticed a deposition to serve the required deposition subpoena on a deponent who is not a party
or party-affiliated.n12 Because Code of Civil Procedure Section 2025.440 authorizes the imposition of a monetary
sanction against the noticing party, that party's attorney, or both, optional language is included to name the noticing
party's attorney as a person from whom costs and expenses are sought, if, as is likely, the party's failure to serve the
deposition subpoena was on the advice of, or due to the dereliction of, the party's attorney.n13 Due process prohibits the
imposition of monetary sanctions against the attorney if the notice of motion fails to name the attorney as a person
against whom sanctions are sought.n14

The party seeking monetary sanctions must have attended the deposition in person or by attorney.n15 The measure of
the monetary sanctions includes the reasonable expenses, including attorney's fees, incurred by the party in attending the
deposition at which the witness did not appear.n16

The court must impose a monetary sanction, unless it finds that the one subject to the sanction acted with substantial
justification or that other circumstances make the sanction unjust.n17

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum
of points and authorities and accompanied by a declaration setting forth facts supporting the amount of any monetary
sanction sought.n18

For a discussion of the nature of monetary sanctions under Code of Civil Procedure Section 2025.430 et seq., see §
51.40. For a discussion of monetary sanctions against a noticing party for failure to serve a deposition subpoena,
resulting in the nonappearance of a deponent, see § 51.41. For a discussion of monetary sanctions generally, see Chapter
42. For a discussion of the requirement of serving a deposition subpoena on a nonparty deponent, see Chapter 53.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For memoranda of points and authorities relating to a motion to impose sanctions against the party noticing a deposition
for failing to require the appearance of a nonparty deponent at a deposition, see California Points and Authorities, Ch.
83, Depositions (Matthew Bender).

[4] Declaration Supporting Motion for Order Imposing Monetary Sanctions Against Noticing Party for
Failure to Serve Deposition Subpoena

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),

)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER IMPOS-
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vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)

ING MONETARY SANCTIONS
AGAINST____________________[specify, e.g.,
PLAINTIFF]____________________[name ] [AND
HIS/HER
ATTORNEY,____________________(name ),] FOR
FAILURE TO SERVE DEPOSITION SUBPOENA
AFTER SERVING DEPOSITION NOTICE
Code Civ. Proc. §§ 2023.030(a), 2025.440
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify moving party, e.g.,
defendant)___________________(name )].

2. 2.This declaration is made in support of___________________[specify moving party, e.g., defendant]'s motion
for an order requiring___________________[specify party who noticed deposition, e.g.,
plaintiff]___________________[name ] [and his/her attorney,___________________(name ),] to pay
to___________________[specify moving party, e.g., defendant]___________________[name ] costs and expenses
incurred as a result of attending a deposition scheduled by___________________[specify, e.g., plaintiff] at which the
named deponent did not appear, and was not compelled to appear because___________________[specify party who
noticed deposition, e.g., plaintiff] [and his/her attorney] failed to serve the required deposition subpoena.

3. 3.On___________________[date ],___________________[specify party who noticed deposition, e.g.,
plaintiff]___________________[name ] served a notice of deposition scheduling the deposition by oral examination
of___________________[name of deponent ], an independent witness, on___________________[date ],
at___________________[time ], at___________________[location, e.g., the offices of___________________(name )],
located at___________________[address ]. A copy of the notice of deposition is attached to this declaration as Exhibit
A, and made a part of it.

4. 4.On___________________[date of deposition ],___________________[specify moving party, e.g.,
defendant]___________________[name ] attended the above-stated deposition at the time and place indicated in the
attached notice of deposition___________________[in person and/or by his/her attorney___________________(name
of attorney ), (the declarant herein)], in the expectation that the testimony of___________________[name of deponent ]
would be taken. He/She/They remained at the above-stated location for the deposition by oral examination
until___________________[time ] [, at which time the deposition officer,___________________[name ] stated that the
deposition was canceled]. The deponent,___________________[name ], never appeared for the deposition.

5. 5. ___________________ [Specify party who noticed deposition, e.g., Plaintiff]___________________[name ] [,
and his/her attorney,___________________(name ),] failed to serve the deposition subpoena required pursuant to Code

Page 327
2-51 California Deposition and Discovery Practice § 51.161



of Civil Procedure Section 2025.010 et seq. on___________________[name of deponent ].

6. 6.As a result of the conduct of___________________[specify party who noticed deposition, e.g., plaintiff] [and
his/her attorney] in failing to serve a deposition subpoena and thus compel the attendance
of___________________[name of deponent ] at the time and place indicated in the above-stated notice of
deposition,___________________[specify moving party, e.g., defendant] incurred costs and expenses, including
reasonable attorney's fees, as follows:___________________[set forth facts sup porting the amount of the sanction
sought, including attorney time spent in attending the deposition and in bringing the motion for monetary sanctions ].

7. 7. ___________________ [Specify party who noticed deposition, e.g., Plaintiff] [and his/her attorney] acted
without substantial justification in failing to serve the required deposition subpoena in
that___________________[specify facts showing lack of substantial justification ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

This form of declaration is for use in support of a motion for monetary sanctions against a party who noticed a
deposition, and, if applicable, against that party's attorney, for failing to serve a required deposition subpoena, as a result
of which a nonparty deponent did not appear.n19

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction sought.n20

[c] References

For a general discussion and form of declaration, see Chapter 8.

[5] Order Imposing Monetary Sanction Against Noticing Party for Failure to Attend or Proceed With
Deposition or to Serve Deposition Subpoena

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER IMPOSING MONETARY SANCTIONS
AGAINST____________________[specify, e.g.,
PLAINTIFF]____________________[name ] [AND
HIS/HER
ATTORNEY,____________________(name ),] FOR
FAILURE TO____________________[ATTEND
DEPOSITION or PROCEED WITH DEPOSITION
or SERVE DEPOSITION SUBPOENA] AFTER
SERVING DEPOSITION NOTICE
Code Civ. Proc. §§ 2023.030(a)
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,____________________[2025.430 or 2025.440]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify moving party, e.g., defendant]___________________[name ] for an order
requiring___________________[specify party who noticed deposition, e.g., plaintiff]___________________[name ]
[and his/her attorney,___________________(name ),] to pay to___________________[specify moving party, e.g.,
defendant] his/her reasonable costs and expenses, including attorney's fees, incurred as a result of the conduct
of___________________[specify party who noticed deposition, e.g., plaintiff] [and his/her attorney] in failing
to___________________[attend or proceed with or serve a deposition subpoena in connection with] the deposition by
oral examination of___________________[name of deponent ] on___________________[date ], after serving notice of
taking the deposition on that date, came on regularly for hearing by this court on___________________[date ].
Plaintiff___________________[name ] appeared by counsel___________________[name ];
defendant___________________[name ] appeared by counsel___________________[name ]
[;___________________(name of attorney against whom monetary sanctions are sought ), attorney
for___________________(name of party ), appeared___________________(on his/her own behalf or by
counsel___________________(name )].

The court finds that____________________[specify party who noticed deposition, e.g., plaintiff] [and his/her
attorney],____________________[has or have] not shown that he/she/they acted with substantial justification or that
other circumstances make imposition of a sanction unjust.

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that___________________ [specify party who
noticed deposition, e.g., plaintiff]___________________[name ] [and his/her attorney,___________________(name ),]
pay to___________________[specify moving party, e.g., defendant]___________________(name ),
by____________________[date ], the sum of $____________________as costs and expenses and
$____________________in attorney's fees incurred as a result of the failure of___________________[specify party
who noticed deposition, e.g., plaintiff] [and his/her attorney] to___________________[attend or proceed with or serve a
required deposition subpoena in connection with] the above-stated deposition.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________Court

[b] Comments

This form of order is for use when the court has granted a motion for monetary sanctions against a party and, if
applicable, his or her attorney, for noticing a deposition and then failing to attend or proceed with the deposition,n21 or
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to serve a deposition subpoena required to compel the attendance of a nonparty deponent.n22 For further discussion of
the award of monetary sanctions, see [1][b] and [3][b], above.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureRemediesCosts & Attorney
FeesCostsDepositions & TranscriptsLegal EthicsLegal Services MarketingFirm Letterhead & Names

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2023.030(a), 2025.430.

(n2)Footnote 2. See Code Civ. Proc. § 2025.430.

(n3)Footnote 3. See Code Civ. Proc. § 2023.030(a).

(n4)Footnote 4. See In re Marriage of Fuller (1985) 163 Cal. App. 3d 1070, 1077-1078, 210 Cal. Rptr. 73 ;
Blumenthal v. Superior Court (1980) 103 Cal. App. 3d 317, 320, 163 Cal. Rptr. 39 (both cases decided under prior law).

(n5)Footnote 5. Code Civ. Proc. § 2025.430.

(n6)Footnote 6. See Code Civ. Proc. § 2023.030(a); Rosen v. Superior Court (1966) 244 Cal. App. 2d 586, 593,
53 Cal. Rptr. 347 (decided under prior law).

(n7)Footnote 7. See Code Civ. Proc. § 2025.430.

(n8)Footnote 8. Code Civ. Proc. § 2023.040.

(n9)Footnote 9. Cal. Rules of Ct., Rule 3.1020(d).

(n10)Footnote 10. See Code Civ. Proc. § 2025.430.

(n11)Footnote 11. Code Civ. Proc. § 2023.040.

(n12)Footnote 12. Code Civ. Proc. §§ 2023.030(a), 2025.440; see Code Civ. Proc. §§ 2020.010 et seq. (service of
deposition subpoena as only means of requiring nonparty to provide discovery), 2025.280(b) (attendance, testimony,
and production of items by nonparty deponent requires service of deposition subpoena on deponent).

(n13)Footnote 13. See Code Civ. Proc. § 2025.440; see also Code Civ. Proc. § 2023.030(a) (monetary sanction
may be imposed against one engaging in misuse of discovery process abuse or any attorney advising that conduct).

(n14)Footnote 14. See In re Marriage of Fuller (1985) 163 Cal. App. 3d 1070, 1077-1078, 210 Cal. Rptr. 73 ;
Blumenthal v. Superior Court (1980) 103 Cal. App. 3d 317, 320, 163 Cal. Rptr. 39 (both cases decided under prior law).

(n15)Footnote 15. Code Civ. Proc. § 2025.440.

(n16)Footnote 16. See Code Civ. Proc. § 2023.030(a); Rosen v. Superior Court (1966) 244 Cal. App. 2d 586,
593, 53 Cal. Rptr. 347 (decided under prior law).

(n17)Footnote 17. See Code Civ. Proc. § 2025.440.
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(n18)Footnote 18. Code Civ. Proc. § 2023.040.

(n19)Footnote 19. Code Civ. Proc. § 2025.440; see Code Civ. Proc. § 2023.030(a).

(n20)Footnote 20. Code Civ. Proc. § 2023.040.

(n21)Footnote 21. Code Civ. Proc. § 2025.430.

(n22)Footnote 22. Code Civ. Proc. § 2025.440; see Code Civ. Proc. § 2020.010 et seq. (service of deposition
subpoena on nonparty deponent).
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DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART K. Forms

Subpart 2 During Conduct of Deposition

2-51 California Deposition and Discovery Practice § 51.162

§ 51.162 Proceedings to Compel Party or Party-Affiliated Deponent to Attend, Testify, and Produce Items at
Deposition

[1] Notice of Motion and Motion for Order to Compel Attendance, Testimony, and Production and to
Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO COMPEL ATTENDANCE AND TESTI-
MONY [AND PRODUCTION
OF____________________(specify, e.g., DOCU-
MENTS)] AT ORAL DEPOSITION
OF____________________[name ] AND TO IM-
POSE MONETARY SANCTION [; POINTS AND
AUTHORITIES; DECLARATION(S)
OF____________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. §§ 2023.030(a); 2025.450
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________
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To___________________[name of deponent ],___________________[specify status, e.g., defendant in this action or
the vice-president of___________________(name ), defendant in this action (, who was designated by defendant to
testify on its behalf)], and his/her attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter may be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify party who noticed deposition, e.g., plaintiff]___________________[name ] will, and
hereby does, move for an order that___________________[name of deponent ]___________________[specify status,
e.g., defendant in this action or the vice-president of___________________(name ), defendant in this action (, who was
designated by defendant to testify on its behalf)], be compelled to attend and testify at the deposition originally
scheduled for___________________[date ], pursuant to the notice of deposition dated___________________[date ],
which was duly served on___________________[name of party deponent or party with whom deponent is affiliated ]
[and to produce at the taking of his/her deposition___________________(specify nature of items sought for production,
e.g., the documents) specified in the notice of deposition].____________________[Specify moving party, e.g, Plaintiff]
will also move for an order pursuant to Code of Civil Procedure Sections 2023.030 and 2025.450 that a monetary
sanction in the amount of $_____be imposed against____________________[specify deponent or party with whom
deponent affiliated and, if applicable, attorney who advised deponent not to attend, testify, or produce items ].

The motion will be made on the ground that [on the advice of___________________(name ), (add, if appropriate:
his/her attorney or the attorney for___________________(specify party with whom deponent affiliated, e.g.,
defendant),)]___________________[name of deponent ] failed to___________________[attend or proceed with]
his/her deposition by oral examination on the date scheduled pursuant to the notice of deposition [and failed to produce
the items described in the notice of deposition], and___________________[no objections to the deposition notice were
served or the objections served to the deposition notice on___________________(date ) were not valid objections]. [If
production of items is sought, add: The motion will be made on the further ground that good cause exists to compel
production of____________________(specify nature of items sought for production, e.g., the documents) specified in
the notice of deposition.]

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s)
of___________________[name(s )], the separate statement required by California Rules of Court, Rule 3.1020, and the
papers, records, and file in this action [, in particular, the documents described in Attachment 1, which are made a part
hereof by reference] [, and such oral and documentary evidence as may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party who noticed a deposition to compel a deponent who is a
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party, or affiliated with a party as an officer, director, managing agent, or employee, or as the person designated by an
organizational party deponent to testify on its behalf, to attend and testify at a deposition and, if applicable, to produce
items described in the deposition notice. The motion must set forth specific facts showing good cause justifying the
production for inspection of any document or tangible thing described in the deposition notice. The motion must also be
accompanied by a declaration stating facts showing a reasonable and good faith attempt at an informal resolution of
each issue presented by it.n1

Code of Civil Procedure Section 2025.450(b)(2), which governs a party witness's failure to appear at or proceed with a
properly noticed deposition, provides that a motion to compel attendance ''shall be accompanied by a meet and confer
declaration under Section 2016.040 [stating facts showing a reasonable, good faith attempt at informal resolution of
each issue presented by it], or, when the deponent fails to attend the deposition, ... by a declaration stating that the
petitioner has contacted the deponent to inquire about the nonappearance.'' One court has held that implicit in the
requirement of Code of Civil Procedure Section 2025.450(b)(2) that counsel contact the deponent about a
nonappearance is the requirement that counsel listen to the reasons offered and make a good faith attempt to resolve the
issue.n2 Accordingly, either of the declarations submitted with a motion of compel under Code of Civil Procedure
Section 2025.450(b)(2) must show a reasonable and good faith attempt to resolve each issue presented, including those
relating to a nonappearance.n3 Thus, if the deponent fails to appear, it would appear that the better, if not the required,
practice is to make a good faith effort to resolve the issue, and to include a description of those efforts in the supporting
declaration.n4

If a deponent, whether or not a party or party-affiliated, appeared at and proceeded with the deposition but refused to
answer questions or produce items, the party seeking to compel discovery should proceed pursuant to Code of Civil
Procedure Section 2025.480 (motion to compel answers or production of items at deposition). For forms for obtaining
an order to compel answers or production at a depositions, see § 51.164.

For a discussion of procedures for compelling a party or party-affiliated deponent to attend, proceed with, and produce
items at a deposition, see § 51.42.

For discussion of taking and attending a deposition by telephone, see § 51.51A.

[ii] Monetary Sanctions

The form includes a request for the imposition of a monetary sanction against the deponent or the party with whom the
deponent is affiliated and, if applicable, the attorney who advised the nonappearance or nonproduction. If a motion to
compel under Code of Civil Procedure Section 2025.450 is granted, the court must also impose a monetary sanction
under Code of Civil Procedure Section 2023.030 against the deponent or the party with whom the deponent is affiliated,
unless the court finds that the one subject to the sanction acted with substantial justification or that other circumstances
make imposition of the sanction unjust.n5

On motion of any other party who, in person or by attorney, attended at the time and place specified in the deposition
notice in the expectation that the deponent's testimony would be taken, the court must also impose a monetary sanction
under Code of Civil Procedure Section 2023.010 et seq., unless the court finds that the one subject to the sanction acted
with substantial justification or that other circumstances make imposition of the sanction unjust.n6 Therefore, the
portion of this form requesting monetary sanctions may be adapted for use by a party other than the noticing party.

The court may also award sanctions under the Discovery Act, pursuant to California Rules of Court, Rule 341(a), for
failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no opposition to
the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided to the
moving party after the motion was filed.n7
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A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The request must be supported by a memorandum of points
and authorities, and accompanied by a declaration setting forth facts supporting the amount of any monetary sanction
sought.n8

For discussion of monetary sanctions under Code of Civil Procedure Section 2025.430 et seq., see § 51.40. For
discussion of monetary sanctions in connection with a motion to compel attendance or production of a party or
party-affiliated deponent, see § 51.42[2]. For discussion of monetary sanctions generally, see Chapter 42.

[c] References

For a discussion memoranda, an application for an order shortening time of notice, assembly of papers, preparation of
copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion to compel attendance, testimony, and production at a deposition, see California
Points and Authorities, Ch. 83, Depositions (Matthew Bender). For memoranda supporting and opposing sanctions
based on California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to California
Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew Bender).

[2] Declaration Supporting Motion for Order to Compel Attendance, Testimony, and Production and to
Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER TO
COMPEL ATTENDANCE AND TESTIMONY
[AND PRODUCTION
OF____________________(specify, e.g., DOCU-
MENTS)] AT ORAL DEPOSITION
OF____________________[name ] AND TO IM-
POSE MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2025.450
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________
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I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify party who noticed
deposition, e.g., plaintiff)___________________(name )].

2. 2.This declaration is made in support of___________________[specify moving party, e.g., plaintiff]'s motion for
an order compelling___________________[name of depo nent ],___________________[specify status, e.g., defendant
in this action or the vice-president of___________________(name ), defendant in this action (, who was designated by
defendant to testify on its behalf)], to attend the deposition originally scheduled for___________________[date ],
pursuant to the notice of deposition dated ___________________, which was duly served
on___________________[name of party deponent or party with whom deponent is affiliated ] [and to produce at the
taking of his/her deposition___________________(specify nature of items sought for production, e.g., the documents)
described in the notice of deposition]. A copy of the notice of deposition along with proof of service is attached to this
declaration as Exhibit A and made a part of it. This declaration is also made in support
of___________________[specify moving party, e.g., plaintiff]'s motion for monetary sanctions in the form of
reasonable expenses.

[ADD, if production of items is sought ]

3. 3.Good cause exists for compelling the production of___________________[specify nature of items sought for
production, e.g., the documents] described in the notice of deposition, in that____________________[specify ].

[CONTINUE ]

4. 4.On___________________[date ], at___________________[time ] at___________________[specify location,
e.g., the office of___________________(name )], located at___________________[address ], the date, time, and
location specified in the deposition notice, the following persons appeared for the
deposition:___________________[set forth name and status of each person who attended the deposition, e.g.,
plaintiff___________________(name ) and his/her counsel___________________(name );
defendant___________________(name ) and his/her counsel___________________(name
);___________________(name and title of deposition officer );___________________(name ), video
operator;___________________(name ), stenographic reporter].

5. 5. ___________________ [If deponent acted on the advice of counsel, include description, e.g., On the advice
of___________________(name ),___________________(his/her attorney or the attorney
for___________________(specify party with whom deponent affiliated, e.g., defendant___________________(name
),)]___________________[name of deponent ]___________________[failed to appear at the deposition
by___________________(time ), the time at which the deposition was officially terminated by the deposition officer or
appeared at the deposition but refused to___________________(be sworn in or testify)] [, and failed to
produce___________________(specify, e.g., the documents) specified in the notice of deposition].

[EITHER, if no objections to deposition notice were served ]

6. 6. ___________________ [Name of deponent or name of party on whose behalf deponent is testifying ] did not
file any objections to the notice of deposition.

[OR, if objections to deposition notice were served ]

6. 6. ___________________ [Name of deponent or name of party on whose behalf deponent is testifying ] filed
objections to the deposition notice on___________________[date ], but these objections were not valid
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because___________________[specify reasons why objections were invalid, including, if applicable, that they were not
served within three calendar days before the date for which the deposition was scheduled ].

7. 7. ___________________ [Specify moving party, e.g., Plaintiff] has made a reasonable and good faith attempt at
an informal resolution of each issue presented by the motion, in that___________________[specify facts showing
reasonable and good faith attempt at informal resolution of each issue presented by the motion ].

8. 8. ___________________ [Specify moving party, e.g., Plaintiff] has incurred reasonable expenses, including
attorney's fees, totalling $ ____________________, in connection with___________________[name of deponent ]'s
failure to___________________[appear at or proceed with] [and to produce items at] the
deposition:___________________[set forth facts supporting amount of sanction sought ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

This form of declaration is for use in support of a motion to compel a deponent who is a party or affiliated with a party
to attend, testify at, or produce items at a deposition.

The form includes an optional paragraph for use when the production of items described in the deposition notice is
sought to be compelled.n9 The form also includes paragraphs for use when the moving party is seeking monetary
sanctions against the deponent, the party with whom the deponent is affiliated, or the attorney who advised the deponent
not to attend, proceed with, or produce items at a deposition.n10

Paragraph 7 specifies that the moving party has made a reasonable and good faith attempt at informal resolution of each
issue presented in the motion. Code of Civil Procedure Section 2025.450(b)(2), which governs a party witness's failure
to appear at or proceed with a properly noticed deposition, simply states that a motion to compel attendance ''shall be
accompanied by a meet and confer declaration under Section 2016.040 [stating facts showing a reasonable and good
faith attempt at informal resolution of each issue presented by it], or, when the deponent fails to attend the deposition, ...
by a declaration stating that the petitioner has contacted the deponent to inquire about the nonappearance.'' However,
one court has held that implicit in the requirement that counsel contact the deponent to inquire about a nonappearance is
a requirement that counsel listen to the issues and make a good faith attempt to resolve the issue. Accordingly, either of
the declarations submitted with a motion of compel under Code of Civil Procedure Section 2025.450(b)(2) must show a
reasonable and good faith attempt to resolve each issue presented, including those relating to a nonappearance.n11
Thus, if the deponent fails to appear, it would appear that the better, if not the required, practice is to make a good faith
effort to resolve the issue, and to include a description of those efforts in the supporting declaration.n12

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction soughtn13 and by a separate statement that meets the requirements of
California Rules of Court, Rule 3.1020 (see [2A], below).

[c] References

For a general discussion and form of declaration, see Chapter 8.

[2A] Separate Statement Supporting Motion to Compel Answers at Deposition and to Compel Production of
Document or Thing at Deposition
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[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________[name],
Plaintiff,
vs.
______________________[name],
Defendant.

)
)
)
)
)
)
)
)
)
)
)

NO._____
SEPARATE STATEMENT SUPPORTING MO-
TION TO COMPEL [ANSWERS AT DEPOSITION
AND/OR TO COMPEL PRODUCTION OF DOCU-
MENT OR THING AT DEPOSITION]
[Telephone Appearance]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To each___________________[identify party, e.g., defendant] named above, and to the attorney of record for each such
party:

One ___________________[date], the___________________[moving party, e.g., plaintiff] served the deponent,
___________________[name], with a notice to take his/her/its deposition on ___________________[date], at [place].

[EITHER, if moving party is seeking to compel answers at deposition:]

The deposition of [name of party or party-affiliated deponent] was begun on ___________________[date], at
___________________[place], before [name of deposition officer], pursuant to the deposition notice. During the taking
of the deposition, [name of deponent] failed to answer [any or certain] questions. As required by California Rules of
Court, Rule 3.1020(c)(1) and (2), the text of those questions and the text of any responses are as follows:

[REPEAT as required:]

QUESTION #: [state verbatim question, and response, and comments by counsel relating to question or response].

ARGUMENT

___________________ [State factual and legal reasons, with supporting authority, for compelling deponent to answer
specified question at deposition.]

These reasons are provided in accordance with California Rules of Court, Rule 3.1020(c)(3).

[ADD, if definitions, instructions, or other matters are required to understand the matters in dispute:]
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OTHER INFORMATION REQUIRED TO UNDERSTAND MATTER(S) IN DISPUTE

The following [definitions and/or instructions and/or other matters] are required to understand why deponent should be
compelled to answer the question specified above, and are provided, as required by California Rules of Court, Rule
3.1020(c)(4): ___________________[state text of definitions, instructions, or other matter].

[CONTINUE with the following:]

[ADD, for each item, if moving party relies on pleadings, other documents in the file, or other items of discovery as
relevant to the motion:]

SUMMARY OF OTHER RELEVANT DOCUMENTS IN FILE

The following ___________________[identify pleadings or documents in the file or other relevant items of discovery],
which are relevant to this motion, may be summarized as follows, as required by California Rules of Court, Rule
3.1020(c)(6): _________________[summarize relevant items].

[AND/OR, if moving party seeks to compel production of items, use:]

On ___________________[date], at the taking of the deposition, ___________________[name of deponent] failed to
produce the [document(s) or tangible thing(s)] under [his or her] control, as required in the deposition notice. As
required by California Rules of Court, Rule 3.1020(c)(1) and (2), the text of [the or each] request and response is
provided as follows:

[REPEAT as required:]

ITEM #: ___________________[state verbatim the text of the request, (oral) response to request, and any comments by
counsel relating to request and response].

ARGUMENT

___________________ [State factual and legal reasons, with supporting authority, for compelling deponent to product
item at the deposition.]

These reasons are provided in accordance with California Rules of Court, Rule 3.1020(c)(3).

[ADD, if definitions, instructions, or other matters are required to understand the matters in dispute:]

OTHER INFORMATION REQUIRED TO UNDERSTAND MATTER(S) IN DISPUTE

The following [definitions and/or instructions and/or other matters] are required to understand why deponent should be
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compelled to produce the [document(s) or tangible thing(s)] under [his or her] control, as requested in the deposition
notice and as set forth above. These [definitions and/or instructions and/or other matters] are provided, as required by
California Rules of Court, Rule 3.1020(c)(4): ___________________[set forth text of definitions, instructions, or other
matter].

[CONTINUE with the following:]

[ADD, for each item, if moving party relies on pleadings, other documents in the file, or other items of discovery as
relevant to the motion:]

SUMMARY OF OTHER RELEVANT DOCUMENTS IN FILE

The following ___________________[identify pleadings or documents in the file or other relevant items of discovery],
which are relevant to this motion, may be summarized as follows, as required by California Rules of Court, Rule
3.1020(c)(6): _________________[summarize relevant items].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of separate statement is for use by a party who noticed a deposition to compel a deponent who is a party or
affiliated with a party to attend and testify at or to produce items at a deposition.n14

A motion to compel answers at a deposition or to compel the production of documents or tangible things at a deposition
must be accompanied by a separate statement.n15 This form assumes that deponent appeared but did not proceed and/or
produce the required documents. If the deponent failed to appear and did not serve an objection to the deposition notice,
then a separate statement is not required, in keeping with California Rules of Court, Rule 3.1020(b) that no statement is
needed when there has been no response at all.n16

The separate statement is a separate document filed and served with the motion to compel.n17 The separate statement
must provide all the information necessary to understand each discovery request and all the responses to it that are at
issue. The separate statement must be complete, so that no person is required to review any other document in order to
determine the full request and the full response. Material may not be incorporated into the separate statement by
reference.n18

For each discovery request to which a further response is requested, the separate statement must include:n19

The text of the request or question;

The text of each response, and any further responses;
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A statement of the factual and legal reasons for compelling further responses to each matter in
dispute;

If necessary, the text of all definitions, instructions, and other matters required to understand each
request or question and the responses to it;

If the response to a particular request or question is dependent on the response given to another
request or question, or if the reasons a further response to a particular request or question is deemed
necessary are based on the response to some other request or question, the other request or question and
the response to it must be provided; and

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, a
summary of each relevant document by the party relying on the document.

[c] References

For a general discussion of the form and content of papers filed in support of a motion, see Chapter 8.

[3] Order Compelling Attendance, Testimony, and Production and Imposing Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER COMPELLING ATTENDANCE AND
TESTIMONY [AND PRODUCTION
OF____________________(specify, e.g., DOCU-
MENTS)] AT ORAL DEPOSITION
OF____________________[name ] AND IMPOS-
ING MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2025.450
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party who noticed deposition, e.g., plaintiff]___________________[name
] for an order compelling___________________[name of deponent ],___________________[specify status, e.g.,
defendant in this action or the vice-president of___________________(name ), defendant in this action (, who was
designated by defendant to testify on its behalf)], to attend and testify at the deposition originally scheduled
for___________________[date ], pursuant to the notice of deposition dated___________________[date ] [, and to
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produce at the taking of his/her deposition___________________(specify nature of items sought for production, e.g.,
the documents) specified in the notice of deposition], and for an order imposing a monetary sanction, came on regularly
for hearing by this court on___________________[date ]. Plaintiff___________________[name ] appeared by
counsel___________________[name ]; defendant___________________[name ] appeared by
counsel___________________[name ][;___________________(name of party-affiliated deponent ) appeared by
counsel___________________(name )][;___________________(name of attorney against whom monetary sanctions
are sought ), attorney for___________________(name of deponent or party ), appeared___________________(on
his/her own behalf or by counsel___________________(name )].

The court finds that the moving party has engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion. The court also finds that____________________[specify deponent or party with
whom deponent affiliated and, if applicable, attorney who advised deponent not to attend, testify, or produce items ] [,
attorney for___________________(name of deponent or party ),]____________________[has or have] not shown that
they acted with substantial justification or that other circumstances make imposition of the requested sanction unjust.

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that___________________[name of deponent ]
appear and testify before___________________[name and title of deposition officer ] at___________________[date,
time, and location or such time and place as may be fixed by agreement of the parties or such time and place
as___________________(specify moving party, e.g., plaintiff)___________________(name ) may designate
on___________________(number ) days' written notice] [and to produce at the taking of his/her
deposition___________________(specify nature of items sought for production, e.g., the documents) specified in the
notice of deposition dated___________________(date )].

IT IS FURTHER ORDERED that___________________[specify deponent or party with whom deponent affiliated and,
if applicable, attorney who advised deponent not to attend, testify, or produce items ] [, attorney
for___________________(name of deponent or party ),] pay to___________________[specify moving party, e.g.,
plaintiff]___________________[name ] the sum of $ _____, by____________________[date ], as reasonable costs,
expenses, and attorney's fees.
Dated: ___________________.

___________________[signature ]

Judge of the___________________Court

[b] Comments

[i] Use of Form

This form of order is for use when the court has issued an order pursuant to a motion to compel a party or
party-affiliated deponent to attend and testify at a deposition and, if applicable, to produce items specified in the notice
of deposition.n20

The form includes a paragraph for ordering that the deponent or party affiliated with the deponent and, if applicable, the
attorney who advised the deponent not to attend, testify, or produce items at the deposition, pay the reasonable costs and
expenses of the party who noticed the deposition.n21 See comments to notice of motion in [1][b], above.

[ii] Failure to Obey Order
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If a party or party-affiliated deponent fails to obey an order compelling attendance, testimony, and production, the court
may make those orders that are just, including the imposition of an issue, evidence, or terminating sanction against that
party deponent or against the party with whom the deponent is affiliated. In lieu of or in addition to that sanction, the
court may impose a monetary sanction against that deponent or against the party with whom that deponent is affiliated,
and in faovr of any party who, in person or by attorney, attended in the expectation that the deponent's testimony would
be taken pursuant to that order.n22 For forms for use in seeking these sanctions, see § 51.170.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersCivil ProcedureJudicial OfficersJudgesGeneral OverviewLabor &
Employment LawWrongful TerminationBreach of ContractFor Cause Standard

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.450.

(n2)Footnote 2. See Blago Leko v. Cornerstone Home Inspection (2001) 86 Cal. App. 4th 1109, 1124, 103 Cal.
Rptr. 2d 858 .

(n3)Footnote 3. Blago Leko v. Cornerstone Home Inspection (2001) 86 Cal. App. 4th 1109, 1124, 103 Cal. Rptr.
2d 858 (attorney sanctioned under former Code Civ. Proc. §§ 2023(a)(3), (9) (now see Code Civ. Proc. § 2023.010(c),
(i)) for improperly filing motion to compel attendance when attorney completely disregarded his obligation to attempt to
informally resolve discovery issue).

(n4)Footnote 4. See Code Civ. Proc. § 2025.450(b)(2).

(n5)Footnote 5. Code Civ. Proc. § 2025.450; see Code Civ. Proc. § 2023.030(a) (monetary sanction available
against one engaging in misuse of discovery process or any attorney advising that conduct).

(n6)Footnote 6. Code Civ. Proc. § 2025.450.

(n7)Footnote 7. Cal. Rules of Ct., Rule 341(a); see Cal. Rules of Ct., Rule 341(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n8)Footnote 8. Code Civ. Proc. § 2023(c).

(n9)Footnote 9. See Code Civ. Proc. § 2025.450.

(n10)Footnote 10. See Code Civ. Proc. §§ 2023.030(a), 2025.450; see also Cal. Rules of Ct., Rule 3.1030
(sanctions for failure to provide discovery and effect of lack of opposition to motion to compel).

(n11)Footnote 11. Blago Leko v. Cornerstone Home Inspection (2001) 86 Cal. App. 4th 1109, 1124, 103 Cal.
Rptr. 2d 858 (attorney sanctioned under former Code Civ. Proc. §§ 2023(a)(3), (9) (now see Code Civ. Proc. §
2023.010(c), (i)) for improperly filing motion to compel attendance when attorney completely disregarded his
obligation to attempt to informally resolve discovery issue).

(n12)Footnote 12. See Code Civ. Proc. § 2025.450(b)(2).

(n13)Footnote 13. Code Civ. Proc. § 2023.040.
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(n14)Footnote 14. See Cal. Rules of Ct., Rule 3.1020(a)(4) (separate statement required to accompany motion to
compel answers at deposition), Cal. Rules of Ct., Rule 3.1020(a)(5) (separate statement required to accompany motion
to compel production of documents or tangible things at deposition); see also Code Civ. Proc. § 2025.450.

(n15)Footnote 15. Cal. Rules of Ct., Rule 3.1020(a)(4), (5).

(n16)Footnote 16. See Cal. Rules of Ct., Rule 3.1020(b).

(n17)Footnote 17. Cal. Rules of Ct., Rule 3.1020(c).

(n18)Footnote 18. Cal. Rules of Ct., Rule 3.1020(c).

(n19)Footnote 19. Cal. Rules of Ct., Rule 3.1020(c)(1)-(6).

(n20)Footnote 20. See Code Civ. Proc. § 2025.450.

(n21)Footnote 21. See Code Civ. Proc. §§ 2023.030(a), 2025.450.

(n22)Footnote 22. Code Civ. Proc. § 2025.450; see Code Civ. Proc. § 2023.030; see also Cal. Rules of Ct., Rule
3.1030 (sanctions for failure to provide discovery and effect of lack of opposition to motion to compel).
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Subpart 2 During Conduct of Deposition

2-51 California Deposition and Discovery Practice § 51.163

§ 51.163 Proceedings to Terminate or Limit Deposition

[1] Notice of Motion and Motion for Protective Order to Terminate or Limit Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR PRO-
TECTIVE ORDER
TO____________________[TERMINATE or LIM-
IT] DEPOSITION OF____________________[name
] AND TO IMPOSE MONETARY SANCTION [;
MEMORANDA; DECLARATION(S)
OF____________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. §§ 2023.030(a), 2025.420, 2025.470
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To____________________[specify party seeking discovery, e.g., plaintiff],____________________[name ], and
his/her/its attorney of record:
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NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter may be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party or deponent, e.g., defendant]___________________[name ] will, and
hereby does, move for an order directing that the deposition by oral examination of___________________[name of
deponent and party status, if applicable ], which was commenced on___________________[date ],
be___________________[terminated and discovery be by___________________(specify, e.g., interrogatories) or
specify nature of limitation sought, e.g., limited, and inquiries into matters concerning___________________(specify )
not be allowed] and that___________________[name of deposition officer ] immediately cease from taking the
deposition until further order of the court.___________________[Specify moving party, e.g., Defendant] will also move
for an order pursuant to Code of Civil Procedure Sections 2023.030, 2025.420, and 2025.470 that a monetary sanction
in the amount of $_____be imposed against___________________[specify party seeking discovery, e.g.,
plaintiff],____________________[name ] [and his/her attorney,____________________(name )]. The motion will be
made on the grounds that the examination is being conducted___________________[specify legal grounds
demonstrating bad faith, unwarranted annoyance, embarrassment, and/or oppression ] [and that the specified matters
are___________________(privileged or protected work product)]. The motion for reasonable expenses will be made on
the ground that there is no substantial justification for the manner in which the examination was conducted.

The motion will be based on this notice of motion, the memorandum provided below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party or deponent, whether or not a party, in obtaining an order
limiting or terminating the examination on oral deposition.n1

The motion is appropriate when the examination is being conducted in bad faith or in a manner that unreasonably
annoys, embarrasses, or oppresses the deponent or party.n2 It may be brought after the deposition has been suspended
pursuant to stipulation by all parties present, or by demand of any party attending the deposition, including the
deponent, to enable that party or deponent to move for a protective order.n3

The motion must be accompanied by a declaration stating facts showing a reasonable and good faith attempt at an
informal resolution of each issue presented by the motion.n4

Additionally, the court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any
party, person, or attorney who unsuccessfully makes or opposes a motion for this protective order, unless it finds that
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the one subject to the sanction acted with substantial justification or that other circumstances make imposition of the
sanction unjust.n5

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum
of points and authorities and accompanied by a declaration setting forth facts supporting the amount of any monetary
sanction sought.n6

For discussion of procedures for obtaining an order to terminate or limit a deposition by oral examination, see § 51.59.

[ii] Limitation of Scope and Manner of Deposition

For good cause shown, the court may limit the scope and manner of taking the deposition.n7 The ways in which a
deposition that has already commenced are likely to be limited include: that certain matters not be inquired into,n8 that
the scope of the examination be limited to certain matters,n9 that designated persons, other than the parties and their
officers and counsel, be excluded from attending the deposition,n10 and that a trade secret or other confidential
research, development, or commercial information not be disclosed or be disclosed only to specified persons or only in
a specified way.n11

Portions of the forms set out in § 51.145 for obtaining a protective order prior to the taking of the deposition under Code
of Civil Procedure Section 2025.420 may be adapted for use in the foregoing notice of motion and accompanying
forms, insofar as the moving party or deponent seeks limitations on the taking of the deposition as provided under Code
of Civil Procedure Section 2025.420.

[iii] Lodging of Deposition Transcript With Court

Code of Civil Procedure Section 2025.420 does not specify that the original deposition transcript be filed with the court
in connection with the motion for a protective order. However, the better practice is to ensure that relevant portions of
the deposition transcript are lodged with the court prior to the hearing on the motion.n12

[iv] Appointment of Referee

A party seeking to limit the scope of a deposition or the manner of its taking may also consider applying to the court to
appoint a referee to supervise the proceedings and determine disputes that arise at the deposition relative to
discovery.n13 For further discussion of the appointment of a referee to hear and determine discovery motions and
disputes, see Chapter 41.

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion to terminate or limit the scope of an examination, see California Points and
Authorities, Ch. 80, Discovery , Part III (Matthew Bender).

[2] Declaration Supporting Motion for Order to Terminate or Limit Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________
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__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER
TO____________________[TERMINATE or LIM-
IT] DEPOSITION OF____________________[name
] AND TO IMPOSE MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2025.420, 2025.470
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify moving party or
deponent, e.g., defendant)___________________(name )].

2. 2.This declaration is made in support of___________________[specify moving party, e.g., defendant]'s motion
for an order to___________________[terminate or limit] the examination by deposition
of___________________[name of deponent and party status, if applicable ] [and for reasonable costs and expenses].

3. 3.On___________________[date ],___________________[name of attorney ], counsel
for___________________[specify party seeking discovery, e.g., plaintiff]___________________[name ], commenced
taking the deposition of___________________[name of deponent ] at___________________[specify location, e.g., the
office of___________________(name of attorney ), located at___________________(address )]. [I was present at this
deposition as counsel for___________________(name of deponent and party status, if applicable ).]

4. 4. ___________________ [Set forth facts showing that examination was being conducted in bad faith and/or in a
manner that caused unreasonable annoyance, embarrassment, or oppression to the deponent, e.g., While
examining___________________(name of deponent ), counsel for plaintiff repeatedly argued with the deponent, did
not allow her to complete her responses, and insulted the deponent by referring to her as a liar)].

5. 5. ___________________ [Set forth facts showing attempts of moving party or deponent to resolve issues during
course of deposition, before requesting that deposition be suspended, e.g., At the deposition, I repeatedly
requested___________________(name of examining attorney ) to cease his argumentative and insulting manner of
questioning the deponent, but he proceeded in this manner, despite my statement that if his questioning continued in this
manner I would be compelled to demand that the proceedings be suspended to enable me to move for a protective order
on behalf of the deponent. After my repeated efforts to persuade___________________(name of examining attorney )
to stop harassing the deponent failed, I requested that the deposition be suspended for the time necessary to make this
motion.]
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6. 6.The above-specified conduct of___________________[name of examining attorney ] and efforts
of___________________[name of attorney for moving party or deponent ] [, the declarant herein,] to resolve the issues
presented by this motion at the time of the deposition are reflected in the questions, responses, and statements which
appear on the following pages and lines of the transcript of the deposition proceedings:

Transcript pages ____________________, line[s] ____________________:___________________[Set forth question,
response, or statement verbatim, along with identity of person posing question or making response or statement ].

___________________ [Set forth remaining questions, responses, and statements reflective of conduct complained of,
and efforts to resolve issues made by moving party or deponent or his/her/its counsel.]

7. 7. ___________________ [Specify any further efforts made by moving party or deponent to resolve issues after
deposition was suspended and before motion for protective order was filed, e.g., I
contacted___________________(name of examining attorney ) on___________________(date(s )) and proposed
that___________________(specify, e.g., he take the deponent's testimony by written, instead of oral, examination or the
deposition be rescheduled on condition that no disclosure be sought regarding___________________(specify ), but he
refused]. As of the date of this motion, all efforts to resolve the objections and disputes have been unsuccessful.
[____________________ (A copy or Copies) of correspondence between___________________(name of attorney ),
attorney for___________________(specify moving party or deponent ), and___________________(name of attorney ),
attorney for___________________(specify examining party ), dated___________________(date(s )), relating to the
above-stated attempts to resolve informally the above-stated issues,___________________(is or are) attached to and
made a part of this declaration as Exhibit(s) ____________________.]

8. 8. ___________________ [Specify party seeking discovery, e.g., Plaintiff] [and his/her
attorney,___________________(name ,] acted without substantial justification in that___________________[set forth
facts showing lack of substantial justification ].

9. 9. ___________________ [Specify moving party or deponent, e.g., Defendant] has incurred reasonable expenses,
including attorney's fees, totalling $ ____________________, in connection with bringing this
motion:___________________[set forth facts supporting amount of sanction sought ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

This form of declaration is for use in support of a motion to terminate or limit a deposition.n14

The foregoing form includes a paragraph stating facts that show a reasonable and good-faith attempt at an informal
resolution of any issue presented by the motion, a prerequisite to the bringing of the motion (Paragraph 5).n15

It is unclear whether a reasonable attempt at resolving the issues presented by a motion to terminate or limit a deposition
would require efforts made after the suspension of the deposition and before the filing of the motion, in addition to
efforts made in the course of the deposition to persuade the offending party or counsel to alter his or her behavior. The
safest course would be to contact the opposing party after the deposition is suspended to see if he or she will agree to a
termination or to the proposed limitation on the taking of the deposition (Paragraph 7).

Because of the importance of establishing that the party or deponent seeking termination or limitation of a deposition
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attempted to resolve the issue informally, it is a good practice to state offers for informal resolution in written
correspondence, and to attach copies of the correspondence to the declaration.

The foregoing form contains paragraphs for seeking monetary sanctions (Paragraphs 8, 9).n16 In a request for a
monetary sanction in discovery matters, the request must be accompanied by a declaration that sets forth facts
supporting the amount of the sanction sought.n17

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Terminating or Limiting Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION
TO____________________[TERMINATE or LIM-
IT] DEPOSITION OF____________________[name
] AND TO IMPOSE MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2025.420, 2025.470
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify moving party or deponent, e.g, defendant]___________________[name ]
for an order directing that the deposition by oral examination of___________________[name of deponent and party
status, if applicable ] be___________________[terminated (and discovery be by___________________(specify, e.g.,
interrogatories)) or specify nature of limitation sought, e.g., limited, and inquiries into matters
concerning___________________(specify ) not be allowed] [, and for an order for reasonable expenses, including
attorney's fees,] came on regularly for hearing by this court on___________________[date ].
Plaintiff___________________[name ] appeared by counsel___________________[name ];
defendant___________________[name ] appeared by counsel___________________[name ]
[;___________________(name of deponent ) appeared by counsel___________________(name )]
[;___________________(name of attorney against whom monetary sanctions are sought ), attorney
for___________________(specify party, e.g., plaintiff), appeared___________________(on his/her own behalf or by
counsel___________________(name )].

The court finds that___________________[specify moving party or deponent, e.g., defendant] has engaged in a
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reasonable and good faith attempt at an informal resolution of each issue presented by the motion. The court also finds
that____________________[specify party seeking discovery, e.g., plaintiff] [and his/her
attorney]____________________[has or have] not shown that he/she acted with substantial justification or that other
circumstances make imposition of a sanction unjust.

On proof made to the satisfaction of the court, and it appearing that the deposition by oral examination was being
conducted___________________[specify manner of conduct indicating bad faith, unwarranted annoyance,
embarrassment, and/or oppression ] [, and that the specified matters are___________________(privileged or protected
work product)],

IT IS ORDERED that the motion be, and it hereby is, granted and that the taking of the deposition by oral examination
of___________________[name of deponent ] by___________________[specify examining party, e.g., plaintiff]
be___________________[terminated (and discovery be by interrogatories) or limited, and inquiries into matters
concerning___________________(specify ) not be allowed] and that___________________[name of deposition officer
]___________________[immediately cease from taking the deposition until further order of the court or continue to
take the deposition at___________________(specify date, time, and location or continue to take the deposition at such
time and place as may be fixed by agreement of the parties) pursuant to these limitations].

IT IS FURTHER ORDERED that___________________[specify party seeking discovery, e.g., plaintiff] [and his/her
attorney] shall pay to___________________[specify moving party or deponent, e.g., defendant],
by____________________[date ], the sum of $ ____________________, as reasonable costs and expenses, including
attorney's fees, incurred in connection with the motion and hearing for this order.
Dated: ___________________.

___________________[signature ]

Judge of the___________________Court

[b] Comments

This form of order is for use when the court has granted a motion to terminate or limit a deposition.n18 It includes
provisions for ordering that the examining party pay the reasonable costs and expenses of the moving party or
deponent.n19

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewLegal EthicsLegal Services MarketingFirm Letterhead &
NamesTrade Secrets LawCivil ActionsDiscovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2025.420, 2025.470.

(n2)Footnote 2. See Code Civ. Proc. § 2025.470.

(n3)Footnote 3. See Code Civ. Proc. § 2025.470.
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(n4)Footnote 4. Code Civ. Proc. § 2025.420(a).

(n5)Footnote 5. Code Civ. Proc. § 2025.420(d); see Code Civ. Proc. § 2023.030 (monetary sanctions).

(n6)Footnote 6. Code Civ. Proc. § 2023.040.

(n7)Footnote 7. Code Civ. Proc. § 2025.420(b); see Code Civ. Proc. § 2025.420 (protective order limiting scope of
examination).

(n8)Footnote 8. See Code Civ. Proc. § 2025.420(b)(9).

(n9)Footnote 9. See Code Civ. Proc. § 2025.420(b)(10).

(n10)Footnote 10. See Code Civ. Proc. § 2025.420(b)(12).

(n11)Footnote 11. See Code Civ. Proc. § 2025.420(b)(13).

(n12)Footnote 12. Cf. Code Civ. Proc. § 2025.480 (in motion to compel answers or production at a deposition,
certified copy of relevant portions of deposition transcript must be lodged with court by moving party not less than five
days prior to hearing on motion).

(n13)Footnote 13. See Code Civ. Proc. § 639(a)(5); § 51.59[9].

(n14)Footnote 14. See Code Civ. Proc.§§ 2025.420, 2025.470.

(n15)Footnote 15. See Code Civ. Proc. § 2025.420(a).

(n16)Footnote 16. See Code Civ. Proc. §§ 2023.030(a), 2025.420, 2025.470.

(n17)Footnote 17. Code Civ. Proc. § 2023.040.

(n18)Footnote 18. See Code Civ. Proc. § 2025.480.

(n19)Footnote 19. See Code Civ. Proc. §§ 202.030(a), 2025.420, 2025.470.
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DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART K. Forms

Subpart 2 During Conduct of Deposition

2-51 California Deposition and Discovery Practice § 51.164

§ 51.164 Proceedings to Compel Deponent to Answer Questions or Produce Items at Deposition

[1] Notice of Motion and Motion for Order to Compel Answers or Production

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO COM-
PEL____________________[ANSWERS and/or
PRODUCTION OF____________________(specify,
e.g., DOCUMENTS)] AT DEPOSITION
OF____________________[name ] AND TO IM-
POSE MONETARY SANCTION [; MEMORANDA;
DECLARATION(S)
OF____________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. §§ 2023.030(a), 2025.480
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date: ____________________]

__________________________________________________
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To [____________________ (name of deponent ) and his/her attorney of record and to] each party named above and the
attorney of record for each party:

[EITHER, if deponent was given oral notice at deposition ]

Pursuant to notice given on___________________[date ] at the time of the taking of the deposition by oral examination
of___________________[name of deponent ], and the direction by___________________[name and title of deposition
officer ] to___________________[name of deponent ] to attend a session,

[OR, if this is initial notice ]

NOTICE IS HEREBY GIVEN that

[CONTINUE ]

on___________________[date ], at___________________[time ], or as soon thereafter as the matter may be heard in
[___________________ (Department or Division)___________________of] this court, located
at___________________[street address ],___________________[city ],___________________[specify moving party,
e.g., plaintiff]___________________[name ] will, and hereby does, move for an order
that___________________[name of deponent ]___________________[specify status if applicable, e.g., defendant in
this action or the vice-president of___________________(name ), defendant in this action(, who was designated by
defendant to testify on its behalf),] be compelled to

[EITHER, if answer to questions are sought ]

answer certain questions, as set forth in the transcript of the deposition lodged with this court
on___________________[date ], and as listed in the attached declaration, that he/she refused or failed to answer

[AND/OR, if production of items is sought ]

[and to] produce___________________[specify nature of items sought for production, e.g., the documents] specified in
the___________________[notice of deposition or deposition subpoena] that the deponent failed to produce

[CONTINUE ]

at the time of the taking of his/her deposition on___________________[date ].___________________[Specify moving
party, e.g., Plaintiff] will also, and hereby does, move for an order pursuant to Code of Civil Procedure Sections
2023.030(a) and 2025.480 imposing a monetary sanction in the amount of $_____against___________________[name
of deponent or party with whom deponent affiliated ] [, and____________________(name ), attorney
for___________________(name of deponent or party with whom deponent affiliated )]. The motion will be made on the
ground that___________________[the answers sought and/or the items sought for production] are relevant to the
subject matter of this action, reasonably calculated to lead to the discovery of admissible evidence, and not privileged,
and that___________________[name of deponent or party with whom deponent affiliated and, if applicable, attorney
who advised deponent not to answer or produce items ] acted without substantial justification
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in___________________[failing to or advising the deponent not to]___________________[answer the questions
and/or produce the items].

The motion will be based on this notice of motion, the memorandum provided below, the attached declaration(s)
of___________________[name(s )], the separate statement required by California Rules of Court, Rule 3.1020, and the
papers, records, and file in this action [, in particular, the documents described in Attachment 1, which are made a part
hereof by reference] [, and such oral and documentary evidence as may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party seeking to compel a deponent to answer questions
propounded at the deposition, or to produce items specified in the notice of deposition or, in the case of a nonparty
deponent, in the deposition subpoena, and to impose a monetary sanction.n1

The motion must be accompanied by a separate statement, which is a separate document, filed and served with the
motion to compel.n2 The separate statement must provide all the information necessary to understand each discovery
request and all the responses to it that are at issue. The separate statement must be complete, so that no person is
required to review any other document in order to determine the full request and the full response. Material may not be
incorporated into the separate statement by reference.n3 For further discussion and a form of separate statement, see §
51.164[2A].

Notice of the motion must be given to all parties, and to the deponent either orally at the examination, or by subsequent
service in writing. This form includes an alternative introductory paragraph if the deponent was notified orally at the
deposition of the party's intent to move for an order compelling discovery. In this case, the deposition officer must
direct the deponent to attend a session of the court at the time specified in the oral notice.n4

The motion may be brought by ''the party seeking discovery'' when a deponent fails to answer any question or to
produce any writing during the deposition.n5 This language appears to authorize parties other than the party who
noticed the deposition to bring the motion, although it could be construed to limit the availability of the motion to a
party who was in attendance at the deposition and who propounded the unanswered question.

A written notice and all moving papers supporting a motion to compel an answer to a deposition question or to compel
production of a document or tangible thing from a nonparty deponent must be personally served on the nonparty
deponent unless the nonparty deponent agrees to accept service by mail at an address specified on the deposition
record.n6 However, since the court might make an order for the deponent to obey, and disobedience could result in a
contempt sanction under Code of Civil Procedure Section 2023.030(e), personal service is recommended to comply
with due process.

For further discussion of a motion to compel answers or production at a deposition, see § 51.70.
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[ii] Deposition Transcript Must Be Lodged With Court

Not less than five days before the hearing on the motion, the moving party must lodge with court a certified copy of any
parts of the stenographic transcript of the deposition that are relevant to the motion. If a deposition is recorded by audio
or video technology, the moving party must lodge a certified copy of a transcript of any parts of the deposition that are
relevant to the motion.n7

[iii] Time Requirements

A motion to compel answers or production at an oral deposition must be made no later than 60 days after the
completion of the record of the deposition.n8

[iv] Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to compel answer or production, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make imposition of the sanction
unjust.n9

The court also has discretion to award sanctions under the Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n10

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum
and accompanied by a declaration providing facts supporting the amount of any monetary sanction sought.n11

For discussion of monetary sanctions in connection with a motion to compel answers or production at a deposition, see
§ 51.70 [11]. For discussion of monetary sanctions generally, see Chapter 42.

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion to compel answers or production at a deposition, see California Points and
Authorities, Ch. 83, Depositions (Matthew Bender). For memoranda supporting and opposing sanctions based on
California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to California Points and
Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew Bender).

[2] Declaration Supporting Motion for Order to Compel Answers or Production

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

)
)
)

NO.___________________
DECLARATION OF____________________[name
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______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)

] IN SUPPORT OF MOTION FOR ORDER TO
COMPEL ANSWERS [AND PRODUCTION
OF____________________(specify, e.g., DOCU-
MENTS)] AT DEPOSITION
OF____________________[name ] AND TO IM-
POSE MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2025.480
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify moving party, e.g.,
plaintiff)___________________(name )].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., plaintiff]'s motion for
an order compelling___________________[name of deponent ] [___________________ (specify party status if
applicable, e.g., defendant in this action or the vice-president of___________________(name ), defendant in this
action, who was designated by defendant to testify on its behalf),] to___________________[answer certain questions
and/or produce certain items described in the___________________(deposition notice or deposition subpoena)] that
he/she failed to___________________[answer and/or produce] at the time of his/her deposition by oral examination
on___________________[date ]. [A copy of the___________________(deposition notice or deposition subpoena) is
attached to and made a part of this declaration as Exhibit A.] This declaration is also made in support
of___________________[identify moving party, e.g., plaintiff]'s motion for an order for reasonable expenses, including
attorney's fees.

[3. ___________________ (Include if oral notice was given to deponent, e.g., Following the failure
of___________________(name of deponent ) to___________________(answer questions and/or produce items) at the
deposition,___________________(specify moving party, e.g., plaintiff) stated to___________________(name of
deponent or deponent's attorney ) (, attorney for___________________(name of deponent ))
that___________________(specify moving party, e.g., plaintiff) would apply to this court for an order pursuant to Code
of Civil Procedure Section 2025.480 on___________________(date ) or as soon thereafter as the matter can be heard in
this courtroom.___________________(Name of deposition officer ), the officer taking the deposition, then
directed___________________(name of deponent ) (through his/her attorney,___________________(name ),) to attend
a session of the court at the time and place specified in the oral notice. The oral notice and the officer's direction
to___________________(name of deponent ) are located in the transcript of the deposition lodged with this court on
page(s) ____________________, line(s) ____________________.]

[EITHER, if answers are sought ]
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4. 4.The questions that___________________[name of deponent ] refused to answer are set forth in the transcript
of the deposition lodged with this court on___________________[date ] as follows:

QUESTION 1 (transcript page(s) ____________________, line(s)
____________________):____________________[Set forth question verbatim ]

RESPONSE (transcript page(s) ____________________, line(s)
____________________):____________________[Set forth response to Question 1 verbatim ].

REASONS TO COMPEL ANSWER:___________________[Set forth factual and legal reasons for compelling answer
].

___________________ [Set forth remaining questions for which further answers are sought, the responses given, and
the reasons to compel answers. ]

[AND/OR, if production is sought ]

5. 5.The items that___________________[name of deponent ] failed to produce are specified in the transcript of the
deposition lodged with this court on___________________[date ] as follows:

REQUEST TO PRODUCE ITEM 1 (transcript page(s) ____________________, line(s)
____________________):___________________[set forth request verbatim ].

RESPONSE (transcript page(s) ____________________, line(s) ____________________):___________________[set
forth response verbatim ].

REASONS TO COMPEL PRODUCTION:___________________[Set forth factual and legal reasons for compelling
production ].

___________________ [Set forth remaining requests for production, the deponent's responses, and the reasons to
compel production ].

[CONTINUE ]

6. 6. ___________________ [Specify moving party, e.g., Plaintiff] [, by his/her
attorney,___________________(name ), (declarant herein),] contacted___________________[name of deponent or
attorney for deponent or for party with whom deponent affiliated ] and requested that they attempt to resolve any
objections to and disputes concerning the___________________[questions that were unanswered and/or items that
were not produced], and other questions relevant to the subject matter of these questions and to the action. [Specify any
particular offers made by moving party to facilitate deponent's answering of questions or production of documents and
counteroffers made on behalf of deponent, and why counteroffers were inadequate. ] As of the date of this motion, all
efforts to resolve the objections and disputes have been unsuccessful. [____________________ (A copy or Copies) of
correspondence between___________________(name of attorney ), attorney for___________________(specify moving
party, e.g., plaintiff)___________________(name ) and___________________(name of attorney ), attorney
for___________________(name of deponent ), dated___________________(date(s )), relating
to___________________(specify moving party, e.g., plaintiff)'s attempts to resolve informally the above-stated
issues,____________________(is or are) attached to and made a part of this declaration as Exhibit(s)
____________________.]

[7. ___________________ (If alleging that deponent acted on advice of counsel, add, e.g., The failure
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of___________________(name of deponent ) to___________________(answer the above-stated questions and/or
produce the above-stated items) was on the advice of___________________(name ), attorney
for___________________(name of deponent or party with whom deponent affiliated ).]

8. 8. ___________________ [Name of deponent or party with whom deponent affiliated and, if applicable, attorney
who advised deponent not to answer or produce items ] [, attorney for___________________(name of deponent or
party with whom deponent affiliated ),] acted without substantial justification in___________________[failing to or
advising the deponent not to]___________________[answer the above-stated questions and/or produce the
above/stated items] in that___________________[set forth facts showing lack of substantial justification ].

9. 9. ___________________ [Specify moving party, e.g., Defendant] has incurred reasonable expenses, including
attorney's fees, totalling ___________________, as a result of the deponent's failure to answer the above-stated
questions or produce the above-stated items:___________________[set forth facts supporting amount of sanction
requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

[i] Use of Form

This form of declaration is for use in support of a motion to compel a deponent to answer questions or produce items at
a deposition and to impose a monetary sanction.n12

This form includes a paragraph for stating facts to show that the moving party made a reasonable and good-faith attempt
at an informal resolution of any issue presented by the motion, which is a prerequisite to the bringing of a motion to
compel answers or production at a deposition (Paragraph 6).n13 Because of the importance of establishing that the party
seeking to compel answers or production at a deposition attempted to resolve the issue informally, it is a good practice
to state offers for informal resolution in written correspondence, and to attach copies of the correspondence to the
declaration.

[ii] Burden of Proof

The burden is on the deponent opposing a motion to compel answers or produce items at a deposition to establish the
basis for his or her objection.n14 For discussion of an opponent's burden of proof on a motion to compel answers or
production of items, see § 51.70[8].

[iii] Monetary Sanction

This form contains paragraphs for use when a monetary sanction is sought. The court may not impose a monetary
sanction if it finds that the one subject to the sanction acted with substantial justification in failing to answer questions
or produce items at the deposition or that other circumstances make imposition of the sanction unjust,n15 as when that
person had a reasonable, although mistaken, belief that the information sought was privileged. Lack of substantial
justification may be found if the opposing party's objections were interposed to thwart legitimate discovery,n16 or if the
attorney advising the deponent not to answer invoked rules patently not on point.n17 However, the court has discretion
to award sanctions under the Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to
provide discovery, in favor of a party who files a motion to compel discovery, even though no opposition to the motion
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was filed, or opposition to the motion was withdrawn, or the requested discovery was provided to the moving party after
the motion was filed.n18

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration stating facts
supporting the amount of the sanction sought.n19

[iv] Required Format

The questions and answers provided in this form of declaration are consistent with California Rules of Court, Rule
3.1020(a), which requires that a motion to compel answers to questions propounded at a deposition must be
accompanied by a separate statement that provides, among other things, each question about which further answer is
requested, the answer, and the factual and legal reasons for compelling it.n20

For the court's ease of reference to the deposition transcript, the relevant questions and answers provided in the
declaration should be identified by the page and line number of the deposition where the question begins.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[2A] Separate Statement Supporting Motion to Compel Answers at Deposition and to Compel Production of
Document or Thing at Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________[name],
Plaintiff,
vs.
______________________[name],
Defendant.

)
)
)
)
)
)
)
)
)
)
)

NO._____
SEPARATE STATEMENT SUPPORTING MO-
TION TO COMPEL [ANSWERS AT DEPOSITION
AND/OR TO COMPEL PRODUCTION OF DOCU-
MENT OR THING AT DEPOSITION]
[Telephone Appearance]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To each___________________[identify party, e.g., defendant] named above, and to the attorney of record for each such
party:

One ___________________[date], the___________________[identify moving party, e.g., plaintiff] served the
deponent, ___________________[name], with a notice to take his/her/its deposition on ____________________[date],
at [place].
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[EITHER, if moving party is seeking to compel answers at deposition:]

The deposition of [name of party or party-affiliated deponent] was begun on ___________________[date], at
___________________[place], before [name of deposition officer], pursuant to the deposition notice. During the taking
of the deposition, [name of deponent] failed to answer [any or certain] questions. As required by California Rules of
Court, Rule 3.1020(c)(1) and (2), the text of those questions and the text of any responses are as follows:

[REPEAT as required:]

QUESTION #: [state verbatim question, and response, and comments by counsel relating to question or response].

ARGUMENT

___________________ [State factual and legal reasons, with supporting authority, for compelling deponent to answer
the specified question at the deposition.]

These reasons are provided in accordance with California Rules of Court, Rule 3.1020(c)(3).

[ADD, if definitions, instructions, or other matters are required to understand the matters in dispute:]

OTHER INFORMATION REQUIRED TO UNDERSTAND MATTER(S) IN DISPUTE

The following [definitions and/or instructions and/or other matters] are required to understand why deponent should be
compelled to answer the question specified above, and are provided, as required by California Rules of Court, Rule
3.1020(c)(4): ___________________[state text of definitions, instructions, or other matter].

[CONTINUE with the following:]

[ADD, for each item, if moving party relies on pleadings, other documents in the file, or other items of discovery as
relevant to the motion:]

SUMMARY OF OTHER RELEVANT DOCUMENTS IN FILE

The following ___________________[identify pleadings or documents in the file or other relevant items of discovery],
which are relevant to this motion, may be summarized as follows, as required by California Rules of Court, Rule
3.1020(c)(6): _________________[summarize relevant items].

[AND/OR, if moving party seeks to compel production of items, use:]

On ___________________[date], at the taking of the deposition, ___________________[name of deponent] failed to
produce the [document(s) or tangible thing(s)] under [his or her] control, as required in the deposition notice. As
required by California Rules of Court, Rule 3.1020(c)(1) and (2), the text of [the or each] request and response is set
forth as follows:
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[REPEAT as required:]

ITEM #: ___________________[state verbatim text of request, (oral) response to request, and any comments by
counsel relating to request and response].

ARGUMENT

___________________ [State factual and legal reasons, with supporting authority, for compelling deponent to product
items at the deposition.]

These reasons are set forth in accordance with California Rules of Court, Rule 3.1020(c)(3).

[ADD, if definitions, instructions, or other matters are required to understand the matters in dispute:]

OTHER INFORMATION REQUIRED TO UNDERSTAND MATTER(S) IN DISPUTE

The following [definitions and/or instructions and/or other matters] are required to understand why deponent should be
compelled to produce the [document(s) or tangible thing(s)] under [his or her] control, as requested in the deposition
notice and as set forth above. These [definitions and/or instructions and/or other matters] are provided, as required by
California Rules of Court, Rule 3.1020(c)(4): ___________________[set forth text of definitions, instructions, or other
matter].

[CONTINUE with the following:]

[ADD, for each item, if moving party relies on pleadings, other documents in the file, or other items of discovery as
relevant to the motion:]

SUMMARY OF OTHER RELEVANT DOCUMENTS IN FILE

The following ___________________[identify pleadings or documents in the file or other relevant items of discovery],
which are relevant to this motion, may be summarized as follows, as required by California Rules of Court, Rule
3.1020(c)(6): _________________[summarize relevant items].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments
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This form of separate statement is for use by a party who noticed a deposition to compel a deponent who is a party or
affiliated with a party to attend and testify at or to produce items at a deposition.n21

A motion to compel answers at a deposition or to compel the production of documents or tangible things at a deposition
must be accompanied by a separate statement.n22 This form assumes that deponent appeared but did not proceed and/or
produce the required documents. If the deponent failed to appear and did not serve an objection to the deposition notice,
then a separate statement is not required, in keeping with Cal. Rules of Ct., Rule 3.1020(b) that no statement is needed
when there has been no response at all.n23

The separate statement is a separate document filed and served with the motion to compel.n24 The separate statement
must provide all the information necessary to understand each discovery request and all the responses to it that are at
issue. The separate statement must be complete, so that no person is required to review any other document in order to
determine the full request and the full response. Material may not be incorporated into the separate statement by
reference.n25

For each discovery request to which a further response is requested, the separate statement must include:n26

The text of the request or question;

The text of each response, and any further responses;

A statement of the factual and legal reasons for compelling further responses to each matter in
dispute;

If necessary, the text of all definitions, instructions, and other matters required to understand each
request or question and the responses to it;

If the response to a particular request or question is dependent on the response given to another
request or question, or if the reasons a further response to a particular request or question is deemed
necessary are based on the response to some other request or question, the other request or question and
the response to it must be provided; and

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, a
summary of each relevant document by the party relying on the document.

[c] References

For a general discussion of the form and content of papers filed in support of a motion, see Chapter 8.

[3] Order Granting or Denying Motion for Order to Compel Answer or Production

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.

)
)
)
)
)

NO.___________________
ORDER____________________[GRANTING or
DENYING] MOTION FOR ORDER TO COMPEL
ANSWERS [AND PRODUCTION
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______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)

OF____________________(specify, e.g., DOCU-
MENTS)] AT DEPOSITION
OF____________________[name ] AND TO IM-
POSE MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2025.480
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify moving party, e.g., plaintiff]___________________[name ] for an order
compelling___________________[name of deponent ],___________________[specify status if applicable, e.g.,
defendant in this action or the vice-president of___________________(name ), defendant in this action (, who was
designated by defendant to testify on its behalf)], to___________________[answer certain questions and/or produce
certain items described in the___________________(deposition notice or deposition subpoena)], that he/she failed
to___________________[answer and/or produce] at the time of his/her deposition on___________________[date ],
and for the imposition of a monetary sanction, came on regularly for hearing by this court
on___________________[date ]. Plaintiff___________________[name ] appeared by
counsel___________________[name ]; defendant___________________[name ] appeared by
counsel___________________[name ] [;___________________(name of deponent ) appeared by
counsel___________________(name )] [;___________________(name of attorney against whom monetary sanctions
are sought ), attorney for___________________(name of deponent or party ), appeared___________________(on
his/her own behalf or by counsel___________________(name )].

The court finds that____________________[specify moving party, e.g., plaintiff] has engaged in a reasonable and good
faith attempt at an informal resolution of each issue presented by the motion.

On proof made to the satisfaction of the court, and it appearing that the motion should
be___________________[granted or denied or partially granted and partially denied],

IT IS ORDERED that

[EITHER, if motion is granted and questions are to be answered ]

the motion be, and it hereby is, granted that___________________ [name of deponent ] answer
Question(s)____________________[number(s )] contained in the declaration of___________________[name ], dated
___________________, and submitted in support of this motion, and answer other questions relevant to the subject
matter of these questions and to the action.

[AND/OR, if motion is granted and items are to be produced ]
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the motion be, and it hereby is, granted and that___________________ [name of deponent ] produce the item(s) listed
as Item(s)___________________[number(s )] in the declaration of___________________[name ], dated
___________________, and submitted in support of this motion, and answer questions relevant to the subject matter of
the items.

[OR, if motion is partially granted and partially denied ]

the motion to compel___________________[name of deponent ] to___________________[specify subject of motion,
e.g., answer questions contained in the declaration of___________________(name ), dated ___________________, and
submitted in support of this motion, and answer any other questions relevant to the subject matter of these questions and
to the action and/or produce the item(s) listed as Item(s)___________________[number(s )] in the declaration
of___________________(name ), dated ___________________, and answer questions relevant to the subject matter of
the items] be, and it hereby is, granted as to___________________[specify, e.g.,
Question(s)____________________(number(s )) or Item(s)___________________(number(s) )] and be, and it hereby
is, denied as to____________________[specify, e.g., Question(s)____________________(number(s )) or
Item(s)___________________(number(s) )].

[CONTINUE, if motion granted or partially granted ]

___________________ [Name of deponent ] is ordered to appear before___________________[name and title of
deposition officer ] at___________________[date and time or such time and place as may be fixed by agreement of the
parties or such time and place as___________________(specify moving party, e.g., plaintiff) may designate
on___________________(number ) days' written notice], and at that time and place___________________[answer the
above-stated questions and/or produce the above-stated items and answer questions relevant to them].

[OR, if motion is denied ]

the motion for an order that___________________[name of deponent ]___________________[specify subject of
motion, e.g., answer questions contained in the declaration of___________________(name ), dated
___________________, and submitted in support of this motion, and other questions relevant to the subject matter of
these questions and to the action and/or produce the item(s) listed as Item(s)___________________(number(s )) in the
declaration of___________________(name ), dated ___________________, and answer questions relevant to the
subject matter of the items], be, and it hereby is, denied.

[ADD, if motion for monetary sanction is granted ]

IT IS FURTHER ORDERED that, the court finding that___________________[name ] has not shown that he/she acted
with substantial justification or that other circumstances make imposition of a sanction unjust, the motion for monetary
sanctions is granted, and___________________[name ] shall pay to___________________[specify, e.g.,
plaintiff____________________(name )] the sum of $ ____________________, by____________________[date ], as
reasonable expenses and attorney's fees.
Dated: ___________________.

___________________[signature ]
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Judge of the___________________Court

[b] Comments

[i] Use of Form

This form of order is for use when the court has issued an order pursuant to a motion to compel a deponent to answer
questions propounded at a deposition or to produce items described in a deposition notice or deposition subpoena.n27
The form contains alternative provisions granting, denying, or partially granting and partially denying the motion.

The form includes a paragraph for ordering the award of monetary sanctions in the form of reasonable expenses and
attorney's fees.n28

An order to compel answers or production of documents or tangible things must not be so vague that the deponent is not
apprised of what is expected of him or her.n29

[ii] Failure to Obey Order

If a deponent fails or refuses to obey an order entered under Code of Civil Procedure Section 2025.480, the failure or
refusal may be considered a contempt of court.n30 In addition, if the disobedient deponent is a party to the action or an
officer, director, managing agent, or employee of a party, the court may make those orders that are just against the
disobedient party, or against the party with whom the disobedient deponent is affiliated, including the imposition of an
issue, evidence, or terminating sanction. In lieu of or in addition to that sanction, the court may impose a monetary
sanction against that deponent or against the party with whom that deponent is affiliated.n31 For forms for use in
seeking these sanctions, see § 51.170.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersCivil ProcedureJudicial OfficersJudgesGeneral OverviewCivil
ProcedureRemediesCosts & Attorney FeesAttorney Expenses & FeesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.480.

(n2)Footnote 2. Cal. Rules of Ct., Rule 3.1020(c).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1020(c).

(n4)Footnote 4. See Code Civ. Proc. § 2025.480.

(n5)Footnote 5. Code Civ. Proc. § 2025.480.

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1025.

(n7)Footnote 7. Code Civ. Proc. § 2025.480.

(n8)Footnote 8. Code Civ. Proc. § 2025.480.
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(n9)Footnote 9. Code Civ. Proc. § 2025.480; see Code Civ. Proc. § 2023.030(a) (monetary sanctions).

(n10)Footnote 10. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n11)Footnote 11. Code Civ. Proc. § 2023.040.

(n12)Footnote 12. Code Civ. Proc. § 2025.480.

(n13)Footnote 13. See Code Civ. Proc. § 2025.480.

(n14)Footnote 14. See San Diego Professional Asso. v. Superior Court of San Diego County (1962) 58 Cal. 2d
194, 199, 23 Cal. Rptr. 384, 373 P.2d 448 (claim of privilege).

(n15)Footnote 15. See Code Civ. Proc. §§ 2023.030(a), 2025.480.

(n16)Footnote 16. See In re Marriage of Lemen (1980) 113 Cal. App. 3d 769, 782-783, 170 Cal. Rptr. 642
(decided under prior law).

(n17)Footnote 17. See Wilson v. Superior Court (1964) 226 Cal. App. 2d 715, 724, 38 Cal. Rptr. 255 (decided
under prior law); see also [1][b][4], above.

(n18)Footnote 18. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission).

(n19)Footnote 19. Code Civ. Proc. § 2023.040.

(n20)Footnote 20. See Cal. Rules of Ct., Rule 3.1020; see generally [2A], below.

(n21)Footnote 21. See Cal. Rules of Ct., Rule 3.1020(a)(4) (separate statement required to accompany motion to
compel answers at deposition), Cal. Rules of Ct., Rule 3.1020(a)(5) (separate statement required to accompany motion
to compel production of documents or tangible things at deposition); see also Code Civ. Proc. § 2025.480.

(n22)Footnote 22. Cal. Rules of Ct., Rule 3.1020(a)(4), (5).

(n23)Footnote 23. See Cal. Rules of Ct., Rule 3.1020(b).

(n24)Footnote 24. Cal. Rules of Ct., Rule 3.1020(c).

(n25)Footnote 25. Cal. Rules of Ct., Rule 3.1020(c).

(n26)Footnote 26. Cal. Rules of Ct., Rule 3.1020(c)(1)-(6).

(n27)Footnote 27. See Code Civ. Proc. § 2025.480.

(n28)Footnote 28. See Code Civ. Proc. § 2025.480; see discussion in [1][b][iv] and [2][b][iii], above.

(n29)Footnote 29. See BP Alaska Exploration, Inc. v. Superior Court (1988) 199 Cal. App. 3d 1240, 1270, 245
Cal. Rptr. 682 (order compelling answers to questions propounded at deposition was vague because it failed to apprise
deponent of specific questions he was compelled to answer).

(n30)Footnote 30. Code Civ. Proc. § 2025.480. For forms for imposing a contempt sanction, see Chapter 42.

(n31)Footnote 31. Code Civ. Proc. § 2025.480; see Code Civ. Proc. § 2023.030; see also Cal. Rules of Ct., Rule
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3.1030 (sanctions for failure to provide discovery and effect of lack of opposition to motion to compel).

Page 368
2-51 California Deposition and Discovery Practice § 51.164



120 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART K. Forms

Subpart 2 During Conduct of Deposition

2-51 California Deposition and Discovery Practice §§ 51.165-51.169

Reserved

Page 369



121 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART K. Forms

Subpart 3 After Conduct of Deposition

2-51 California Deposition and Discovery Practice § 51.170

§ 51.170 Proceedings to Impose Sanctions for Refusal to Obey Order to Attend, Answer Questions, or Produce
Items at Deposition

[1] Notice of Motion and Motion for Order Imposing Sanctions for Refusal to Obey Order to Attend, Answer
Questions, or Produce Items at Deposition

[a] Form

Notice of Motion and Motion for Order Imposing Sanctions for Refusal to Obey Order to Attend, Answer
Questions, or Produce Items at Deposition
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

_________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER IMPOSING____________________[ISSUE or
EVIDENCE or TERMINATING and/or MONET-
ARY] SANCTION[S] FOR REFUSAL TO OBEY
COURT ORDER COMPELLING [ATTENDANCE
AND]____________________[TESTIMONY and/or
PRODUCTION OF____________________(specify,
e.g., DOCUMENTS)] AT DEPOSITION [; MEMOR-
ANDA; DECLARATION(S)
OF____________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. §§
2023.030,____________________[2025.450 or
2025.480]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
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Trial Date:____________________

_________________________________

To___________________[name of deponent or party with whom deponent is affiliated
],___________________[specify status, e.g., defendant in this action or the vice-president
of___________________(name ), defendant in this action (, who was designated by defendant to testify on its behalf)],
and his/her attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., plaintiff]___________________[name ] will, and hereby does,
move for an order that

[EITHER, when issue sanction sought ]

___________________ [specify issue sanction sought, e.g., the following designated facts shall be taken as established
in accordance with the claim of___________________(specify moving party, e.g., plaintiff), as the party adversely
affected by the discovery abuse engaged in by___________________(specify disobedient party, e.g.,
defendant):___________________(set forth designated facts and/or (specify disobedient party, e.g., defendant), as the
party engaging in discovery abuse, shall be prohibited from___________________(supporting or opposing) the
following designated claims or defenses:___________________(set forth designated claims or defenses )].

[OR, when evidence sanction sought ]

___________________ [specify evidence sanction sought, e.g., (specify disobedient party, e.g., defendant), as the party
engaging in discovery abuse, shall be prohibited from introducing into evidence the following designated
matters:___________________(set forth designated matters )].

[OR, when terminating sanction sought ]

___________________ [specify terminating sanction sought, e.g., strikes out___________________(the pleadings or
the following parts of the pleadings___________________(set forth specific portions of pleadings ))
of___________________(specify disobedient party, e.g., defendant), as the party engaging in discovery abuse, or stays
further proceedings by___________________(specify disobedient party, e.g., defendant), as the party engaging in
discovery abuse, until he/she/it obeys the discovery order or dismisses___________________(the entire action or the
following part of the action:___________________(specify part of action )) or renders a judgment by default
against___________________(specify disobedient party, e.g., defendant)].

[ADD, when monetary sanction sought ]

___________________ [Specify moving party, e.g., Plaintiff] will also, and hereby does, move for an order
that___________________[specify monetary sanction sought, e.g., (specify disobedient party, e.g., defendant) and/or
his/her/its attorney advising disobedient conduct by___________________(specify disobedient party, e.g., defendant)
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or if disobedient deponent is party-affiliated, specify party with whom that deponent is affiliated, e.g., defendant)) pay
the sum of $ _____, which represents the reasonable expenses, including attorney's fees, incurred
by___________________(specify moving party, e.g., plaintiff) as a result of that disobedient conduct].

[CONTINUE ]

The motion will be made on the grounds that [on the advice of attorney___________________(name
),]___________________[specify disobedient deponent, and party status, if applicable, e.g., defendant or the vice
president of___________________(name ), defendant in this action (, who was designated by defendant to testify on its
behalf),] has failed to comply with the court order made pursuant to Code of Civil Procedure Section
2025.___________________[450 or 480] entered on___________________[date ]
directing___________________[state substance of order ].

The motion will be based on this notice of motion, the memorandum provided below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion may be used by a party to request sanctions against another party who
personally, or through an affiliated deponent, failed to comply with a court order (1) compelling the attendance,
testimony, and production of items at a deposition,n1 or (2) compelling answers or production of items at a
deposition.n2

For forms pertaining to proceedings for an order compelling party or party-affiliated deponent to attend, testify, and
produce items at a deposition, see § 51.162. For forms pertaining to proceedings for an order compelling a deponent to
answer questions or produce items at a deposition, see § 51.164. If a party or party-affiliated deponent fails to comply
with either of these court orders, the court may make those orders that are just, including the imposition of an issue,
evidence, or terminating sanction, as well as a monetary sanction.n3 The court also has discretion to award sanctions
under the Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to provide discovery, in
favor of a party who files a motion to compel discovery, even though no opposition to the motion was filed, or
opposition to the motion was withdrawn, or the requested discovery was provided to the moving party after the motion
was filed.n4 For complete discussion of these types of sanctions, see Chapter 42.

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n5

Page 372
2-51 California Deposition and Discovery Practice § 51.170



[ii] Motion Under Code of Civil Procedure Section 2025.450

If the motion is being made pursuant to Code of Civil Procedure Section 2025.450, after disobedience of an earlier
order made un der that Section, issue, evidence, or terminating sanctions, as well as monetary sanctions, may be sought
against the disobedient party deponent or the party with whom the disobedient deponent is affiliated.n6 Unlike Code of
Civil Procedure Section 2025.480, a contempt sanction is not available under Section 2025.450.n7

In addition to the noticing party, any party who, in person or by attorney, attended a deposition by oral examination in
the expectation that the deponent's testimony would be taken in compliance with the court order may seek monetary
sanctions against the party deponent or the party with whom the deponent is affiliated and, if applicable, the attorney
who advised the deponent not to comply.n8 The part of the form seeking monetary sanctions may be adapted for use by
such a party.

[iii] Motion Under Code of Civil Procedure Section 2025.480

If the motion is being made pursuant to Code of Civil Procedure Section 2025.480, after disobedience of an earlier
order made under that Section, the deponent's failure may be considered a contempt of court.n9 The contempt sanction
is available against a party or party-affiliated deponent, or against a nonparty deponent who was served with a
deposition subpoena.n10 Because the contempt sanction is available in addition to issue, evidence, terminating, and
monetary sanctions, it is not clear whether contempt may be sought on noticed motion or must be sought by order to
show cause.n11 Regardless of the procedure by which the sanction is sought, an affidavit must be presented to the court
stating facts constituting the contempt.n12 Additionally, the order to show cause, if used, must be personally served on
the accused contemnor.n13 For discussion of and forms for obtaining an order of contempt, see Chapter 42.

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For further discussion of the availability of sanctions, see Chapter 42.

For memoranda relating to a motion for sanctions for failure to obey an order pertaining to depositions, see California
Points and Authorities, Ch. 83, Depositions (Matthew Bender). For memoranda supporting and opposing sanctions
based on California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to California
Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew Bender).

[2] Declaration Supporting Motion for Order Imposing Sanctions for Refusal to Obey Order to Attend,
Answer Questions, or Produce Items at Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER IMPOS-
ING____________________[ISSUE or EVIDENCE
or TERMINATING and/or MONETARY] SANC-
TION[S]
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)
)
)
)

Code Civ. Proc. §§
2023.030,____________________[2025.450 or
2025.480]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify moving party, e.g.,
plaintiff)___________________(name )].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., plaintiff]'s motion for
an order imposing [an]___________________[specify sanction, e.g., issue or evidence or terminating and/or monetary]
sanction(s).

3. 3.On___________________[date ], this court ordered___________________[specify disobedient deponent, e.g.,
defendant]___________________[name ] to___________________[set forth substance of order to compel party or
party-affiliated deponent to attend, testify, and produce items at deposition or to compel deponent to answer questions
or produce items at deposition, e.g., produce the following items:___________________(specify )]. A copy of that
order, together with a copy of proof of service, is attached to this Declaration and made a part of it as Exhibit A.

4. 4.The deposition by oral examination of___________________[name of deponent ] was scheduled
for___________________[date ], at___________________[time ], at___________________[location, e.g., the office
of___________________(name )], located at___________________[address ], as___________________[specified in
the court order or fixed by agreement or designated by___________________(specify moving party, e.g.,
plaintiff)___________________(name ) on___________________(number ) days' written notice as directed by the
court order]. [A true copy of the above-stated___________________(agreement or written notice) and of proof of
service on___________________(specify name of deponent and, if applicable, party with whom deponent is affiliated )
are attached to this declaration and made a part of it as Exhibits B and C].

5. 5. ___________________ [Specify moving party, e.g., Plaintiff]___________________[name ] attended the
above-stated deposition by oral examination [in the expectation that the testimony of___________________(name of
deponent ) would be taken in compliance with the court order].

6. 6.[___________________ (If seeking monetary sanction against attorney for advising noncompliance, add, e.g.,
On the advice of attorney___________________(name )___________________(name of deponent
)___________________(failed to appear at the deposition by___________________(time ), the time at which the
deposition was suspended by the deposition officer or appeared at the deposition but refused to testify or failed to
answer the following questions that the court ordered him/her to answer:___________________(specify ) and/or failed
to produce the following items that the court ordered him/her to produce:___________________(specify )).]
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7. 7.As a result of the failure of___________________[name of deponent ] to obey the court
order,___________________[specify moving party, e.g., plaintiff]___________________[name ] has been unable
to___________________[specify effects of deponent's disobedience, e.g., ascertain the facts on which defendant is
basing his defenses in this action].

8. 8. ___________________ [Name of deponent ] [and his/her attorney,___________________(name ),] acted
without substantial justification in___________________[failing to or advising the deponent not
to]___________________[appear or testify or answer specified questions and/or produce specified items] at the
deposition in that___________________[allege facts indicating lack of substantial justification ].

9. 9. ___________________ [Specify moving party, e.g., Plaintiff] has incurred the following reasonable expenses,
including attorney's fees, totaling $ ____________________, as a result of___________________[specify disobedient
party, e.g., defendant]'s conduct:___________________[itemize and explain basis for computation of requested amount
of expenses and fees ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

[i] Use of Form

This form of declaration is for use in support of a motion for an order that sanctions be imposed against a party
deponent or the party with whom the deponent is affiliated, because of the failure of the deponent to obey a court order
compelling his or her attendance, testimony, and, if applicable, production of items,n14 or a court order compelling
answers to questions or production of items at a deposition.n15

[ii] Monetary Sanctions

When a motion is made for a monetary sanction, it is suggested that an allegation of lack of substantial justification be
made (Paragraph 8). It alleges that the deponent, or the party with whom the deponent is affiliated, and, if applicable,
the attorney who advised the deponent not to obey the order, acted without substantial justification.n16

For purposes of monetary sanctions in favor of a moving party other than the noticing party and against a party
deponent or a party with whom the deponent is affiliated for failure to obey the court order, language is included to
show that the moving party attended the deposition in the expectation that the testimony of the deponent would be taken
pursuant to the court order (Paragraph 5).n17

Items of costs incurred by a noticing party as a result of the deponent's failure to obey the order may include the costs of
setting up the deposition, including fees for the deposition reporter and, if applicable, the operator of videotape
equipment, in addition to fees for attorney's time in traveling to and attending the deposition, and the costs of bringing
the motion for sanctions for failure to obey the court's order.n18

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that states
facts supporting the amount of the sanction sought.n19 This supporting declaration should be fairly detailed, and
contain more than a cursory description of the services for which the requested fees and costs were incurred.n20

[c] References
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For a general discussion and form of declaration, see Chapter 8.

[3] Order Imposing Sanctions for Refusal to Obey Order to Attend, Answer Questions, or Produce Items at
Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION FOR ORDER IM-
POSING____________________[ISSUE or EVID-
ENCE or TERMINATING and/or MONETARY]
SANCTION[S]
Code Civ. Proc. §§
2023.030,____________________[2025.450 or
2025.480]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., plaintiff],___________________[name ] for an order that
[a(n)]___________________[specify type of sanction sought, e.g., issue or evidence or terminating and/or monetary]
sanction [s] be imposed against___________________[specify party, e.g., defendant]___________________[name ]
because of the failure of___________________[name of deponent ], [___________________ (specify status if
applicable, e.g., defendant in this action or the vice president of___________________(name ), defendant in this action
(, who was designated by defendant to testify on its behalf),] to comply with the court order made pursuant to Code of
Civil Procedure Section 2025.___________________[450 or 480] entered on___________________[date ]
directing___________________[state substance of order ], came on regularly for hearing by this court
on___________________[date ]. Plaintiff appeared by counsel___________________[name ]; defendant appeared by
counsel___________________[name ] [;___________________(name of deponent ) appeared by
counsel___________________(name )] [;___________________(name of attorney against whom monetary sanctions
are sought ), attorney for___________________(name of deponent or party ), appeared___________________(on
his/her own behalf or by counsel___________________(name )].

[ADD, if motion for monetary sanction is granted ]

The court finds that____________________[specify party deponent or party with whom deponent is affiliated, and, if
applicable, attorney who advised deponent not to comply with court order ] has not shown that he/she acted with
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substantial justification or that other circumstances make imposition of a sanction unjust.

[CONTINUE ]

On proof made to the satisfaction of the court,,

IT IS ORDERED that

[EITHER, if motion is granted ]

___________________ [set forth type and specific provisions of sanction granted, e.g., an issue sanction is granted
prohibiting___________________(specify disobedient party, e.g., defendant) from___________________(supporting
or opposing) the following designated claims or defenses:___________________(set forth designated claims or
defenses )].

[OR, if motion is partially granted and partially denied ]

the motion for a[n]___________________[set forth type and specific provisions of sanction requested, e.g., issue
sanction prohibiting___________________(specify disobedient party, e.g., defendant) from opposing designated claims
be, and it hereby is granted as to___________________(specify designated claims ) and that it be, and hereby is denied
as to___________________(specify designated claims )].

[AND/OR, if motion for monetary sanction is granted ]

IT IS FURTHER ORDERED that the motion for an order for monetary sanctions in the form of reasonable expenses,
including attorney's fees, incurred as result of the sanctioned conduct, is granted, and___________________[specify
party deponent or party with whom deponent is affiliated, and, if applicable, attorney who advised deponent not to
comply with court order ] shall pay to___________________[specify moving party, e.g., plaintiff] the sum of $
____________________, by____________________[date ].
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order may be used as part of the proceedings attempting to impose sanctions for failure to obey an order
issued under Code of Civil Procedure Section 2025.450 (compelling deponent's attendance, testimony, and production
of items at deposition) or under Code of Civil Procedure Section 2025.480 (compelling deponent to answer specified
questions or produce specified items). The form contains alternative provisions granting or partially granting and
partially denying the motion. The order should be specific concerning the type of sanction imposed or denied. For
detailed discussion of sanctions, see Chapter 42.

[c] References
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For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersCivil ProcedureRemediesCosts & Attorney FeesCostsDepositions
& TranscriptsCriminal Law & ProcedureDiscovery & InspectionDiscovery MisconductGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.450 and discussion in § 51.42.

(n2)Footnote 2. See Code Civ. Proc. § 2025.480 and discussion in § 51.70.

(n3)Footnote 3. Code Civ. Proc. §§ 2025.450, 2025.480; see Code Civ. Proc. § 2023.030.

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n5)Footnote 5. Code Civ. Proc. § 2023.030.

(n6)Footnote 6. See Code Civ. Proc. § 2025.450.

(n7)Footnote 7. See [iii], below.

(n8)Footnote 8. See Code Civ. Proc. §§ 2023.030(a), 2025.450.

(n9)Footnote 9. See Code Civ. Proc. § 2025.480.

(n10)Footnote 10. See Code Civ. Proc. § 2025.480.

(n11)Footnote 11. See Code Civ. Proc. §§ 1212 (procedure for bringing accused contemnor before court),
2023.030(e) (contempt sanction generally), 2025.480.

(n12)Footnote 12. See Code Civ. Proc. § 1211.

(n13)Footnote 13. Lund v. Superior Court (1964) 61 Cal. 2d 698, 713, 39 Cal. Rptr. 891, 394 P.2d 707 .

(n14)Footnote 14. See Code Civ. Proc. § 2025.450.

(n15)Footnote 15. See Code Civ. Proc. § 2025.480.

(n16)Footnote 16. See Code Civ. Proc. § 2023.030(a) (since Code Civ. Proc. §§ 2025.450 and 2025.480 authorize
monetary sanction, court must impose that sanction unless it finds substantial justification or other circumstances that
make sanction unjust); see also Cal. Rules of Ct., Rule 3.1030 (sanctions for failure to provide discovery and effect of
lack of opposition to motion to compel).

(n17)Footnote 17. See Code Civ. Proc. § 2025.450.

(n18)Footnote 18. See Code Civ. Proc. § 2023.030(a).

(n19)Footnote 19. Code Civ. Proc. § 2023.040.

(n20)Footnote 20. In re Marriage of Niklas (1989) 211 Cal. App. 3d 28, 37-38, 258 Cal. Rptr. 921 (criticizing
declaration containing itemized entries supported by general descriptions such as ''research,'' ''review,'' and ''letter'').
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§ 51.171 Proceedings to Share Costs of Transcription

[1] Notice of Motion and Motion for Order That Costs of Transcription Be Borne or Shared by Another
Party

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER THAT COSTS OF TRANSCRIBING DEPOS-
ITION OF____________________[name ]
BE____________________[BORNE or SHARED]
BY____________________[specify party, e.g., DE-
FENDANT]____________________[name ] [;
MEMORANDA; DECLARATION(S)
OF____________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. § 2025.510
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________
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To____________________[specify party, e.g., defendant] and his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date], at___________________[time], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street
address],___________________[city],___________________[specify moving party, e.g.,
plaintiff]___________________[name] will, and hereby does, move for an order that the cost of transcribing the
deposition by oral examination of___________________[name of deponent], taken on___________________[date]
pursuant to a notice of deposition by___________________[specify moving party, e.g., plaintiff],
be___________________[borne or shared] by___________________[specify party, e.g.,
defendant]___________________[name]. The motion will be made on the ground that there is good cause
for___________________[specify party, e.g., defendant] to bear or share the costs of transcription in
that___________________[specify facts showing good cause, e.g., plaintiff does not require transcription of the
deposition and/or the examination of the deponent by defendant___________________(name) consumed most of the
deposition time and/or all of the parties except defendant___________________(name) agreed transcription should be
waived].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

This form of notice of motion and motion is for use by a party who noticed a deposition to obtain an order that the costs
of transcribing a deposition by oral examination be borne or shared by another party. Unless the court grants the order,
for good cause shown, the costs of transcribing the stenographic record of deposition testimony must be borne by the
noticing party.n1 For a discussion of costs of transcribing deposition testimony, see § 51.80.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Order That Costs of Transcription Be Borne or Shared by Another
Party

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________
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______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name]
IN SUPPORT OF MOTION FOR ORDER THAT
COSTS OF TRANSCRIBING DEPOSITION
OF____________________[name]
BE____________________[BORNE or SHARED]
BY____________________[specify party, e.g., DE-
FENDANT]____________________[name]
Code Civ. Proc. § 2025.510
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

I,___________________[name], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify moving party, e.g.,
plaintiff)___________________(name)].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., plaintiff]'s motion for
an order that the cost of transcribing the deposition by oral examination of___________________[name of deponent],
taken on___________________[date] pursuant to a notice of deposition by___________________[specify moving
party, e.g., plaintiff]___________________[name], be___________________[borne or shared]
by___________________[specify party, e.g., defendant]___________________[name].

3. 3. ___________________ [Specify facts showing good cause for ordering other party to bear or share costs of
transcription, e.g., Plaintiff is negotiating a settlement agreement with the party who was deposed and desires to defer
transcription or the cross-examination by defendant was extremely long and repetitive and invited lengthy recitals by
the deponent, causing the costs of transcription to be excessive].

4. 4.The above-stated deposition by oral examination took approximately___________________[number] hour(s).
The cost of transcribing the deposition testimony is estimated by___________________[name], the reporter for the
above-stated deposition, to be $ ____________________. [A copy of the estimate of the cost of transcription prepared
by___________________(name of deposition reporter) is attached to this declaration and made a part of it as Exhibit
A.]

[EITHER, if requesting other party to bear total cost]

5. 5. ___________________ [Specify reason for request, e.g., All the parties except for
defendant___________________(name) agreed to waive transcription of the deposition testimony because it was
nonproductive].
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[OR, if requesting other party to share cost]

5. 5. ___________________ [Specify portion of cost to be shared and reasons for request, e.g., Plaintiff requests
that defendant share one-half the cost of transcription, because defendant's cross-examination of the deponent, which
was repetitive and involved several lengthy recitals, constituted three quarters the deposition time].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date]

___________________[signature]

[b] Comments

This form of declaration is for use in support of a motion for an order that the costs of transcribing deposition testimony
be borne or shared by another party. The declaration must set forth facts showing good cause for ordering that the costs
of transcription be borne or shared by the other party.n2

Although Code of Civil Procedure Section 2025.510 does not require a party to make a reasonable and good-faith
attempt at an informal resolution before seeking an order that the transcription costs be borne or shared by the other
party,n3 good practice or local court rules may so require.n4

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion That Costs of Transcription Be Borne or Shared by Another Party

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION THAT COSTS OF
TRANSCRIBING DEPOSITION
OF____________________[name]
BE____________________[BORNE or SHARED]
BY____________________[specify party, e.g., DE-
FENDANT]____________________[name]
Code Civ. Proc. § 2025.510
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________
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The motion of___________________[specify party, e.g., plaintiff]___________________[name] for an order that the
cost of transcribing the deposition by oral examination of___________________[name of deponent], taken
on___________________[date] pursuant to a notice of deposition by___________________[specify moving party, e.g.,
plaintiff], be___________________[borne or shared] by___________________[specify party, e.g.,
defendant]___________________plaintiff appeared by counsel___________________[name ]; defendant appeared by
counsel___________________[name].

On proof made to the satisfaction of the court, and it appearing that the motion should
be___________________[granted or denied] in that___________________[specify findings],

IT IS ORDERED that

[EITHER, if motion that other party
should bear total cost is granted]

the motion be, and it hereby is, granted and that___________________ [specify party, e.g.,
defendant]___________________[name] bear the total cost of transcribing the above-stated deposition testimony
[provided that the total cost does not exceed $ ____________________].

[OR, if motion that other party
should share costs is granted]

the motion be, and it hereby is, granted and that___________________ [specify party, e.g.,
defendant]___________________[name] pay to___________________[specify person, e.g.,
___________________(moving party, e.g., plaintiff)___________________(name) or the deposition
reporter,___________________(name)] the sum of $ ____________________, as his/her share of the cost of
transcribing the above-stated deposition testimony.
Dated: ___________________.

___________________[signature]

Judge of the ___________________ Court

[b] Comments

This form of order may be used if the motion by the party noticing a deposition to have another party bear or share the
transcription cost is granted.n5

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureRemediesCosts & Attorney
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FeesCostsDepositions & TranscriptsEvidencePrivilegesJournalist's PrivilegeElements

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.510(b).

(n2)Footnote 2. See Code Civ. Proc. § 2025.510(b).

(n3)Footnote 3. Compare Code Civ. Proc. §§ 2025.260, 2025.410, 2025.420, 2025.470, 2025.480, 2025.520.

(n4)Footnote 4. For example of allegation of good-faith attempt at resolution, see form of declaration in §
51.164[2][a].

(n5)Footnote 5. See Code Civ. Proc. § 2025.510(b).
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§ 51.172 Proceedings for Order Suppressing Deposition

[1] Notice of Motion and Motion for Order Suppressing Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER SUPPRESSING [____________________
(AUDIO or VIDEO) RECORDING OF] DEPOS-
ITION OF____________________[name] [AND
FOR IMPOSITION OF MONETARY SANCTION]
[; POINTS AND AUTHORITIES; DECLARA-
TION(S) OF____________________(name(s))]
[Telephone Appearance]
Code Civ. Proc. §[§
2023.030(a),]____________________[2025.520 or
2025.530]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________
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To___________________[names of all parties attending deposition] and to the attorney of record for each party:

NOTICE IS HEREBY GIVEN that on___________________[date], at___________________[time], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street
address],___________________[city],___________________[specify moving party, e.g.,
defendant]___________________[name] will, and hereby does, move for an order suppressing [a portion of] the
deposition by oral examination of___________________[name of deponent ] that was [taken or recorded by audio
technology or recorded by video technology] on___________________[date] by___________________[specify party
noticing deposition or party causing deposition to be recorded, e.g., plaintiff]___________________[name].
[____________________ (Specify moving party, e.g., Defendant) will also, and hereby does, move for an order
imposing a monetary sanction in the amount of $_____ against___________________(specify person(s) against whom
sanction sought, e.g., plaintiff, ___________________(name ) and his/her attorney,___________________(name)).]
The motion will be made on the ground that

[EITHER, if seeking to suppress portions of transcript]

the transcript contains material errors in transcription, as set forth in the declaration of___________________[name],
attached to this motion and made a part of it.

[OR, if seeking to suppress transcript as whole]

the transcript as a whole fails to accurately record the testimony of___________________[name]
because___________________[specify reasons, e.g., it contains numerous inaccurately transcribed portions, rendering
even the correctly transcribed testimony ambiguous or out of context, as set forth in the declaration
of___________________(name), attached to this motion and made a part of it.

[OR, if seeking to suppress audio or video recording]

___________________ [specify reasons for suppression, e.g., the___________________(audio or video) recording
contains numerous inaudible portions rendering even audible testimony ambiguous or out of context, as set forth in the
declaration of___________________(name), attached to this motion and made a part of it or the appearance and
demeanor of___________________(name(s) of party, counsel, and/or witness) are distorted by the use of the camera
and lighting techniques)].

[CONTINUE]

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any]
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By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party who wishes to obtain an order suppressing a deposition
after a deponent refuses to approve the transcript forwarded to him or her by the deposition officer,n1 or refuses by a
signature to identify an audio- or video-recorded deposition as his or her own.n2 An order suppressing the deposition
may be granted if the court determines that the reasons given for the refusal to sign require rejection of the deposition in
whole or in part.n3 An unsigned deposition will be given the same effect as if signed, unless a motion to suppress the
deposition is granted.n4 For a discussion of procedures for obtaining a motion to suppress a deposition, see § 51.83.

[ii] Monetary Sanctions

The form includes optional language for moving that the opposing party, and, if applicable, the opposing party's
attorney, pay to the party who noticed the deposition a monetary sanction representing the reasonable costs and
expenses, including attorney's fees, incurred in bringing the motion to suppress the deposition.n5

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum of points
and authorities, and be accompanied by a declaration setting forth facts supporting the amount of any monetary sanction
sought.n6

The motion must be accompanied by a declaration showing a reasonable and good faith attempt at an informal
resolution of each issue presented by the motion.n7 Notwithstanding the outcome of the motion, the court must impose
a monetary sanction ordering that any party or attorney who fails to confer as required pay the reasonable expenses,
including attorney's fees, incurred by anyone as a result of that conduct.n8

[iii] Timing of Motion

There is no specific time frame within which a motion to suppress a deposition must be brought, but it must be
''seasonable.''n9 Under prior law, errors and irregularities in the manner of transcription of deposition testimony were
waived unless a motion to suppress the deposition was made with ''reasonable promptness after such defect is, or with
due diligence might have been, ascertained.''n10

[iv] Notifying Deposition Reporter of Motion

It is good practice to forward a courtesy copy of the notice of motion to suppress a deposition to the deposition reporter.
In this way, he or she may be alerted to review the stenographic notes and to prepare for the court hearing on the
motion.

[v] Lodging of Transcript or Tape With Court

It is good practice to lodge with the court a certified copy of the parts of the transcript, or a copy of the tape recording,
prior to a hearing on the motion to suppress the deposition.

[vi] Suppression of Audio or Video Recording Based on Objections to Inadmissibility
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In the case of an audio or video recording of deposition testimony, the court may also order that the recording be edited
or suppressed pursuant to objections made by any party following notice by a party of an intent to use the recording at
trial.n11 If a written motion is required by the court as a prerequisite to issuing an order to suppress or edit a deposition
following objections to its admissibility, this form may be adapted for such use.n12

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.

[2] Declaration Supporting Motion for Order Suppressing Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT MOTION FOR ORDER SUPPRESS-
ING [____________________ (AUDIO or VIDEO)
RECORDING OF] DEPOSITION
OF____________________[name ] [AND FOR IM-
POSITION OF MONETARY SANCTION]
Code Civ. Proc. § [§
2023.030(a),]____________________[2025.520 or
2025.530]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(identify moving party, e.g.,
defendant)___________________(name )].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., defendant]'s motion
for an order suppressing [a portion of] the deposition by oral examination of___________________[name of deponent
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],___________________[taken or recorded by audio technology or recorded by video technology]
on___________________[date ] by___________________[specify party noticing deposition or party causing
deposition to be audio- or video recorded, e.g., plaintiff]___________________[name ]. [This declaration is also made
in support of___________________(identify moving party, e.g., defendant)'s motion for an order
that___________________(specify party, e.g., plaintiff) (and his/her attorney,___________________(name ),) pay
to___________________(identify moving party, e.g., defendant) his/her reasonable expenses, including attorney's fees.]

3. 3.On___________________[date ],___________________[name of deposition officer ], the deposition officer
for the above-stated deposition notified___________________[specify moving party, e.g.,
defendant]___________________[name ] within the time and manner specified in Code of Civil Procedure Section
2025. [520 or 530] that the___________________[original transcript or audio recording or video recording] of the
deposition testimony of___________________[name of deponent ] was available for___________________[reading,
correcting, and signing or review].

4. 4.On___________________[date ],___________________[specify moving party, e.g.,
defendant]___________________[name ] reviewed the___________________[transcript or audio recording or video
recording] and observed the following errors and irregularities:

[EITHER, if error is in transcript ]

ERROR NO. 1 IN TRANSCRIPT:

(Page(s) ____________________, Line(s) ____________________:____________________(Set forth error, e.g., ''I
was traveling at 80 miles per hour.'')

CORRECTION OF ERROR 1:

___________________ [Set forth actual answer, e.g., The actual answer given by the witness was: ''I was going 30
miles per hour.'']

[Continue until all errors in transcript have been identified and corrected ]

[OR, if recording is inaudible ]

The following portions of the [video recording or audio recording] are inaudible:

___________________ [Specify number on recording equipment indicator ] through___________________[specify
number on recording equipment indicator ], unit of [tape or electronic storage] ___________________: [Indicate
inaudible portion, e.g., Witness's answer to question, ''How fast was your car traveling?'']

[Continue until all inaudible portions of recording have been identified ]

[OR, if video recording distorts appearance
or demeanor of participant ]

The following portions of the video recording distort the appearance and demeanor of___________________[specify
participant, e.g., deponent___________________(name ), or counsel for the defendant,___________________(name
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)], by poor lighting and _________________[impermissible] ''zooming'' techniques:

___________________ (Specify number on recording equipment indicator ) through___________________(specify
number on recording equipment indicator ), unit of [tape or electronic storage] ___________________.

[Continue until all portions of recording containing distortions have been identified ]

[5. On___________________(date ),___________________(specify moving party, e.g.,
defendant)___________________(name ) contacted___________________(name of deposition reporter ), the
deposition reporter at the above-stated deposition, and requested that he/she review his/her stenographic notes taken at
the above-stated deposition, and voluntarily correct the above-stated errors. He/She refused to make the changes
requested.]

6. 6. ___________________ [Set forth facts showing attempts made by moving party to resolve issues informally
before bringing motion to suppress deposition, e.g., I contacted___________________(name of attorney ), attorney
for___________________(specify opposing party, e.g., plaintiff)___________________(name ),
on___________________(date(s )) and proposed that___________________(specify, e.g., the parties stipulate to a
correction of the errors made by___________________(name of deposition reporter ) in transcribing the deposition
of___________________(name of deponent ) or the parties stipulate to editing out the objectionable portions of the
recording), but___________________(name of attorney ) refused]. As of the date of this motion, all efforts to resolve
the issues presented by the motion to suppress the deposition have been unsuccessful. [____________________ (A
copy or Copies) of correspondence between myself, as attorney for___________________(specify moving party, e.g.,
defendant)___________________(name ), and___________________(name of attorney ), attorney
for___________________(specify opposing party, e.g., plaintiff)___________________(name ),
dated___________________(date(s )), relating to the above-stated attempts to resolve informally the issues presented
by the motion to suppress the deposition are attached to and made a part of this declaration as Exhibit(s)
____________________.)]

[ADD, if monetary sanction is sought ]

7. 7. ___________________ [Specify opposing party, e.g., plaintiff]___________________[name ] [and his/her
attorney,___________________(name ),] acted without substantial justification in refusing
to___________________[specify, e.g., stipulate to the above-stated errors in transcription or edit out the objectional
parts of the recording] in that___________________[allege facts indicating lack of substantial justification ].

8. 8. ___________________ [Specify moving party, e.g., Defendant] has incurred reasonable expenses, including
attorney's fees, totalling $ ____________________, as a result of the conduct of___________________[specify
opposing party, e.g., defendant] [and his/her attorney,___________________(name )]:___________________[itemize
expenses and fees ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

This form of declaration is for use to support of a motion for an order to suppress all or part of a deposition because of
errors or irregularities in the transcription or recording of the testimony.n13 Optional language is provided if the
irregularity in an audio or video recording is based on improper or impermissible recording techniques (Paragraph
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4).n14

This form includes a paragraph for stating facts to show that the moving party made a reasonable and good-faith attempt
at an informal resolution of each issue presented by the motion. This declaration must accompany the motion.n15
Because of the importance of establishing that the party seeking to suppress a deposition attempted to resolve the issue
informally, it is a good practice to state offers for informal resolution in written correspondence, and to attach copies of
the correspondence to the declaration.

The form includes optional paragraphs for use when the moving party is seeking monetary sanctions against the
opposing party and, if applicable, his or her attorney, for that party's refusal to agree to stipulate to the errors and
corrections (Paragraphs 7-8).n16 Language is included to set forth facts showing that the party seeking discovery or that
party's attorney acted without substantial justification in the manner of conducting the deposition.n17

Additionally, in a request for a monetary sanction in discovery matters, the request must be accompanied by a
declaration that sets forth facts supporting the amount of the sanction sought.n18

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Suppressing Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO SUPPRESS
[____________________ (AUDIO or VIDEO) RE-
CORDING OF] DEPOSITION
OF____________________[name ] [AND FOR IM-
POSITION OF MONETARY SANCTION]
Code Civ. Proc. § [§
2023.030(a)]____________________[2025.520 or
2025.530]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., defendant]___________________[name ] for an order
suppressing [a portion of] the deposition by oral examination of___________________[name of deponent
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],___________________[taken or recorded by audio technology or recorded by video technology]
on___________________[date ] by___________________[specify party noticing deposition or party causing
deposition to be taken by audio or video technology, e.g., plaintiff]___________________[name ] [and for an order
imposing a monetary sanction,] came on regularly for hearing by this court on___________________[date ]. Plaintiff
appeared by counsel___________________[name ]; defendant appeared by counsel___________________[name ]
[;___________________(name of attorney against whom monetary sanctions are sought ), attorney
for___________________(name of deponent or party ), appeared___________________(on his/her own behalf or by
counsel___________________(name )].

The court finds that___________________[specify moving party, e.g., defendant] has engaged in a reasonable and good
faith attempt at an informal resolution of each issue presented by the motion. [The court also finds
that____________________(specify opposing party, e.g., plaintiff],___________________(name ) (and his/her
attorney,___________________(name )),____________________(have or has) not shown that he/she/they acted with
substantial justification or that other circumstances make imposition of a sanction unjust.]

On proof made to the satisfaction of the court, and it appearing that the reasons given for the failure or refusal
of___________________[name of deponent ] to ___________________[sign the transcript of the above-stated
deposition or identify the deposition as his or her own by a signature] require rejection of the deposition in [whole or
part],

IT IS ORDERED that

[EITHER, if portions of transcript are suppressed or corrected ]

the motion be, and it hereby is, granted and that the following portions of the deposition transcript
be___________________[corrected or suppressed] as specified, and that the deposition transcript be certified, as
so___________________[corrected or suppressed], as the correct record of the deposition testimony
of___________________[name of deponent ]:

NO. 1. Page(s) ____________________, line(s) ____________________:___________________[Change or
Eliminate]___________________[Set forth affected testimony as recorded, e.g., ''I was traveling at 80 miles per hour'']
to___________________[set forth corrected answer, e.g., ''I was traveling at 30 miles per hour''].

[Continue until all errors in transcript have been identified and corrected ]

[OR, if portions of audio or video recording
are suppressed or corrected ]

the motion be, and it hereby is, granted and that the following portions of the___________________[audio or video]
recording of the deposition proceedings be___________________[suppressed or edited] as specified, and that the
recording of the deposition be certified, as so___________________[suppressed or edited], as the correct record of the
deposition testimony of___________________[name of deponent ]:

NO. 1.____________________[Specify number on recording equipment indicator ]
through____________________[specify number on recording equipment indicator ], unit of [tape or electronic storage]
____________________:___________________[Set forth or describe statements or actions on recording that are
sought to be suppressed or edited, and set forth correction, if appropriate, as in above example ].
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[Continue until all errors in recording have been identified and corrected ]

[OR, if motion suppressing deposition is granted ]

the motion be, and it hereby is, granted and that the deposition be suppressed in its entirety.

[ADD, if motion for monetary sanction is granted ]

IT IS FURTHER ORDERED that___________________[specify opposing party, e.g.,
plaintiff]___________________[name ] [and his/her attorney,___________________[name ] pay
to___________________[specify moving party, e.g., defendant]___________________[name ] the sum of $
____________________, by____________________[date ], as reasonable expenses and attorney's fees.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order may be used if a motion to suppress a deposition in whole or in part is granted.n19 The form
contains various provisions granting the motion, and includes an optional paragraph for ordering that the opposing party
and, if applicable, that party's attorney, pay the reasonable costs and expenses of the moving party in obtaining the order
to suppress the deposition.n20

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewComputer & Internet LawCivil ActionsDamagesLegal
EthicsClient RelationsAttorney FeesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.520.

(n2)Footnote 2. See Code Civ. Proc. § 2025.530.

(n3)Footnote 3. See Code Civ. Proc. §§ 2025.520 (deposition transcript), 2025.530 (audio or video recording of
deposition).

(n4)Footnote 4. See Code Civ. Proc. §§ 2025.520 (deposition transcript), 2025.530 (audio or video recording of
deposition). For discussion of the effect of an unsigned deposition on the right of a party to use it at trial, see Code Civ.
Proc. § 2025.620, and discussion in § 51.82[3].

(n5)Footnote 5. See Code Civ. Proc. §§ 2023.030(a), 2025.520, 2025.530.
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(n6)Footnote 6. Code Civ. Proc. § 2023.040.

(n7)Footnote 7. Code Civ. Proc. §§ 2025.520(g), 2025.530(e).

(n8)Footnote 8. Code Civ. Proc. § 2023.010(i).

(n9)Footnote 9. See Code Civ. Proc. §§ 2025.520 (deposition transcript), 2025.530 (audio or video recording of
deposition).

(n10)Footnote 10. See pre-1986 Code Civ. Proc. § 2021(d).

(n11)Footnote 11. See Code Civ. Proc. § 2025.340(m).

(n12)Footnote 12. See further discussion of offers to introduce recordings in evidence at trial under Code Civ.
Proc. § 2025.340(m) in Ch. 50.

(n13)Footnote 13. See Code Civ. Proc. §§ 2025.520 and 2025.530.

(n14)Footnote 14. See, e.g., Code Civ. Proc. § 2025.340(g) (operator shall not distort appearance or demeanor of
deposition participants by use of camera or sound recording techniques).

(n15)Footnote 15. See Code Civ. Proc. §§ 2025.520 (suppression of deposition transcript), 2025.530 (suppression
of audio or video recording of deposition).

(n16)Footnote 16. See Code Civ. Proc. §§ 2023.030(a), 2025.520, 2025.530.

(n17)Footnote 17. See Code Civ. Proc. § 2023.030(a).

(n18)Footnote 18. Code Civ. Proc. § 2023.040.

(n19)Footnote 19. See Code Civ. Proc. §§ 2025.520 (deposition transcript), 2025.530 (audio or video recording).

(n20)Footnote 20. See Code Civ. Proc. §§ 2023.030(a), 2025.520. See discussion in [1][b], above.
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DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 51 Oral Depositions
PART K. Forms

Subpart 3 After Conduct of Deposition

2-51 California Deposition and Discovery Practice § 51.173

§ 51.173 Proceedings to Take Subsequent Deposition

[1] Notice of Motion and Motion for Order to Take Subsequent Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO TAKE SUBSEQUENT DEPOSITION
OF____________________[name ] [; POINTS AND
AUTHORITIES; DECLARATION(S)
OF____________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. § 2025.610
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

To___________________[name of each party who has appeared in the action ] and to his/her/its/their attorney of
record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
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thereafter as the matter can be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., plaintiff]___________________[name ] will, and hereby does,
move for an order granting him/her leave to take a___________________[specify number, e.g., second] deposition
of___________________[name ] [,___________________(specify party, e.g., defendant in this action)]. [If deponent
was designated by organization to testify, add, e.g., The above named-deponent was designated to testify on behalf
of___________________(specify party, e.g., defendant),___________________(name of organization
),___________________(specify type of organization, e.g., a private corporation.] The motion will be made on the
ground that there is good cause for an order allowing a subsequent deposition of___________________[name ] in
that___________________[specify basis of good cause, e.g., evidence not available at the time of the previous
deposition indicates that___________________(name of deponent ) has knowledge of other matters relevant to this
action that were not testified to at the previous deposition].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use by a party who seeks to take a subsequent deposition of a person.
The moving party may be either the party who served notice of the deposition of the particular deponent, or any party
who received such notice. An optional statement is provided if the deponent was previously examined as a result of
being designated to testify on behalf of an organization. In that case, two depositions of that person may be taken
without leave of court or a stipulation. All other natural persons may be deposed only once without leave of court or a
stipulation.n1 For a discussion of restrictions on the number of depositions that may be taken of a deponent, see § 51.90.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For memoranda of points and authorities relating to a motion to take a subsequent deposition, see California Points and
Authorities, Ch. 83, Depositions (Matthew Bender).

[2] Declaration Supporting Motion for Order to Take Subsequent Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________
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______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF___________________[name ]

IN SUPPORT OF MOTION FOR ORDER TO
TAKE SUBSEQUENT DEPOSITION
OF___________________[name ]
Code Civ. Proc. § 2025.610
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify moving party, e.g.,
plaintiff)___________________(name )].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., plaintiff]'s motion for
an order to take a___________________[number, e.g., second] deposition of___________________[name ]
[,___________________(specify party, e.g., defendant in this action)].

3. 3.The deposition of___________________[name ] was _________________[first] taken
on___________________[date ], by___________________[specify party who noticed deposition, e.g., plaintiff]. [A
second deposition of___________________[name ] was taken on___________________(date )
by___________________(specify party who noticed second deposition )]. Notice of___________________[the or
each] deposition was served on___________________[specify parties who were served notice ].

[4. ___________________ (If deponent was previously examined as a designee testifying on behalf of an organization,
add, e.g., At the prior depositions,___________________(name ) was examined as a result of being designated to
testify on behalf of (___________________ (specify party, e.g., defendant),___________________(name of
organization ),___________________(nature of organization, e.g., a private corporation).]

5. 5.There is good cause for permitting___________________[specify moving party, e.g.,
plaintiff]___________________[name ] to take a subsequent deposition of___________________[name ] in
that___________________[specify basis for subsequent deposition, e.g., since the prior deposition was taken,
additional evidence came to light on or about___________________(date ) through___________________(specify
source of evidence ), indicating that___________________(name of deponent ) has knowledge
of___________________(specify matters about which deponent has knowledge ), which_____(is or are) matter(s)
relevant and material to this action, and about which___________________(name ) was never questioned in the course
of the prior deposition].

6. 6.On the basis of the foregoing facts, it is necessary for___________________[specify moving party, e.g.,
plaintiff] to depose___________________[name ] again.
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I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order to permit a party to take a subsequent deposition
of a person.n2 An optional paragraph is provided if the deponent was previously examined as a designee of an
organization (Paragraph 4).n3

Although Code of Civil Procedure Section 2025.610 does not require a party to make a reasonable and good-faith
attempt at an informal resolution before seeking an order that a subsequent deposition be taken,n4 good practice or local
court rules may so require.n5

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Take Subsequent Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO TAKE SUB-
SEQUENT DEPOSITION
OF____________________[name ]
Code Civ. Proc. § 2025.610
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., plaintiff],___________________[name ] for an order granting
him/her leave to take a subsequent deposition of___________________[name ] [,___________________(specify party,
e.g., defendant in this action,)] came on regularly for hearing by this court on___________________[date ]. Plaintiff
appeared by counsel___________________[name ]; defendant appeared by counsel___________________[name ].

On proof made to the satisfaction of the court, and it appearing that the motion should be granted in
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that___________________[specify findings indicating good cause ],

IT IS ORDERED that the motion be, and it hereby is, granted and that___________________[specify moving party,
e.g., plaintiff]___________________[name ] is granted leave to take a subsequent oral deposition
of___________________[name ], on proper notice given to all the parties.
Dated: ___________________.

[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use if the court grants a motion to take a subsequent deposition of a person. Once the order is
obtained, a notice of deposition may be prepared and served.n6 A copy of the order should be attached to the notice of
deposition, and the notice should add language referring to the court order, e.g., ''pursuant to order of the court, a copy
of which is attached to this notice.''

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureDiscoveryMethodsOral
DepositionsEvidenceTestimonyGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.610.

(n2)Footnote 2. See Code Civ. Proc. § 2025.610.

(n3)Footnote 3. See Code Civ. Proc. § 2025.230.

(n4)Footnote 4. Compare Code Civ. Proc. §§ 2025.260, 2025.410, 2025.420, 2025.470, 2025.480, 2025.520,
2025.530.

(n5)Footnote 5. For example of good-faith resolution attempt allegation, see form of declaration in § 51.164[2][a].

(n6)Footnote 6. For discussion and a form of deposition notice, see §§ 51.20 and 51.142[1], respectively.
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CHAPTER 52 Written Depositions

2-52 California Deposition and Discovery Practice 52.syn

§ 52.syn Synopsis to Chapter 52: Written Depositions

§ 52.01 Depositions by Written Questions Generally

[1] Purpose

[2] Available to Parties

[3] Incorporation of Procedures for Taking Oral Depositions

§ 52.02 Scope of Examination

§ 52.03 Comparison With Other Discovery Methods

[1] Interrogatories

[2] Oral Depositions

§ 52.04 Appropriate Circumstances for Written Depositions

§§ 52.05-52.09 Reserved

§ 52.10 Time Limitations

[1] Earliest Time to Serve Notice of and Take Written Deposition

[2] Latest Time to Take Written Deposition

§ 52.11 Contents of Notice

[1] Requirements Incorporated From Code of Civil Procedure Section 2025

[a] Generally

[b] When Deponent Is Not a Natural Person
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[2] Identification of Deposition Officer

[3] Deferral in Selecting Date, Time, and Place of Deposition

§ 52.12 Direct Questions to Accompany Notice

§ 52.13 Service of Notice and Direct Questions

§ 52.14 Objections to Notice of Written Deposition

§§ 52.15-52.19 Reserved

§ 52.20 Cross Questions

§ 52.21 Redirect Questions

§ 52.22 Recross Questions

§ 52.23 Extension or Shortening of Time to Serve Questions

§§ 52.24-52.29 Reserved

§ 52.30 Types of Objections

[1] Objection to Form of Question

[2] Objection Raising Privilege or Work Product Protection

[3] Other Objections

§ 52.31 Service of Objections

[1] Generally

[2] Extension of Time for Service of Objection

§ 52.32 Waiver of Objection

§ 52.33 Motion to Sustain Objection Regarding Form of Question

[1] Burden on Objecting Party to Move Court to Sustain Objection

[2] When Motion Must Be Made

[3] Notice Period and Service Requirements

[4] Content of Order

§ 52.34 Motion to Overrule Objection Raising Privilege or Work Product Protection

[1] Burden on Questioning Party to Move Court to Overrule Objection

[2] When Motion Must Be Made
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[3] Notice Period and Service Requirements

[4] Content of Order

§ 52.35 Monetary Sanctions Against Nonprevailing Party

§§ 52.36-52.39 Reserved

§ 52.40 Types of Protective Orders and Criteria Applied

[1] Protective Orders Incorporated From Oral Deposition Provisions

[a] Availability Generally

[b] Criteria Applied in Issuing Order

[2] Protective Orders Requiring Substitution of Oral Deposition

[a] Order

[b] Criteria Applied in Issuing Order

[3] Protective Order Permitting Attendance and Oral Examination by Party at Written Deposition

[a] Order

[b] Criteria Applied in Issuing Order

[4] Protective Order Requiring Change of Deposition Officer

[a] Order

[b] Criteria Applied in Issuing Order

[5] Protective Order Sustaining or Overruling Objections to Questions

§ 52.41 Motion for Protective Order

[1] Generally

[2] Timeliness of Motion

[3] Order Granting or Denying Motion

§ 52.42 Monetary Sanctions Against Non-Prevailing Party

§§ 52.43-52.49 Reserved

§ 52.50 Delivery of Deposition Notice and Questions to Deposition Officer
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§ 52.51 Scheduling Deposition

[1] Determining Date, Time, and Place of Deposition

[2] Notifying Parties of Date, Time, and Place

§ 52.52 Deposition Subpoena of Nonparty Deponent

[1] Issuance and Service of Deposition Subpoena

[2] Deponent's Attack on Subpoena

§ 52.53 Preview of Questions by Deponent

§§ 52.54-52.59 Reserved

§ 52.60 Supervision of Deposition by Deposition Officer

[1] Administering Oath or Affirmation

[2] Reading Questions and Taking and Recording Testimony

[3] Recording Observations of Deponent's Demeanor

§ 52.61 Record of Deposition

§ 52.62 Persons Attending Written Deposition

[1] Generally

[2] Attendance by Telephone of Persons Other than Deponent

[3] Attendance of Counsel for Deponent

[a] Nonparty Deponent

[b] Party Deponent

[4] Attendance of Deposing Party, Other Parties Who Received Notice, or Counsel

§ 52.63 Objections at Deposition by Nonparty Deponent

§§ 52.64-52.69 Reserved

§ 52.70 Completion, Review, Certification, and Custody of Transcript or Recording of Written Deposition

§ 52.71 Copying, Hearing, or Viewing Transcript or Recording of Written Deposition

§ 52.72 Motion to Suppress Transcript or Recording of Written Deposition

§ 52.73 Subsequent Deposition of Natural Person
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§ 52.74 Use of Transcript or Recording of Written Deposition at Trial

§§ 52.75-52.79 Reserved

§ 52.80 Procedural Guide for Party Initiating Written Deposition

[1] Initiate Written Deposition

[2] Prepare and Serve Notice of Deposition

[3] Prepare and Serve Direct and Redirect Questions

[a] Prepare and Serve Direct Questions

[b] Prepare and Serve Redirect Questions

[4] Preview Direct Questions to Deponent

[5] Oppose Motion for Protective Order

[6] Review Objections to Direct and Redirect Questions and Attempt Informal Resolution of Objections

[7] Motion to Overrule Privilege and Work Product Objections to Direct and Redirect Questions

[8] Oppose Motion to Sustain Form-of-Question Objections to Direct and Redirect Questions

[9] Review Cross and Recross Questions

[10] Serve Objections to Cross and Recross Questions

[11] Attempt Informal Resolution of Objections to Cross and Recross Questions

[12] Motion to Sustain Form-of-Question Objections to Cross and Recross Questions

[13] Oppose Motion to Overrule Privilege and Work Product Objections to Cross and Recross Questions

[14] Forward Copies of Deposition Notice and Questions to Deposition Officer

[15] Serve Supplemental Notice of Date, Time, and Place of Deposition

[16] Issue Deposition Subpoena to Nonparty Deponent

[17] Maintain Custody of Transcript

[18] Furnish Copies of Transcript to Parties

§ 52.81 Procedural Guide for Party Responding to Notice of Written Deposition

[1] Review Notice of Written Deposition
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[2] Review Direct and Redirect Questions

[3] File Motion for Protective Order

[4] Serve Objections to Direct and Redirect Questions

[5] Attempt Informal Resolution of Objections to Direct and Redirect Questions

[6] Motion to Sustain Form-of-Question Objections to Direct and Redirect Questions

[7] Oppose Motion to Overrule Privilege and Work Product Objections to Direct and Redirect Questions

[8] Prepare and Serve Cross and Recross Questions

[a] Prepare and Serve Cross Questions

[b] Prepare and Serve Recross Questions

[9] Stipulation or Motion to Extend Time to Serve Cross or Recross Questions

[10] Review Objections to Cross and Recross Questions and Attempt Informal Resolution of Objections

[11] Motion to Overrrule Privilege and Work Product Objections to Cross and Recross Questions

[12] Oppose Motion to Sustain Form-of-Question Objections to Cross and Recross Questions

[13] Review Supplemental Notice of Date, Time, and Place of Deposition

[14] Obtain Copy of Deposition Transcript or Recording

§§ 52.82-52.89 Reserved

§ 52.90 Proceedings to Notice Deposition by Written Questions

[1] Notice of Written Deposition

[a] Form

[b] Comments

[2] Supplemental Notice of Date, Time, and Place of Written Deposition

[a] Form

[b] Comments

§ 52.91 Direct, Cross, Redirect, and Recross Questions

[1] Form
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[2] Comments

§ 52.92 Proceedings to Extend Time to Serve Cross, Redirect, or Recross Questions

[1] Stipulation Extending Time to Serve Cross, Redirect, or Recross Questions

[a] Form

[b] Comments

[c] References

[2] Ex Parte Motion for Order Extending Time to Serve Cross, Redirect, or Recross Questions

[a] Form

[b] Comments

[i] Use of Form

[ii] Contents of Motion

[iii] Notice and Declaration Regarding Notice

[iv] Supporting Papers

[v] Local Court Rules

[vi] Service

[c] References

§ 52.93 Objections to Questions

[1] Form

[2] Comments

§ 52.94 Proceedings to Sustain Objections Regarding Form of Question and Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Sustain Objection Regarding Form of Questions and Impose Monetary
Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction
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[iii] Opposition to Motion

[c] References

[2] Declaration Supporting Motion for Order to Sustain Objections Regarding Form of Question and Impose Monetary
Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Sustain Objections Regarding Form of Question and Impose Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 52.95 Proceedings to Overrule Objections to Questions Made on Grounds of Privilege or Work Product
Protection, and to Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Overrule Objections to Questions Made on Grounds of Privilege or
Work Product Protection, and to Impose Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[iii] Opposition to Motion

[c] References

[2] Declaration Supporting Motion for Order to Overrule Objections to Questions Made on Grounds of Privilege or
Work Product Protection, and to Impose Monetary Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Overrule Objections to Questions Made on Grounds of Privilege or Work Product
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Protection, and to Impose Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 52.96 Proceedings for Protective Order and Monetary Sanction

[1] Notice of Motion and Motion for Protective Order and to Impose Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[iii] Opposition to Motion

[c] References

[2] Declaration Supporting Motion for Protective Order and to Impose Monetary Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Protective Order and to Impose Monetary Sanction

[a] Form

[b] Comments

[c] References
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Scope

SCOPE

This chapter discusses depositions by written questions pursuant to Code of Civil Procedure Sections
2028.010-2028.080. Part A discusses the general features of the written deposition method of discovery. Part B
discusses the notice of written deposition. Part C discusses the interchange of questions. Part D discusses parties'
objections to questions. Part E discusses protective orders. Part F discusses preparations for the written deposition. Part
G discusses the conduct of the deposition. Part H discusses postdeposition procedures. Part I contains procedural guides
for a party noticing a deposition and procedural guides for nonnoticing parties entitled to participate in the deposition.
Finally, Part J contains forms for use in the written deposition process.

Cases in this chapter that were decided under provisions of the pre-1986 Civil Discovery Act that were reenacted or are
similar to provisions of the current Civil Discovery Act (Code Civ. Proc. §§ 2016.010-2036.050) are cited as
persuasive, rather than controlling, authority, and are followed by the parenthetical ''decided under prior law.''

When applicable, the text contains references to parallel Rule 31 of the Federal Rules of Civil Procedure. For additional
discussion of the Federal Rules of Civil Procedure, see Chapter 7.

For discussion of the availability of and participants in oral or written depositions, use of depositions at trial, recovery
of costs of depositions, and strategy considerations, see Chapter 50. Many of the procedures applicable to written
depositions are incorporated from the oral deposition provisions of the Civil Discovery Act (Code Civ. Proc. §§
2025.010-2027.010). For discussion of and forms for use in procedures applicable to oral depositions, see Chapter 51.
Chapter 51 also includes discussion of the use of written depositions in California for use in an action out of state under
Code of Civil Procedure Section 2029.010. For discussion of discovery procedures outside of California, including oral
depositions under Code of Civil Procedure Sections 2026.010 and 2027.010, see Chapter 6. For discussion of the
deposition of nonparties and deposition subpoenas, see Chapter 53.

For a discussion of strategies for integrating depositions by written questions with other discovery methods in making a
discovery plan, see Chapter 2. For a discussion of the time limits on discovery in general, see Chapter 3. For a
discussion of the general scope of discovery, and of privileges and other protected matters, see Chapters 20- 32. For a
discussion of judicial regulation of discovery methods by stipulations or other motions, see Chapter 41. For a general
discussion of sanctions for misuses of the discovery process, see Chapter 42. For a discussion of the use of depositions
by written questions to perpetuate testimony or preserve evidence before an action is commenced or pending appeal, see
Chapter 65.
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§ 52.01 Depositions by Written Questions Generally

[1] Purpose

A written deposition or deposition by written questions pursuant to Code of Civil Procedure Section 2028.010 et seq. is
an alternative to the more common method of deposition by oral examination under Code of Civil Procedure Section
2025.010 et seq. The purpose of a written deposition, like an oral deposition, is to discover facts relevant to the action,
or to develop an evidentiary record that can be admitted at trial.n1

A written deposition essentially consists of the preparation and exchange by the parties of successive sets of written
questions intended for a particular deponent, and the holding of a session at which a deposition officer puts the deponent
under oath, reads the questions, and records the deponent's responses.n2

[2] Available to Parties

A party has the right to take a written deposition without leave of court pursuant to Code of Civil Procedure Section
2028.010 et seq.n3 It should be noted, however, that when a party has initiated an oral deposition, an opposing party or
the deponent may move the court for a protective order requiring that a written deposition be substituted.n4

[3] Incorporation of Procedures for Taking Oral Depositions

The procedures for taking oral depositions set forth in Code of Civil Procedure Sections 2025.010 et seq. (governing
oral depositions in general), 2026.010 (governing oral depositions in another state, territory, or insular possession), and
2027.010 (governing oral depositions in a foreign nation) apply to written depositions, except as modified by the
provisions of Section 2028.010 et seq.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsForeign DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2017.010, 2025.010, 2028.010. For a discussion of written depositions in
relation to making a discovery plan, see Chapter 2.
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(n2)Footnote 2. See Code Civ. Proc.§§ 2028.010-2028.080.

(n3)Footnote 3. Code Civ. Proc. §§ 2025.210, 2028.010. This right is subject to any protective orders issued
pursuant to Code Civ. Proc. §§ 2025.420 and 2028.070. For a discussion of protective orders, see Part E (§§
52.40-52.49).

(n4)Footnote 4. Code Civ. Proc. § 2025.420(b)(6). For further discussion, see § 52.40[2].

(n5)Footnote 5. Code Civ. Proc. § 2028.010. For a discussion of oral depositions generally, see Chapters 50 and
51. For a discussion of taking depositions outside of California, see Chapter 6.
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§ 52.02 Scope of Examination

The scope of examination permitted in a written deposition is the same as that for an oral deposition. The matters
covered by the written deposition must be relevant to the subject matter of the action, must appear reasonably calculated
to lead to the discovery of admissible evidence, and must not be subject to privilege or work product protection.n1 For a
discussion of the scope of discovery, see Chapter 20. For a discussion of privileged and other protected matters, see
Chapters 21- 32.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDiscoveryRelevance

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2017.010, 2018.010 et seq., 2025.010, 2028.010.
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§ 52.03 Comparison With Other Discovery Methods

[1] Interrogatories

Written depositions should not be confused with written interrogatories pursuant to Code of Civil Procedure Section
2030.010 et seq. To avoid confusion, the Civil Discovery Act of 1986 (formerly Code Civ. Proc. §§ 2016-2036, recast
and renumbered without substantive changes operative July 1, 2005, as §§ 2016.010-2036.050) changed the name
''deposition upon written interrogatories'' used in the prior law to ''deposition by written questions.''n1

Written depositions differ from written interrogatories in many significant respects. Unlike written interrogatories,
which may be directed only to other parties, written depositions may be taken of any person, party, or nonparty.n2
While interrogatories are answered in private, with an opportunity to formulate answers after study, written deposition
questions are answered as they are read by the deposition officer, with no opportunity for previewing unless the
deponent has been given the direct examination questions in advance by the deposing party.n3 Only one party prepares
the written interrogatories, while all the parties have an opportunity to propound the questions read at a written
deposition.n4 There is no prescribed limit on the number of written deposition questions, but there is a limit of 35
specially prepared interrogatories, plus any additional number of official form interrogatories and an additional
maximum of three supplemental interrogatories, absent an attorney's declaration supporting the need for a greater
number or an order permitting additional supplemental interrogatories.n5 The use of written interrogatory responses at
trial is much more restricted than the use of written depositions at trial.n6

For detailed discussion of the use of interrogatories, see Chapter 60. For a discussion of all discovery methods in
relation to making a discovery plan, see Chapter 2.

[2] Oral Depositions

Written depositions are very similar to oral depositions, and the two could almost be considered substitute methods.
Code of Civil Procedure Section 2028.010 expressly states that, except as modified by subsequent sections, the
procedures for taking oral depositions set forth in Code of Civil Procedure Sections 2025.010-2027.010 apply to written
depositions.n7

However, oral depositions and written depositions differ in one significant respect that accounts for the relative
superiority of oral depositions. At an oral deposition, counsel for each party has the right to be present to observe the
demeanor of the deponent and conduct oral examination or oral cross-examination.n8 Absent a protective order, counsel
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for the parties may not attend a written de position to conduct oral examination or cross examination.n9

The parties are limited to the examination and cross-examination contained in the written questions prepared by them in
advance of the written deposition.n10 Unlike at an oral deposition, during a written deposition counsel does not have
the opportunity to rephrase a question, to seek clarification or elaboration of a response, to counter nonresponsive or
evasive answers, or to pursue new areas of inquiry suggested by the deponent's responses. Additionally, the spontaneity
possible at an oral deposition of a party deponent will not be possible at a written deposition of a party deponent,
because all the parties are entitled to the written deposition questions in advance of the deposition.n11

The one advantage of a written deposition over an oral deposition is the convenience and cost saving in the case of
either a deponent or the attorneys representing the parties residing at a considerable distance from the forum. The time
and expense of traveling to an oral deposition may be avoided by using a written deposition. A written deposition
requires only that written questions be prepared in advance and transmitted to the deposition officer who will conduct
the deposition at a location of his or her choice in the vicinity of the deponent's residence.n12

For detailed discussion of the use of oral depositions, see Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesUseCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2028.

(n2)Footnote 2. Compare Code Civ. Proc. § 2030.010(a) (interrogatories) with Code Civ. Proc. §§ 2025.010 (oral
depositions) and 2028.010 (depositions by written questions).

(n3)Footnote 3. Compare Code Civ. Proc. § 2030.210-2030.240 (response to interrogatories) with Code Civ. Proc.
§ 2028.060 (preview of written deposition questions).

(n4)Footnote 4. Compare Code Civ. Proc. § 2030.010 et seq. (no provision for ''cross interrogatories'') with Code
Civ. Proc. § 2028.030 (providing for cross and recross written deposition questions).

(n5)Footnote 5. Compare Code Civ. Proc. § 2028.010 et seq. (no numerical limits on written deposition questions)
with Code Civ. Proc. § 2030.030-2030.070 (numerical limits on interrogatories).

(n6)Footnote 6. Compare Code Civ. Proc. § 2030.410 (use of interrogatory responses at trial) with Code Civ. Proc.
§ 2025.620 (use of written depositions at trial).

(n7)Footnote 7. Code Civ. Proc. § 2028.010.

(n8)Footnote 8. See Code Civ. Proc. §§ 2025.330, 2025.340, 2025.420(b)(12).

(n9)Footnote 9. Code Civ. Proc. § 2028.070. For a discussion of the attendance of counsel at a written deposition,
see §§ 52.40[3] and 52.62.

(n10)Footnote 10. See Code Civ. Proc. § 2028.030. For a discussion of the preparation of questions, see § 52.12
and Part C (§§ 52.20-52.23).

(n11)Footnote 11. See Code Civ. Proc. § 2028.030. For a discussion of restrictions on previewing questions
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intended to protect spontaneity in depositions of nonparty deponents, see § 52.53.

(n12)Footnote 12. See Code Civ. Proc. §§ 2028.020, 2028.030, 2028.080.
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§ 52.04 Appropriate Circumstances for Written Depositions

Given the relative superiority of oral depositions to written depositions, and the likelihood that a written deposition will
be resisted in court by counsel for opposing parties if it would arguably prejudice or disadvantage them, a written
deposition would seem most appropriate when one or more of the following factors are present:n1

1. The deponent is a neutral witness, neither hostile nor friendly to the deposing party or the opposing
parties.

2. The factual information sought is of a simple, nontechnical nature.

3. The deponent is so distant from the forum that the cost of attending an oral deposition would be
excessive or disproportionate to the amount in controversy.

4. The deponent is of advanced age, poor health, or other infirmity.

5. The deponent occupies such a critical position in government or business that an oral deposition would
unnecessarily disrupt the governmental or business function.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. For a discussion of protective orders requiring oral depositions, see § 52.40[2].
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Reserved
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§ 52.10 Time Limitations

[1] Earliest Time to Serve Notice of and Take Written Deposition

The time limitation procedures for oral depositions, like other such procedures, are applicable to written depositions.n1
Therefore, a defendant may serve a notice of written deposition as a matter of right any time after being served with the
summons or making an appearance, and the plaintiff may serve a notice of written deposition 20 days or more after
service of the summons on or appearance by any defendant, or sooner by leave of court.n2

As a practical matter, the earliest time for taking a written deposition is dictated by the requirements discussed below
for service of the written deposition notice and direct questions on all parties, and the opportunity for these other parties
to submit in a timely fashion their own questions for the written deposition and any objections to the deposing party's
questions.n3

[2] Latest Time to Take Written Deposition

The latest time for taking a written deposition without leave of court, like other discovery methods, is 30 days before the
initial date set for trial of the action. The latest time to hear a motion concerning a written deposition without leave of
court is 15 days before the initial date set for trial.n4 If either of these dates falls on a Saturday, Sunday, or judicial
holiday (see Code Civ. Proc. § 10 (designated judicial holidays)), the last day is the next court day closer to the trial
date.n5 In the case of a retrial or new trial, discovery is reopened and these deadlines are calculated by reference to the
date initially set for the new trial.n6 For further discussion of time limitations on discovery, see Chapter 3.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2028.010.

(n2)Footnote 2. See Code Civ. Proc. § 2025.210. For further discussion of time limitations on noticing oral
depositions, see Ch. 51.

(n3)Footnote 3. For further discussion of the interchange of questions, see Part C (§§ 52.20-52.29). For further
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discussion of objections to questions, see Part D (§§ 52.30-52.39).

(n4)Footnote 4. See Code Civ. Proc. § 2024.020.

(n5)Footnote 5. Code Civ. Proc. § 2016.060.

(n6)Footnote 6. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70, 991
P.2d 156 ; see Ch. 3, § 3.01[2][g].
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§ 52.11 Contents of Notice

[1] Requirements Incorporated From Code of Civil Procedure Section 2025

[a] Generally

The notice of written deposition must conform, with certain exceptions, to the content requirements specified in Code of
Civil Procedure Section 2025.220 for a notice of oral deposition.n1 Therefore, the notice of written deposition must
contain the name, address, and telephone number of the deponent, or if the name of the deponent is not known, a
general description sufficient to identify the person or particular class to which the person belongs.n2

If the deponent is being asked to produce any materials at the deposition, the deposition notice must specify with
reasonable particularity the materials or category of materials to be produced.n3

If there is an intention by the party noticing the deposition to make an audio or video recording in addition to the
required stenographic record, the notice must include a statement of that intention.n4 Any intention to record the
testimony by stenographic method, through the instant visual display of the testimony must similarly be included in the
notice.n5 Any intention to use a video recording of deposition testimony of a treating or consulting physician or an
expert witness at trial, pursuant to Code of Civil Procedure Section 2025.620(d), also must be stated in the notice.n6

Code of Civil Procedure Sections 2028.010 and 2028.020 incorporate applicable procedures set out in Code of Civil
Procedure Section 2025.010 et seq. Therefore, the notice of deposition must also include in the notice or the
accompanying proof of service, as in the case of notices of oral deposition, a list of all the parties or attorneys for parties
on whom it is served.n7

If the party noticing the deposition intends to record the testimony by stenographic method, through instant visual
display of testimony, a copy of the deposition notice must also be given to the deposition officer.n8

For further discussion of these content requirements for notices of deposition, see Chapter 51. A form of written
deposition notice is set out at § 52.90[1][a].

[b] When Deponent Is Not a Natural Person

In the case of a deponent that is not a natural person, i.e., a government, corporation, partnership, or other organization,
the deposing party may specify in the written deposition notice the officer, manager, employee, or agent required to
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appear and testify on behalf of the deponent organization.n9 Otherwise, it will be the responsibility of the deponent
organization to select the representative or representatives most qualified to give testimony, based on the content of the
written questions served with the deposition notice.n10 This power of the deposing party to specify the deponent
appearing for an organization to testify at a deposition contrasts with a party organization's power to select who shall
answer written interrogatories on its behalf.n11

The service of the direct questions with the notice of written deposition eliminates the need for a description in the
notice of matters to be covered.n12

[2] Identification of Deposition Officer

Unlike the notice of oral deposition, the notice of written deposition must state the name or descriptive title, and
address, of the deposition officer.n13 Because the other parties and their counsel will normally not be present at the
written deposition, it is essential that the deposition officer be identified beforehand to permit timely objections to the
officer's qualifications.n14

Despite the express requirement for identification of the deposition officer in the notice of written deposition, the
substitution of another deposition officer, otherwise qualified, at the written deposition will not invalidate the
deposition.n15

[3] Deferral in Selecting Date, Time, and Place of Deposition

The notice of written deposition also differs from the oral deposition notice in that the date, time, and place of the
written deposition need not be stated in the notice, but may be left to the future determination of the deposition
officer.n16 This omission from the notice is the practical consequence of not knowing with any certainty beforehand the
time that will be consumed in the required interchange of written questions between the parties and in the resolution of
any motions concerning objections to the questions or protective orders. The deposing party may include, of course, a
date, time, and place for the deposition in the notice by scheduling the deposition with enough lead time to cover all
contingencies.

The choice of the date, time, and place for the written deposition will usually be left to later determination by the
deposition officer, no doubt after consultation with the attorney for the deposing party. At that time, the parties
presumably are entitled to written notification of the date, time, and place selected for the written deposition.n17

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.020.

(n2)Footnote 2. Code Civ. Proc. § 2025.220(a)(3).

(n3)Footnote 3. Code Civ. Proc. § 2025.220(a)(4).

(n4)Footnote 4. Code Civ. Proc. § 2025.220(a)(5).

(n5)Footnote 5. Code Civ. Proc. § 2025.220(a)(5).

(n6)Footnote 6. Code Civ. Proc. § 2025.220(a)(6).
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(n7)Footnote 7. See Code Civ. Proc. § 2025.240(a).

(n8)Footnote 8. Code Civ. Proc. § 2025.220(a)(5).

(n9)Footnote 9. See Code Civ. Proc. §§ 2020.310(e), 2025.280(a), 2026.010(b), 2027.010(b).

(n10)Footnote 10. See Code Civ. Proc. §§ 2020.310(e), 2025.230.

(n11)Footnote 11. See Code Civ. Proc. § 2030.250(b); see also Holler v. General Motors Corporation (E.D. Mo.
1944) 3 F.R.D. 296, 298 (discussing same contrast under the Federal Rules of Civil Procedure).

(n12)Footnote 12. See Code Civ. Proc. § 2025.230.

(n13)Footnote 13. Code Civ. Proc. § 2028.020; see Code Civ. Proc. §§ 2025.220(a)(3), 2025.230.

(n14)Footnote 14. See Code Civ. Proc. § 2025.320(e). For further discussion of the deposition officer's
qualifications, see Ch. 51.

(n15)Footnote 15. See Reimel v. House (1969) 268 Cal. App. 2d 780, 786, 74 Cal. Rptr. 345 .

(n16)Footnote 16. Code Civ. Proc. § 2028.020.

(n17)Footnote 17. For further discussion of scheduling the deposition, see § 52.51.
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§ 52.12 Direct Questions to Accompany Notice

The notice of written deposition must be accompanied by the deposing party's written questions that will be propounded
on direct examination.n1

Extreme care should be taken in drafting the questions. Because the deposing party will not be present at the written
deposition to rephrase or clarify questions, it is imperative that the questions be clear and unambiguous. Otherwise, time
may be consumed in overcoming objections by opposing parties to the form of the questions on the grounds of
ambiguity.n2 There is also the danger that the deponent's answer may be nonresponsive because the question was not
understood. To avoid these kinds of misunderstandings, it is advisable that technical terms and terms of art not be used,
except when they fall within the knowledge of an expert witness. It is also important that the questions be constructed to
elicit specific facts, and not conclusory generalities that will not be admissible at trial.n3

A form of direct questions is set out at § 52.91[1].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.030.

(n2)Footnote 2. For a discussion of objections to the form of a question, see § 52.30.

(n3)Footnote 3. See Molignaro v. Dutton, 373 F.2d 729, 731 (5th Cir. [Ga.] 1967), later app. 408 F.2d 795
(concerning comparable Fed. Rules Civ. Proc. Rule 31).
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§ 52.13 Service of Notice and Direct Questions

Consistent with the procedures for oral depositions applicable to written depositions,n1 the notice of written deposition
and the direct questions must be served on every other party who has appeared in the action.n2 The notice and direct
questions must be served in accordance with the general procedures applicable to service on parties of pleadings and
other papers after commencement of an action.n3

There is no requirement, express or implied, under the Civil Discovery Act that the notice of written deposition or direct
questions be served on a nonparty deponent. The nonparty deponent will usually be notified of the deposition by a
deposition subpoena.n4

The party serving the notice must retain the original with the original proof of service attached until six months after
final disposition of the cause, unless the court orders the papers preserved for a longer period.n5 The deposition notice
may not be filed with the court unless it is offered as relevant to the determination of an issue in a law and motion
proceeding or other hearing, or unless ordered filed for good cause.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeService of ProcessMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2028.010.

(n2)Footnote 2. See Code Civ. Proc. § 2025.240(a).

(n3)Footnote 3. See Code Civ. Proc. §§ 1010-1020. For a discussion of service requirements generally, see Ch. 8.

(n4)Footnote 4. See Code Civ. Proc. §§ 2020.010-2020.030, 2025.280(b), 2028.010. For discussion of service of
the deposition subpoena on a nonparty deponent, see § 52.52.

(n5)Footnote 5. See Cal. Rules of Ct. Rule 3.250(b).

(n6)Footnote 6. See Cal. Rules of Ct. Rule 3.250(a).
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§ 52.14 Objections to Notice of Written Deposition

A party receiving a notice of written deposition may object to it on the grounds that it is defective in the manner
provided for objections to notices of oral depositions.n1 For further discussion of objections to a notice of deposition on
the ground that the notice is defective, see Chapter 51.

Code of Civil Procedure Section 2028.010 adopts the procedure of Section 2025.410 in this respect. A party objecting
to a notice of oral deposition must promptly serve a written objection at least three calendar days before the deposition
date, and may move at the same time for a court order staying the deposition and quashing the deposition notice.n2
While the three-day period for serving objections may be awkward and unrealistic if a written deposition has been
noticed, an extension of the objection period is a matter for future legislation. It should be noted that a party's objection
to the form of a question must be made within 15 days after service of the question (unless the time is extended for
service by mail).n3

Just as in the case of oral depositions, a failure to object within the prescribed time period would be deemed a waiver of
any irregularity in the written deposition notice.n4

Because the deposition officer must be identified in the notice of written deposition, the time for a party's objection to
the deposition officer's qualifications also may need to be made within the same time period discussed above for
objections to defects in the notice of written deposition. Objections to the qualifications of a deposition officer
conducting an oral deposition may be made at any time before the deposition begins, or as soon thereafter as the
grounds for the objection could be discovered by reasonable diligence.n5 To permit a party to object to the
qualifications of the officer conducting the written deposition as late as the time of the deposition, as in the case of oral
depositions, would appear to be another unintended result of incorporating the oral deposition procedures into Code of
Civil Procedure Section 2028.010 et seq. It is suggested that future legislation require an earlier objection to the
qualifications of the deposition officer, where the objections are known in advance of the time noticed for the
deposition.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
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(n1)Footnote 1. See Code Civ. Proc. §§ 2025.410, 2028.010.

(n2)Footnote 2. See Code Civ. Proc. § 2025.410. For further discussion of objections to the notice and a motion to
quash, see Chapter 51.

(n3)Footnote 3. See Code Civ. Proc. § 2028.040; see also Code Civ. Proc. §§ 1013(a), 2016.050 (extensions for
service by mail). For discussion of service generally, see Chapter 8; for further discussion of service of objections, see §
52.31.

(n4)Footnote 4. See Code Civ. Proc. §§ 2025.410, 2028.010. For further discussion of waiver of objections in oral
deposition proceedings, see Chapter 51.

(n5)Footnote 5. Code Civ. Proc. § 2025.320(e).
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Reserved
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§ 52.20 Cross Questions

Within 30 days after being served with the notice of written deposition and direct questions (unless the time is extended
for service by mail), a party must serve any cross questions on all other parties entitled to notice of the deposition.n1
Besides extensions for service by mail, the specified time period for service of cross questions may be extended by
stipulation of the parties or by leave of court.n2

In order to prepare effective cross questions, a party will need to study the direct questions carefully, consider the range
of possible answers, and formulate cross questions that anticipate the various possible answers. The need for careful
draftsmanship, discussed previously in § 52.12, above, in the context of direct questions, applies equally as well to cross
questions.

When effective cross questions are impossible because a party cannot reasonably be expected to anticipate the answers
to the direct question, the only practical alternative may be for the cross-questioning party to seek a protective order
from the court directing that the entire deposition be taken by oral examination, or that the cross-questioning party be
permitted to attend the written deposition and propound his or her questions to the deponent by oral examination.n3
Any effort to obtain leave of court to defer submission of cross questions until after the direct questions have been
answered appears to be inconsistent with the express procedures for written depositions.n4 Nevertheless, on a showing
of good cause counsel may wish to seek such an order under the provisions for protective orders set forth in Code of
Civil Procedure Section 2025.420.n5

Because the cross-questioning party will not normally be present to observe the deponent's behavior and demeanor at
the written deposition, it might be prudent for certain background matters to be included in the party's cross questions.
For instance, it would be useful to ask what questions, if any, the deponent had previewed before the written
deposition.n6 It would also be useful to know what persons, if any, had been consulted, and what documents, if any, had
been reviewed in preparation for the written deposition. It might also be appropriate to ask whether the deponent was
familiar with the position taken by the deposing party in the case, and whether the deponent had formed an opinion in
favor of or against that position. It would also seem appropriate to ask the deponent to identify any documents that he or
she had brought for reference during the deposition.

The examination and cross-examination by written questions proceed as permitted at trial under the Evidence Code.n7
For a discussion of the scope of examination at a deposition, see Chapter 51.

A form of cross question is set out at § 52.91[1].
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten
DepositionsEvidenceTestimonyExaminationCross-ExaminationScopeEvidenceTestimonyExaminationDirect
Examination

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.030; see also Code Civ. Proc. §§ 1013(a), 2016.050 (extensions for service by
mail). For discussion of service generally, see Chapter 8.

(n2)Footnote 2. See Code Civ. Proc. §§ 2016.030, 2028.030. For further discussion of extending or shortening the
time within which to serve questions, see § 52.23.

(n3)Footnote 3. See Code Civ. Proc. § 2028.070. For discussion of these types of protective orders, see §
52.40[2],[3].

(n4)Footnote 4. Cf. Baron v. Leo Feist, Inc. (S.D. N.Y. 1946) 7 F.R.D. 71, 72 (interpreting comparable Fed. Rules
Civ. Proc. Rule 31, as prohibiting party from serving original cross questions, but allowing party to serve additional
cross questions, after direct questions and cross questions had been answered).

(n5)Footnote 5. See Code Civ. Proc. §§ 2025.420, 2028.010.

(n6)Footnote 6. For a discussion of previewing direct examination questions, see § 52.53.

(n7)Footnote 7. See Code Civ. Proc. §§ 2025.330, 2028.010; see also Evid. Code §§ 760-778.
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§ 52.21 Redirect Questions

Within 15 days after being served with cross questions (unless the time is extended for service by mail), the deposing
party must serve any redirect questions on all other parties entitled to notice of the deposition.n1 Because the deposing
party may be served with cross questions by each of the other parties, he or she may have the opportunity to serve more
than one set of redirect questions.n2 Furthermore, because cross questions may be served on the deposing party at
different times by the different parties, the deposing party may have different deadlines within which to serve redirect
questions.n3

The deposing party will be faced with the same burdens in preparing effective redirect questions as the other parties
faced in preparing cross questions. The deposing party must also consider whether it might be preferable to pose no
redirect questions, thereby presumably preventing any of the other parties from posing recross questions.n4

A form of redirect question is set out at § 52.91[1].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.030; see also Code Civ. Proc. §§ 1013(a), 2016.050 (extensions for service by
mail). For discussion of service generally, see Chapter 8.

(n2)Footnote 2. See Code Civ. Proc. § 2028.030.

(n3)Footnote 3. See Code Civ. Proc. § 2028.030.

(n4)Footnote 4. For a discussion of the scope of examination, see § 52.20 and Chapter 51.
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§ 52.22 Recross Questions

Within 15 days after being served with redirect questions (unless the time is extended for service by mail), a party must
serve any recross questions on all other parties entitled to notice of the deposition.n1

A question exists whether any limitations were intended regarding a party's right to serve recross questions. Arguably,
only a party that has served cross questions and been served with redirect questions by the deposing party is entitled to
serve recross questions. On the other hand, it is possible that the nature of the redirect questions will suggest the need
for recross questions by an entirely different party. Since Code of Civil Procedure Section 2028.010 incorporates the
procedures of Section 2025.010 et seq. (except as modified by Section 2028.010), it would appear that no limitations
would apply on who may serve recross questions.n2

A form of recross question is set out at § 52.91[1].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.030; see also Code Civ. Proc. §§ 1013(a), 2016.050 (extensions for service by
mail). For discussion of service generally, see Chapter 8.

(n2)Footnote 2. See Evid. Code § 773(a) (witness may be cross-examined on any matter within scope of direct
examination by each other party to action). For a discussion of the scope of examination, see § 52.20 and Chapter 51.
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§ 52.23 Extension or Shortening of Time to Serve Questions

The time periods specified for service of cross questions, redirect questions, and recross questions may be extended or
shortened by stipulation of the parties, or by order of the court for good cause shown.n1 A situation that might justify an
order for extension is when a party has objected to a set of questions, for example on the basis of their form, and the
opposing party will not stipulate to an extension of time to serve responsive questions pending resolution of the
objection.n2 Given the relatively short period within which to serve responsive questions, the extension order may need
to be obtained by ex parte motion or application, rather than on a noticed motion.n3 For discussion and general forms
for obtaining an order extending or shortening time, see Chapter 8.

Because the moving party bears the heavy burden of persuading the court that good cause exists for an extension, it may
be prudent for the moving party to have responsive questions ready for service in the event the order is denied by the
court.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsStipulationsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2016.030, 2028.030.

(n2)Footnote 2. For discussion of objections to the form of questions, see § 52.30[1].

(n3)Footnote 3. See form of ex parte motion in § 52.92[2].
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Reserved
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§ 52.30 Types of Objections

[1] Objection to Form of Question

Two categories of objections to written questions are expressly recognized in Code of Civil Procedure Sections
2028.040 and 2028.050, with different procedures specified for each category.n1 The first category contains only one
type of objection, an objection to the form of a question.n2 Objections to the form of the question will likely be made by
a party deponent, although they also can be made by any other party, just as in an oral deposition. For further discussion
of this type of objection in oral deposition proceedings, see Chapter 51.

[2] Objection Raising Privilege or Work Product Protection

The second category of objections contains two types of objection: (1) an objection that the question calls for
information that is privileged, and (2) an objection that the question calls for information that is protected work product
under Code of Civil Procedure Section 2018.010 et seq.n3

Any party served with direct, cross, redirect, or recross questions theoretically may serve objections to the questions on
the grounds of the form of the question, privilege, or work product.n4 The objections appear to be available whether or
not the party also is entitled to respond to the questions with another set of questions. For a discussion of objections on
privilege and work product grounds in the context of oral depositions, see Chapter 51.

[3] Other Objections

While objections regarding the form of the question, and objections raising privilege and work product protection, are
the only types of objections to questions expressly mentioned in Code of Civil Procedure Sections 2028.040 and
2028.050, respectively, other types of objections are possible. For instance, the questions might be so irrelevant to the
subject matter of the action as to justify an objection on that ground.n5 In this situation, rather than following the
procedures specified below for objections concerning the form of the question, privilege, or work product, an objecting
party presumably would be able to seek a protective order.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDiscoveryPrivileged MattersAttorney-Client
PrivilegeCivil ProcedureDiscoveryPrivileged MattersWork ProductScope
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FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2028.040, 2028.050.

(n2)Footnote 2. Code Civ. Proc. § 2028.040; see also Code Civ. Proc. § 2025.460(b).

(n3)Footnote 3. Code Civ. Proc. § 2028.050; see also Code Civ. Proc. § 2025.460(a).

(n4)Footnote 4. See Code Civ. Proc. §§ 2028.040, 2028.050; but see Cronan v. Dewavrin (S.D. N.Y. 1949) 9
F.R.D. 337, 338 (refusing to sustain objections made by a plaintiff for a nonparty deponent based on privilege to
defendant's questions, under comparable Fed. Rules of Civ. Proc., Rule 31).

(n5)Footnote 5. See Code Civ. Proc. § 2017.010; see also Code Civ. Proc. §§ 2017.020, 2023.010(c), 2025.420,
2025.470).

(n6)Footnote 6. For a discussion of protective orders, see Part E (§§ 52.40-52.49).

Page 435
2-52 California Deposition and Discovery Practice § 52.30



144 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 52 Written Depositions
PART D. Objection by Parties to Questions

2-52 California Deposition and Discovery Practice § 52.31

§ 52.31 Service of Objections

[1] Generally

Whether an objection is based on the form of the question, or on grounds of privilege or work product, the objecting
party must serve a specific objection on all parties entitled to notice of the deposition within 15 days after service of the
questions (unless the time is extended for service by mail).n1 A form of objections is set out at § 52.93[1].

[2] Extension of Time for Service of Objection

If the time deadline for objecting to questions is approaching, and the party anticipates that more time will be needed to
formulate objections, the party may seek a stipulation from the propounding party extending the time to object.n2 It
should be noted that in the case of direct questions, the time period for serving objections is 15 days after service of the
question, a period shorter than the 30-day time period for serving cross-questions.n3 In the case of cross, redirect, and
recross questions, the time for serving objections and responsive questions is the same.n4 It appears, however, that
objections are the only response that may be made to recross questions.n5 Accordingly, if a party seeks an extension of
time to serve both objections and responsive questions, the stipulation should so state.

If the propounding party will not stipulate to an extension of time to serve objections, it is unclear whether a party may
move for an order extending the time to object, either alone or as part of a motion to extend time to serve responsive
questions.n6Code of Civil Procedure Sections 2028.010-2028.080 omit any mention of court orders extending time
periods for objections to questions, but does state that objections that are not timely made are waived.n7

Code of Civil Procedure Sections 2028.010-2028.080 generally incorporate the procedures of Section 2025.010 et seq.;
therefore it may also be possible to seek the broad protective orders available under Section 2025.420 to prevent waiver
of an objection.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeService of ProcessTime LimitationsExtensionsCivil
ProcedureDiscoveryMethodsStipulationsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2028.040, 2028.050; see also Code Civ. Proc. §§ 1013(a), 2016.050 (extensions for
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service by mail). For discussion of service generally, see Chapter 8.

(n2)Footnote 2. See Code Civ. Proc. § 2016.030.

(n3)Footnote 3. Code Civ. Proc. §§ 2028.030-2028.050.

(n4)Footnote 4. Code Civ. Proc. §§ 2028.030-2028.050.

(n5)Footnote 5. See Code Civ. Proc. § 2028.030.

(n6)Footnote 6. See Code Civ. Proc. § 2028.030. For discussion of a motion for an extension order, see § 52.23.

(n7)Footnote 7. See Code Civ. Proc. §§ 2028.040 (objection to form of question), 2028.050 (objection based on
privilege or work product).

(n8)Footnote 8. See discussion of obtaining protective orders in Chapter 51.
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§ 52.32 Waiver of Objection

Failure of a party to serve an objection in a timely manner to the form of a direct, cross, redirect, or recross question
results in a waiver of that objection.n1 Likewise, failure of a party to timely serve an objection that a direct, cross,
redirect, or recross question calls for information that is privileged, or is protected work product prepared in anticipation
of litigation or for trial, results in a waiver of that objection.n2 Additionally, failure of a party to obtain a ruling from the
court sustaining an objection to the form of a question waives an objection on that ground.n3 This means that these
objections could not be raised at trial to prevent the introduction of the question and answer into evidence. If a party
overlooks an objection and discovers his or her error too late to object within the specified time period, but before the
deposition has taken place, the party arguably could move the court for relief from the waiver, at least when there are
circumstances that might constitute excusable neglect.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeDefenses, Demurrers, & ObjectionsWaiver & PreservationCivil
ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.040.

(n2)Footnote 2. Code Civ. Proc. § 2028.050.

(n3)Footnote 3. Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2028. For discussion of a
motion to sustain an objection to the form of a question, see § 52.33.

(n4)Footnote 4. See Code Civ. Proc. § 473; see also Fed. Rules Civ. Proc. Rule 6(b) (expressly permitting acts to
be done after specified time period in cases of excusable neglect).
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§ 52.33 Motion to Sustain Objection Regarding Form of Question

[1] Burden on Objecting Party to Move Court to Sustain Objection

The procedure for resolving an objection regarding the form of a question differs significantly from the procedure for
resolving an objection on privilege or work product grounds.n1 In the case of an objection to the form of the question,
the objecting party must serve the objections within the specified time period, attempt an informal resolution of the
issue with the party propounding the question, and then ''promptly move the court to sustain the objection.''n2 This
means that a question objected to on the basis of its form may be asked unless the objecting party obtains a court order
sustaining the objection.n3 In fact, unless the court has sustained the objection, the deposition officer shall propound to
the deponent any question to which objection is made, subject to that objection.n4

For a form of notice of motion and supporting declaration to sustain an objection regarding the form of a question, see §
52.94.

[2] When Motion Must Be Made

The time within which a motion to sustain an objection must be filed is unclear. Under Code of Civil Procedure Section
2028.040, the objecting party must serve the objection, and ''shall promptly'' move the court to sustain the objection.
The motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an
informal resolution of the issue presented by the objection and the motion.n5 This would seem to indicate that a
reasonable period of time and effort is expected to be consumed after service of objections and before filing of a motion
for communications between the parties to attempt a nonjudicial resolution of the dispute.

[3] Notice Period and Service Requirements

The notice period for the motion and the parties to be served are not specified in Code of Civil Procedure Section
2028.040. It would seem that the general notice period of at least 16 court days before the hearing for a written notice of
motion should be given,n6 plus additional time if service is by mail,n7 although Code of Civil Procedure Section
2028.040 does not expressly require use of a notice of motion. Because the objections themselves must be served on all
parties entitled to notice of the deposition, it would seem that all of these parties likewise would be entitled to notice of
the motion.n8

[4] Content of Order
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At or following the hearing on the motion, the court will issue an order containing a legal ruling on the positions argued
by the parties. If the objection is sustained, the court order presumably will give the propounding party the choice of
abandoning the question or reframing the question within a specified time period to overcome the objection, subject to
any further review by the court as specified in the order. Alternatively, to expedite matters, the court order itself might
reframe the question to overcome the objection. In the order, the court may also award monetary sanctions.n9 For
further discussion of monetary sanctions, see § 52.35. For a form of order granting a motion to sustain an objection, see
§ 52.94[3].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeTime LimitationsCivil ProcedurePleading & PracticeService of
ProcessMethodsMailCivil ProcedurePleading & PracticeService of ProcessTime LimitationsGeneral OverviewCivil
ProcedureDiscoveryMethodsWritten DepositionsEvidenceProcedural ConsiderationsBurdens of ProofAllocation

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2028.040, 2028.050.

(n2)Footnote 2. Code Civ. Proc. § 2028.040.

(n3)Footnote 3. See Code Civ. Proc. § 2028.040.

(n4)Footnote 4. Code Civ. Proc. § 2028.040.

(n5)Footnote 5. Code Civ. Proc. § 2028.040.

(n6)Footnote 6. See Code Civ. Proc. § 1005(b); see also Cal. Rules of Ct. Rule 3.1300.

(n7)Footnote 7. See Code Civ. Proc. §§ 1013(a), 2016.050; see also Code Civ. Proc. § 1013(c), (e) (extensions for
service by Express Mail or facsimile transmission); see also discussion in Chapter 8.

(n8)Footnote 8. See Code Civ. Proc. § 2028.040.

(n9)Footnote 9. See Code Civ. Proc. § 2028.040.
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§ 52.34 Motion to Overrule Objection Raising Privilege or Work Product Protection

[1] Burden on Questioning Party to Move Court to Overrule Objection

In the case of an objection that the question calls for information that is privileged, or is protected work product under
Code of Civil Procedure Section 2018.010 et seq., the objecting party need only serve the objection within the specified
time period. The burden then shifts to the party who propounded the question to attempt an informal resolution of the
issue with the objecting party, and to ''then move the court for an order overruling that objection.''n1 Unlike a question
objected to because of its form, a question objected to on the basis of privilege or work product cannot be asked unless
the propounding party obtains a court order overruling the objection.n2

For a form of notice of motion and supporting declaration to overrule an objection on privilege or work product
grounds, see § 52.95.

[2] When Motion Must Be Made

As is the case with a motion to sustain an objection, the time within which a motion to overrule an objection must be
filed is unclear.n3 Curiously, the language of Code of Civil Procedure Section 2028.040, under which the objecting
party ''shall promptly'' move the court to sustain an objection to the form of a question, is not replicated in Code of Civil
Procedure Section 2028.050. In the case of an objection raising privilege or work product protection, the objection must
be served by the objecting party, and the party who propounded the question ''may then'' move the court to overrule the
objection.n4 The absence of the word ''promptly'' would seem to be inadvertent, and not indicative of a different time
standard for filing motions to overrule objections on privilege and work product grounds.

The motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an
informal resolution of each issue presented by the objection and the motion.n5 This would seem to indicate that a
reasonable period of time and effort is expected to be consumed after service of objections and before filing of a motion
for communications between the parties to attempt a nonjudicial resolution of the dispute.

[3] Notice Period and Service Requirements

As with the motion to sustain an objection to the form of a question, the notice period and the parties to be served are
not mentioned in Code of Civil Procedure Section 2028.050. It would seem that the general notice period of at least 16
court days before the hearing date for a written notice of motion should be given,n6 plus additional time if service is by
mail.n7 Because the objections themselves must be served on all parties entitled to notice of the deposition, it would
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seem that all of these parties likewise would be entitled to notice of the motion.n8

[4] Content of Order

At or following the hearing on the motion, the court will issue an order containing a legal ruling on the positions argued
by the parties. If the objection is sustained, the court order presumably will give the propounding party the choice of
abandoning the question or reframing the question within a specified time period to overcome the objection, subject to
any further review by the court as specified in the order. Alternatively, to expedite matters, the court order itself might
reframe the question to overcome the objection. In the order, the court may also award monetary sanctions.n9 For
further discussion of monetary sanctions, see § 52.35. For a form of order granting a motion to overrule an objection,
see § 52.95[3].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeTime LimitationsCivil ProcedurePleading & PracticeService of
ProcessTime LimitationsGeneral OverviewCivil ProcedureDiscoveryMethodsWritten DepositionsCivil
ProcedureDiscoveryPrivileged MattersGeneral OverviewEvidenceProcedural ConsiderationsBurdens of
ProofAllocation

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.050.

(n2)Footnote 2. Code Civ. Proc. § 2028.050.

(n3)Footnote 3. See Code Civ. Proc. § 2028.050.

(n4)Footnote 4. Code Civ. Proc. § 2028.050.

(n5)Footnote 5. Code Civ. Proc. § 2028.050.

(n6)Footnote 6. See Code Civ. Proc. § 1005(b); see also Cal. Rules of Ct. Rule 3.1300.

(n7)Footnote 7. See Code Civ. Proc. §§ 1013, 2016.050; see also discussion in Chapter 8.

(n8)Footnote 8. See Code Civ. Proc. § 2028.050.

(n9)Footnote 9. See Code Civ. Proc. § 2028.050.
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§ 52.35 Monetary Sanctions Against Nonprevailing Party

In addition to ruling on the objections to the questions, the court must also determine whether any monetary sanctions
are appropriate.n1 Monetary sanctions for abuse of discovery under Code of Civil Procedure Section 2023.010 et seq.
are expressly authorized in Code of Civil Procedure Sections 2028.040 and 2028.050 against any party, person, or
attorney who unsuccessfully makes or opposes a motion to sustain an objection, unless the court finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n2 Monetary sanctions under Code of Civil Procedure Section 2023.030 include the reasonable
expenses, including attorney's fees, incurred in the misuse of the discovery process.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2028.040, 2028.050.

(n2)Footnote 2. Code Civ. Proc. §§ 2028.040(c), 2028.050(c).

(n3)Footnote 3. Code Civ. Proc. § 2023.030(a). For further discussion of Code Civ. Proc. § 2023.010 et seq., see
Chapter 42.
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Reserved
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§ 52.40 Types of Protective Orders and Criteria Applied

[1] Protective Orders Incorporated From Oral Deposition Provisions

[a] Availability Generally

Code of Civil Procedure Section 2028.070 provides that when a written deposition is sought, the court may make any
appropriate order listed in Code of Civil Procedure Section 2025.420, which covers protective orders in the case of oral
depositions.n1Code of Civil Procedure Section 2025.420 provides that the court, on good cause shown, may make any
order that justice requires to protect any party, deponent, or other natural person or organization from unwarranted
annoyance, embarrassment, or oppression, or undue burden and expense, including but not limited to one of fifteen
types of listed protective orders.n2 Most of the protective orders listed for noticed oral depositions are just as
appropriate for noticed written depositions. For a discussion of protective orders available in oral deposition
proceedings, see Chapter 51.

Code of Civil Procedure Section 2028.070 also specifically authorizes four additional protective orders, which are
discussed in [2]-[5], below.

[b] Criteria Applied in Issuing Order

Just as in the case of oral depositions, a good cause showing of unwarranted annoyance, embarrassment or oppression,
or undue burden and expense, will be required to obtain any of these types of protective orders in written deposition
proceedings. In addition, a motion for a protective order must be accompanied by a declaration stating facts showing a
reasonable and good-faith attempt at an informal resolution of each issue presented by the motion.n3

[2] Protective Orders Requiring Substitution of Oral Deposition

[a] Order

In addition to the protective orders incorporated from Code of Civil Procedure Section 2025.420, Code of Civil
Procedure Section 2028.070 lists four specific types of protective orders that may be sought in response to a notice of
written deposition. The first and most significant of these protective orders is that the deponent's testimony be taken by
oral instead of written examination.n4

[b] Criteria Applied in Issuing Order
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No criteria are set forth in Code of Civil Procedure Section 2028.070, nor have any clear criteria been given in any
reported California decisions to date, on when it is appropriate for a court to issue a protective order requiring the
substitution of an oral deposition for a requested written deposition.n5

It would seem appropriate that different criteria should be applied by the courts in the case of a protective order
requiring an oral deposition than in the case of one of the fifteen types of protective orders incorporated from the oral
deposition provisions. In the latter case, the test is whether justice requires the protective order to prevent unwarranted
annoyance, embarrassment, or oppression, or undue burden and expense.n6 These criteria in some situations might not
seem relevant to an inquiry concerning whether to require the substitution of an oral deposition for a requested written
deposition. For example, it is difficult to see how a substitution could be justified as preventing unwarranted annoyance,
embarrassment, or oppression. Moreover, the substitution of an oral deposition for a written deposition might entail
greater, rather than lesser, burden and expense; convenience and cost savings are, after all, the primary advantage of
written depositions over oral depositions.n7 Accordingly, it may be necessary to look at other factors for appropriate
criteria.

The federal courts have indicated, in the context of comparable Rule 31 of the Federal Rules of Civil Procedure, that a
court should issue a protective order requiring the substitution of an oral deposition for a written deposition on a good
cause showing by the moving party that any convenience or cost savings possible with a written deposition are
outweighed by the prejudice or disadvantage that could result to the moving party in the absence of a face-to-face oral
examination of the deponent.n8 A similar balancing of equities approach has been adopted by the federal courts when a
party or a nonparty deponent has moved for a protective order requiring the substitution of a written deposition for the
oral deposition requested by the deposing party. However, the burden of persuasion in these situations rests with the
party or the nonparty deponent advocating the substitution of a written deposition.n9

The federal courts have applied the following criteria in balancing the equities for an oral deposition versus a written
deposition:

1. Whether the deponent could be expected to be hostile or uncooperative and give evasive or
nonresponsive answers to written questions, thereby making a searching face-to-face oral examination
necessary.n10

2. Whether the deposition could be expected to be brief and cover simple or formal facts, or whether it
would be lengthy and cover complex, technical, or wide-ranging factual details, making it difficult to
frame adequate written questions.n11

3. Whether the additional expense of an oral deposition would cause financial hardship or would be
disproportionate to the amount in controversy.n12

4. Whether the deponent is of such advanced age, poor health, or other infirmity as to make a written
deposition necessary or preferable.n13

5. Whether the deponent occupies such a critical position in government or business that a written
deposition is necessary or preferable to minimize the disruption of the governmental entity or
business.n14

[3] Protective Order Permitting Attendance and Oral Examination by Party at Written Deposition

[a] Order
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The second type of protective order that may be sought in response to a notice for written depositions is one that permits
a party or parties who receive the notice to attend the written deposition in person or by attorney and propound
questions orally to the deponent.n15

This type of protective order produces a hybrid of a written deposition and an oral deposition. It is similar in many
respects to an oral deposition at which written questions are read to the deponent pursuant to Code of Civil Procedure
Section 2025.330(e).n16

As a practical matter, in those instances when a party persuades a court to permit attendance and oral examination at a
written deposition, the party who has propounded the written questions may feel compelled to likewise petition the
court for the right to attend and conduct oral examination.n17 If the deposing party does not attend the written
deposition at which oral cross-examination has been authorized by the court, he or she will not have the opportunity to
object at the deposition to any oral questions put to the deponent by the attending party. Aside from the practical futility
of objecting after the fact to questions already asked and answered, a question arises whether the deposing party, by
choosing not to attend the written deposition, has waived his or her right to object to the introduction at trial of answers
to oral questions asked at the deposition.n18 The deposing party, by choosing not to attend the deposition, also will
have lost the opportunity to conduct redirect examination in response to the attending party's oral cross-examination of
the deponent. For these reasons, it is to be expected that a decision by a court to permit oral cross-examination at a
written deposition will have the practical effect of converting the written deposition to an oral deposition.

[b] Criteria Applied in Issuing Order

Just as in the case of protective orders requiring the substitution of an oral deposition for a written deposition, there are
no criteria set forth in Code of Civil Procedure Section 2028.070, or in any reported California court decisions to date,
on when it is appropriate for a court to permit oral cross-examination at a written deposition. Because the practical
effect of this type of protective order may be the same as that of a protective order requiring an oral deposition, it would
seem proper for the courts to apply the same criteria set forth in [2] [b], above, for protective orders requiring an oral
deposition.

[4] Protective Order Requiring Change of Deposition Officer

[a] Order

A third type of protective order that may be sought in response to a notice for written deposition is one requiring the
changing of the designated deposition officer.n19

[b] Criteria Applied in Issuing Order

The criteria for obtaining a protective order requiring that the written deposition be taken before an officer other than
the one named or described in the deposition notice can be found in the qualifications for a deposition officer set forth
in Code of Civil Procedure Section 2025.320.n20 Accordingly, this type of protective order will be appropriate if the
named or described deposition officer is not authorized to administer oaths, is financially interested in the action, or is a
relative or employee of any attorney for a party in the action.n21

[5] Protective Order Sustaining or Overruling Objections to Questions

Another type of protective order that may be sought relating to written depositions is one that sustains or overrules
objections made under Code of Civil Procedure Sections 2028.040 and 2028.050 to questions to be propounded.n22

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten DepositionsCivil
ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.420, 2028.070.

(n2)Footnote 2. See Code Civ. Proc. § 2025.420(b)(1)-(15).

(n3)Footnote 3. Code Civ. Proc. § 2025.420; see Chapter 51.

(n4)Footnote 4. Code Civ. Proc. § 2028.070(a).

(n5)Footnote 5. Cf. Hopkins v. Superior Court (1930) 105 Cal. App. 133, 134, 286 P. 1053 (approving
court-ordered substitution of written deposition for requested oral deposition when moving party could not afford to hire
counsel to attend New York City deposition and other facts indicated deposing party would not be prejudiced by written
deposition; decided under prior law); see also Beverly Hills Nat. Bank & Trust Co. v. Superior Court (1961) 195 Cal.
App. 2d 861, 867, 16 Cal. Rptr. 236 (decided under prior law).

(n6)Footnote 6. Code Civ. Proc. § 2025.420.

(n7)Footnote 7. For a comparison of the two types of depositions, see § 52.03.

(n8)Footnote 8. United States v. S.S. Marine Courier (S.D. N.Y. 1964) 236 F. Supp. 476, 477 (decided under prior
rule); see also Oscar Gruss & Son v. Lumberman's Mutual Casualty Co. (S.D. N.Y. 1966) 41 F.R.D. 279 (decided under
prior rule).

(n9)Footnote 9. See Kakuwa v. Sanchez, (9th Cir. [Guam] 1974) 498 F. 2d 1223, 1224 ; Intercontinental Fibres,
Inc. v. United States (U.S. Customs Ct. 1972) 352 F. Supp. 952, 957-958 ; see also Winbourne v. Eastern Airlines (2d
Cir. 1980) 632 F.2d 219, 226 ; Alliance to End Repression v. Rochford (1976) 75 F.R.D. 428, 429 .

(n10)Footnote 10. See Intercontinental Fibres, Inc. v. United States (U.S. Customs Ct. 1972) 352 F. Supp. 952,
957 ; In re China Merchants Steam Navigation Co. (S.D. N.Y. 1966) 259 F. Supp. 75, 78 ; Interlego A.G. v.
Leslie-Henry Co. (3d Cir. [Pa.] 1963) 32 F.R.D. 9, 11 .

(n11)Footnote 11. See Intercontinental Fibres, Inc. v. United States (U.S. Customs Ct. 1972) 352 F. Supp. 952,
957 ; In re China Merchants Steam Navigation Co. (S.D. N.Y. 1966) 259 F. Supp. 75, 78 ; see also Oscar Gruss & Son
v. Lumberman's Mutual Casualty Co. (S.D. N.Y. 1966) 41 F.R.D. 279, 281 .

(n12)Footnote 12. See United States v. S.S. Marine Courier (S.D. N.Y. 1964) 236 F. Supp. 476, 477 ; Interlego
A.G. v. Leslie-Henry Co. (3d Cir. [Pa.] 1963) 32 F.R.D. 9, 11 ; see also Winbourne v. Eastern Airlines (2d Cir. 1980)
632 F.2d 219, 226 .

(n13)Footnote 13. See Kakuwa v. Sanchez (9th Cir. [Guam] 1974) 498 F. 2d 1223, 1224 ; Colonial Capital Co. v.
General Motors Corp. (D. Conn. 1961) 29 F.R.D. 514, 518 .

(n14)Footnote 14. See Capitol Vending Co. v. Baker (D. D.C. 1964) 36 F.R.D. 45, 46 ; Colonial Capital Co. v.
General Motors Corp. (D. Conn. 1961) 29 F.R.D. 514, 518 ; but see Alliance to End Repression v. Rochford (1976) 75
F.R.D. 428, 429 (oral deposition of Mayor of Chicago permitted despite request for discovery by other means, because
mayor was hostile party in action).

(n15)Footnote 15. Code Civ. Proc. § 2028.070(b).
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(n16)Footnote 16. For discussion of an oral deposition proceeding under Code Civ. Proc. § 2025.330(e), see
Chapter 51.

(n17)Footnote 17. See United States v. S.S. Marine Courier (S.D. N.Y. 1964) 236 F. Supp. 476, 477 .

(n18)Footnote 18. See Code Civ. Proc. § 2025.620.

(n19)Footnote 19. Code Civ. Proc. § 2028.070(d).

(n20)Footnote 20. See Code Civ. Proc. §§ 2025.320, 2028.010. For discussion of these criteria, see Chapter 51.

(n21)Footnote 21. See Code Civ. Proc. § 2025.320.

(n22)Footnote 22. Code Civ. Proc. § 2028.070(c).
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§ 52.41 Motion for Protective Order

[1] Generally

Before, during, or after a deposition, a party, a deponent, or any other affected natural person or organization may
promptly move the court in which the action is pending for a protective order.n1

Before seeking a protective order, the moving party must make a reasonable and good-faith attempt at an informal
resolution with the opposing party of each issue presented by the motion.n2 Having failed to achieve an informal
resolution of the issue, the party may then file and serve the motion for a protective order, including a supporting
declaration stating facts showing his or her reasonable and good-faith attempt at an informal resolution of the dispute.n3

In addition to filing a notice of motion for a protective order, the moving party should file a declaration in support of the
motion stating facts showing good cause for issuance of the the protective order and a memorandum of points and
authorities. For forms for use in obtaining protective orders of the type specified in Code of Civil Procedure Section
2028.070, see § 52.96. For forms for use in obtaining protective orders of the type incorporated from the oral deposition
provisions, see Chapter 51.

The party opposing the motion should file a declaration in opposition to the motion reciting facts to refute a good cause
showing for the protective order, together with a memorandum of points and authorities.n4 The party also should
include in the opposing declaration a statement of facts supporting his or her reasonable and good-faith attempt at an
informal resolution of the dispute.n5

[2] Timeliness of Motion

What will be considered a prompt or otherwise timely motion may depend on the nature of the protective order sought
and the status of the moving party. In the case of a motion for a protective order requiring the substitution of an oral
deposition, or permitting oral cross-examination at a written deposition, it is arguable that the courts should require the
motion to be served within 30 days after service of the deposition notice and direct questions (unless the time is
extended for service by mail or by facsimile transmission),n6 which is the period allowed for serving cross questions.n7

There may be circumstances in the case of certain protective orders that will justify service of the motion at a later time.
For example, it would seem acceptable for a party to move to disqualify a deposition officer as soon as the grounds for
disqualification become known or could have been discovered by reasonable diligence,n8 even if this occurs on the eve
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of the deposition. It might also be possible for a party to seek an order after a written deposition that the deposition be
sealed and only opened on order of the court.n9

For a discussion of when a nonparty deponent may move for a protective order after the deposition has commenced, see
§ 52.63.

[3] Order Granting or Denying Motion

The court will grant or deny the motion for a protective order, depending on whether good cause has been shown.n10 If
the motion is denied in whole or in part, the court may order the deponent to provide or permit the discovery against
which protection was sought on those terms and conditions that are just.n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeSupporting MemorandaCivil ProcedurePleading & PracticeMotion
PracticeTime LimitationsCivil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDiscoveryProtective
Orders

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.420, 2028.010, 2028.070.

(n2)Footnote 2. Code Civ. Proc. §§ 2025.420, 2028.010, 2028.070.

(n3)Footnote 3. Code Civ. Proc. §§ 2025.420, 2028.010, 2028.040.

(n4)Footnote 4. See Code Civ. Proc. §§ 2025.420, 2028.010.

(n5)Footnote 5. See Code Civ. Proc. §§ 2025.420, 2028.010, 2028.040.

(n6)Footnote 6. See Code Civ. Proc. §§ 1013(a), (c), (e), 2016.050.

(n7)Footnote 7. See Code Civ. Proc. § 2028.030.

(n8)Footnote 8. See Code Civ. Proc. § 2025.320.

(n9)Footnote 9. See Code Civ. Proc. § 2025.420(b)(15).

(n10)Footnote 10. Code Civ. Proc. §§ 2025.420, 2028.010.

(n11)Footnote 11. Code Civ. Proc. §§ 2025.420, 2028.010.
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§ 52.42 Monetary Sanctions Against Non-Prevailing Party

In ruling on the motion for a protective order, the court must determine whether any monetary sanctions are
appropriate.n1 Pursuant to the oral deposition procedures, the court must impose a monetary sanction under Code of
Civil Procedure Section 2023.010 et seq. against any party, person, or attorney who unsuccessfully makes or opposes a
motion for a protective order unless it finds that the one subject to the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction unjust.n2

The procedures for obtaining monetary sanctions on a motion for protective orders are essentially the same as the
procedures for obtaining monetary sanctions when ruling on objections to questions.n3 Accordingly, see the discussion
in § 52.35. For a discussion of obtaining sanctions on a motion for a protective order concerning an oral deposition, see
Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.420, 2028.010.

(n2)Footnote 2. Code Civ. Proc. § 2025.420.

(n3)Footnote 3. See Code Civ. Proc. §§ 2028.040, 2028.050.

Page 452



153 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 52 Written Depositions
PART E. Protective Orders

2-52 California Deposition and Discovery Practice §§ 52.43-52.49

Reserved
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§ 52.50 Delivery of Deposition Notice and Questions to Deposition Officer

It is the duty of the deposing party to deliver a copy of the written deposition notice and copies of all direct, cross,
redirect, and recross questions to the deposition officer.n1

The deposing party's timely delivery of the notice and questions to the deposition officer is essential if the officer is to
perform his or her duty to proceed promptly to propound the questions and take and record the testimony of the
deponent in response to the questions.n2 The significance of the deposing party's duty is underscored by the decision of
one federal court, construing comparable Federal Rules of Civil Procedure, Rule 31, to preclude the admission into
evidence at trial of a written deposition when the deposing party had failed to deliver a party's cross questions to the
deposition officer for propounding to the deponent.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.080.

(n2)Footnote 2. Code Civ. Proc. § 2028.080.

(n3)Footnote 3. See Lipscomb v. Groves (3d Cir. [Pa.] 1951) 187 F.2d 40, 44 .
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§ 52.51 Scheduling Deposition

[1] Determining Date, Time, and Place of Deposition

If the deposing party elects not to include the date, time, and place for commencement of the deposition in the
deposition notice, that information may be left to future determination by the deposition officer.n1 While in theory that
determination is left to the discretion of the deposition officer, in practice the determination will likely be made by the
deposition officer on the advice of the deposing party, who is paying for the deposition officer's services.

In order to avoid objection and a possible motion for a protective order from the party or nonparty deponent concerning
the date and time of the deposition, it would be prudent for the deposing party to consult beforehand with the deponent,
if he or she has no attorney, or with the deponent's attorney, on times when he or she would be available for the
deposition. When selecting a place for the deposition, the deposing party must keep in mind the statutory limits on the
distance that a deponent may be required to travel to attend the deposition.n2 For a discussion of these distance
limitations, see Chapter 51.

In addition, a person may take, and any person other than the deponent may attend, a deposition by telephone or other
remote electronic means.n3 The court may expressly provide that a nonparty deponent may appear at his or her
deposition by telephone if it finds there is good cause and no prejudice to any party.n4 However, a party deponent must
appear at his or her deposition in person and be in the presence of the deposition officer.n5

[2] Notifying Parties of Date, Time, and Place

Consistent with oral deposition procedures, the party noticing a deposition on written questions serves the notice of
deposition on a party deponent and on every other party who has appeared in the action.n6 Service of the deposition
notice is all that is required to compel the attendance of any deponent who is a party or an officer, director, managing
agent, or employee of a party.n7 If the original deposition notice did not include information on the date, time, and
place of the deposition, it appears that the deposing party, after consultation with the deposition officer and a courtesy
consultation with the deponent if he or she has no attorney, or the attorney for the deponent, should serve a
supplemental deposition notice on the party deponent to apprise him or her of the date, time, and place of the
deposition.n8

Service of the supplemental deposition notice should conform with all the service requirements applicable to the
original deposition notice, including service on all the other parties who have appeared in the action.n9 A copy of the
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supplemental deposition notice also should be sent to the deposition officer, in order to confirm when and where the
officer's duties are to be performed.n10 For a form of supplemental notice see § 52.90[2][a].

If a party deponent objects to the date, time, and place subsequently scheduled for the deposition by the officer, it
appears the deponent may move for a protective order.n11 The party deponent's arguments on that motion would appear
to include, for example, lack of reasonable time to travel to the place of the deposition, violation of the distance
limitations on travel by a deponent, or physical or mental incapacity to attend and testify.n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.020.

(n2)Footnote 2. See Code Civ. Proc. §§ 2025.250, 2025.260, 2028.010.

(n3)Footnote 3. Code Civ. Proc. § 2025.310.

(n4)Footnote 4. Code Civ. Proc. § 2025.310; see Chapter 53 for coverage of nonparty depositions.

(n5)Footnote 5. Code Civ. Proc. § 2025.310.

(n6)Footnote 6. See Code Civ. Proc. §§ 2025.240(a), 2028.010.

(n7)Footnote 7. Code Civ. Proc. §§ 2025.280(a), 2028.010.

(n8)Footnote 8. See Code Civ. Proc. §§ 2025.220(a)(1), (2), 2028.020.

(n9)Footnote 9. See Code Civ. Proc. § 2025.240.

(n10)Footnote 10. See Code Civ. Proc. § 2028.080.

(n11)Footnote 11. See Code Civ. Proc. §§ 2025.420, 2028.070. For a discussion of protective orders, see Part E
(§§ 52.40-52.49); see also discussion of the availability of a motion to quash a deposition notice in § 52.14.

(n12)Footnote 12. See Code Civ. Proc. §§ 2025.250, 2025.260, 2025.420; see also Code Civ. Proc. § 2020.220(a)
(service of deposition subpoena when a subpoena is issued to compel attendance must be made sufficiently in advance
to allow reasonable time for travel to deposition).
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§ 52.52 Deposition Subpoena of Nonparty Deponent

[1] Issuance and Service of Deposition Subpoena

Just as in the case of an oral deposition, if the deponent is a nonparty, it will be necessary for the deposing party to
issue, or arrange for the court clerk to issue, a deposition subpoena compelling the deponent's attendance and/or
production of records at the deposition.n1 For a discussion of the issuance of a deposition subpoena generally, see
Chapter 53. For a discussion of the use of a subpoena in an oral deposition proceeding, see Chapter 51.

As previously noted,n2 the date, time, and place of a written deposition will, unlike that of an oral deposition, not
always be known at the time of issuance of the deposition notice. Because of this uncertainty, the deposition subpoena
normally will not be issued and served concurrently with service of the preliminary deposition notice. Code of Civil
Procedure Section 2028.010 provides that the procedures for taking oral depositions set forth in Section 2025.010 et
seq. apply to written depositions, except as modified by Section 2028.010 et seq. Since Section 2028.020 provides that
the date, time and place of taking the deposition may be left to future determination by the deposition officer, it
modifies Section 2025.220, which requires the party giving notice of the deposition to fix the date, time and place of
taking deposition. Under Section 2028.020, the notice of taking deposition, which initially omits the date, time and
place of the deposition when it is not yet known, is preliminary in nature, and supplemental notice is given after the
deposition officer has determined the date, time and place of taking the deposition. Thus, if a supplemental deposition
notice is issued, setting a date, time, and place for the deposition,n3 a copy of the deposition subpoena should be served
on the nonparty deponent and the parties along with the supplemental notice.n4 A copy of the deposition subpoena also
should be served on the deposition officer, to confirm when and where the officer's duties are to be performed.n5

If the nonparty deponent is a corporation or some other type of organization, the deposing party is also required to
include in the deposition subpoena a statement that the nonparty deponent has a duty to designate and produce at the
deposition an appropriate officer, director, managing agent, employee, or agent to testify on its behalf, and must
describe with reasonable particularity the matters on which examination is requested.n6 For a discussion of the required
content of notices of oral depositions when the deponent is not a natural person, see Chapter 51.

[2] Deponent's Attack on Subpoena

A nonparty deponent presumably may move the court in which the action is pending to quash the deposition subpoena
on the grounds that it is defective.n7 For a discussion of the depositions of nonparties, see Chapter 53.
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A nonparty deponent also may move the court before the deposition for an appropriate protective order.n8 For a
discussion of available protective orders, see §§ 52.40-52.42. For further discussion of protective orders available to
nonparty deponents, see Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2020.210, 2020.310, 2020.510, 2025.280(b), 2028.010.

(n2)Footnote 2. See § 52.51.

(n3)Footnote 3. See discussion in § 52.51 [2].

(n4)Footnote 4. See Code Civ. Proc. §§ 2025.220, 2028.020.

(n5)Footnote 5. See Code Civ. Proc. § 2028.080.

(n6)Footnote 6. See Code Civ. Proc. §§ 2020.210, 2020.310, 2020.510, 2025.230.

(n7)Footnote 7. See Code Civ. Proc. §§ 1987.1, 2025.280(b), 2028.010.

(n8)Footnote 8. See Code Civ. Proc. §§ 2025.420, 2028.010.
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§ 52.53 Preview of Questions by Deponent

A deposing party may forward to the deponent a copy of the direct questions for study prior to the deposition.n1
However, no party or attorney may permit the deponent to preview the form or the substance of any cross, redirect, or
recross questions.n2 This limitation on previewing the questions is in line with the practice of preparing a deponent for
an oral deposition.n3

Although counsel for the deposing party is not precluded from preparing a deponent for a written deposition, counsel is
now prohibited from using his or her knowledge of the cross, redirect, and recross questions in preparing the deponent.
Given the inherent difficulties of this situation, counsel for the deposing party may find it prudent to prepare the witness
for the deposition in advance of the interchange of cross, redirect, and recross questions.

A violation of the restriction on previewing questions with a deponent presumably may be held to constitute a misuse of
the discovery process subject to sanctions.n4 In the case of a violation by the deposing party, an evidentiary sanction
prohibiting the introduction of the written deposition into evidence may be deemed appropriate by the court.n5 If the
violation is by another party, some form of issue sanction might be appropriate.n6 However, there is some question
whether these sanctions are permissible since they are not expressly authorized in the written deposition provisions.n7
Arguably, a court has the inherent power to impose these sanctions against the party committing the violation even in
the absence of express statutory authority.n8 An attorney committing such a violation might be subject to monetary
sanctions, and possibly professional disciplinary action.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.060. Compare pre-1986 Code Civ. Proc. § 2020, which did not address the
propriety of permitting the deponent to preview the questions before the deposition. See Rep.'s Notes to Proposed Cal.
Civ. Discovery Act of 1986.

(n2)Footnote 2. Code Civ. Proc. § 2028.060.

(n3)Footnote 3. Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986.
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(n4)Footnote 4. See Code Civ. Proc. § 2023.010(b). For a discussion of sanctions for misuses of the discovery
process, see Chapter 42.

(n5)Footnote 5. See Code Civ. Proc. § 2023.030(c).

(n6)Footnote 6. See Code Civ. Proc. § 2023.030(b).

(n7)Footnote 7. See Code Civ. Proc. §§ 2023.030, 2028.060.

(n8)Footnote 8. See Code Civ. Proc. §§ 128, 177.
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Reserved

Page 461



159 of 179 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 52 Written Depositions
PART G. Conduct of the Deposition

2-52 California Deposition and Discovery Practice § 52.60

§ 52.60 Supervision of Deposition by Deposition Officer

[1] Administering Oath or Affirmation

Just as in the case of an oral deposition, the essential preliminary duty of the deposition officer at the written deposition
is to administer the oath or affirmation to the deponent.n1 For a discussion of the duties of the deposition officer, see
Chapter 51.

[2] Reading Questions and Taking and Recording Testimony

After administering an oath or affirmation, the deposition officer proceeds by reading the questions and taking and
recording the testimony of the deponent in response to the questions.n2 Normally the deposition officer will be a
notary-stenographer who directly records the testimony. However, it is also possible that the deposition officer will not
be a stenographer, in which case the deposition officer will have arranged for a stenographer to be present and record
the testimony under the deposition officer's supervision.

While not expressly stated in Code of Civil Procedure Sections 2028.010-2028.080, it appears that the deposition
officer should ask the deposing party's direct questions first, followed by the cross questions submitted by the other
parties, then the deposing party's redirect questions, and finally any recross questions by the other parties. It is doubtful
that the deposition officer has any authority to rephrase the questions or to expand them, even if this is done in the
interest of eliciting the information sought by the question.n3

[3] Recording Observations of Deponent's Demeanor

There is some controversy about whether the deposition officer may record his or her observations of the demeanor of
the deponent during the deposition. While there are apparently no reported California decisions to date, there are federal
court decisions on both sides of the question.n4

On the one hand, one federal court has approved the action of a deposition officer in recording his observation at the
conclusion of a deposition that the deponent, in answering the questions, had referred from time to time to a deposition
made by him at the request of the deposing party in another case. The court approved the deposition officer's action on
the grounds that by showing that the deponent had refreshed his recollection by reference to prior testimony, the
deposition officer had preserved the opposing party's right to question the weight and credibility of the testimony at
trial.n5
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On the other hand, another federal court has granted a motion to suppress similar recorded comments by a deposition
officer concerning the demeanor of the deponent at his deposition. In addition to commenting on the deponent's
reference to notes and handwritten answers on a copy of the written questions brought by the deponent to the
deposition, the deposition officer noted the deponent's comment prior to the deposition concerning an accident that
caused him to have occasional memory lapses, and the deponent's comment, during a short break for food and drink,
that he needed to eat something when he was nervous.n6 The court disapproved of the deposition officer's actions on the
grounds that the comments were not responsive to any of the parties' question, and it was impossible for the parties to
examine the deponent about matters covered in the deposition officer's comments.n7 In the absence of any California
decisions on this question, it is an open question what comments, if any, the deposition officer may enter into the record
concerning the demeanor of the deponent.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.330, 2028.010.

(n2)Footnote 2. Code Civ. Proc. § 2028.080.

(n3)Footnote 3. See Wm. A. Hausman Co. v. United States (Cust. Ct. 1966) 260 F. Supp. 860, 863 (decided under
Fed. Rules Civ. Proc. Rule 31, discussing deposition officer's authority to rephrase or expand questions).

(n4)Footnote 4. See, e.g., Hamdi & Ibrahim Mango Co. v. Fire Ass'n of Philadelphia (S.D. N.Y. 1957) 20 F.R.D.
181, 184 ; Gill v. Stolow (S.D. N.Y. 1954) 16 F.R.D. 9, 10 .

(n5)Footnote 5. Hamdi & Ibrahim Mango Co. v. Fire Ass'n of Philadelphia (S.D. N.Y. 1957) 20 F.R.D. 181, 184 .

(n6)Footnote 6. Gill v. Stolow (S.D. N.Y. 1954) 16 F.R.D. 9, 10 .

(n7)Footnote 7. Gill v. Stolow (S.D. N.Y. 1954) 16 F.R.D. 9, 10 .
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§ 52.61 Record of Deposition

Unless the parties agree or the court orders otherwise, the testimony, as well as any stated objections, must be taken
stenographically.n1 An audio or video recording may be made by the deposing party simultaneously with the
stenographic record, if the deposition notice states an intention to do so, or if the parties stipulate.n2 Any other party
may take a simultaneous audio or video recording at that party's expense as a matter of right if the party serves a written
notice of this intention at least three days before the scheduled deposition on the deposing party or his or her attorney,
on the other parties or attorneys served with the deposition notice, and on any deponent whose attendance is being
compelled by a deposition subpoena under Code of Civil Procedure Section 2020.010 et seq.n3

If the deposing party has indicated in the deposition notice an intention to do so, the testimony may be recorded by
stenographic method, through the instant visual display of the testimony. Any offer to provide the instant visual display
of the testimony or to provide rough draft transcripts to any party which is accepted before, or offered at, the deposition
must also be made by the deposition officer at the deposition to all parties in attendance.n4 Any party or attorney
requesting the provision of the instant visual display of the testimony, or rough draft transcripts, must pay the
reasonable costs of those services, which may be no greater than the costs charged to any other party or attorney.n5

The procedural rules applicable to an audio or video recording of an oral deposition are incorporated and applied to a
recording of a written deposition.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.330; see Code Civ. Proc. § 2017.720(b) (use of technology in conducting
discovery does not modify requirement for use of stenographic court reporter as provided in Code Civ. Proc. §
2025.330).

(n2)Footnote 2. See Code Civ. Proc. §§ 2016.030, 2025.220(a)(5), 2025.330, 2028.010.

(n3)Footnote 3. Code Civ. Proc. § 2025.330.

(n4)Footnote 4. Code Civ. Proc. § 2025.220(a)(5).
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(n5)Footnote 5. Code Civ. Proc. § 2025.220(a)(5).

(n6)Footnote 6. See Code Civ. Proc. §§ 2025.340, 2028.010. For discussion of audio or video recordings of oral
depositions, see Chapter 51.
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§ 52.62 Persons Attending Written Deposition

[1] Generally

Normally the only persons attending the written deposition will be the deposition officer and the deponent.n1 If the
deposition is to be recorded stenographically and the deposition officer is not a stenographer, then it will be necessary
for the deposition officer to make arrangements for a stenographer to also attend.n2 If the deposition is to be recorded
by audio or video technology, then the operator of the recording equipment will also attend.n3

[2] Attendance by Telephone of Persons Other than Deponent

A person may take, and any person other than the deponent may attend, a deposition by telephone or other remote
electronic means. The court may expressly provide that a nonparty deponent may appear at his or her deposition by
telephone if it finds there is good cause and no prejudice to any party. However, a party deponent must appear at his or
her deposition in person and be in the presence of the deposition officer.n4

[3] Attendance of Counsel for Deponent

[a] Nonparty Deponent

Presumably, counsel for the deponent may attend the written deposition, at least if the deponent is a nonparty.n5 A
nonparty deponent who has not seen the questions beforehand is entitled to assistance of counsel in determining
whether the questions are objectionable, for example, on the grounds of privilege.

[b] Party Deponent

Since Code of Civil Procedure Section 2028.010 incorporates the procedures of Section 2025.010 et seq. (except as
modified by Sections 2028.010-2028.080), and Section 2025.420 provides for a protective order prohibiting certain
persons other than the parties to the action and their officers and counsel from attending the deposition, it follows that a
party deponent is entitled to have his or her counsel attend the deposition. However, in many cases, there would appear
to be no reason for attendance by counsel for the party deponent except to monitor the proceedings for compliance with
discovery procedures. Because all the questions will have been served on all the parties before the deposition, counsel
for the party deponent will have had ample opportunity to prepare the party deponent for the deposition.n6 By the time
of the written deposition, the time for raising objections to the questions will have passed for the party deponent.n7
There appear to be no California cases on the question of the right of the deposing party, or other parties who have
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received notice, or of counsel, to merely attend the taking of the deposition. If it is anticipated that there might be a
dispute concerning such a right, a motion for a protective order to attend or exclude attendance at the deposition should
be made.n8

[4] Attendance of Deposing Party, Other Parties Who Received Notice, or Counsel

None of the parties served with notice of the written deposition may attend in person or by counsel to propound
questions to the deponent by oral examination in the absence of a protective order.n9

Additionally, in the absence of a protective order, neither the deposing party nor his or her counsel may propose oral
questions to the deponent at the written deposition.n10

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2028.080.

(n2)Footnote 2. See Code Civ. Proc. § 2028.080.

(n3)Footnote 3. See Code Civ. Proc. § 2025.340.

(n4)Footnote 4. Code Civ. Proc. § 2025.310.

(n5)Footnote 5. See Lund v. Superior Court (1964) 61 Cal. 2d 698, 710, 39 Cal. Rptr. 891, 394 P.2d 707 .

(n6)Footnote 6. See Code Civ. Proc. § 2028.030.

(n7)Footnote 7. See Code Civ. Proc. §§ 2028.040, 2028.050.

(n8)Footnote 8. Code Civ. Proc. § 2025.420(b)(5), (12).

(n9)Footnote 9. See Code Civ. Proc. §§ 2028.070, 2028.080.

(n10)Footnote 10. See Code Civ. Proc. §§ 2028.070, 2028.080; see also Winograd Bros., Inc. v. Chase Bank (S.D.
N.Y. 1939) 31 F. Supp. 91 .
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§ 52.63 Objections at Deposition by Nonparty Deponent

Except when the nonparty deponent has been given the direct questions for previewing by the deposing party, the
nonparty deponent will not have an opportunity to object to questions and move for a protective order in advance of the
deposition.n1

Given that a deposing party normally will not allow a nonparty deponent, other than a friendly witness, to preview the
questions in advance of the deposition, it will be necessary for the nonparty deponent to assert an objection at the time
the question is read at the deposition. The usual practice would appear to be for the nonparty deponent to object to the
particular question, to state the grounds for the objection (for example, privilege), and then to refuse to answer the
question, thereby placing the burden on the deposing party to move for a court order overruling the objection and
requiring an answer.n2 For a discussion of objections by deponents during oral depositions, see Chapter 51.

If the nonparty deponent objects to the written deposition on the ground that it is being conducted in bad faith, or in a
manner that unreasonably annoys, embarrasses, or oppresses the deponent, the nonparty deponent may demand that the
deposition be suspended so that the deponent may move for a protective order.n3 If this demand were made, the
deposition officer would be required to suspend the written deposition pending resolution of the issue by the court.n4
For a form of motion for protective order for bad-faith conduct during an oral deposition, and for a general discussion of
protective orders during an oral deposition, see Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2028.060; see also Chronicle Pub. Co. v. Superior Court (1960) 54 Cal. 2d
548, 575-576, 7 Cal. Rptr. 109, 354 P.2d 637 (approving in part and disapproving in part a protective order striking
certain questions on grounds of privilege asserted by nonparty deponent in advance of the deposition; decided under
prior law).

(n2)Footnote 2. See Code Civ. Proc. §§ 2025.460, 2025.480, 2028.010; see also Gatoil, Inc. v. Forest Hill State
Bank (D. Md. 1985) 104 F.R.D. 580, 582 (approving this procedure for written deposition practice under comparable
Fed. Rules Civ. Proc. Rule 31).
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(n3)Footnote 3. See Code Civ. Proc. §§ 2025.420, 2025.470, 2028.010.

(n4)Footnote 4. See Code Civ. Proc. § 2025.470.
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Reserved
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§ 52.70 Completion, Review, Certification, and Custody of Transcript or Recording of Written Deposition

Following adjournment of the written deposition, the deposition officer shall arrange for completion, review,
certification, and custody of the deposition transcript or audio or video recording, according to the same procedures
specified for oral depositions.n1 For a discussion of transcription procedures for an oral deposition, see Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.510-2025.560, 2028.010.
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§ 52.71 Copying, Hearing, or Viewing Transcript or Recording of Written Deposition

Procedures for copying the written deposition transcript, or for copying or viewing an audio or video recording of the
written deposition, are also the same as the procedures applicable to oral depositions.n1 For discussion of these
procedures, see Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.510, 2025.560, 2028.010.
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§ 52.72 Motion to Suppress Transcript or Recording of Written Deposition

A motion to suppress a transcript or recording of a written deposition must be made seasonably in the same manner as is
required for oral depositions.n1 For a discussion of and forms for a motion to suppress an oral deposition that may be
adapted for use with written depositions, see Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.520, 2025.530, 2028.010.
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§ 52.73 Subsequent Deposition of Natural Person

Once any party has taken the written deposition of any natural person, including that of a party to the action, neither the
party who gave, nor any other party who received, notice of the deposition may take a subsequent deposition of that
deponent.n1 However, a subsequent deposition may be available on leave of the court or on stipulation of parties and
consent of the deponent. Additionally, one subsequent deposition may be taken of a natural person who has been
previously examined (1) as a result of that person having been designated to testify on behalf of an organization under
Code of Civil Procedure Section 2025.230, or (2), when a right to attach order has been issued by the court under Code
of Civil Procedure Section 485.230, for the limited purpose of discovering the identity, location, and value of property
in which the deponent has an interest.n2 For further discussion of and forms for obtaining leave to take a subsequent
deposition, see Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.610, 2028.010.

(n2)Footnote 2. See Code Civ. Proc. § 2025.610.
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§ 52.74 Use of Transcript or Recording of Written Deposition at Trial

The transcript or recording of the written deposition may be introduced into evidence at the trial or any hearing in the
action, in the same manner permitted for transcripts or recordings of oral depositions.n1 For further discussion of the
use of deposition transcripts or recordings at trial, see Chapter 50.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureTrialsDepositionsEvidenceDocumentary
EvidenceWritingsTranscripts & TranslationsDeposition Transcripts

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.620, 2028.010.
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Reserved
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§ 52.80 Procedural Guide for Party Initiating Written Deposition

[1] Initiate Written Deposition

____________________ Before proceeding with this method of deposition, consider propriety of method in view of
deposition objectives, as well as likelihood of opposing parties raising and succeeding in objections to this method
instead of oral deposition [see Code Civ. Proc. § 2028.070; see also § 52.04 and Chapter 2].

____________________ Select qualified person to be named as deposition officer in written deposition notice [see
Code Civ. Proc. §§ 2025.320, 2028.020; see also § 52.11[2]].

[2] Prepare and Serve Notice of Deposition

____________________ Prepare notice of written deposition, and serve it, together with direct questions and proof of
service, on attorneys for all parties (or serve directly on parties without attorneys) [see Code Civ. Proc. §§
2025.220-2025.240, 2028.010]. See discussion in §§ 52.10-52.23. See also § 52.90[1][a] (form of notice).

[3] Prepare and Serve Direct and Redirect Questions

[a] Prepare and Serve Direct Questions

____________________ Prepare clear, concise, single-part questions, numbering the questions as Direct Question No.
1, Direct Question No. 2, etc, and serve with the notice of deposition on all parties or attorneys who have appeared in
action [see Code Civ. Proc. § 2028.030]. Note that objections to direct questions are due 15 days after service, and cross
questions are due 30 days after service, unless a stipulation or court order extends or shortens the due date or the periods
are extended for service by mail [Code Civ. Proc. §§ 2028.030-2028.050]. See discussion in §§ 52.12-52.13. See also §
52.91 (form of questions).

Party Date
Served

Objections
Due Date

Cross Questions
Due Date

_______
_______
_______

_

_____________
_________

_____________
_________

______________________

_______ _____________ _____________ ______________________
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_______
_______

_

_________ _________

_______
_______
_______

_

_____________
_________

_____________
_________

______________________

_______
_______
_______

_

_____________
_________

_____________
_________

______________________

[b] Prepare and Serve Redirect Questions

____________________Prepare and serve any redirect questions, together with a proof of service, on all
parties or attorneys who have appeared in action, within 15 days after being served with cross questions
(unless time extended for service by mail) [see Code Civ. Proc. §§ 2028.030-2028.050]. See discussion
in § 52.21. See also § 52.91 [1] (form of questions).

Party Date
Served

Objections
Due Date

Recross Questions
Due Date

_______
_______
_______

_

_____________
_________

_____________
_________

______________________

_______
_______
_______

_

_____________
_________

_____________
_________

______________________

_______
_______
_______

_

_____________
_________

_____________
_________

______________________

_______
_______
_______

_

_____________
_________

_____________
_________

______________________

[4] Preview Direct Questions to Deponent

____________________If desired, forward copy of direct examination to deponent for study prior to the
deposition. Note that no party or attorney can allow the deponent to preview the form or substance of any
cross, redirect, or recross questions [see Code Civ. Proc. § 2028.060]. See discussion in § 52.53.

[5] Oppose Motion for Protective Order

____________________If an opposing party files a motion for a protective order before, during, or after
the deposition, for example, to require the substitution of an oral deposition, then prepare, file, and serve
on all attorneys or parties a declaration in opposition including facts showing informal resolution efforts,
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together with a memorandum of points and authorities and a proof of service [see Code Civ. Proc. §§
2025.420, 2028.070]. See discussion in §§ 52.40-52.42.

Hearing date: ___________________

Time: ___________________

Department: ___________________

Date Opposition Papers Filed: ___________________

[6] Review Objections to Direct and Redirect Questions and Attempt Informal Resolution of Objections

____________________Review opposing counsel's objections to direct and redirect questions, consider
elimination or reframing of questions if objections are bona fide, and contact opposing counsel to make
good-faith attempt at informal resolution of objections [see Code Civ. Proc. § 2028.040]. See discussion
in §§ 52.30-52.35.

[7] Motion to Overrule Privilege and Work Product Objections to Direct and Redirect Questions

____________________If opposing counsel has made an objection on grounds of privilege or work
product, and informal resolution efforts have failed, then file and serve on all attorneys or parties a notice
of motion to overrule the objection, along with supporting declaration, points and authorities, and proof
of service [see Code Civ. Proc. § 2028.050]. See discussion in §§ 52.31-52.32 and 52.34-52.35. See also
§ 52.95 (forms to overrule objections).

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[8] Oppose Motion to Sustain Form-of-Question Objections to Direct and Redirect Questions

____________________If opposing counsel has made objections as to the form of the direct or redirect
questions, informal resolution efforts have failed, and opposing counsel has filed a motion to sustain the
objections, then file and serve on all attorneys or parties a declaration in opposition including facts
showing informal resolution efforts, together with a memorandum of points and authorities, and a proof
of service [see Code Civ. Proc. § 2028.040]. See discussion in §§ 52.31-52.33 and 52.35.

Hearing date: ___________________

Time: ___________________

Department: ___________________

Date Opposition Papers Filed: ___________________

[9] Review Cross and Recross Questions

____________________Review each set of cross or recross questions received, considering possible
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objections and the need for any redirect questions.

[10] Serve Objections to Cross and Recross Questions

____________________Serve any objections to cross or recross questions, together with a proof of
service, and any redirect questions, together with a proof of service, on all attorneys or parties within 15
days after being served with cross or recross questions (unless time extended for service by mail) [see
Code Civ. Proc. §§ 2028.030-2028.050]. See discussion in §§ 52.20-52.23. See also § 52.91 (form of
questions).

____________________If objections are to be served, consider need for stipulation extending the time
for serving the redirect questions [see Code Civ. Proc. § 2016.030]. See § 52.92 [1] (form of stipulation).

____________________If a stipulation cannot be obtained, consider need for moving for order granting
the extension [see Code Civ. Proc. § 2025.420]. See discussion in § 52.23. See also § 52.92 [2] (form to
extend time periods for interchange of questions).

Party Date Cross
Questions

Served

Objections
Due Date

Redirect Questions
Due Date or

Extended Due Date

_______
_______
______

______________
_____

_____________
______

___________________

_______
_______
______

______________
_____

_____________
______

___________________

_______
_______
______

______________
_____

_____________
______

___________________

_______
_______
______

______________
_____

_____________
______

___________________

Party Date Recross
Questions

Served

Objections
Due Date

___________
________

_________________
__

___________________

___________
________

_________________
__

___________________

___________
________

_________________
__

___________________

___________
________

_________________
__

___________________

[11] Attempt Informal Resolution of Objections to Cross and Recross Questions

____________________Contact opposing attorney to make good-faith attempt at informal resolution of
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objections to cross and recross questions [see Code Civ. Proc. §§ 2028.040, 2028.050]. See discussion in
§ 52.35.

[12] Motion to Sustain Form-of-Question Objections to Cross and Recross Questions

____________________If objections to the form of cross or recross questions have been made, and
informal resolution efforts have failed, then file and serve on all attorneys or parties a notice of motion to
sustain the objections, along with supporting declaration, points and authorities, and proof of service [see
Code Civ. Proc. §§ 2028.040, 2028.050]. See discussion in §§ 52.33 and 52.35. See also § 52.94 (forms
to sustain objections).

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[13] Oppose Motion to Overrule Privilege and Work Product Objections to Cross and Recross Questions

____________________If cross or recross questions have been objected to on the grounds of privilege
or work product protection, informal resolution efforts have failed, and opposing counsel has filed a
motion to overrule objections, then file and serve on all attorneys or parties a declaration in opposition
including facts showing informal resolution efforts, points and authorities, and proof of service [see Code
Civ. Proc. §§ 2028.040, 2028.050]. See discussion in §§ 52.31-52.32 and 52.34-52.35].

Hearing date: ___________________

Time: ___________________

Department: ___________________

Date Opposition Papers Filed: ___________________

[14] Forward Copies of Deposition Notice and Questions to Deposition Officer

____________________After all direct, cross, redirect, and recross questions have been served, and any
motions in connection with objections or protective orders have been resolved by the court, forward a
copy of the deposition notice and questions to the deposition officer [Code Civ. Proc. § 2028.080]. See
discussion in § 52.50.

[15] Serve Supplemental Notice of Date, Time, and Place of Deposition

____________________After consulting with the deposition officer and the deponent's attorney, or the
deponent if he or she has no attorney, serve a supplemental deposition notice on all attorneys or parties
of the date, time and place of the deposition [see Code Civ. Proc. §§ 2028.010, 2028.020]. See
discussion in §§ 52.50-52.51 and 52.90[2][a] (form of supplemental notice).

[16] Issue Deposition Subpoena to Nonparty Deponent

____________________Issue a deposition subpoena to any deponent who is not a party [see Code Civ.
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Proc. §§ 2020.310, 2020.510, 2025.240, 2025.270(b), 2028.010]. See discussion in § 52.52.

[17] Maintain Custody of Transcript

____________________After receipt of certified transcript from deposition officer, maintain transcripts
in safe and secure place until six months after final disposition of action [see Code Civ. Proc. §§
2025.510, 2025.550, 2025.560, 2028.010]. See discussion in Chapter 51.

[18] Furnish Copies of Transcript to Parties

____________________Furnish copies of transcript to other parties on payment of copying expense
[see Code Civ. Proc. §§ 2025.510, 2025.550, 2025.560, 2028.010]. See discussion in Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedureDiscoveryMethodsWritten
DepositionsCivil ProcedureDiscoveryPrivileged MattersGeneral OverviewCivil ProcedurePretrial MattersSubpoenas
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§ 52.81 Procedural Guide for Party Responding to Notice of Written Deposition

[1] Review Notice of Written Deposition

____________________Review notice of written deposition, considering any defects in notice,
propriety of written deposition method, and qualifications of designated deposition officer [see Code Civ.
Proc. §§ 2025.220, 2025.320, 2028.010, 2028.020]. See discussion in §§ 52.10-52.14.

[2] Review Direct and Redirect Questions

____________________Review direct and redirect questions, considering possible objections and the
need for follow-up cross questions [see Code Civ. Proc. §§ 2028.030-2028.050]. See discussion in §§
52.20-52.35.

[3] File Motion for Protective Order

____________________Obtain protective order before, during, or after deposition if, for example,
written deposition method is believed improper, deposition officer is unqualified, or other grounds exist
for obtaining a protective order. But first contact opposing counsel to attempt informal resolution. If this
fails, file and serve on all attorneys or parties a notice of motion for protective order, together with
supporting declaration, points and authorities, and proof of service [see Code Civ. Proc. §§ 2025.420,
2028.070; see also §§ 52.40-52.42]. Note that a motion for protective order must be filed promptly,
which may require that it be filed before the time for serving cross questions expires, i.e., 30 days after
service of the direct questions (unless time is extended for service by mail) [see Code Civ. Proc. §§
2025.420, 2028.010; see also § 52.41].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[4] Serve Objections to Direct and Redirect Questions
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____________________Serve objections to direct and redirect questions together with proof of service
on all attorneys or parties within 15 days after being served with questions (unless time is extended for
service by mail) [see Code Civ. Proc. §§ 2028.030-2028.050]. See discussion in §§ 52.31-52.32. See also
§ 52.93 (form of objections).

____________________If any objections are to be served, consider need for stipulation extending the
time for serving cross or recross questions [see Code Civ. Proc. § 2016.030]. See § 52.92[1] (form of
stipulation).

____________________If stipulation cannot be obtained, consider need for moving, ex parte if
necessary, for a protective order granting the extension [see Code Civ. Proc. §§ 2016.030, 2025.420].

Party Date Direct
Questions

Served

Objections
Due Date

Cross Questions
Due Date or

Extended Due Date

_______
_______
______

______________
_____

_____________
______

___________________

_______
_______
______

______________
_____

_____________
______

___________________

_______
_______
______

______________
_____

_____________
______

___________________

_______
_______
______

______________
_____

_____________
______

___________________

Party Date Redirect
Questions

Served

Objections
Due Date

Recross Questions
Due Date or

Extended Due Date

_______
_______
______

_________________
__

_____________
______

___________________

_______
_______
______

_________________
__

_____________
______

___________________

_______
_______
______

_________________
__

_____________
______

___________________

_______
_______
______

_________________
__

_____________
______

___________________

[5] Attempt Informal Resolution of Objections to Direct and Redirect Questions

____________________Contact opposing attorney to make good faith attempt at informal resolution of
objections to direct and redirect questions [see Code Civ. Proc. §§ 2028.040, 2028.050]. See discussion
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in § 52.35.

[6] Motion to Sustain Form-of-Question Objections to Direct and Redirect Questions

____________________If objections to form of direct or redirect questions have been made, and
informal resolution efforts have failed, then file and serve on all attorneys or parties a notice of motion to
sustain objections, together with declaration, points and authorities, and proof of service [see Code Civ.
Proc. § 2028.040]. See discussion in § 52.33. See also § 52.94 (forms to sustain objections).

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[7] Oppose Motion to Overrule Privilege and Work Product Objections to Direct and Redirect Questions

____________________If direct or redirect questions have been objected to on grounds of privilege or
work product protection, informal resolution efforts have failed, and propounding party has filed a
motion to overrule objections, then file and serve declaration in opposition, points and authorities, and
proof of service [see Code Civ. Proc. § 2028.050]. See discussion in §§ 52.34-52.35.

Hearing date: ___________________

Time: ___________________

Department: ___________________

Date Opposition Papers Filed: ___________________

[8] Prepare and Serve Cross and Recross Questions

[a] Prepare and Serve Cross Questions

____________________Prepare and serve on parties or attorneys who have appeared in action any cross
questions, together with proof of service, within 30 days after being served with direct questions (unless
time is extended for service by mail) [see Code Civ. Proc. § 2028.030]. See discussion in § 52.20. See
also § 52.91 (form of questions).

Party Date
Served

Objections
Due Date

Redirect Questions
Due Date

_______
_______
______

_____________
______

_____________
______

___________________

_______
_______
______

_____________
______

_____________
______

___________________

_______
_______
______

_____________
______

_____________
______

___________________
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_______
_______
______

_____________
______

_____________
______

___________________

[b] Prepare and Serve Recross Questions

____________________Prepare and serve on parties or attorneys who have appeared in action any
recross questions, together with proof of service, within 15 days after being served with redirect
questions (unless time is extended for service by mail) [see Code Civ. Proc. § 2028.030]. See discussion
in § 52.22. See also § 52.91 (form of questions).

Party Date
Served

Objections
Due Date

___________
________

___________________ ___________________

___________
________

___________________ ___________________

___________
________

___________________ ___________________

___________
________

___________________ ___________________

[9] Stipulation or Motion to Extend Time to Serve Cross or Recross Questions

____________________If any objections to direct or redirect questions are to be served, consider need
for stipulation extending the time for serving cross and recross questions. If stipulation cannot be
obtained, consider need for moving for order granting the extension [see Code Civ. Proc. §§ 2016.030,
2028.030]. See discussion in § 52.23. See also § 52.92 [1] (form of stipulation) and § 52.92 [2] (form to
extend time for interchange of questions).

[10] Review Objections to Cross and Recross Questions and Attempt Informal Resolution of Objections

____________________Review opposing counsel's objections to cross and recross questions, consider
elimination or reframing of questions if objections are bona fide, and contact opposing counsel to make
good-faith attempt at informal resolution of objections [see Code Civ. Proc. § 2028.050]. See discussion
in §§ 52.30-52.35).

[11] Motion to Overrrule Privilege and Work Product Objections to Cross and Recross Questions

____________________If opposing counsel has made objection on grounds of privilege or work
product, and informal resolution efforts have failed, then file and serve notice of motion to overrule the
objection, together with declaration, points and authorities, and proof of service [see Code Civ. Proc. §
2028.050]. See discussion in §§ 52.34-52.35. See also § 52.95 (forms for use in moving to overrule
objections).

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________
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Department: ___________________

[12] Oppose Motion to Sustain Form-of-Question Objections to Cross and Recross Questions

____________________If opposing counsel has made objections as to the form of cross or recross
questions, informal resolution efforts have failed, and opposing counsel has filed a motion to sustain
objections, then file and serve declaration in opposition including facts showing informal resolution
efforts, together with points and authorities and proof of service [see Code Civ. Proc. § 2028.040]. See
discussion in §§ 52.33, 52.35.

Hearing date: ___________________

Time: ___________________

Department: ___________________

Date Opposition Papers Filed: ___________________

[13] Review Supplemental Notice of Date, Time, and Place of Deposition

____________________If the party you represent is the deponent, then review supplemental notice of
date, time, and place of deposition for defects and the possible need for protective order. If protective
order is deemed necessary, contact opposing attorney to attempt informal resolution of objections to
improper date, time, or place. If no informal resolution is possible, file and serve motion for protective
order [see Code Civ. Proc. §§ 2025.420, 2028.040, 2028.070; see also § 52.40[1]].

[14] Obtain Copy of Deposition Transcript or Recording

____________________After notification by deposition officer, contact deposing party to pay for and
obtain copy of transcript or recording, if desired [see Code Civ. Proc. §§ 2025.510, 2025.560].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedurePleading & PracticeMotion
PracticeTime LimitationsCivil ProcedureDiscoveryMethodsStipulationsCivil ProcedureDiscoveryMethodsWritten
DepositionsCivil ProcedureDiscoveryPrivileged MattersGeneral OverviewCivil ProcedureDiscoveryProtective Orders
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§ 52.90 Proceedings to Notice Deposition by Written Questions

[1] Notice of Written Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
NOTICE OF WRITTEN DEPOSITION
Code Civ. Proc. §§ 2025.220, 2025.230, 2028.010,

2028.020

__________________________________________________

To each party who has appeared in this action and to his/her attorney of record:

[EITHER, if deponent is natural person ]

NOTICE IS HEREBY GIVEN that ___________________ [specify party, e.g., plaintiff] ___________________ [name
] will take the deposition by written questions of ___________________ [name, address, and telephone number of each
prospective deponent, if known, including party status, if deponent is party, or, if name not known, a general description
sufficient to identify person or particular class to which person belongs ], before ___________________ [name or
descriptive title of deposition officer ], whose address is ___________________.

[OR, if deponent is organization ]

NOTICE IS HEREBY GIVEN that ___________________ [specify party, e.g., plaintiff] ___________________ [name
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] will take the deposition by written questions of ___________________ [name, address, and telephone number of
organization ][, ___________________ (specify party, e.g., defendant in this action)], regarding
___________________ [describe with reasonable particularity the matters on which examination is requested ]. The
deposition will be taken before ___________________ [name or descriptive title of deposition officer ], whose address
is ___________________.

Pursuant to the provisions of Code of Civil Procedure Sections 2025.230 and 2028.020, ___________________ [name
of organizational deponent ] shall designate and produce at the deposition those of its officers, directors, managing
agents, employees, or agents who are most qualified to testify on its behalf regarding the matters stated above to the
extent of any information known or reasonably available to the deponent.

[It is hereby requested that prompt notification in writing be given to the undersigned concerning the name, address,
telephone number, capacity, and job title of each person so designated to testify and the matters on which each person
will testify.]

[CONTINUE]

The deposition will be taken ___________________ [at a date, time, and place yet to be determined by the deposition
officer or specify date, time, and place of deposition].

A copy of the direct questions to be answered by the deponent on behalf of [specify party, e.g., plaintiff]
___________________ [name] is attached to this Notice.

[ADD, if deponent's attendance will be compelled by service of deposition subpoena, and if date, time, and place of
deposition is known to allow for simultaneous service of subpoena with the notice]

An identical copy of the deposition subpoena being served on the deponent is attached to this notice.

[Add additional statements, if appropriate, relating to (1) any items to be produced, by notice or deposition subpoena,
(2) whether the deposition will be audio- or video-recorded, (3) whether the testimony will be recorded by stenographic
method through the instant visual display of the testimony, and (4) whether the video recording of the deposition
testimony of a treating or consulting physician or expert witness is intended for use at trial (See, e.g., statements in
notice of oral deposition in § 51.142 [1]).]
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

This form is for use by a party to notice a written deposition pursuant to Code of Civil Procedure Section 2028.020. The
notice must be served on all parties or their attorneys who have appeared in the action. See Part B (§§ 52.10-52.29) for a
discussion of the written deposition notice.
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The deposition notice, or the accompanying proof of service, must list all the parties or attorneys for the parties on
whom the notice is served.n1 The general practice is to list these in the proof of service rather than in the introductory
clause of the notice.

The date, time, and place of the deposition do not need to be specified in the notice, but may be left for future
determination by the deposition officer.n2 At the time of that future determination, a supplemental notice of the date,
time, and place of the deposition will usually be served, with a copy of any subpoena that may have been issued, to
notify all persons served with the notice and subpoena, if any, of the updated information. For a form of supplemental
notice, see [2], below.

A copy of the noticing party's direct questions must accompany the notice of written deposition.n3 For a form of
questions, see § 52.91.

The deposition notice may not be filed with the court unless it is offered as relevant to the determination of an issue in a
law and motion proceeding or other hearing, or unless ordered filed for good cause.n4 The party serving the notice must
retain the original with the original proof of service attached until six months after final disposition of the cause, unless
the court orders the papers preserved for a longer period.n5

For further discussion of content requirements incorporated from Code of Civil Procedure Sections 2025.210-2025.280
(governing notices of oral depositions),n6 as well as a form of notice of oral deposition, see Chapter 51.

[2] Supplemental Notice of Date, Time, and Place of Written Deposition

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)

NO. ___________________
SUPPLEMENTAL NOTICE OF DATE, TIME,
AND PLACE OF WRITTEN DEPOSITION
Code Civ. Proc. § 2028.020

__________________________________________________

To each party who has appeared in this action and to his/her attorney of record:

NOTICE IS HEREBY GIVEN that the written deposition of ___________________ [deponent's name], notice of
which has been given previously by ___________________[specify noticing party, e.g., plaintiff]
___________________[name], shall be taken on ___________________ [date], at ____________________ [time], at
___________________ [specify place of deposition, including address].
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]
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___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

This form is for optional use by a deposing party to notify the other parties of the date, time, and place of the written
deposition, when this information has not been provided in a previous notice of written deposition.n7 This information
may be left to the future determination of the deposition officer.n8 The supplemental notice, if used, should be served
by the deposing party's counsel on all parties or their attorneys entitled to the notice of deposition.n9 See § 52.51 [2] for
a discussion of the use of a supplemental notice.

The deposition notice, or the accompanying proof of service, must list all the parties or attorneys for the parties on
whom the notice is served.n10 The general practice is to list these in the proof of service rather than in the introductory
clause of the notice.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.240(a), 2028.010.

(n2)Footnote 2. Code Civ. Proc. § 2028.020.

(n3)Footnote 3. Code Civ. Proc. § 2028.030.

(n4)Footnote 4. See Cal. Rules of Ct. Rule 3.250(a).

(n5)Footnote 5. See Cal. Rules of Ct. Rule 3.250(b).

(n6)Footnote 6. See Code Civ. Proc. § 2028.020.

(n7)Footnote 7. See Code Civ. Proc. § 2028.020.

(n8)Footnote 8. Code Civ. Proc. § 2028.020.

(n9)Footnote 9. See Code Civ. Proc. § 2028.020.

(n10)Footnote 10. See Code Civ. Proc. §§ 2025.240(a), 2028.010.
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§ 52.91 Direct, Cross, Redirect, and Recross Questions

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
____________________ [DIRECT or CROSS or
REDIRECT or RECROSS] QUESTIONS TO BE
PROPOUNDED AT WRITTEN DEPOSITION OF
____________________ [name ]
Code Civ. Proc. § 2028.030

__________________________________________________

To each party who has appeared in this action and to his/her attorney of record:

The following ___________________ [direct or cross or redirect or recross] questions are to be propounded on behalf
of ___________________ [specify propounding party, e.g., plaintiff] ___________________ [name ] to
___________________ [name of deponent ], the deponent, whose address is ___________________, at a deposition by
written questions to be conducted by ___________________ [name or descriptive title of deposition officer ], whose
address is ___________________, pursuant to Sections 2028.010-2028.080 of the Code of Civil Procedure:

1. 1. ___________________ [Direct or Cross or Redirect or Recross] Question No. 1: ___________________ [set
forth question ]?

2. 2. ___________________ [Direct or Cross or Redirect or Recross] Question No. 2: ___________________ [set
forth question ]?

3. 3.[Continue as above. ]
Dated: ___________________.
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___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments

The foregoing form is for use by any party to set forth direct, cross, redirect, or recross questions to be put to the
deponent by the deposition officer.n1

If the form is used by the party noticing a written deposition to set forth direct questions to be put to the deponent, the
direct questions must be served together with the written deposition notice and a copy of any subpoena that has been
issued on all parties or their attorneys who have appeared in the action.n2

The form also may be used by any other party who wishes to respond to the direct questions with a set of cross
questions to put to the deponent, and for any succeeding redirect and recross questions thereafter exchanged between
the parties.n3

In the case of a deponent who is neutral or hostile to the questioning party, it may be prudent to conclude questions with
a request for a description of the deponent's preparations for the deposition (previewing questions, meeting with his/her
attorney or others, etc.), and a request for the identification of any documents to which he or she referred during the
deposition.

For a discussion of direct questions, see § 52.13. For a discussion of cross, redirect, and recross questions, see §§
52.20-52.22.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2028.030.

(n2)Footnote 2. See Code Civ. Proc. § 2028.030.

(n3)Footnote 3. See Code Civ. Proc. § 2028.030.
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§ 52.92 Proceedings to Extend Time to Serve Cross, Redirect, or Recross Questions

[1] Stipulation Extending Time to Serve Cross, Redirect, or Recross Questions

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
STIPULATION EXTENDING TIME TO SERVE
____________________ [CROSS or REDIRECT or
RECROSS] QUESTIONS
Code Civ. Proc. § 2016.030

__________________________________________________

IT IS HEREBY STIPULATED that ___________________ [specify party, e.g., plaintiff] ___________________
[name ] may have to and including ___________________ [date ] within which to serve ___________________ [cross
or redirect or recross] questions to be put at the previously noticed written deposition of ___________________ [name
of deponent ].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments
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This form is for use by a party to obtain a stipulation from the opposing attorney extending the time for service of cross,
redirect, or recross questions.n1 Normally, it will be used by a party who needs additional time to complete an
investigation into the facts covered by the direct questions in order to prepare responsive cross questions. It also may be
used by a party who has served or intends to serve objections to the previous set of questions, and who believes that
resolution of these objections by the parties or by the court will affect the type of responsive questions that he or she
will need to serve.

This stipulation may be entered into between the attorney who served the questions and the attorney for the party
requesting the extension. The stipulation need not be filed with the court, and need not be served on any other parties
except as a matter of courtesy.n2 If the opposing attorney will not stipulate to the extension, it will be necessary for the
party to move for an order extending time.n3

For a discussion of stipulations and orders extending time to serve questions, see § 52.23. For forms of motion to extend
time, see [2]-[4], below.

[c] References

For a general discussion of stipulations in discovery proceedings, see Chapter 41.

[2] Ex Parte Motion for Order Extending Time to Serve Cross, Redirect, or Recross Questions

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
EX PARTE MOTION FOR ORDER EXTENDING
TIME TO SERVE ____________________ [CROSS
or REDIRECT or RECROSS] QUESTIONS;
MEMORANDA; DECLARATION OF
____________________ [name ]; ORDER EX-
TENDING TIME
Code Civ. Proc. § 2028.030
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

MOTION FOR ORDER EXTENDING TIME
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___________________ [Identify moving party, e.g., Plaintiff] ___________________ [name ] hereby moves for an
order extending the time for serving ___________________ [cross or redirect or recross] questions to and including
____________________ [date ]. The motion will be, and hereby is, made on the grounds that ___________________
[specify grounds, e.g., plaintiff is out of state and additional time will be needed before he/she can return and complete
an investigation of the facts needed to prepare responsive cross questions].

[A previous motion was made on ___________________ (date) for an ex parte order ___________________ (describe
previous motion). The court refused that motion ___________________ (in whole or in part). This motion
___________________ (state why this motion is being made, e.g., a different state of facts).]

[The following extensions of time have been previously granted:

____________________ days stipulation of counsel.

____________________ days by order of court.]
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted before all the courts of
the State of California, and attorney of record herein for ___________________ (specify party, e.g., plaintiff)].

2. 2.This declaration is made in support of ___________________ [specify party, e.g., plaintiff]'s motion for an
order under Code of Civil Procedure Section 2028.030, extending the time for serving ___________________ [specify,
e.g., cross] questions to and including ___________________ [date ].

3. 3.The nature of this ___________________ [action or proceeding] is ___________________ [specify nature of
action or proceeding ].

4. 4.The name, address and telephone number of the ___________________ [attorney for the opposing party or
opposing party], as known to me, is ___________________ [set out name, address, and telephone number].

[EITHER]

5. 5.On ___________________ [date], at ___________________ [time], by ___________________ [specify
manner in which notice was given], I informed ___________________ [name], ___________________ [name of
opposing party or attorney to whom notice was given], the opposing ___________________ [party or party's attorney],
of the date, time and place that the above motion for an order extending the time for serving ___________________
[cross or redirect or recross] questions to and including _____ [date] would be made.

6. 6. ___________________ [Name of opposing party or attorney to whom notice was given] informed me that
___________________ [describe response to notice, including whether opposition is expected].

Page 497
2-52 California Deposition and Discovery Practice § 52.92



[OR]

5. 5.I attempted, in good faith, to inform___________________ [name], the opposing ___________________
[party or party's attorney], by ___________________ [specify manner in which notice was given], of the date, time and
place that the above motion for an order extending the time for serving ___________________ [cross or redirect or
recross] questions to and including _____ [date] would be made. I was unable to do so even though
___________________ [describe efforts made].

[OR]

5. 5.Notice to the ___________________ [name], the opposing ___________________ [party or party's attorney],
of the above motion for an order extending the time for serving ___________________ [cross or redirect or recross]
questions to and including _____ [date] should not be required because ___________________ [specify reason].

[CONTINUE]

7. 7. ___________________ [Set forth facts within personal knowledge of movant establishing irreparable harm,
immediate danger, or any other statutory basis for granting ex parte relief rather than setting the matter for hearing on
noticed motion].

8. 8.Good cause exists for this motion, in that ___________________ [specify, e.g., plaintiff is out of the state and
additional time will be needed before he/she can return and complete an investigation of the facts needed to prepare
responsive cross questions].

I declare under penalty of perjury under the laws of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

DECLARATION RE NOTICE

[Add declaration concerning notice given to other parties or why notice should not be required. If notice was provided
later than 10:00 a.m. the court day before the ex parte appearance, explain exceptional circumstances that justify
shorter notice. See discussion in [b][iii], below.]

MEMORANDUM

Code of Civil Procedure Section 2028.030

''The court may, for good cause shown, extend or shorten the time periods for the interchange of cross, redirect, and
recross questions.''

[Add facts and argument, and additonal memoranda as desired]
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ORDER EXTENDING TIME

The motion having been made by ___________________ [specify party, e.g., plaintiff] for an order extending the time,
and good cause appearing for the requested extension,

IT IS ORDERED that the motion is granted and that the time for ___________________ [specify party, e.g., plaintiff]
to serve ____________________ [specify, e.g., cross] questions is extended to and including ____________________
[date ].
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

[i] Use of Form

This form of ex parte motion, declaration, declaration regarding notice, memoranda, and order is for use by a party
seeking an order extending the time for serving cross, redirect, or recross questions.n4 It may be used by a party in the
event a stipulation cannot be obtained from the opposing attorney and additional time is needed to prepare responsive
questions. It also may be used by a party to forestall serving responsive questions until there has been sufficient time for
the parties or the court to resolve the party's objections to the opposing party's questions.

This form may be adapted for use as a written notice of motion, but it may be necessary to combine a notice of motion
with a request for an order shortening the time for notice if the required 16 court days' notice cannot be given.n5

Code of Civil Procedure Section 2028.030 is silent concerning the procedures for obtaining an extension of time for
serving cross, redirect, or recross questions. Therefore, counsel should see Code of Civil Procedure Sections 1054 and
1054.1 concerning procedures for extensions of time generally.n6

For a discussion of stipulations and orders extending time to serve questions, see § 52.23.

[ii] Contents of Motion

Although the declaration in support of the motionn7 may be set forth separately, when the motion and declaration are
made by the same person, they are sometimes combined into a single paper. The form illustrates a single paper.

The motion must include a full disclosure of all previous motions of the same character or for the same relief that have
been refused by the court in whole or in part, even if the current motion is made on an alleged different state of facts.
Both the previous motions and the court's actions must be disclosed.n8 The three optional sentences enclosed in
brackets in the unnumbered paragraph at the beginning of the form should be used if there have been previous motions
that must be disclosed.

The motion must state the name, address, and telephone number of any attorney known to the movant to be an attorney
for any party or, if no such attorney is known, the name, address, and telephone number of any unrepresented parties, if
known to the movant.n9 Paragraph 4 of the declaration includes this information. Paragraph 4 reflects only one party.
The form should be modified to list this information with respect to all parties where there is more than one that must be
listed.
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When notice is given, the person giving notice must specify the nature of the relief to be requested, and the date, time,
and place for the presentation of the motion.n10 The person giving notice also must attempt to determine whether the
opposing party will appear to oppose the motion.n11 The form includes this information in the alternative Pragraphs 5
(Pragraphs 5 and 6, in the case of the first alternative).

Every ex parte motion for an order must be accompanied by a declaration regarding notice.n11.1 The required contents
of this declarationn12 are discussed in [iii], below.

The motion must make an affirmative factual showing in a declaration containing competent testimony based on
personal knowledge of irreparable harm, immediate danger, or any other statutory basis for granting relief ex parte.n13
Paragraph 7 of the form provides a place for this information. This paragraph may need to be renumbered depending on
which prior alternative paragraphs of the form are used.

Paragraph 8 of the form indicates where to begin the paragraphs providing the factual support for the substantive relief
sought. This paragraph may need to be renumbered depending on which prior alternative paragraphs of the form are
used. The information may be provided in as many paragraphs as needed, and may be set out in a completely separate
declaration, if desired.

[iii] Notice and Declaration Regarding Notice

A party seeking an ex parte order must notify all parties no later than 10:00 a.m. the court day before the ex parte
appearance, absent a showing of exceptional circumstances that justify a shorter time for notice.n14 However, the clerk
must not reject an ex parte application for filing and must promptly present the application to the appropriate judicial
officer for consideration, even if an applicant fails to comply with these notification requirements.n15

An ex parte application must be accompanied by supporting declarations. These must include a declaration making an
affirmative factual showing containing competent evidence based on personal knowledge of irreparable harm,
immediate danger, or any other statutory basis for granting relief ex parte.n16 The supporting declarations must also
include a declaration based on personal knowledge of the notice given under Cal. Rules of Ct., Rule 3.1204.n17

The declaration regarding notice must state:

The notice given, including the date, time, manner, and name of the party informed, the relief sought,
and response, and whether opposition is expected and that, within the applicable time frame under Cal.
Rules of Ct., Rule 3.1203, the applicant informed the opposing party where and when the application
would be made;n18 or

That the applicant attempted in good faith to inform the opposing party, but was unable to do so,
specifying the efforts made to inform the opposing party;n19 or

That, for reasons specified, the applicant should not be required to inform the opposing party.n20

If notice is provided later than 10:00 a.m. the court day before the ex parte appearance, the declaration must
explain:n20.1

The exceptional circumstances that justify the shorter notice; or

In unlawful detainer proceedings, why the given notice was reasonable.
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When notice of an ex parte application is given, the person giving notice must:n20.2

State with specificity the nature of the relief to be requested and the date, time, and place for the
presentation of the application; and

Attempt to determine whether the opposing party will appear to oppose the application.

[iv] Supporting Papers

Ex parte motions must be supported by a memorandum.n21

The motion must include a proposed order.n22

[v] Local Court Rules

Statewide rules of court such as Cal. Rules of Ct. Rules 3.1200-3.1207, now generally govern ex parte applications to
the exclusion of local trial court rules. With respect to certain fields of practice, including ex parte applications, the
Judicial Council has preempted local rules in favor of uniform statewide rules. Local rules attempting to govern the
preempted fields are null and void as of July 1, 2000, unless otherwise permitted or required by statute or Judicial
Council rule.n23

[vi] Service

Parties appearing at the ex parte hearing must serve the ex parte motion or any written opposition on all other appearing
parties at the first reasonable opportunity. Absent exceptional circumstances, no hearing may be conducted unless this
service has been made.n24

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewGovernmentsCourtsRule Application & InterpretationReal Property LawTitle
QualityAdverse Claim ActionsUnlawful Detainer

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2016.030, 2028.030.

(n2)Footnote 2. See Code Civ. Proc. § 2016.030.

(n3)Footnote 3. See Code Civ. Proc. § 2028.030.

(n4)Footnote 4. See Code Civ. Proc. § 2028.030; Cal. Rules of Ct. Rules 3.1200-3.1207.

(n5)Footnote 5. See Code Civ. Proc. § 1005(b).

(n6)Footnote 6. See related forms in Ch. 8.
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(n7)Footnote 7. See Code Civ. Proc. §§ 2009, 2015.5.

(n8)Footnote 8. Cal. Rules of Ct. Rule 3.1202(b).

(n9)Footnote 9. Cal. Rules of Ct. Rule 3.1202(a).

(n10)Footnote 10. Cal. Rules of Ct. Rule 3.1204(a)(1).

(n11)Footnote 11. Cal. Rules of Ct. Rule 1204(a)(2); see Cal. Rules of Ct. Rule 3.1204(b) (requiring declaration of
notice, attempted notice, or reasons for not being required to give notice); [iii], below.

(n12)Footnote 11.1. Cal. Rules of Ct., Rule 3.1201(3); see Cal. Rules of Ct., Rule 3.1204(b).

(n13)Footnote 12. See Cal. Rules of Ct. Rule 3.1204.

(n14)Footnote 13. Cal. Rules of Ct. Rule 3.1202(c).

(n15)Footnote 14. Cal. Rules of Ct., Rule 3.1203(a); see Cal. Rules of Ct., Rule 3.1203(b) (party seeking ex parte
order in unlawful detainer proceeding may provide shorter notice, provided notice given is reasonable).

(n16)Footnote 15. Cal. Rules of Ct., Rule 3.1205.

(n17)Footnote 16. Cal. Rules of Ct., Rules 3.1201(2), 3.1202(c).

(n18)Footnote 17. Cal. Rules of Ct., Rule 1201(3).

(n19)Footnote 18. Cal. Rules of Ct., Rule 3.1204(b)(1).

(n20)Footnote 19. Cal. Rules of Ct., Rule 3.1204(b)(2).

(n21)Footnote 20. Cal. Rules of Ct., Rule 3.1204(b)(3).

(n22)Footnote 20.1. Cal. Rules of Ct., Rule 3.1204(c).

(n23)Footnote 20.2. Cal. Rules of Ct., Rule 3.1204(a); see Cal. Rules of Ct., Rule 3.1202, § 8.11[2] (discussing
contents of application).

(n24)Footnote 21. Cal. Rules of Ct. Rule 3.1201(4).

(n25)Footnote 22. Cal. Rules of Ct. Rule 3.1201(5).

(n26)Footnote 23. See Cal. Rules of Ct. Rule 3.20(a) (preempting the fields of pleadings, demurrers, ex parte
applications, motions, discovery, provisional remedies, and form and format of papers).

(n27)Footnote 24. Cal. Rules of Ct. Rule 3.1206.
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§ 52.93 Objections to Questions

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
OBJECTIONS TO ____________________
[DIRECT or CROSS or REDIRECT or RECROSS]
QUESTION NUMBER(S) ____________________
PROPOUNDED BY ____________________ [spe-
cify party, e.g., DEFENDANT]

__________________________________________________

To each party who has appeared in this action and to his/her attorney of record:

NOTICE IS HEREBY GIVEN that ___________________ [specify party, e.g., plaintiff] ___________________ [name
] objects to ___________________ [direct or cross or redirect or recross] question number(s) ____________________,
submitted by ___________________ [specify party, e.g., defendant] ___________________ [name ] to be propounded
to ___________________ [deponent's name ], on the grounds set forth below.

1. 1. ___________________ [Direct or Cross or Redirect or Recross] Question No. ____________________:
___________________ [Set forth text of question ]?

___________________ [Specify grounds for objection, e.g., This question assumes the unproven fact that
___________________ (specify unproven assumption ).]

2. 2. ___________________ [Direct or Cross or Redirect or Recross] Question No. ____________________:
___________________ [Set forth text of question ]?
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___________________ [Specify grounds for objection, e.g., This question seeks information protected by the
attorney-client privilege.]

3. 3.[Continue as above. ]
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments

Code of Civil Procedure Sections 2028.040 and 2028.050 contemplate a four-step procedure for resolving objections to
questions:n1

1. A party serves objections on the party who propounded the questions;

2. The parties attempt an informal resolution of the issues raised by the objections;

3. The party objecting to the form of a question files a motion to sustain the objection, or the party propounding the
question objected to on privilege or work product grounds files a motion to overrule the objection; and

4. The court grants or denies the motion on the objection.

The foregoing form is for use by a party to take the first of these four steps, by serving objections to direct, cross,
redirect, or recross questions. The form may be used whether the objections are based on the form of the question, on
the ground that the questions call for information that is privileged or protected work product, or a combination of any
of these.n2 A party must serve any objections on all the parties or their attorneys within 15 days after being served with
the objectionable questions (unless the time is extended for service by mail).n3 For a discussion of objections to
questions, see Part D (§§ 52.30-52.39).

If additional time is needed to investigate whether any objections should be made, the party may attempt to obtain a
stipulation from the opposing attorney extending the time for making objections.n4 This stipulation could be combined
with a stipulation extending the time for serving responsive questions. If a stipulation cannot be obtained, the party may
need to move for a court order extending the time for serving objections. Such a motion (or ex parte application) could
be combined with a motion for a court order extending the time for serving responsive questions. For forms that could
be modified for these purposes, see § 52.92 [1] (stipulation to extend time to serve responsive questions) and [2] (ex
parte motion to extend time to serve responsive questions).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2028.040, 2028.050.
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(n2)Footnote 2. See Code Civ. Proc.§§ 2028.040, 2028.050.

(n3)Footnote 3. Code Civ. Proc. §§ 2028.040, 2028.050; see Code Civ. Proc. §§ 1013(a), 2016.050 (service by
mail); see also Code Civ. Proc. § 1013(c), (e) (service by Express Mail or facsimile transmission).

(n4)Footnote 4. See Code Civ. Proc. § 2016.030.
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§ 52.94 Proceedings to Sustain Objections Regarding Form of Question and Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Sustain Objection Regarding Form of Questions and Impose
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO SUSTAIN OBJECTION(S) REGARDING
FORM OF ____________________ [DIRECT or
CROSS or REDIRECT or RECROSS] QUES-
TION(S) PROPOUNDED BY
____________________ [specify, e.g., DEFEND-
ANT] AND TO IMPOSE MONETARY SANCTION
[; MEMORANDA; DECLARATION(S) OF
____________________ (name(s ) )] [Telephone Ap-
pearance]
Code Civ. Proc. §§ 2023.030(a), 2028.040
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________
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To each party who has appeared in this action and to his/her attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) ____________________ of]
this court, located at ___________________ [street address ], ___________________ [city ], ___________________
[specify moving party, e.g., plaintiff] ___________________ [name ] will, and hereby does, move for an order to
sustain his/her objection(s) to the form of ___________________ [Direct or Cross or Redirect or Recross] Question
No(s). ____________________, submitted by ___________________ [specify party, e.g., defendant]
___________________ [name ] to be propounded at the written deposition of ___________________ [deponent's name
]. ___________________ [Specify party, e.g., Plaintiff] will also move for an order to impose a monetary sanction in
the amount of $____________________ against ___________________ [name ], ___________________ [specify, e.g.,
attorney for defendant] pursuant to Code of Civil Procedure Section 2023.030. The motion will be made on the grounds
that ___________________ [specify, e.g., Redirect Question Nos. ____________________ assume the existence of
unproven facts, and Redirect Question Nos. ____________________ are leading].

The motion will be based on this notice of motion, the attached objections to questions, the memoranda provided below,
the attached supporting declaration(s) of ___________________ [name(s )], and the papers, records, and file in this
action [, in particular, the documents described in Attachment 1, which are made a part hereof by reference] [, and such
oral and documentary evidence as may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party who has served objections to the form of direct, cross,
redirect, or recross questions, has failed in informal resolution efforts with the opposing party, and wishes to take the
next step by noticing a hearing on a motion to sustain the objections.n1 The notice of motion must be accompanied by a
declaration stating facts showing a reasonable and good-faith attempt at an informal resolution of the issue presented by
the objection and motion.n2

Even though Code of Civil Procedure Section 2028.040 does not specify that a motion to sustain an objection to the
form of a question must be made on notice, a motion for an order to impose a sanction must be made on notice and after
opportunity for hearing.n3

For discussion of a motion to sustain an objection to the form of a question, see § 52.33.

[ii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to sustain an objection, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition of the sanction
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unjust.n4 A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom
the sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n5

[iii] Opposition to Motion

The motion may be opposed by filing with the court opposing declarations, including a declaration regarding informal
resolution efforts, and an opposing memorandum. If monetary sanctions are sought by the moving party, the opposing
party's declaration should recite facts supporting a finding by the court that the opposing party acted with substantial
justification in opposing the objections to the form of the questions, or that other circumstances would make a monetary
sanction in favor of the moving party unjust, and also supports imposition of a monetary sanction against the moving
party and in favor of the opposing party.n6 Copies of the opposing party's papers must be served on all parties or their
attorneys at least nine court days before the hearing.n7

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For a general discussion of sanctions for abuses of discovery, see Chapter 42.

For memoranda relating to a motion to sustain an objection regarding the form of a written deposition question, see
California Points and Authorities, Ch. 83, Depositions (Matthew Bender).

[2] Declaration Supporting Motion for Order to Sustain Objections Regarding Form of Question and
Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
TO SUSTAIN OBJECTION(S) REGARDING
FORM OF ____________________ [DIRECT or
CROSS or REDIRECT or RECROSS] QUES-
TION(S) PROPOUNDED BY
____________________ [specify party, e.g., DE-
FENDANT] AND TO IMPOSE MONETARY
SANCTION
Code Civ. Proc. §§ 2023.030(a), 2028.040
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________
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__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted before all the courts of
the State of California, and attorney of record herein for ___________________ (specify party, e.g., plaintiff)].

2. 2.This declaration is made in support of ___________________ [specify party, e.g., plaintiff]'s motion for an
order under Code of Civil Procedure Section 2028.040 to sustain his/her objection(s) to the form of
___________________ [Direct or Cross or Redirect or Recross] Question No(s). ____________________, submitted
by ___________________ [specify party, e.g., defendant] ___________________ [name ], to be propounded at the
written deposition of ___________________ [deponent's name ].

3. 3.This declaration is also made in support of ___________________ [specify party, e.g., plaintiff]'s motion for
an order to impose a monetary sanction in the amount of $ ____________________ against ___________________
[name ], ___________________ [specify, e.g., attorney for defendant], pursuant to Code of Civil Procedure Sections
2023.030 and 2028.040.

4. 4.The nature of this ___________________ [action or proceeding] is ___________________ [specify nature of
action or proceeding ].

5. 5.The grounds for the motion are that ___________________ [specify party, e.g., Redirect Question Nos.
____________________ assume the existence of unproven facts, in that ___________________ (specify ), and Redirect
Question Nos. ____________________ are leading].

6. 6. ___________________ [Specify party, e.g., Plaintiff] bases his/her request for the imposition of a sanction in
the amount of $____________________ on ___________________ [itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

7. 7. ___________________ [Specify moving party, e.g., Plaintiff] has made a reasonable and good-faith attempt at
an informal resolution of the issue(s) presented by the objection(s) and the motion, in that ___________________
[specify facts showing reasonable and good-faith attempt at informal resolution of issues presented by the objection(s)
and the motion ].

I declare under penalty of perjury under the laws of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order to sustain objections to the form of direct, cross,
redirect, or recross questions.n8 This motion must be accompanied by a declaration stating facts showing a reasonable
and good-faith attempt at an informal resolution of the issue presented by the objection and motion.n9

A motion that includes a request for sanctions must be accompanied by a declaration stating facts supporting the amount
of any monetary sanction sought.n10
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[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Sustain Objections Regarding Form of Question and Impose Monetary
Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER SUSTAINING OBJECTION(S) REGARD-
ING FORM OF ____________________ [DIRECT
or CROSS or REDIRECT or RECROSS] QUES-
TION(S) PROPOUNDED BY
____________________ [specify party, e.g., DE-
FENDANT], AND IMPOSING MONETARY
SANCTIO N
Code Civ. Proc. §§ 2023.030(a), 2028.040
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify party, e.g., plaintiff] for an order to sustain his/her objection(s) to the
form of ___________________ [Direct or Cross or Redirect or Recross] Question No(s). ____________________,
submitted by ___________________ [specify party, e.g., defendant] ___________________ [name ], to be propounded
at the written deposition of ___________________ [deponent's name ], and for an order to impose a monetary sanction
against ___________________ [name ], ___________________ [specify, e.g., attorney for defendant], came on
regularly for hearing by this court on ____________________ [date ]. Plaintiff appeared by counsel
___________________ [name ]; ___________________ defendant appeared by counsel ___________________ [name
] [; ___________________ (name of attorney against whom monetary sanctions are sought ), attorney for
___________________ (name of party ), appeared ___________________ (on his/her own behalf or by counsel
___________________ (name )].

The court finds that the moving party has engaged in a reasonable and good-faith attempt at an informal resolution of
each issue presented by the motion. The court also finds that ___________________ [specify opposing party, e.g.,
defendant] has not shown that he/she acted with substantial justification or that other circumstances make imposition of
a sanction unjust.

On proof made to the satisfaction of the court,
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IT IS ORDERED that the motion be, and it hereby is, granted and that the objection(s) to the form of
___________________ [specify, e.g., Redirect] Question No(s). ____________________ ____________________ [is
or are] sustained, and further response to ____________________ [it or them] is not required.

IT IS FURTHER ORDERED that ___________________ [name ], ___________________ [specify person subject to
sanction, e.g., attorney for defendant] shall pay to ___________________ [specify, e.g., plaintiff] by
___________________ [date ] the sum of $ ____________________ as a sanction authorized by Code of Civil
Procedure Sections 2023.030 and 2028.040.
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion for an order to sustain an objection to the form of a
direct, cross, redirect, or recross question, and to impose a monetary sanction.n11

Unless a court has sustained an objection to the form of a question, the deposition officer shall propound to the
deponent any question to which objection is made subject to that objection.n12

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to sustain an objection, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition of the sanction
unjust.n13

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureJudicial OfficersJudgesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2028.040.

(n2)Footnote 2. Code Civ. Proc. § 2028.040.

(n3)Footnote 3. See Code Civ. Proc. §§ 2023.030, 2028.040; see discussion in [ii], below.

(n4)Footnote 4. Code Civ. Proc. § 2028.040.

(n5)Footnote 5. Code Civ. Proc. § 2023.040.

(n6)Footnote 6. See Code Civ. Proc. § 2028.040.

(n7)Footnote 7. Code Civ. Proc. § 1005(b); Cal. Rules of Ct. Rule 3.1300(a).

Page 511
2-52 California Deposition and Discovery Practice § 52.94



(n8)Footnote 8. See Code Civ. Proc. § 2028.040.

(n9)Footnote 9. Code Civ. Proc. § 2028.040.

(n10)Footnote 10. Code Civ. Proc. § 2023.040.

(n11)Footnote 11. See Code Civ. Proc. § 2028.040.

(n12)Footnote 12. Code Civ. Proc. § 2028.040.

(n13)Footnote 13. Code Civ. Proc. § 2028.040.
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§ 52.95 Proceedings to Overrule Objections to Questions Made on Grounds of Privilege or Work Product
Protection, and to Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Overrule Objections to Questions Made on Grounds of
Privilege or Work Product Protection, and to Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO OVERRULE OBJECTION(S) TO
____________________ [DIRECT or CROSS or RE-
DIRECT or RECROSS] QUESTION(S) PRO-
POUNDED BY ____________________ [specify,
e.g., DEFENDANT], AND TO IMPOSE MONET-
ARY SANCTION [; MEMORANDA; DECLARA-
TION(S) OF ____________________ (name(s ) )]
[Telephone Appearance]
Code Civ. Proc. §§ 2023.030(a), 2028.050
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________
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To ___________________ [specify objecting party, e.g., defendant] and to his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ] at ____________________ [time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) _____of] this court, located
at ___________________ [street address ], ___________________ [city ], California, ___________________ [specify
party, e.g., plaintiff] ___________________ [name ] will, and hereby does, move for an order to overrule
___________________ [specify party, e.g., defendant]'s objection(s) to ___________________ [Direct or Cross or
Redirect or Recross] Question No(s). ____________________, submitted by ___________________ [specify party,
e.g., plaintiff] ___________________ [name ] to be propounded at the written deposition of ___________________
[deponent's name ]. ___________________ [Specify party, e.g., Plaintiff] will also move for an order to impose a
monetary sanction in the amount of $____________________ against ___________________ [name ],
___________________ [specify, e.g., attorney for defendant] pursuant to Code of Civil Procedure Sections 2023.030
and 2028.050. The motion will be made on the grounds that ___________________ [specify, e.g., Direct Question Nos.
____________________ do not call for privileged information].

The motion will be based on this notice of motion, the memoranda provided below, the attached supporting
declaration(s) of ___________________ [name(s ) ], and the papers, records, and file in this action [, in particular, the
documents described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary
evidence as may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party who has propounded questions, has been served with
objections to the questions on the grounds that the questions call for information that is privileged or is protected work
product, has failed in informal resolution efforts with the opposing party, and wishes to notice a hearing on a motion to
overrule the objections and impose a monetary sanction.n1 The notice must be accompanied by a declaration showing
the moving party's attempts to informally resolve the issues presented by the objections and the motion.n2

Even though Code of Civil Procedure Section 2028.050 does not specify that a motion to overrule an objection on
privilege or work product protection grounds must be made on notice, a motion for an order to impose a sanction must
be made after notice and an opportunity for hearing.n3

For discussion of a motion to overrule objections on the grounds of privilege or work product protection, see § 52.34.

[ii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to overrule an objection, unless it finds that the one subject
to the sanction acted with substantial justification or that other circumstances make the imposition of the sanction
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unjust.n4 A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom
the sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n5

[iii] Opposition to Motion

The attorney for the opposing party may oppose the motion by filing with the court opposing declarations, including a
declaration regarding informal resolution efforts, and an opposing memorandum of points and authorities. If a monetary
sanction is sought by the moving party, the opposing party's declarations should recite facts to support a finding by the
court that the opposing party acted with substantial justification in asserting the objections on the grounds of privilege
or work product, or that other circumstances would make a monetary sanction in favor of the moving party unjust, and
also to support imposition of a monetary sanction against the moving party and in favor of the opposing party.n6 Copies
of the opposing party's papers must be served on all parties or their attorneys at least nine court days before the hearing
on the motion.n7

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For a discussion of work product protection under Code of Civil Procedure Section 2018.010 et seq., see Chapter 28.

For memoranda relating to a motion to overrule objections made on the grounds of privilege or work product protection,
see California Points and Authorities, ''Discovery,'' Part III.

[2] Declaration Supporting Motion for Order to Overrule Objections to Questions Made on Grounds of
Privilege or Work Product Protection, and to Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
TO OVERRULE OBJECTION(S) TO
____________________ [DIRECT or CROSS or RE-
DIRECT or RECROSS] QUESTION(S) PRO-
POUNDED BY ____________________ [specify
party, e.g., DEFENDANT], AND TO IMPOSE
MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2028.050
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________
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__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted before all the courts of
the State of California, and attorney of record herein for ___________________ (specify party, e.g., plaintiff)].

2. 2.This declaration is made in support of ___________________ [specify party, e.g., plaintiff]'s motion for an
order under Code of Civil Procedure Section 2028.050 to overrule ___________________ [specify party, e.g.,
defendant]'s objection(s) to ___________________ [Direct or Cross or Redi rect or Recross] Question No(s).
____________________, submitted by ___________________ [specify party, e.g., plaintiff] ___________________
[name ] to be propounded at the written deposition of ___________________ [deponent's name ].

3. 3.This declaration is also made in support of ___________________ [specify party, e.g., plaintiff]'s motion for
an order to impose a monetary sanction in the amount of $____________________ against ___________________
[name ], ___________________ [specify, e.g., attorney for defendant], pursuant to Code of Civil Procedure Section
2023.030.

4. 4.The nature of this ___________________ [action or proceeding] is ___________________ [specify nature of
action or proceeding ].

5. 5.The basis for the motion is that ___________________ [specify party, e.g., Direct Question Nos.
____________________ do not call for information protected by the attorney-client privilege, in that
___________________ (specify )].

6. 6. ___________________ [Specify party, e.g., Plaintiff] bases his/her request for the imposition of a sanction in
the amount of $____________________ on ___________________ [itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

7. 7. ___________________ [Specify moving party, e.g., Plaintiff] has made a reasonable and good-faith attempt at
an informal resolution of the issue(s) presented by the objection(s) and the motion, in that ___________________
[specify facts showing reasonable and good-faith attempt at informal resolution of issues presented by the objection(s)
and the motion ].

I declare under penalty of perjury under the laws of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order to overrule the opposing party's objections to
direct, cross, redirect, or recross questions propounded by the moving party when the ground for the objections is that
the questions call for information that is privileged or is protected work product.n8 The notice must be accompanied by
a declaration stating facts showing a reasonable and good-faith attempt at an informal resolution of the issue presented
by the objection and motion.n9
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A motion that includes a request for sanctions must be accompanied by a declaration setting forth facts supporting the
amount of any monetary sanction sought.n10

[c] References

For a general discussion and form of declaration, see Chapter 8.

For a discussion of work product protection under Code of Civil Procedure Section 2018.010 et seq., see Chapter 28.

[3] Order Granting Motion to Overrule Objections to Questions Made on Grounds of Privilege or Work
Product Protection, and to Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER OVERRULING OBJECTION(S) TO
____________________ [DIRECT or CROSS or RE-
DIRECT or RECROSS] QUESTION(S) PRO-
POUNDED BY ____________________ [specify
party, e.g., DEFENDANT], AND IMPOSING MON-
ETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2028.050
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________

__________________________________________________

The motion of ___________________ [specify party, e.g., plaintiff] for an order to overrule ____________________
[specify party, e.g., defendant]'s objection(s) to ___________________ [Direct or Cross or Redirect or Recross]
Question No(s). ____________________, submitted by ___________________ [specify party, e.g., plaintiff]
___________________ [name ] to be propounded at the written deposition of ___________________ [deponent's name
], and for an order to impose a monetary sanction against ___________________ [name ], ____________________
[specify, e.g., attorney for defendant], came on regularly for hearing by this court on ____________________ [date ].
Plaintiff appeared by counsel ___________________ [name ]; ___________________ defendant appeared by counsel
___________________ [name ] [; ___________________ (name of attorney against whom monetary sanctions are
sought ), attorney for ___________________ (name of party ), appeared ___________________ (on his/her own behalf
or by counsel ___________________ (name )].

The court finds that the moving party has engaged in a reasonable and good-faith attempt at an informal resolution of
each issue presented by the motion. [The court also finds that ___________________ (specify opposing party, e.g.,
defendant) has not shown that he/she acted with substantial justification or that other circumstances make imposition of
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a sanction unjust.]

On proof made to the satisfaction of the court,

IT IS ORDERED the motion be, and it hereby is, granted and that the objection(s) to ___________________ [specify,
e.g., Plaintiff's Direct] Question No(s). ____________________ [is or are] overruled, and the deposition officer shall
propound the questions(s) to ___________________ [deponent's name ].

IT IS FURTHER ORDERED that ___________________ [name ], ___________________ [specify person subject to
sanction, e.g., attorney for defendant ___________________ (name )], shall pay to ___________________ [specify,
e.g., plaintiff] by ___________________ [date ] the sum of $ ____________________ as a sanction authorized by
Code of Civil Procedure Sections 2023.030 and 2028.050.
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion for an order to overrule an objection to a direct, cross,
redirect, or recross question on the ground that the question calls for information that is privileged or is protected work
product, and to impose a monetary sanction.n11

The deposition officer shall not propound to the deponent any question to which an objection on grounds of privilege or
protected work product has been made unless the court has overruled that objection.n12

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to overrule an objection, unless it finds that the one subject
to the sanction acted with substantial justification or that other circumstances make the imposi tion of the sanction
unjust.n13

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureJudicial OfficersJudgesGeneral
OverviewEvidencePrivilegesAttorney-Client PrivilegeGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2023.030(a), 2028.050.

(n2)Footnote 2. See Code Civ. Proc. § 2028.050; see [2], below.

(n3)Footnote 3. See Code Civ. Proc. §§ 2023.030, 2028.050; see discussion in [ii], below.

(n4)Footnote 4. Code Civ. Proc. § 2028.050.
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(n5)Footnote 5. Code Civ. Proc. § 2023.040.

(n6)Footnote 6. See Code Civ. Proc. § 2028.050.

(n7)Footnote 7. See Code Civ. Proc. § 1005(b); Cal. Rules of Ct. Rule 3.1300.

(n8)Footnote 8. See Code Civ. Proc. § 2028.050.

(n9)Footnote 9. Code Civ. Proc. § 2028.050.

(n10)Footnote 10. Code Civ. Proc. § 2023.040.

(n11)Footnote 11. See Code Civ. Proc. §§ 2023.030(a), 2028.050; see also discussion of work product protection
in Chapter 28.

(n12)Footnote 12. Code Civ. Proc. § 2028.050.

(n13)Footnote 13. Code Civ. Proc. § 2028.050.
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§ 52.96 Proceedings for Protective Order and Monetary Sanction

[1] Notice of Motion and Motion for Protective Order and to Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR PRO-
TECTIVE ORDER THAT ____________________
[specify, e.g., TESTIMONY BE TAKEN BY ORAL,
INSTEAD OF WRITTEN, EXAMINATION], AND
TO IMPOSE MONETARY SANCTION [; MEMOR-
ANDA; DECLARATION(S) OF
____________________ (name(s ) )] [Telephone Ap-
pearance]
Code Civ. Proc. §§ 2023.030(a)
[, 2025.420], 2028.070
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify party noticing deposition, e.g., defendant] ___________________ [name ] and to
his/her/its attorney of record:
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NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) _____ of] this court, located
at ___________________ [street address ], ___________________ [city ], California, ___________________ [specify
moving party, e.g., plaintiff] ___________________ [name ] will, and hereby does, move for a protective order that

[Specify protective order sought, e.g., if seeking order that deponent's testimony be taken by oral, instead of written,
examination ]

the testimony of ___________________ [deponent's name ] be taken by an oral deposition instead of by the written
deposition noticed by ___________________ [specify party, e.g., defendant] ___________________ (name ).

[Or, if seeking that party or parties be permitted to attend in person to propound questions by oral examination ]

___________________ [name(s ) ], who received notice of the written deposition, be permitted to attend in person or
by attorney and to propound questions to the deponent by oral examination.

[Or, if seeking order that deposition be taken before an officer other than the one named in the deposition notice ]

that the officer be changed from ___________________ [name ], the person named in the deposition notice, to
___________________ [name ].

[Or specify any other protective order sought under Code of Civil Procedure Section 2025.420 or 2028.070 ]

[CONTINUE ]

___________________ [Specify party, e.g., Plaintiff] will also move for an order to impose a monetary sanction in the
amount of $ ____________________ against ___________________ [name ], ___________________ [specify, e.g.,
attorney for defendant] pursuant to Code of Civil Procedure Sections 2023.030, 2025.420, and 2028.070. The motion
will be made on the grounds that the requested order is necessary to protect ___________________ [specify, e.g.,
plaintiff] from ___________________ [unwarranted annoyance and/or embarrassment and/or oppression, and/or undue
burden and expense] in that ___________________ [specify, e.g., the direct questions are so numerous and involved so
as to make it impracticable to frame written cross questions].

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s ) ], and the papers, records, and file in this ac tion [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]
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Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by any party to move for a protective order in connection with a
noticed written deposition, and to impose a monetary sanction.n1 With appropriate modifications, it also may be used
by a nonparty deponent.n2 The notice of motion should be filed with the court and accompanied by any supporting
declarations, including a declaration as to informal resolution efforts, a memorandum, and any other necessary
documents.n3

The form includes three possible protective orders available under Code of Civil Procedure Section 2028.070(a), (b),
and (d). Note that a protective order may also be sought to sustain or overrule objections made under Code of Civil
Procedure Sections 2028.040 and 2028.050,n4 as well as obtain any order available under Code of Civil Procedure
Section 2025.420.n5 For a form of notice of motion seeking a protective order under Code of Civil Procedure Section
2025.420, which may be combined with the foregoing form when appropriate, see Chapter 51.

Even though Code of Civil Procedure Sections 2025.420 and 2028.070 do not expressly specify whether a motion for a
protective order must be made on notice, a motion for an order to impose a sanction must be made on notice and after
opportunity for hear ing.n6

For further discussion of obtaining protective orders in relation to written depositions, see Part E (§§ 52.40-52.49).

[ii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition of the sanction
unjust.n7 A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom
the sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n8

[iii] Opposition to Motion

The attorney for the opposing party may oppose the motion by filing with the court opposing declarations, including a
declaration as to informal resolution efforts, and an opposing memorandum. If a monetary sanction is sought by the
moving party (or deponent), the opposing party's declarations should recite facts to support a finding by the court that
the opposing party acted with substantial justification in taking the action from which the moving party (or deponent)
seeks protection, or that other circumstances would make a monetary sanction in favor of the moving party unjust, and
to support a monetary sanction against the moving party and in favor of the opposing party.n9 Copies of the opposing
party's papers must be served on all parties or their attorneys at least nine court days before the hearing on the
motion.n10

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.
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For memoranda relating to a motion for a protective order, see California Points and Authorities, ''Discovery,'' Part III.

[2] Declaration Supporting Motion for Protective Order and to Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR PRO-
TECTIVE ORDER THAT ____________________
[specify type of order sought, e.g., TESTIMONY BE
TAKEN BY ORAL, INSTEAD OF WRITTEN, EX-
AMINATION], AND TO IMPOSE MONETARY
SANCTION
Code Civ. Proc. §§ 2023.030(a)
[, 2025.420], 2028.070
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify party, e.g.,
plaintiff)].

2. 2.This declaration is made in support of ___________________ [identify moving party, e.g., plaintiff]'s motion
for a protective order ___________________ [specify protection sought, e.g., that the testimony of
___________________ (deponent's name ) be taken by an oral deposition instead of by the written deposition noticed
by ___________________ (specify party, e.g., defendant) ___________________ (name )].

3. 3.This declaration is also made in support of ___________________ [specify party, e.g., plaintiff]'s motion for
an order to impose a monetary sanction in the amount of $____________________ against ___________________
[name ], ___________________ [specify, e.g., attorney for defendant], pursuant to Code of Civil Procedure Section
2023.030.

4. 4.The nature of this ___________________ [action or proceeding] is ___________________ [specify nature of
action or proceeding ].
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5. 5.The motion is based on the ground that the requested order is necessary to protect ___________________
[specify, e.g., plaintiff] from ___________________ [unwarranted annoyance and/or embarrassment and/or oppression
and/or undue burden and expense] in that ___________________ [state facts showing good cause for protective order,
e.g., facts showing that taking the deponent's testimony by oral, instead of written, examination would be impracticable
because of the large number and complexity of direct questions, and that the witness has an interest in the action that
may result in evasive or self-serving answers to written cross questions ].

6. 6. ___________________ [Specify moving party, e.g., Plaintiff] bases his/her request for the imposition of a
sanction in the amount of $ ____________________ on ___________________ [itemize and explain, in as many
paragraphs as necessary, the basis of the computation of the monetary amount of sanction requested ].

7. 7. ___________________ [Specify moving party, e.g., Plaintiff] has made a reasonable and good-faith attempt at
an informal resolution of the ___________________ [issue or issues] presented by the motion in that
___________________ [state facts showing a reasonable and good-faith attempt at informal resolution of the issue or
issues presented by the motion ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

[b] Comments

This form of declaration is for use to support a motion for a protective order under Code of Civil Procedure Sections
2025.420 and 2028.070.n11 The declaration must state facts showing that the moving party will suffer unwarranted
annoyance, embarrassment, or oppression, or undue burden and expense, if the order is not issued.n12 Additionally, the
declaration must state facts showing a reasonable and good-faith attempt at an informal resolution of any issue
presented by the motion.n13 For a form of declaration supporting a motion for a protective order under Code of Civil
Procedure Section 2025.420, which may be combined with the foregoing form when appropriate, see Chapter 51.

A motion that includes a request for sanctions must be accompanied by a declaration setting forth facts supporting the
amount of any monetary sanction sought.n14

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion for Protective Order and to Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION FOR PROTECT-
IVE ORDER THAT ____________________ [spe-
cify, e.g., TESTIMONY BE TAKEN BY ORAL, IN-
STEAD OF WRITTEN, EXAMINATION], AND TO
IMPOSE MONETARY SANCTION
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)
)
)
)
)

Code Civ. Proc. §§ 2023.030(a)
[, 2025.420], 2028.070
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify party, e.g., plaintiff] for a protective order ___________________
[specify protection sought, e.g., that the testimony of ___________________ (deponent's name ) be taken by an oral
deposition instead of by the written deposition noticed by ___________________ (specify party, e.g., defendant)
___________________ (name )], and for an order to impose a monetary sanction against ___________________ [name
], ___________________ [specify, e.g., attorney for defendant], came on regularly for hearing by this court on
____________________ [date ]. Plaintiff appeared by counsel ___________________ [name ]; ___________________
defendant appeared by counsel ___________________ [name ] [; ___________________ (name of attorney against
whom monetary sanctions are sought ), attorney for ___________________ (name of party ), appeared
___________________ (on his/her own behalf or by counsel ___________________ (name )].

The court finds that the moving party has engaged in a reasonable and good-faith attempt at an informal resolution of
each issue presented by the motion. The court also finds that ___________________ [specify opposing party, e.g.,
defendant] has not shown that he/she acted with substantial justification or that other circumstances make imposition of
a sanction unjust.

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted, and that

[Specify order granted, e.g., if court orders testimony to be taken by oral instead of written examination ]

the testimony of deponent ___________________ _________________[name] shall be taken by oral, instead of
written, examination, pursuant to the provisions of Code of Civil Procedure Section 2025.010 et seq.

[Or, if court orders that party or parties be permitted to attend in person to propound questions by oral examination ]

___________________ [name(s ) ], who received notice of the written deposition propounded by
___________________ [name ], be permitted to attend in person or by attorney and to propound questions to
___________________ [name ], the deponent, by oral examination.

[Or, if court orders that deposition be taken before an officer other than the one named in the deposition notice ]

that the officer be changed from ___________________ [name ], the person named in the notice of written deposition
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propounded by ___________________ [name ], to ___________________ [name of new officer ].

[Or specify any other protective order granted under Code of Civil Procedure Section 2025.420 or 2028.070 ]

[CONTINUE ]

IT IS FURTHER ORDERED that ___________________ [name ], ___________________ [specify, e.g., attorney for
defendant] shall pay to ___________________ [specify, e.g., plaintiff] by ___________________ [date ] the sum of $
____________________ as a sanction authorized by Code of Civil Procedure Sections 2023.030, 2025.420, 2028.010,
and 2028.070.
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion for a protective order under Code of Civil Procedure
Sections 2025.420 and 2028.070 on the grounds that justice requires the order to protect the moving party from
unwarranted annoyance, embarrassment, or oppression, or undue burden and expense.n15 The order may include, but is
not limited to, one or more of the directions specified in Code of Civil Procedure Sections 2025.420 and 2028.210.n16

For a form of order sustaining an objection regarding the form of a written question under Code of Civil Procedure
Section 2028.040, which may be adapted for use as a protective order,n17 see § 52.94 [3]. For a form of order
overruling an objection to a question made on the ground of privilege or work product protection under Code of Civil
Procedure Section 2028.050, which may also be adapted for use as a protective order,n18 see § 52.95 [3]. For a form of
order granting a protective order under Code of Civil Procedure 2025.420, which may be combined with the foregoing
form when appropriate, see Chapter 51.

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition of the sanction
unjust.n19

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureDiscoveryMethodsOral
DepositionsEvidenceTestimonyGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2025.420, 2028.070.
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(n2)Footnote 2. See Code Civ. Proc. §§ 2025.420, 2028.070.

(n3)Footnote 3. See Code Civ. Proc. §§ 2025.420, 2028.070.

(n4)Footnote 4. See Code Civ. Proc. § 2028.070(c).

(n5)Footnote 5. See Code Civ. Proc. § 2028(f).

(n6)Footnote 6. See Code Civ. Proc. §§ 2023.030, 2025.420, 2028.010; see discussion in [ii], below.

(n7)Footnote 7. Code Civ. Proc. § 2025.420.

(n8)Footnote 8. Code Civ. Proc. § 2023.040.

(n9)Footnote 9. See Code Civ. Proc. § 2023.030(a).

(n10)Footnote 10. See Code Civ. Proc. § 1005(b); Cal. Rules of Ct. Rule 3.1300.

(n11)Footnote 11. See Code Civ. Proc. §§ 2025.420, 2028.010, 2028.070.

(n12)Footnote 12. See Code Civ. Proc. §§ 2025.420, 2028.010, 2028.070.

(n13)Footnote 13. See Code Civ. Proc. §§ 2025.420, 2028.010, 2028.070.

(n14)Footnote 14. Code Civ. Proc. § 2023.040.

(n15)Footnote 15. See Code Civ. Proc. §§ 2025.420, 2028.010, 2028.070.

(n16)Footnote 16. Code Civ. Proc. §§ 2025.420, 2028.070; see also Code Civ. Proc. § 2028.010.

(n17)Footnote 17. See Code Civ. Proc. § 2028.070(c).

(n18)Footnote 18. See Code Civ. Proc. § 2028.070(c).

(n19)Footnote 19. Code Civ. Proc. § 2025.420.
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DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 53 Deposition of Nonparty

2-53 California Deposition and Discovery Practice 53.syn

§ 53.syn Synopsis to Chapter 53: Deposition of Nonparty

§ 53.01 Discovery From Nonparty

[1] Scope of Discovery

[2] Timing of Discovery

[a] Earliest Time for Initiating

[b] Latest Time for Completing

§ 53.02 Methods and Process of Obtaining Discovery From Nonparty

[1] Methods Generally

[2] Use of Deposition Subpoena Within California

[3] Process for Depositions Outside California

[4] Process for Depositions in Actions Pending Outside California

[5] Use of Deposition Subpoena to Obtain Documents or Witnesses from Nonparty State Agencies

§ 53.03 Issuance of Deposition Subpoena

§ 53.04 Deposition Subpoena Requiring Attendance and Testimony Only

[1] Generally

[2] Organization as Deponent

§ 53.05 Deposition Subpoena Requiring Production of Business Records Only

[1] Contents of Deposition Subpoena
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[a] Generally

[b] Time for Compliance

[1A] Definition of Business Record

[2] Personal Records of Consumer or Employee

[a] Definitions

[b] Notice, Authorization, or Consent Requirement

[c] Form of Notice, Authorization, or Consent

[i] Form of Notice

[ii] Service of Privacy Notice

[iii] Form of Authorization or Consent

[iv] Motion by Consumer or Employee to Quash or Modify Deposition Subpoena

[v] Objection by Nonparty Consumer or Employee

[d] Motion by Subpoenaing Party to Shorten Time to Serve Subpoena or to Waive Notice Requirement

[e] Inapplicability When Particular Consumer's or Employee's Records and Identity Are Not Requested

[f] Inapplicability to Proceedings Under Labor Code

[g] Applicability to Personnel Records of Public Agencies

[h] Applicability to Confidentiality of Medical Information Act

[3] Qualifications of Deposition Officer

[a] Generally

[b] Waiver of Objections to Qualifications

§ 53.06 Deposition Subpoena Requiring Attendance, Testimony, and Production of Records, Documents, or Things

§ 53.07 Service of Deposition Subpoena

[1] Generally

[2] Service on Peace Officers and Other Public Employees

[3] Service on Department of Motor Vehicles
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[4] Service on Concealed Witness

[5] Deposition of Prisoners

§ 53.08 Compensation of Deponents

[1] Generally

[2] Compensation for Expert Witnesses

[a] Compensation of Retained Experts and Treating Health Care Practitioners

[b] Compensation of Nonretained Experts

[3] Compensation for Certain Public Employees

[a] Peace Officers, Firefighters, and State Employees

[b] City and County Employees

§§ 53.09-53.19 Reserved

§ 53.20 Compliance Requirement Generally

[1] Attendance and Production

[2] Residency Requirement

§ 53.21 Compliance with Deposition Subpoena to Produce Business Records Only

[1] Records Made Available to Deposition Officer

[a] Delivery of Copies With Affidavit

[b] Delivery to Office of Deposition Officer

[c] Delivery at Custodian's Office

[d] Early Delivery Prohibited

[e] Copy of Records Provided to Subpoenaing or Other Interested Parties

[2] Records Made Available to Subpoenaing Party's Attorney

[a] Generally

[b] Accompanying Affidavit of Custodian or Other Qualified Person

[c] Accompanying Affidavit of Subpoenaing Party's Attorney or Attorney's Representative

[3] Time for Compliance
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[4] Admissibility of Custodian's Affidavit

§ 53.22 Penalties for Failure to Obey or to Serve Deposition Subpoena

[1] Contempt, Forfeiture, Damages, Arrest

[2] Monetary Sanction Against Deposing Party for Failure to Serve Subpoena

§ 53.23 Motion for Order Compelling Answer or Production

§§ 53.24-53.29 Reserved

§ 53.30 Grounds for Opposition

§ 53.31 Methods of Opposition Generally

§ 53.32 Motion to Quash, Modify, or Condition Deposition Subpoena

§ 53.33 Objection to Deposition Subpoena by Nonparty Consumer or Employee

§§ 53.34-53.39 Reserved

§ 53.40 Procedural Guide for Compelling Attendance and Testimony With or Without Production of Records

[1] Obtain Deposition Subpoena

[2] Schedule Deposition and Prepare Notice of Deposition

[3] Complete Deposition Subpoena

[4] Prepare Consumer or Employee Notice or Authorization

[5] Determine Compensation

[6] Serve Deposition Subpoena on Deponent

[7] Serve Notice on Consumer or Employee

[8] Serve Notice of Deposition and Copy of Deposition Subpoena on Other Parties

§ 53.41 Procedural Guide for Compelling Production of Business Records Without Attendance and Testimony

[1] Obtain Deposition Subpoena

[2] Set Up Deposition

[3] Complete Deposition Subpoena

[4] Prepare Consumer or Employee Notice or Authorization

[5] Prepare Payment
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[6] Serve Deposition Subpoena on Custodian

[7] Serve Notice on Consumer or Employee

[8] Serve Copy of Deposition Subpoena on Other Parties

§ 53.42 Procedural Guide for Complying With Deposition Subpoena for Production of Business Records Only

[1] Determine Production Requirements

[2] Prepare Custodian's Affidavit

[3] Prepare for Delivery of Records to Office of Deposition Officer

[4] Prepare for Delivery of Records to Deposition Officer at Office Where Records Are Kept

[5] Prepare to Make Records Available for Inspection and Copying by Subpoenaing Party's Attorney

§ 53.43 Procedural Guide for Motion to Quash or Modify Deposition Subpoena

[1] Prepare Notice and Memorandum

[2] Prepare Declaration

[3] Serve and File Motion Papers

[4] Give Notice to Witness if Moving Party Is Consumer or Employee

[5] Prepare Order

[6] Serve Notice of Decision

[7] Provide Notice of Order to Witness

§§ 53.44-53.49 Reserved

§ 53.50 Civil Subpoena (Duces Tecum), Declaration, and Proof of Service

[1] Civil Subpoena (Duces Tecum) for Personal Appearance and Production of Documents and Things at Trial or
Hearing and Declaration: Judicial Council Form SUBP-002

[a] Form

[b] Comments

[i] Use of Form

[ii] Completion of Form

[iii] Service on Deponent

Page 5
2-53 California Deposition and Discovery Practice 53.syn



[iv] Service on Other Parties or Consumer or Employee

[v] Compensation of Deponents

[1A] Deposition Subpoena for Personal Appearance: Judicial Council Form SUBP-015

[a] Form

[b] Comments

[i] Use of Form

[ii] Completion of Form

[iii] Service on Deponent

[2] Deposition Subpoena for Production of Business Records: Judicial Council Form SUBP-010

[a] Form

[b] Comments

[i] Use of Form

[ii] Completion of Form

[iii] Service on Deponent

§ 53.51 Notice to Consumer or Employee and Objection: Judicial Council Form SUBP-025

[1] Form

[2] Comments

[a] Use of Form

[b] Service on Consumer or Employee

[c] Service on Witness

[d] Filing of Notice and Objection

[e] Objection by Nonparty Consumer or Employee

§ 53.52 Consumer's or Employee's Authorization for Release of Records

[1] Form

[2] Comments
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§ 53.52A Consumer's Consent to Release Telephone Records

[1] Form

[2] Comments

§ 53.53 Proceedings for Order Quashing or Modifying Deposition Subpoena

[1] Notice of Motion and Motion for Order Quashing or Modifying Deposition Subpoena

[a] Form

[b] Comments

[i] Use of Form

[ii] Grounds for Motion

[iii] Service of Notice

[c] References

[2] Declaration Supporting Motion for Order Quashing or Modifying Deposition Subpoena

[a] Form

[b] Comments

[c] References

[3] Declaration Opposing Motion for Order Quashing or Modifying Deposition Subpoena

[a] Form

[b] Comments

[c] References

[4] Order Granting or Denying Motion for Order Quashing or Modifying Deposition Subpoena

[a] Form

[b] Comments

[c] References

§ 53.54 Compliance With Deposition Subpoena Seeking Business Records

[1] Declaration Under Penalty of Perjury of Custodian of Business Records
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[a] Form

[b] Comments

[2] Declaration Under Penalty of Perjury of Attorney Receiving Business Records

[a] Form

[b] Comments
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Scope

SCOPE

This chapter discusses the procedure for compelling a nonparty to attend and testify at a deposition, to produce business
records for copying without attending a deposition, or both to attend and testify at a deposition and produce records and
other items. Part A discusses the use of a deposition subpoena. Part B discusses compliance with the deposition
subpoena, as well as penalties for noncompliance. Part C discusses methods for opposing a deposition subpoena. Part D
contains procedural guides that provide step-by-step directions for the use of a deposition subpoena, as well as for
opposing a deposition subpoena. Part E contains forms, including the deposition subpoena itself, the privacy notice and
authorization forms required under Code of Civil Procedure Sections and 1985.3 and 1985.6, a form of affidavit that
must be used in the production of business records, and forms for use in proceedings for an order quashing or modifying
the deposition subpoena.

Cases in this chapter that were decided under provisions of the pre-1986 Civil Discovery Act that were reenacted or are
similar to provisions of the current Civil Discovery Act are cited as persuasive, rather than controlling, authority, and
are followed by the parenthetical ''decided under prior law.''

Preparation of a deposition notice and procedures relevant to the deposition itself are discussed in Chapters 50- 52.
Inspection of documents, things, or places in the possession, custody, or control of any other party to an action are
discussed in Chapter 61.

For a discussion of strategies for integrating depositions with other discovery methods, see Chapter 2. For a discussion
of the time limits on discovery in general, see Chapter 3. The scope of discovery is generally discussed in Chapter 20.
Privileged and other protected matters are discussed in Chapters 21- 32. For a general discussion of sanctions for
misuses in the course of deposition proceedings, see Chapter 42.
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§ 53.01 Discovery From Nonparty

[1] Scope of Discovery

Discovery may be obtained from a person who is not a party to the action, but only within the limits set by the Civil
Discovery Actn1 for discovery from both parties and nonparties.n2 That is, discovery may be obtained regarding any
matter, not privileged, that is relevant to the subject matter involved in the pending action or to the determination of any
motion made in that action, if the matter either is itself admissible in evidence or appears reasonably calculated to lead
to the discovery of admissible evidence. However, the work product of an attorney is discoverable only to a limited
extent.n3 A complete discussion of the scope of discovery is provided in Chapter 20, and privileges and other
limitations on the scope of discovery are discussed in Chapters 21- 32.

[2] Timing of Discovery

[a] Earliest Time for Initiating

Code of Civil Procedure Sections 2020.010-2020.510 do not specify any time constraints on the taking of the
deposition of a nonparty. However, Code of Civil Procedure Sections 2025.010-2025.620, governing oral depositions,
provide that a defendant may serve a deposition notice without leave of court at any time after that defendant has been
served or appeared in the action. The plaintiff may serve a notice of deposition without leave of court on any date that is
20 days after the service of summons on, or appearance by, any defendant.n4

A plaintiff may not serve a nonparty witness with a deposition subpoena seeking discovery of business records before
serving the summons and complaint on the only named defendant, and without notice of the deposition to any
defendant.n5

[b] Latest Time for Completing

Any party is entitled as a matter of right to complete discovery proceedings on or before the 30th day before the date
initially set for trial of the action, and to have motions concerning a deposition heard on or before the 15th day before
the date initially set for the trial of the action.n6 If either of these dates falls on a Saturday, Sunday, or judicial holiday
(see Code Civ. Proc. § 10 (designated judicial holidays)), the last day is the next court day closer to the trial date.n7 In
the case of a retrial or new trial, discovery is reopened and these deadlines are calculated by reference to the date
initially set for the new trial.n8 Discovery by deposition is considered completed on the day the deposition begins.n9
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On motion by any party, the court may grant leave to commence a deposition, or to have a motion concerning a
deposition heard, closer to the initial trial date, or to reopen discovery after a new trial date has been set.n10

For further discussion and forms relating to time limits on discovery, see Chapter 3.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten DepositionsCivil
ProcedureDiscoveryPrivileged MattersWork ProductScopeCivil ProcedureDiscoveryRelevance

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2016.010-2036.050.

(n2)Footnote 2. See Code Civ. Proc. § 2020.010.

(n3)Footnote 3. Code Civ. Proc. § 2017.010. See Code Civ. Proc. § 2018.010 et seq.

(n4)Footnote 4. See Code Civ. Proc. § 2025.210. For discussion of the timing for oral depositions, see Ch. 51.

(n5)Footnote 5. California Shellfish, Inc. v. United Shellfish Co. (1997) 56 Cal. App. 4th 16, 25, 64 Cal. Rptr. 2d
797 (upholding order quashing deposition subpoenas).

(n6)Footnote 6. Code Civ. Proc. § 2024.020(a).

(n7)Footnote 7. Code Civ. Proc. § 2016.060.

(n8)Footnote 8. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70, 991
P.2d 156 ; see Ch. 3, § 3.01[2][g].

(n9)Footnote 9. Code Civ. Proc. § 2024.010.

(n10)Footnote 10. Code Civ. Proc. § 2024.050(a); see § 3.02.
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§ 53.02 Methods and Process of Obtaining Discovery From Nonparty

[1] Methods Generally

The Civil Discovery Act provides several methods for obtaining discovery within California from a person who is not a
party to the action. The nonparty may be required to give an oral deposition under Code of Civil Procedure Section
2025.010 et seq., to answer a written deposition under Code of Civil Procedure Section 2028.010 et seq., or to attend a
deposition and produce business records or documents or things under Code of Civil Procedure Section 2020.510.n1
The general procedures that govern oral and written depositions apply to both parties and nonparties and are fully
discussed in Chapters 50- 52. For discussion of inspection of documents in the possession, custody, or control of any
other party to an action, see Chapter 61.

[2] Use of Deposition Subpoena Within California

Except as provided in Code of Civil Procedure Section 2025.280(a) (service of deposition notice effective to require
party-deponent, or officer, director, managing agent, or employee thereof, to attend, testify, or produce writings or
things for inspection and copying), the process by which a nonparty is required to provide discovery in California is a
deposition subpoena.n2 The term ''deposition subpoena'' replaces the previously used term ''subpoena duces tecum,'' but
fulfills the same function, that is, it is a writ or order directed to a person, requiring his or her attendance at a particular
time and place to testify as a witness. It may require that person to produce books, documents, or other things under his
or her control.n3

The deposition subpoena may command the nonparty to attend the deposition and give testimony, to produce business
records for copying, or to both attend and give testimony and produce business records and other documents and
tangible things.n4

The provisions of the Code of Civil Procedure pertaining to means of producing evidencen5 and the provisions of the
Evidence Code pertaining to the production of business recordsn6 apply to a deposition subpoena except as they have
been modified by Code of Civil Procedure Section 2020.010 et seq.n7

An identical copy of the deposition subpoena is served along with the deposition notice on all parties who have
appeared in an action.n8 For a complete discussion of the content and service requirements for a deposition notice, see
Chapter 51.

[3] Process for Depositions Outside California
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If a deposition of a nonparty is to be taken in another state of the United States, in a territory, or insular possession
subject to its jurisdiction, the party serving a deposition notice must use any process and procedures required and
available under the laws of the state, territory, or insular possession where the deposition is to be taken to compel the
deponent to attend and to testify, as well as to produce any document or tangible thing for inspection, copying, and any
related activity.n9 Similarly, if the deposition of a nonparty is to be taken in a foreign nation, the party seeking
discovery must use any process and procedures required and available under the laws of the foreign nation where the
deposition is to be taken to compel the deponent to attend and to testify, as well as to produce documents and things.n10
Methods for obtaining discovery in another state are discussed in Chapters 6 and 51. Methods of obtaining discovery in
foreign nations are discussed in Chapter 6.

[4] Process for Depositions in Actions Pending Outside California

Whenever any mandate, writ, letters rogatory, letter of request, or commission is issued out of any court of record in any
other state, territory, or district of the United States, or in a foreign nation, or whenever, on notice or agreement, it is
required to take the deposition of a natural person in California, the deponent may be compelled to appear and testify,
and to produce documents and things, in the same manner, and by the same process as may be employed for the purpose
of taking testimony in actions pending in California.n11 For further discussion of taking depositions in state for actions
pending outside of California, see Chapter 50, Depositions in General.

[5] Use of Deposition Subpoena to Obtain Documents or Witnesses from Nonparty State Agencies

In a case of first impression, one court of appeal considered whether defendant could demand, through requests for
production of documents under former Code of Civil Procedure Section 2031 (now see Code Civ. Proc. § 2031.010 et
seq.) that the state produce items in the possession of state agencies that were not parties to the litigation. The court held
that those discovery requests are not proper, unless the propounding party is requesting documents related to an
investigation by that state agency related to the litigation at issue.n12 The court also concluded that the state, merely by
prosecuting an action, was not considered to have possession, custody, or control over documents of any state
agency.n13 Accordingly, defendant was required to serve subpoenas directly on the state agencies to obtain their
documents or witnesses.n14 Moreover, because the agencies from which defendant requested documents and witnesses
were not parties to the litigation, they could not be considered an ''officer, director, managing agent, or employee'' of the
state. Therefore, former Code of Civil Procedure Section 2025(h) (now see Code Civ. Proc. § 2025.280(b)) required
defendant to serve the agencies with subpoenas under former Code of Civil Procedure Section 2020 (now see Code Civ.
Proc. § 2020.010) to compel attendance of witnesses from those agencies, and to produce any documents at
depositions.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsForeign DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2020.010(a); see Code Civ. Proc. §§ 2025.010 et seq., 2028.010 et seq.

(n2)Footnote 2. Code Civ. Proc. § 2020.010(b); see Code Civ. Proc. § 2025.280.

(n3)Footnote 3. See Code Civ. Proc. § 1985; see also Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986,
Note to § 2020(a).

(n4)Footnote 4. Code Civ. Proc. § 2020.020, 2020.310-2020.510.
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(n5)Footnote 5. Code Civ. Proc. §§ 1985-1997.

(n6)Footnote 6. Evid. Code §§ 1560-1566.

(n7)Footnote 7. Code Civ. Proc. § 2020.030.

(n8)Footnote 8. See Code Civ. Proc. § 2025.240(a).

(n9)Footnote 9. Code Civ. Proc. § 2026.010(c).

(n10)Footnote 10. Code Civ. Proc. § 2027.010(c).

(n11)Footnote 11. Code Civ. Proc. § 2029.010.

(n12)Footnote 12. People ex rel. Lockyer v. Superior Court (2004) 122 Cal. App. 4th 1060, 1078, 19 Cal. Rptr.
3d 324 .

(n13)Footnote 13. People ex rel. Lockyer v. Superior Court (2004) 122 Cal. App. 4th 1060, 1078, 19 Cal. Rptr.
3d 324 .

(n14)Footnote 14. People ex rel. Lockyer v. Superior Court (2004) 122 Cal. App. 4th 1060, 1078, 19 Cal. Rptr.
3d 324 .

(n15)Footnote 15. People ex rel. Lockyer v. Superior Court (2004) 122 Cal. App. 4th 1060, 1076-1077, 19 Cal.
Rptr. 3d 324 (trial court erred in ordering state to produce documents from nonparty state agencies and in denying
state's motion to quash deposition notices seeking witnesses and documents from those agencies).

Page 14
2-53 California Deposition and Discovery Practice § 53.02



5 of 33 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 53 Deposition of Nonparty
PART A. Deposition Subpoena

2-53 California Deposition and Discovery Practice § 53.03

§ 53.03 Issuance of Deposition Subpoena

The clerk of the court in which the action is pending will issue a deposition subpoena signed and sealed, but otherwise
in blank, to the party requesting it, who must fill it in before service. In lieu of the court-issued deposition subpoena, an
attorney of record for any party may sign and issue a deposition subpoena. If issued by an attorney, the subpoena need
not be sealed, and the attorney may retain the original, serving a copy on the nonparty.n1Code of Civil Procedure
Section 2020.210 contemplates that all deposition subpoenas will be issued by the clerk of the court in which the action
is pending.n2 Under the comparable Federal Rules, the clerk of the district court for the district in which the deposition
is to be taken has authority to issue a subpoena on filing of a proof of service of a notice to take a deposition.n3

If the deponent is a member of the California Highway Patrol, a deposit representing reimbursement of compensation
and traveling expenses must be made with the clerk of the court prior to the issuance of the deposition subpoena.n4 If
the deponent is a local agency employee, peace officer, firefighter, or a state employee, a trial court employee, or
specified county employee, the party at whose request the subpoena is issued must reimburse the public entity for
compensation and traveling expenses. That party is required to do so by tendering the amount of $150, together with the
subpoena, to the person accepting the subpoena for each day that the peace officer, firefighter, or public employee is
required to remain in attendance pursuant to the subpoena.n5 Compensation of employees of public entities is discussed
further in § 53.08[3].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten DepositionsCivil
ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2020.210. Code Civ. Proc. § 2020.210 supersedes the first three sentences of Code
Civ. Proc. § 1985 to the extent that it pertains to discovery subpoenas. See Rep.'s Notes to Proposed Cal. Civ. Discovery
Act of 1986, Note to § 2020(b).

(n2)Footnote 2. Code Civ. Proc. § 2020.210 supersedes Code Civ. Proc. § 1986 to the extent that it requires a
deposition subpoena to be issued by the court in which attendance is to be required. See Rep.'s Notes to Proposed Cal.
Civ. Discovery Act of 1986, Note to § 2020(b).

(n3)Footnote 3. See Fed. R. Civ. P., Rule 45(d).
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(n4)Footnote 4. Gov. Code § 68097.4.

(n5)Footnote 5. Gov. Code §§ 68096.1(a), (b) (local agency employee), 68097.2(a), (b) (peace officer, firefighter,
state employee, trial court employee, or specified county employee).
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§ 53.04 Deposition Subpoena Requiring Attendance and Testimony Only

[1] Generally

A deposition subpoena that commands only the attendance and testimony of the deponent must specify the time and
place of the deposition.n1 In addition, it must convey to the recipient a clear statement of the obligations it imposes and
the consequences of disobedience of those obligations by setting forth a summary of (1) the nature of a deposition, (2)
the rights and duties of the deponent, and (3) the penalties for disobedience of the deposition subpoena.n2Code of Civil
Procedure Section 2020.310 supersedes Code of Civil Procedure Section 1985 to the extent that it is inconsistent with
this requirement.n3

A person may take, and any person other than the deponent may attend, a deposition by telephone or other remote
electronic means. However, the court may expressly provide that a nonparty deponent may appear at his or her
deposition by telephone if it finds there is good cause and no prejudice to any party.n4

If the deposition will be recorded using audio or video technology by or at the direction of the noticing party under
Code of Civil Procedure Section 2025.340, the deposition subpoena must also state that it will be recorded in this
manner.n5 If the deposition testimony will be conducted using instant visual display, the deposition subpoena must state
that it will be conducted in that manner.n6

For a preprinted Judicial Council form of deposition subpoena, with proof of service, commanding attendance and
testimony, see § 53.50[1].

[2] Organization as Deponent

If the deponent is an organization, the deposition subpoena must describe, with reasonable particularity, the matters on
which examination is requested. The deposition subpoena must also advise the organization of its duty to make the
designation of employees or agents who will attend the deposition. The deponent must designate and produce at the
deposition those of its officers, directors, managing agents, employees, or agents who are most qualified to testify on its
behalf regarding those matters that will be the subject of the deposition to the extent of any information known or
reasonably available to the deponent.n7

Legal Topics:

For related research and practice materials, see the following legal topics:

Page 17



Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2020.310. The geographic limits within which a deposition must be taken, as well as
the time at which it may be scheduled, are set forth in Code Civ. Proc. §§ 2025.250-2025.270. See discussion in Ch. 51.

(n2)Footnote 2. Code Civ. Proc.§§ 2020.240, 2020.310. See § 53.22 for discussion of penalties.

(n3)Footnote 3. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2020(c).

(n4)Footnote 4. Code Civ. Proc. § 2025.310.

(n5)Footnote 5. Code Civ. Proc. § 2020.310; see § 51.52[2][c] (discussing Code Civ. Proc. § 2025.340).

(n6)Footnote 6. Code Civ. Proc. § 2020.310.

(n7)Footnote 7. Code Civ. Proc. §§ 2020.310, 2025.230.
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§ 53.05 Deposition Subpoena Requiring Production of Business Records Only

[1] Contents of Deposition Subpoena

[a] Generally

A deposition subpoena that commands only the production of business records for copying must designate the business
records to be produced either by specifically describing each individual item or by reasonably particularizing each
category of item. However, specific information identifiable only to the deponent's records system, such as a policy
number or the date the consumer interacted with the witness is not required. The deposition subpoena must be directed
to the custodian of the records or another person qualified to certify the records.n1

A deposition subpoena commanding only the production of business records for copying need not be accompanied by
an affidavit or declaration showing good cause for the production of the business records designated in it.n2 Therefore,
Code of Civil Procedure Section 2020.410 eliminates the requirement of Code of Civil Procedure Sections 1985 and
1985.7 that a records-only deposition subpoena issued under Code of Civil Procedure Section 2020.010 et seq. be
accompanied by an affidavit.n3

The records must be described with such certainty that, given the circumstances and situation, and using reason and
common sense, the custodian ought to be able to recognize and distinguish the records desired.n4 In addition, the
records must be in existence. For example, if the party seeking discovery wishes a list of the names and addresses of the
deponent's employees who are union members, the deponent is not required to provide the list unless it already exists. A
deposition at which the deponent is required to testify may be more appropriate for seeking such information.n5

For a preprinted Judicial Council form of deposition subpoena, with proof of service, for commanding production of
business records only, see § 53.50[2].

[b] Time for Compliance

The deposition subpoena must also demand compliance on a date that is no earlier than 20 days after issuance, or 15
days after service, of the deposition subpoena, whichever date is later.n6

[1A] Definition of Business Record

Code of Civil Procedure Sections 2020.410-2020.440 do not define what a ''business record'' is. One court which had
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occasion to consider the matter opined that ''business record'' means an item, collection, or grouping of information
about a business entity. It does not include the product of a business entity.n7 Accordingly, a party cannot use a
deposition subpoena for business records to compel production of a deposition transcript by a court reporter.n8

Urban Pacific Equities Corp. v. Superior Court,n9 involved a party's attempt to avoid what the court characterized as
unconscionable and obviously excessive photocopying fees. The plaintiff served a business records deposition subpoena
on a court reporter's custodian of records. In refusing to direct the trial court to vacate its order quashing the subpoena,
the court of appeal found that the deposition transcript was the product of the court reporter's business, not a record of
its business.n10

[2] Personal Records of Consumer or Employee

[a] Definitions

For purposes of depositions pertaining to the personal records of a consumer, the term ''personal records'' refers to the
original or any copy of books, documents, other writings, or electronic data pertaining to a consumer that are
maintained by a witness.n11 ''Maintained'' means preserved. It does not refer only to records that were prepared by the
witness in the normal course of business or in the normal course of the witness-consumer relationship.n12

A ''witness'' is a physician,n13 dentist, ophthalmologist, optometrist, chiropractor, physical therapist, acupuncturist,
podiatrist, veterinarian, veterinary hospital, veterinary clinic, pharmacist, pharmacy, hospital, medical center, clinic,
radiology or MRI center, clinical or diagnostic laboratory, state or national bank, state or federal association,n14 state or
federal credit union, trust company, anyone authorized by the state to make or arrange loans that are secured by real
property, security brokerage firm, insurance company, title insurance company, underwritten title company, escrow
agent,n15 attorney, accountant, institution of the Farm Credit System,n16 telephone corporation that is a public
utility,n17 psychotherapist,n18 or a private or public preschool, elementary school, secondary school or post-secondary
school.n19

For purposes of Code of Civil Procedure Section 1985.3, the term ''consumer'' means any individual, partnership of five
or fewer persons, association, or trust that has transacted business with, or has used the services of, the witness or for
whom the witness has acted as agent or fiduciary.n20

The term ''subpoenaing party'' as used in Code of Civil Procedure Section 1985.3 means the person causing a subpoena
to be issued or served, but excludes most state or local agencies described in Government Code Section 7465(e) and (f),
as well as the State Bar of California in any proceedings maintained under the State Bar Act contained in Business and
Professions Code Section 6000 et seq.n21

For purposes of Code of Civil Procedure Section 1985.3, the term ''deposition officer'' means a person who meets the
qualifications specified in Code of Civil Procedure Section 2020.420.n22

For purposes of depositions pertaining to employment records, the following definitions apply:

''Employment records'' means the original or any copy of books, documents, other writings, or
electronic data pertaining to the employment of any employee maintained by the current or former
employer of the employee, or by any labor organization that has represented, or currently represents, the
employee.n23

''Employee'' means any individual who is or has been employed by a witness subject to a subpoena
duces tecum. ''Employee'' also means any individual who is or has been represented by a labor
organization that is a witness subject to a subpoena duces tecum.n24
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''Subpoenaing party'' and ''deposition officer'' are defined in the same way as those terms are defined
in Code of Civil Procedure Section 1985.3(a), above.n25

Although disclosure of records of video cassette sales or rental services by the service provider is generally prohibited
without the written consent of the individual who is the subject of those records,n26 this prohibition is not applicable to
disclosures that are pursuant to a subpoena,n27 or in response to the proper use of discovery in a pending civil
action.n28

[b] Notice, Authorization, or Consent Requirement

If, under Code Civ. Proc. Section 1985.3 (personal records) or Code Civ. Proc. Section 1985.6 (employment records),
the deposition subpoena is directed to a witness and the business records described in the deposition subpoena are either
personal records pertaining to a consumer or employment records pertaining to an employee, an additional requirement
applies. In such a case, the service of the deposition subpoena must be accompanied by either (1) a copy of proof of
service, on the consumer or employee, of a notice of specified privacy rights,n29 or (2) a written authorization by the
consumer or employee to release the records.n30 However, if the subpoenaing party is the consumer or the employee,
and he or she is the only subject of the subpoenaed records, notice and the delivery of the other documents specified in
Code of Civil Procedure Section 1985.3(b), or in Code of Civil Procedure Section 1985.6(b), are not required.n30.1

If the personal records sought are maintained by a telephone corporation that is a public utility,n31 the deposition
subpoena must include a consent to release, signed by the consumer whose records are requested, as required by Public
Utilities Code Section 2891.n32

If the party serving the deposition subpoena fails to comply with the requirement of notice or written authorization, that
failure is sufficient basis for the witness to refuse to produce the records sought by the deposition subpoena.n33

[c] Form of Notice, Authorization, or Consent

[i] Form of Notice

The notice regarding privacy rights required to be given to the consumer must indicate the following:n34

1. That records about the consumer or employee are being sought from the witness named on the
deposition subpoena;

2. If the consumer or employee objects to the witness furnishing the records to the party seeking the
records, the consumer or employee must file papers with the court or serve a written objection as
provided in Code of Civil Procedure Section 1985.3(g) or 1985.6(f) before the date specified for
production on the deposition subpoena; and

3. If the party who is seeking the records will not agree in writing to cancel or limit the subpoena, an
attorney should be consulted about the consumer's or employee's interest in protecting his or her rights of
privacy.

See § 53.51 for a form of notice.

[ii] Service of Privacy Notice

The notice must be served on the consumer or employee not less than 10 days before the date for production specified
in the subpoena and at least five days before service on the custodian of the records. The time is extended by five days if
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service is by mail and the place of address is within California.n35 If the consumer or employee is a minor, service must
be made on the minor's parent or other specified person.n36 For further discussion of requirements for service of the
notice, see the Comments to the form of notice in § 53.51[2][b].

[iii] Form of Authorization or Consent

If, in lieu of proof of service of the notice to the consumer or employee, the deposition subpoena is accompanied by the
consumer's or employee's written authorization to release personal records, the authorization must be signed by the
consumer or employee or by his or her attorney of record. The witness may presume that any attorney purporting to sign
the authorization on behalf of the consumer or employee acted with the consent of the consumer or employee and that
any obejction to release of records is waived.n37 See § 53.52 for a form of authorization.

For a form of consent to release personal telephone records under Code of Civil Procedure Section 1985.3(f), see §
53.52A.

[iv] Motion by Consumer or Employee to Quash or Modify Deposition Subpoena

Any consumer whose personal records are sought and who is a party to the action, or any employee whose employment
records are sought, may, before the date for production, bring a motion to quash or modify the deposition subpoena.n38
However, even when a motion to quash is brought after the date set forth in the subpoena for production, the court has
jurisdiction to consider that motion. The specified time limits are designed to guide those involved as to when the
witness with the records may safely honor or not honor the subpoena.n39 Notice of that motion must be given to the
witness and deposition officer at least five days before production. The failure to provide notice to the deposition officer
will not invalidate the motion to quash or modify the subpoena duces tecum, but may be raised by the deposition officer
as an affirmative defense in any action for liability of improper release of records.n40

After receipt of notice that the motion has been brought, the witness or deposition officer is not to produce the records,
except on order of the court or agreement of the parties, witnesses, and consumers or employees affected.n41

[v] Objection by Nonparty Consumer or Employee

A nonparty consumer or employee to whom subpoenaed records pertain, and who is not a party to the action, may,
before the date of production, make a written objection that identifies the specific grounds on which production of the
records should be prohibited.n42 The objection must be served on the subpoenaing party, the witness, and the
deposition officer who after receipt is not to produce personal records except on order of the court or by agreement of
the parties, witnesses, and consumers or employees affected.n43

[d] Motion by Subpoenaing Party to Shorten Time to Serve Subpoena or to Waive Notice Requirement

The time for serving the deposition subpoena may be shortened or the notice requirement may be waived on order of the
court issued for good cause shown, and provided that the rights of witnesses and consumers are preserved when due
diligence by the subpoenaing party has been shown.n44

[e] Inapplicability When Particular Consumer's or Employee's Records and Identity Are Not Requested

Code of Civil Procedure Section 1985.3 does not apply to any deposition subpoena that does not request the records of
any particular consumer or employee and that requires a custodian of records to delete all information that would in any
way identify any or employee whose records are to be produced.n45

[f] Inapplicability to Proceedings Under Labor Code
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The provisions for notice to consumers or employees under Code of Civil Procedure Section 1985.3 do not apply to
proceedings conducted under Labor Code Sections 50 et seq. (proceedings by Department of Industrial Relations), 3200
et seq. and 6100 et seq. (workers' compensation and insurance proceedings), or 6200 et seq. (proceedings by
Department of Rehabilitation).n46

[g] Applicability to Personnel Records of Public Agencies

The provisions for notice to consumers under Code of Civil Procedure Section 1985.3 are applicable to a subpoena
duces tecum for records containing ''personal information,'' as defined in Civil Code Section 1798.3, that are otherwise
exempt from public disclosure under Government Code Section 6254 and that are maintained by a state or local agency
as defined in Government Code Section 6252. For purposes of determining the applicability to public agencies,
''witness'' means a state or local agency and ''consumer'' means any employee of a state or local agency, or any other
natural person.n47

Government Code Section 6254(c) exempts personnel, medical, or similar files, the disclosure of which would
constitute an unwarranted invasion of privacy from the public disclosure requirement of the Public Records Act.n48

[h] Applicability to Confidentiality of Medical Information Act

The Confidentiality of Medical Information Actn49 prohibits unauthorized disclosure by a health care provider, health
service plan, or contractor of the medical records of a patient, enrollee, or subscriber.n50 An exception to this
prohibition exists under Civil Code Section 56.10(b)(3) when the disclosure is compelled by a party to a proceeding
before a court or administrative agency pursuant to a subpoena duces tecum.

For this exception to be valid as against a patient's (or enrollee's or subscriber's) privilege against disclosure of medical
information,n51 the subpoenaing party must have complied with the requirements of Code of Civil Procedure Section
1985.3, including the requirement that the consumer be given notice of his or her right to object and to seek the services
of an attorney in order to protect his or her right of privacy.n52 Failure by the patient, enrollee, or subscriber to take any
action to prevent unwanted disclosure after receiving the requisite notice constitutes a waiver of the privilege, and the
health care provider, plan, or contractor is then compelled to disclose the medical records under Civil Code Section
56.10(b)(3).n53

[3] Qualifications of Deposition Officer

[a] Generally

The deposition officer, that is, the person selected to copy the business records produced in compliance with the
deposition subpoena, must be a professional photocopier either registered or exempt from registration under the
Business and Professions Code.n54 In all other situations, i.e., depositions at which the deponent must appear and
testify, the deposition officer is a person who is authorized to administer an oath and is subject to specified requirements
and restrictions relating to the services and products he or she offers or provides.n55 For a discussion of these
provisions, see § 51.50[2].

The deposition officer must also not be financially interested in the action, and must not be a relative or employee of
any attorney of the parties.n56

[b] Waiver of Objections to Qualifications

If the deponent does not object to the qualifications of the deposition officer prior to the date of production or as soon
thereafter as the ground for the objection becomes known or could be discovered by reasonable diligence, the objection
is waived.n57
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMethodsWritten
DepositionsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2020.410.

(n2)Footnote 2. Code Civ. Proc. § 2020.410(c).

(n3)Footnote 3. See Code Civ. Proc. §§ 1985.3, 1987.5 (§ 1987.5 is inapplicable to deposition subpoenas
commanding only the production of business records for copying under Code Civ. Proc. § 2020.410); see also Code
Civ. Proc. § 2020.020 (Code Civ. Proc. §§ 1985-1997 applicable to deposition subpoenas, except as modified by Code
Civ. Proc. § 2020.010 et seq.).

(n4)Footnote 4. Calcor Space Facility, Inc. v. Superior Court (1997) 53 Cal. App. 4th 216, 222, 61 Cal. Rptr. 2d
567 (categories of items must be reasonably particularized from standpoint of person subject to burden of production);
Pacific Auto Ins. Co. v. Superior Court (1969) 273 Cal. App. 2d 61, 68-70, 77 Cal. Rptr. 836 (decided under prior law);
see Shively v. Stewart (1966) 65 Cal. 2d 475, 481-482, 55 Cal. Rptr. 217, 421 P.2d 65 (must be more than a mere
wish for all information in files of deponent; decided under prior law).

(n5)Footnote 5. See Flora Crane Service, Inc. v. Superior Court (1965) 234 Cal. App. 2d 767, 784, 45 Cal. Rptr.
79 (decided under prior law).

(n6)Footnote 6. Code Civ. Proc. § 2020.410. Code Civ. Proc. § 2020.410 supersedes Code Civ. Proc. § 1985.3(b)
regarding the date for compliance with the subpoena. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986,
Note to § 2020(d).

(n7)Footnote 7. Urban Pacific Equities Corp. v. Superior Court (1997) 59 Cal. App. 4th 688, 692-693, 69 Cal.
Rptr. 2d 635 .

(n8)Footnote 8. Urban Pacific Equities Corp. v. Superior Court (1997) 59 Cal. App. 4th 688, 694, 69 Cal. Rptr.
2d 635 .

(n9)Footnote 9. Urban Pacific Equities Corp. v. Superior Court (1997) 59 Cal. App. 4th 688, 69 Cal. Rptr. 2d
635 .

(n10)Footnote 10. Urban Pacific Equities Corp. v. Superior Court (1997) 59 Cal. App. 4th 688, 693-695, 69 Cal.
Rptr. 2d 635 (court criticized Legislature's failure to recognize need for regulation of deposition reporters and predicted
other creative attempts to avoid excessive fees).

(n11)Footnote 11. Code Civ. Proc. § 1985.3(a)(1).

(n12)Footnote 12. Sasson v. Katash (1983) 146 Cal. App. 3d 119, 123-124, 194 Cal. Rptr. 46 .

(n13)Footnote 13. See Inabnit v. Berkson (1988) 199 Cal. App. 3d 1230, 1236-1237, 245 Cal. Rptr. 525
(''physician'' as encompassing all specialties).

(n14)Footnote 14. See definition in Fin. Code § 5102.

(n15)Footnote 15. Either licensed under Fin. Code § 17000 et. seq. or exempt from licensing pursuant to Fin. Code
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§ 17006.

(n16)Footnote 16. See 12 U.S.C. § 2002.

(n17)Footnote 17. See definition in Pub. Util. Code § 216.

(n18)Footnote 18. See definition in Evid. Code § 1010.

(n19)Footnote 19. Code Civ. Proc. § 1985.3(a)(1); See Educ. Code § 76244 (''post-secondary school'' described).

(n20)Footnote 20. Code Civ. Proc. § 1985.3(a)(2).

(n21)Footnote 21. Code Civ. Proc. § 1985.3(a)(3); but see Lantz v. Superior Court (1994) 28 Cal. App. 4th 1839
(exclusion of state or local agencies applies only to proceedings governed by California Right to Financial Privacy Act,
Gov. Code § 7460 et seq., and thus county seeking petitioner's medical records was ''subpoenaing party'' under §
1985.3).

(n22)Footnote 22. Code Civ. Proc. § 1985.3(a)(4). See § 53.05[3].

(n23)Footnote 23. Code Civ. Proc. § 1985.6(a)(3); see Code Civ. Proc. § 1985.6(a)(4) (''labor organization''
defined).

(n24)Footnote 24. Code Civ. Proc. § 1985.6(a)(2); see Code Civ. Proc. § 1985.6(a)(4) (''labor organization''
defined).

(n25)Footnote 25. Code Civ. Proc. § 1985.6(a)(1),(5); cf. Code Civ. Proc. § 1985.3(a)(3),(4).

(n26)Footnote 26. See Code Civ. Proc.§ 1799.3(a).

(n27)Footnote 27. Code Civ. Proc. § 1799.3(b)(1).

(n28)Footnote 28. Code Civ. Proc. § 1799.3(b)(2).

(n29)Footnote 29. See Code Civ. Proc. § 1985.3(e) (required notice for production of personal records); Code Civ.
Proc. § 1985.6(e) (required notice for production of employment records).

(n30)Footnote 30. Code Civ. Proc. § 2020.410(d); see Code Civ. Proc. § 1985.3(c)(2) (written authorization by
consumer); Code Civ. Proc. § 1985.6(c)(2) (written authorization by employee).

(n31)Footnote 30.1. Code Civ. Proc. § 1985.3(l) (consumer); Code Civ. Proc. § 1985.6(k) (employee).

(n32)Footnote 31. See Pub. Util. Code § 216 (definition).

(n33)Footnote 32. Code Civ. Proc. § 1985.3(f). Pub. Util. Code § 2891(e) provides an action for an aggrieved
subscriber against a telephone corporation and its employee for the unauthorized release of telephone records.

(n34)Footnote 33. See Code Civ. Proc. § 1985.3(k) (consumer records); Code Civ. Proc. § 1985.6(j) (employment
records).

(n35)Footnote 34. Code Civ. Proc. § 1985.3(e) (notice re consumer records); Code Civ. Proc. § 1985.6(e) (notice
re employment records; the notice re employment records must also indicate that the employment records sought ''may
be proctected by a right of privacy'').

(n36)Footnote 35. Code Civ. Proc. § 1985.3(b)(2),(3) (consumer notice); Code Civ. Proc. § 1985.6(b)(2), (3)
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(employee notice); see Code Civ. Proc. § 1013.

(n37)Footnote 36. Code Civ. Proc. § 1985.3(b)(1) (consumer notice); Code Civ. Proc. § 1985.6(b)(1) (employee
notice).

(n38)Footnote 37. Code Civ. Proc. § 1985.3(c)(2) (consumer authorization); Code Civ. Proc. § 1985.6(c)(2)
(employee authorization).

(n39)Footnote 38. Code Civ. Proc. § 1985.3(g) (party consumer motion); Code Civ. Proc. § 1985.6(f)(1)
(employee motion).

(n40)Footnote 39. Slagle v. Superior Court (1989) 211 Cal. App. 3d 1309, 1312, 260 Cal. Rptr. 122 .

(n41)Footnote 40. Code Civ. Proc. § 1985.3(g) (party consumer motion); Code Civ. Proc. § 1985.6(f)(1)
(employee motion).

(n42)Footnote 41. Code Civ. Proc. § 1985.3(g) (party consumer motion); Code Civ. Proc. § 1985.6(f) (employee
motion); see Code Civ. Proc. § 1987.1 (motion to quash). For forms of motion to quash or modify the deposition
subpoena, see § 53.53.

(n43)Footnote 42. Code Civ. Proc. § 1985.3(g) (consumer objection); Code Civ. Proc. § 1985.6(f)(2) (employee
objection).

(n44)Footnote 43. Code Civ. Proc. § 1985.3(g) (consumer objection); Code Civ. Proc. § 1985.6(f)(2), (3)
(employee objection). For a form of objection, see § 53.51.

(n45)Footnote 44. Code Civ. Proc. § 1985.3(h). See also Code Civ. Proc. § 1985.6(g) (shortening time for service
of subpoena duces tecum of employment records). For a general form of motion to shorten time that may be adapted for
use here, see Ch. 8.

(n46)Footnote 45. Code Civ. Proc. §§ 1985.3(i), 1985.6(h).

(n47)Footnote 46. Code Civ. Proc. § 1985.3(j) (consumer records); Code Civ. Proc. § 1985.6(i) (employee
records).

(n48)Footnote 47. Code Civ. Proc. § 1985.4.

(n49)Footnote 48. Gov. Code § 6250 et seq. For further discussion of the Public Records Act, see Ch. 20.

(n50)Footnote 49. Civ. Code § 56 et seq.; see § 20.57 for discussion of scope of discovery under Confidentiality of
Medical Information Act.

(n51)Footnote 50. See Civ. Code § 56.10(a).

(n52)Footnote 51. See chs. 24 and 25 for discussion of physician-patient and psychotherapist-patient privileges,
respectively.

(n53)Footnote 52. See Colleen M. v. Fertility and Surgical Assoc. of Thousand Oaks (2005) 132 Cal. App. 4th
1466, 1479, 34 Cal. Rptr. 3d 439 (in accordance with Code Civ. Proc. § 56.10(b)(3), subpoena required health care
provider to disclose patient's medical records to ex-fiance's attorney, because ex-fiance's attorney complied with Code
Civ. Proc. § 1985.3(e), and patient did not file objection; this undisputed evidence was sufficient to establish complete
defense to cause of action under Code Civ. Proc. § 56.10(b)(3) (citing Inabnit)); Code Civ. Proc. § 2025.320.
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(n54)Footnote 53. See Inabnit v. Berkson (1988) 199 Cal. App. 3d 1230, 1236-1239, 245 Cal. Rptr. 525 .

(n55)Footnote 54. Code Civ. Proc. § 2020.420; see Bus. & Prof. Code § 22450 et seq. for provisions governing
professional photocopiers.

(n56)Footnote 55. See Code Civ. Proc. § 2025.320.

(n57)Footnote 56. Code Civ. Proc. § 2020.420.

(n58)Footnote 57. Code Civ. Proc. §§ 2020.420, 2025.320(e).
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§ 53.06 Deposition Subpoena Requiring Attendance, Testimony, and Production of Records, Documents, or
Things

A deposition subpoena that commands both the attendance and the testimony of the deponent, and the production of
business records, documents, and tangible things, must comply with the requirements for a deposition subpoena
commanding attendance and testimony only.n1 For a preprinted Judicial Council form of deposition subpoena
commanding both the attendance and the testimony of the deponent, as well as the production of records, documents, or
things, see § 53.50[1].

In addition, the deposition subpoena must designate the business records, documents, and tangible things to be produced
either by specifically describing each individual item or by reasonably particularizing each category of item. The
deposition subpoena must also specify any testing or sampling that is being sought.n2

A deposition subpoena commanding both attendance and testimony, as well as production, need not be accompanied by
an affidavit or declaration showing good cause for the production of the documents and things designated in it.n3
Therefore, Code of Civil Procedure Section 2020.510 eliminates the requirement of Code of Civil Procedure Sections
1985 and 1985.7 that a deposition subpoena for attendance, testimony, and production, issued under Code of Civil
Procedure Section 2020.010 et seq., be accompanied by an affidavit.n4

The description of the documents or other things to be produced must be done with such certainty that, given the
circumstances and situation, and using reason and common sense, the custodian ought to be able to recognize and
distinguish the records desired.n5

If the person to whom the deposition subpoena is directed is a witness and the business records described in the
deposition subpoena are personal records pertaining to a consumer or employment records pertaining to an employee,
the service of the deposition subpoena must be accompanied either by a copy of proof of service to the consumer or
employee of a notice indicating that the records are the subject of a deposition subpoena, or by the consumer's or
employee's written authorization to release the personal records.n6 The statute governing oral depositions requires that
the party seeking discovery serve on the consumer or employee (1) a notice of the deposition, (2) a notice of privacy
rights, and (3) a copy of the deposition subpoena.n7 However, if the subpoenaing party is the consumer or the
employee, and he or she is the only subject of the subpoenaed records, notice and the delivery of the other documents
specified in Code of Civil Procedure Section 1985.3(b), or in Code of Civil Procedure Section 1985.6(b), are not
required.n7.1 For definitions of the terms ''witness'' and ''consumer,'' as well as a discussion of the contents of the notice
and authorization, see § 53.05[2].
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2020.510(a). These requirements are set forth in Code Civ. Proc. § 2020.310,
discussed in § 53.04.

(n2)Footnote 2. Code Civ. Proc. § 2020.510(b). Code Civ. Proc. § 1987.5 specifically provides that it is not
applicable to deposition subpoenas commanding only the production of business records for copying under Code Civ.
Proc. §§ 2020.410-2020.440.

(n3)Footnote 3. Code Civ. Proc. § 2020.510(b).

(n4)Footnote 4. See Code Civ. Proc. §§ 1985.3, 1987.5 (§ 1987.5 is inapplicable to deposition subpoenas
commanding only the production of business records for copying under Code Civ. Proc. §§ 2020.410-2020.440); see
also Code Civ. Proc. § 2020.020 (Code Civ. Proc. §§ 1985-1997 applicable to deposition subpoenas, except as
modified by Code Civ. Proc. § 2020.010 et seq.).

(n5)Footnote 5. Pacific Auto Ins. Co. v. Superior Court (1969) 273 Cal. App. 2d 61, 68-70, 77 Cal. Rptr. 836
(decided under prior law); see Shively v. Stewart (1966) 65 Cal. 2d 475, 481-482, 55 Cal. Rptr. 217, 421 P.2d 65
(must be more than a mere wish for all information in files of deponent; decided under prior law).

(n6)Footnote 6. Code Civ. Proc. § 2020.510(c); see Code Civ. Proc. §§ 1985.3(c)(2), (e), 1985.6(c)(2),(e); see
Code Civ. Proc. § 1985.3(c)(2), (e).

(n7)Footnote 7. Code Civ. Proc. § 2025.240(b); see Code Civ. Proc. §§ 1985.3(e), 1985.6(e) for specification of
privacy rights.

(n8)Footnote 7.1. Code Civ. Proc. § 1985.3(l) (consumer); Code Civ. Proc. § 1985.6(k) (employee).
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§ 53.07 Service of Deposition Subpoena

[1] Generally

Subject to Code of Civil Procedure Section 2020.410(c) (specifying earliest time at which records-only deposition
subpoena can command production of records), the deposition subpoena must be served sufficiently in advance of the
deposition to provide the deponent with a reasonable opportunity to locate and produce any designated business records,
documents, and tangible things. If personal attendance is commanded, the deponent must be given a reasonable time to
travel to the place of deposition.n1

Any person may serve the deposition subpoena. If the deponent is a natural person, personal delivery should be made to
that person. If the deponent is an organization, personal delivery should be made to any officer, director, custodian of
records, or to any agent or employee authorized by the organization to accept service of a subpoena.n2 For further
discussion of service requirements, see the comments to the form of subpoena in § 53.50[2].

Compliance with the personal service requirement is a prerequisite to the imposition of penalties for disobedience to the
deposition subpoena. Substituted service on an attorney is inadequate because it does not confer personal jurisdiction. A
person may not be held in contempt for disobeying a deposition subpoena if it was served outside of the person's
presence and he or she had no knowledge of the service.n3

[2] Service on Peace Officers and Other Public Employees

Special statutory rules govern the serving of a subpoena on certain employees of public entities. These persons include:
employees of the Department of Justice who are peace officers or analysts in technical fields, members of the California
Highway patrol, members of the California State Police, peace officer members of the State Fire Marshal's Office,
sheriffs, deputy sheriffs, marshals, deputy marshals, district attorney inspectors, probation officers, building inspectors,
firefighters, or city police officers,n4 as well as other state employees and trial court employees.n5 The term ''member
of the California Highway Patrol'' includes persons employed as vehicle inspection specialists by the Highway Patrol.n6

If the presence of any of the specified public safety employees is required at a depositionn7 or as a witness before any
court or other tribunal in a civil action or proceeding in connection with a matter regarding an event or transaction
which that person has perceived or investigated in the course of his or her duties, the subpoena requiring attendance
may be served by delivering a copy either to the person personally or by delivering two copies to that person's
immediate superior at the public entity by which he or she is employed.n8 If the witness is any other state employee, or
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any employee of the trial courts, required to testify regarding a matter, event, or transaction about which he or she has
expertise gained in the course of his or her duties, the subpoena may be served by delivering a copy either to him or her
personally or by delivering two copies to his or her immediate superior.n9

In the case of California Highway Patrol members who are not residents of California, the requisite service may be
made by personal service to the member or his or her immediate superior or by delivering a copy of the subpoena
during usual office hours, at least five days prior to the date of required attendance, to the person in charge of the office
of the California Highway Patrol where the member filed the report of the event or transaction.n10 There is no
corresponding provision excluding the California residency requirement for the other specified public employees.n11

[3] Service on Department of Motor Vehicles

All civil process in actions brought against the director and the Department of Motor Vehicles and all subpoenas for the
production of department records must be served on the director or the director's appointed representatives at the
Department's headquarters.n12

[4] Service on Concealed Witness

If service is prevented by the fact that a witness is concealed in a building or vessel, any court or judge, or any officer
issuing the subpoena, may, on proof by affidavit of the concealment, and of the materiality of the witness, make an
order that the sheriff of the county serve the subpoena. The sheriff must then serve it, and may break into the building or
vessel where the witness is concealed to do so.n13

[5] Deposition of Prisoners

If the witness is a prisoner confined in a jail in California, an order for the prisoner's examination by deposition may be
obtained on the motion of the party seeking discovery, on affidavit showing the nature of the action or proceedings, the
testimony expected from the witness, and its materiality.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeService of ProcessMethodsPersonal DeliveryCivil ProcedurePleading &
PracticeService of ProcessMethodsService Upon AgentsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2020.220(a); see also Code Civ. Proc. § 1987(a).

(n2)Footnote 2. Code Civ. Proc. § 2020.220(b). The Code Civ. Proc. § 1987.5 requirement that an affidavit be
served with the subpoena has been eliminated. See Code Civ. Proc. §§ 2020.410, 2020.510. Code Civ. Proc. § 1987.5
specifically provides that it is not applicable to deposition subpoenas commanding only the production of business
records for copying under Code Civ. Proc. §§ 2020.410-2020.440.

(n3)Footnote 3. In re Abrams (1980) 108 Cal. App. 3d 685, 694-695, 166 Cal. Rptr. 749 . See § 53.22.

(n4)Footnote 4. Gov. Code § 68097.1(a).

(n5)Footnote 5. Gov. Code § 68097.1(b).

(n6)Footnote 6. See Gov. Code § 68097.

(n7)Footnote 7. Gov. Code § 68097.6.
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(n8)Footnote 8. Gov. Code § 68097.1(a) (service may also be made on superior's designated agent).

(n9)Footnote 9. Gov. Code § 68097.1(b) (service may also be made on superior's designated agent).

(n10)Footnote 10. Gov. Code § 68097.3.

(n11)Footnote 11. See Code Civ. Proc. § 1989; Gov. Code § 68097.1(c).

(n12)Footnote 12. Veh. Code § 24.5.

(n13)Footnote 13. Code Civ. Proc. § 1988.

(n14)Footnote 14. Code Civ. Proc. §§ 1995-1997. For discussion and forms for use in deposing a prisoner, see Ch.
50, Depositions in General.
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§ 53.08 Compensation of Deponents

[1] Generally

If the deposition subpoena requires the personal attendance of the deponent, the party noticing the deposition must pay
to the deponent in cash or by check the same witness fee and mileage required for attendance and testimony before the
court in which the action is pending.n1 This payment, whether or not demanded by the deponent, must be made, at the
option of the party noticing the deposition, either at the time of service of the deposition subpoena or at the time the
deponent attends for the taking of testimony.n2

If the deposition subpoena does not require the personal attendance of a custodian of records or other qualified person,
service of the deposition subpoena must be accompanied by a payment in cash or check for reasonable fees.n3 This
payment must be made whether or not it is demanded by the deponent.n4

[2] Compensation for Expert Witnesses

[a] Compensation of Retained Experts and Treating Health Care Practitioners

A party desiring to depose an expert witness must pay the reasonable and customary hourly or daily fee for any time
spent at the deposition.n5 However, the hourly or daily fee must not exceed the fee charged the party who retained the
expert except where the expert donated his or her services to a charitable or other nonprofit organization.n6 A daily fee
may only be charged for a full day of attendance at a deposition or when the expert was required by the deposing party
to be available for a full day and the expert necessarily had to forego all business he or she would have otherwise
conducted that day but for the request that he or she be available all day for the scheduled deposition.n7

Witness fees incurred in deposing an opponent's treating physicians are not costs recoverable under Code of Civil
Procedure Section 1033.5(a)(7) by the prevailing party.n8 Deposition fees paid to an opponent's treating physician are
recoverable as costs only if the expert was ordered by the court.n9 Otherwise, a treating physician's reasonable and
customary hourly or daily fees must be paid under Code Civ. Proc. § 2034.430(b) in order to take his or her
deposition.n10

For the purpose of this provision, ''expert witness'' means a witness designated as an expert witness other than one who
is a party or employee of a party, and who is:n11

1. An expert who has been retained by a party for the purpose of forming and expressing an opinion in
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anticipation of the litigation or in preparation for the trial of the action.n12

2. A treating physician and surgeon or other treating health care practitioner, who is to be asked to
express an opinion during the deposition.

3. An architect, professional engineer, or licensed land surveyor who was involved with the original
project design or survey for which he or she is asked to express an opinion within his or her expertise and
relevant to the action or proceeding.

4. In a worker's compensation case arising under Labor Code Section 3201 et seq. (worker's
compensation and insurance) or 6100 et seq. (worker's compensation and insurance for state employees),
an expert on another party's expert witness list.

For further discussion of compensation of experts under Code of Civil Procedure Section 2034.430, see Chapter 64,
Exchange of Expert Trial Witness Information.

[b] Compensation of Nonretained Experts

The method of determining the compensation of an expert witness who is required to testify at a deposition in situations
not included within Code of Civil Procedure Sections 2034.210-2034.730 is not clearly established by statute. However,
it appears that, following the principle set out for payment of expert witnesses in Code of Civil Procedure Sections
2034.430-2034.470 and the clear implications of Government Code Section 68092.5, the party deposing the expert
witness should pay the witness an expert fee.

Government Code Section 68092.5 was amended in 1988 to provide that the party requiring testimony before any court,
tribunal, or arbiter in any civil action or proceeding, from any expert within the parameters of Code of Civil Procedure
Sections 2034.210-2034.730 who is asked to express an opinion, shall pay the fee of the expert.n13 Based on the
underlying principle that the party asking the expert witness to express an opinion should pay the witness fees, the clear
import of Government Code Section 68092.5 is that a nonretained expert witness should likewise be paid by the asking
party.

Pursuant to Code of Civil Procedure Section 1033.5(b)(1), fees of experts not ordered by the court are not allowed as
costs except when expressly authorized by law.n14 Under former Government Code Section 68092.5, expert witness
fees paid pursuant to it were expressly disallowed as costs.n15 However, ordinary statutory witness fees paid to the
expert are allowable as costs.n16

There are specific provisions for court-appointed expert witnesses. The court may appoint an expert witness before or
during the trial of an action on its own motion or on motion of any party.n17 In civil actions, compensation of the
court-appointed expert must, in the first instance, be apportioned and charged to the several parties in proportion as the
court may determine and may thereafter be taxed and allowed in like matter as other costs.n18

[3] Compensation for Certain Public Employees

[a] Peace Officers, Firefighters, and State Employees

Peace officers,n19 firefighters, state employees, trial court employees, specified county employees, and California
Highway Patrol members are entitled to their salaries or other compensation during their travel time and the time they
serve as witnesses, as well as their necessary and reasonable traveling expenses.n20 The party at whose request the
subpoena is issued must reimburse the public entity for the full cost incurred by it in paying the salary or other
compensation and traveling expenses.n21 When the witness is a member of the California Highway Patrol, a deposit in
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the amount required to reimburse the state for these costs must be made with the clerk of the court prior to the issuance
of the subpoena.n22 When the witness is a peace officer, firefighter, state employee, trial court employee, or specified
county employee, the party at whose request the subpoena is issued must tender the amount of $150, together with the
subpoena, to the person accepting the subpoena for each day that the peace officer, firefighter, state employee, trial
court employee, or specified county employee is required to remain in attendance pursuant to the subpoena.n23

On good cause shown, including the fact that a party is proceeding in forma pauperis,n24 the court may relieve a party
of the duty to make any specified deposit or payment.n25

All deposits made, except those that the party is entitled to have refunded, are taxable as costs by the prevailing
party.n26 The necessity of this type of compensation for peace officers, firefighters, and other specified state employees
is dependent on their attendance pursuant to a subpoena issued under Government Code Section 68097.1.n27 State
employees not among the categories listed in Government Code Section 68097.1 are thus not within the purview of this
particular compensation plan. For example, because peace officers employed by the Department of Corrections are not
among the categories of subpoenaed peace officers in Section 68097.1, that Department erred in refusing to honor
properly-served subpoenas absent payment of the fees required by Government Code Section 68097.2.n28 Moreover,
because this witness compensation plan was not designed to reach a situation in which the governmental agency that
employs the subpoenaed witnesses is itself a defendant, a party agency may not insist on the specified prepayment as a
condition of honoring the subpoena.n29

[b] City and County Employees

Employees of a local agency who are obliged by subpoena to attend as witnesses in relation to civil litigation to which
that local agency is not a party are entitled to their salary or other compensation during their travel time, the time spent
on preparation for response and appearance, and the time they are required to remain at that place. They are also entitled
to the actual necessary and reasonable traveling expenses incurred in complying with the subpoena.n30 The party at
whose request the subpoena is issued must reimburse the local agency for the full cost incurred by it in paying the salary
or other compensation and traveling expenses.n31

The party at whose request the subpoena is issued must tender $150, together with the subpoena, to the local agency for
each day that an employee is required to remain in attendance pursuant to the subpoena.n32 If the actual expenses prove
to be less than the amount tendered, the excess shall be refunded.n33 Alternatively, if the expenses prove to be more
than the amount tendered, the difference shall be paid to the local agency by the subpoenaing party.n34

If a court continues a proceeding on its own motion, no additional witness fee will be required prior to the issuance of a
subpoena or the making of any order directing the employee to appear on the date to which the proceeding is
continued.n35

For purposes of these provisions, ''local agency'' means a city, county, city and county, special district, redevelopment
agency, or any other political subdivision of the state.n36

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsStipulationsCivil ProcedurePretrial MattersSubpoenasCivil ProcedureRemediesCosts &
Attorney FeesCostsDepositions & TranscriptsCivil ProcedureRemediesCosts & Attorney
FeesCostsWitnessesEvidenceTestimonyExpertsCourt-Appointed ExpertsCompensation

FOOTNOTES:
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(n1)Footnote 1. Code Civ. Proc. § 2020.230(a); see Gov. Code §§ 68070-68111; see also Code Civ. Proc. § 1986.5.

(n2)Footnote 2. Code Civ. Proc. § 2020.230(a).

(n3)Footnote 3. Code Civ. Proc. § 2020.230(b); see Evid. Code § 1563(b)(6). Evid. Code § 1563(b)(1) details
reasonable photocopying fees when records are not produced for photocopying at the witness's place of business.

(n4)Footnote 4. Code Civ. Proc. § 2020.230(b). This Section supersedes Code Civ. Proc. 1987(a) in that payment
is now compulsory rather than dependent on the request of the deponent.

(n5)Footnote 5. See Code Civ. Proc. § 2034.430(b) (describes what constitutes ''time spent at the deposition,'' as
further discussed in Ch. 64); see also Code Civ. Proc. § 2034.260(c)(5) (expert witness declaration must state hourly
and daily fee of expert witness for providing deposition testimony and for consulting with retaining attorney).

(n6)Footnote 6. Code Civ. Proc. § 2034.430(d).

(n7)Footnote 7. Code Civ. Proc. § 2034.430(e).

(n8)Footnote 8. Baker-Hoey v. Lockheed Martin Corp. (2003) 111 Cal. App. 4th 592, 597-600, 3 Cal. Rptr. 3d
593 . Code Civ. Proc. § 1033.5(a)(7) provides that a prevailing party in a tort case may recover as costs ordinary
witness fees incurred in deposing a witness.

(n9)Footnote 9. Baker-Hoey v. Lockheed Martin Corp. (2003) 111 Cal. App. 4th 592, 595-596, 3 Cal. Rptr. 3d
593 (treating physicians are experts and recovery of their fees as costs are accordingly governed by Code Civ. Proc. §
1033.5's provisions governing expert witness fees, not provisions applicable to ordinary witnesses); see Code Civ. Proc.
§ 1033.5(a)(8) (fees or expert witness fees ordered by court are recoverable); see also Code Civ. Proc. § 1033.5(b)(1)
(specifically disallowing expert fees as costs unless court has ordered fees to be incurred, absent specific authorizing
statute).

(n10)Footnote 10. Baker-Hoey v. Lockheed Martin Corp. (2003) 111 Cal. App. 4th 592, 597-600, 3 Cal. Rptr. 3d
593 .

(n11)Footnote 11. Code Civ. Proc. § 2034.430(a).

(n12)Footnote 12. See Code Civ. Proc. §§ 2034.210(b), 2034.260(b).

(n13)Footnote 13. See Gov. Code § 68092.5 (omits any specific reference to the taking of deposition). Arguably, a
deposition is a court proceeding and therefore the provisions of this section do apply so as to impose a duty of payment
on the party deposing the expert.

(n14)Footnote 14. See discussion in § 50.44.

(n15)Footnote 15. See former Gov. Code § 68092.5(a); see also Posey v. State of California (1986) 180 Cal. App.
3d 836, 852, 225 Cal. Rptr. 830 (decided under prior law). As amended in 1988, Gov. Code § 68092.5 no longer
contains an express prohibition against allowing costs for expert witness fees.

(n16)Footnote 16. Rose v. Hertz Corp. (1985) 168 Cal. App. 3d Supp. 6, 12-13, 168 Cal. App. 3d Supp. 6 , 214
Cal. Rptr. 795 . See Gov. Code § 68093.

(n17)Footnote 17. Evid. Code § 730.

(n18)Footnote 18. Evid. Code § 731.
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(n19)Footnote 19. See Penal Code § 830 et seq.

(n20)Footnote 20. Gov. Code §§ 68097.2(a), 68097.4. For purposes of these provisions, the term ''firefighter'' has
the definition provided in Gov. Code § 50925, and a volunteer firefighter is deemed to be employed by the public entity
for which he or she volunteers as a firefighter. Gov. Code § 68097. Special provisions apply to the payment of salary or
other compensation of a volunteer firefighter. See Gov. Code § 68097.2(f).

(n21)Footnote 21. Gov. Code §§ 68097.2(b), 68097.4.

(n22)Footnote 22. Gov. Code § 68097.4.

(n23)Footnote 23. Gov. Code § 68097.2(a), (b).

(n24)Footnote 24. See Gov. Code § 68511.3.

(n25)Footnote 25. Gov. Code § 68097.55 (specifying deposits or payments required by Gov. Code §§ 68096.1,
68097.1-68097.5).

(n26)Footnote 26. Gov. Code § 68097.8.

(n27)Footnote 27. See Gov. Code § 68097.2(a).

(n28)Footnote 28. Fox v. State Personnel Bd. (1996) 49 Cal. App. 4th 1034, 1040-1042, 57 Cal. Rptr. 2d 279
(resultant denial of right to fair administrative hearing was not prejudicial).

(n29)Footnote 29. Fox v. State Personnel Bd. (1996) 49 Cal. App. 4th 1034, 1042-1043, 57 Cal. Rptr. 2d 279 .

(n30)Footnote 30. Gov. Code § 68096.1(a).

(n31)Footnote 31. Gov. Code § 68096.1(b).

(n32)Footnote 32. Gov. Code § 68096.1(b).

(n33)Footnote 33. Gov. Code § 68096.1(c).

(n34)Footnote 34. Gov. Code § 68096.1(d).

(n35)Footnote 35. Gov. Code § 68096.1(e).

(n36)Footnote 36. Gov. Code § 68096.1(f).
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§ 53.20 Compliance Requirement Generally

[1] Attendance and Production

Personal service of any deposition subpoena is effective to require compliance with the deposition subpoena of any
deponent who is a resident of California at the time of service.n1

The compliance required is that the deponent must personally attend, and testify at, the deposition if the subpoena so
specifies, and must comply with any specified production, inspection, photocopying, testing and sampling of the items
produced.n2 However, the court may expressly provide that a nonparty deponent may appear at his or her deposition by
telephone if it finds there is good cause and no prejudice to any party.n3 If the deposition subpoena compels production
of business records only, certain procedures must be followed, as discussed in § 53.21.

In addition, personal service of the deposition subpoena is effective to require the deponent's attendance at a court
session to consider any issue arising out of the deponent's refusal to be sworn, to answer any question, to produce
specified items, or to permit inspection or specified testing and sampling of the items produced.n4

[2] Residency Requirement

Service of a deposition subpoena is generally effective to require compliance only of any deponent who is a resident of
California at the time of service.n5 However, when a deposition subpoena is served on a custodian of records as
provided in Evidence Code Section 1560 et seq.,n6 and his or her personal attendance is not required, the custodian need
not be a resident of California for the deposition subpoena to be effective.n7

Residency means residency in fact and not in domicile. The residency requirement requires nothing more than an abode,
possibly combined with a professional base of operation, that gives the person a sojourning connection with the area of
a type and duration related to the status of a witness and that makes it not a hardship for the person to attend the
deposition.n8 See Chapter 50 for discussion of depositions in other states; see Chapter 6 for discussion of discovery in
foreign nations.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeService of ProcessMethodsPersonal DeliveryCivil ProcedureDiscoveryMethodsOral
DepositionsCivil ProcedurePretrial MattersSubpoenas
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2020.220(c).

(n2)Footnote 2. Code Civ. Proc. § 2020.220(c).

(n3)Footnote 3. See Code Civ. Proc. § 2025.310.

(n4)Footnote 4. Code Civ. Proc. § 2020.220(c).

(n5)Footnote 5. Code Civ. Proc. § 2020.220(c); see Code Civ. Proc. § 1989; see also Gov. Code 68097.3
(requiring attendance of nonresident California Highway Patrol members).

(n6)Footnote 6. See discussion in § 53.21.

(n7)Footnote 7. Code Civ. Proc. §§ 1987.3, 1989.

(n8)Footnote 8. In re Morelli (1970) 11 Cal. App. 3d 819, 831, 91 Cal. Rptr. 72 .
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§ 53.21 Compliance with Deposition Subpoena to Produce Business Records Only

[1] Records Made Available to Deposition Officer

[a] Delivery of Copies With Affidavit

If the deposition subpoena compels production of business records only, the custodian of the records or other qualified
person must deliver a true, legible, and durable copy of the records requested and an affidavit to the deposition officer
specified in the deposition subpoena, unless the custodian, or other qualified person, is directed to make the records
available for inspection or copying by the subpoenaing party's attorney (or the attorney's representative) at the office of
the business whose records are the subject of the deposition subpoena (as provided in Evidence Code Section 1560(e)
and as discussed in [2], below). Delivery of the records may be in person, by messenger, or by mail.n1

The affidavit of the custodian or other qualified person must state in substance each of the following:n2

1. The affiant either is the duly authorized custodian of the records, or is an otherwise qualified person,
and has authority to certify the records.

2. The copy is a true copy of all the records described in the subpoena.

3. The records were prepared by the personnel of the business in the ordinary course of business at or
near the time of the act, condition, or event.

4. The identity of the records.

5. A description of the mode of preparation of the records.

If the business has none of the records described in the deposition subpoena, or has only part of the records, the affidavit
should state that fact, and those records that are available should be delivered along with the affidavit.n3

[b] Delivery to Office of Deposition Officer

If the delivery is made to the office of the deposition officer, the records must be separately enclosed in an inner
envelope or wrapper, sealed, with the title and number of the action, name of the custodian or other qualified person,
and date of the deposition subpoena, clearly inscribed on the inner envelope or wrapper. The sealed envelope or
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wrapper must then be enclosed in an outer envelope or wrapper, sealed, and directed to the deposition officer at his or
her place of business or a place designated in the subpoena for the deposition.n4

Unless the parties otherwise agree, or unless the sealed envelope or wrapper is returned to a witness who is to appear
personally, the copy of the records must remain sealed and must be opened only at the time of deposition or hearing, on
the direction of the deposition officer or judge conducting the proceeding, in the presence of all parties who have
appeared in person or by counsel at the deposition or hearing. Records which are original documents and not introduced
as evidence or required as part of the record must be returned to the person or entity from whom received. Records
which are copies may be destroyed.n5

[c] Delivery at Custodian's Office

If delivery is made at the office of the business whose records are the subject of the deposition subpoena, the custodian
of the records or other qualified person must (1) permit the deposition officer specified in the deposition subpoena to
make a copy of the originals of the designated business records during normal business hours,n6 or (2) deliver to that
deposition officer a true, legible, and durable copy of the records on receipt of payment in cash or by check, by or on
behalf of the party serving the deposition subpoena, of the reasonable costs of preparing that copy, and an itemized
statement for the cost of preparation.n7 This copy need not be delivered in a sealed envelope.n8

[d] Early Delivery Prohibited

Unless the parties, and a consumer if the records are those of a consumer,n9 stipulate to an earlier date, the custodian of
the records must not deliver to the deposition officer the records that are the subject of the deposition subpoena prior to
the date and time specified in the deposition subpoena.n10

[e] Copy of Records Provided to Subpoenaing or Other Interested Parties

Promptly on or after the deposition date and after receiving or making a copy of the business records described in the
deposition subpoena, the deposition officer must provide the copy to the party at whose request the deposition subpoena
was served. A copy of those records must also be provided to any other party to the action who then or subsequently,
within a period of six months following settlement of the case, notifies the deposition officer that the party desires to
purchase a copy of the records.n11

[2] Records Made Available to Subpoenaing Party's Attorney

[a] Generally

As an alternative to delivery of a copy of the records to the deposition officer, the subpoenaing party in a civil action
may direct the custodian to make the records available for inspection or copying by the party's attorney, the attorney's
representative, or deposition officer,n12 at the witness's business address under reasonable conditions during normal
business hours. Normal business hours, in this context, means those hours that the business of the witness is normally
open for business to the public. When provided with advance notice of at least five business days by the party's attorney,
attorney's representative, or deposition officer, the witness must designate a time period of not less than six continuous
hours on a day certain for copying of records subject to the subpoena by the party's attorney, attorney's representative,
or deposition officer. It is the responsibility of the attorney's representative to deliver any copy of the records as directed
in the subpoena.n13 Disobedience to the deposition subpoena issued under Evid. Code Section 1560(e) is punishable for
contempt under Code Civ. Proc. § 2023.010 et seq. without the necessity of a prior order of the court directing
compliance by the witness, and is subject to forfeiture and the payment of damages set forth in Code Civ. Proc. §
1992.n14

The alternate procedure specified in Evidence Code Section 1560(e) does not apply to criminal cases.n15
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[b] Accompanying Affidavit of Custodian or Other Qualified Person

When the records are delivered to the subpoenaing party's attorney, or the attorney's representative, for copying, they
must be accompanied by an affidavit of the custodian or other qualified person, stating in substance each of the
following:n16

1. The affiant either is the duly authorized custodian of the records, or is an other qualified person, and
has authority to certify the records.

2. Pursuant to Evidence Code Section 1560(e), the records were delivered to the subpoenaing party's
attorney, the attorney's representative, or deposition officer, for copying at the custodian's or witness's
place of business.

3. The records were prepared by the personnel of the business in the ordinary course of business at or
near the time of the act, condition, or event.

4. The identity of the records.

5. A description of the mode of preparation of the records.

As is the case when the records are delivered to the deposition officer (see [1], above), if the business has none of the
records described, or only a part of them, the custodian or other qualified person must so state in the affidavit, and
deliver the affidavit and any available records to the subpoenaing party's attorney, the attorney's representative, or
deposition officer.n17

[c] Accompanying Affidavit of Subpoenaing Party's Attorney or Attorney's Representative

When the records are delivered to the subpoenaing party's attorney, the attorney's representative or deposition officer,
for copying, the records must also be accompanied by an affidavit of the attorney, his or her representative, or
deposition officer, stating that the copy is a true copy of all the records delivered to the attorney, or his or her
representative, for copying. This affidavit is separate from and in addition to the custodian's (or other qualified person's)
affidavit described in [b], above. n18

[3] Time for Compliance

The deposition subpoena must command compliance within 20 days of its issuance, or within 15 days after its service,
whichever is later.n19

[4] Admissibility of Custodian's Affidavit

The affidavit of the custodiann20 is admissible as evidence of the matters stated in it pursuant to Evidence Code Section
1561, and the matters so stated are presumed true. This presumption is a presumption affecting the burden of producing
evidence. When more than one person has knowledge of the facts, more than one affidavit may be made.n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2020.430 (delivery must be made only to the officer).
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(n2)Footnote 2. Evid. Code § 1561(a). See § 53.54 for a form of affidavit.

(n3)Footnote 3. Evid. Code § 1561(b).

(n4)Footnote 4. Code Civ. Proc. § 2020.430; Evid. Code § 1560(c).

(n5)Footnote 5. Evid. Code § 1560(d).

(n6)Footnote 6. See Evid. Code § 1560(e) (''normal business hours'' means those hours that the business of the
witness is normally open to the public).

(n7)Footnote 7. Code Civ. Proc. § 2020.430; see Evid. Code 1563(b) (calculation of reasonable costs). See also In
re Marriage of Stephens (1984) 156 Cal. App. 3d 909, 918-919, 203 Cal. Rptr. 331 (reasonable costs do not include
computer costs).

(n8)Footnote 8. Code Civ. Proc. § 2020.430.

(n9)Footnote 9. ''Consumer'' defined in Code Civ. Proc. § 1985.3. See also Code Civ. Proc. § 1985.6; and
discussion in § 53.05[2].

(n10)Footnote 10. Code Civ. Proc. § 2020.430. Deposition subpoena contains warning of this requirement; see §
53.50[2].

(n11)Footnote 11. Code Civ. Proc. § 2020.440.

(n12)Footnote 12. See Code Civ. Proc. § 2020.420.

(n13)Footnote 13. Evid. Code § 1560(e).

(n14)Footnote 14. Evid. Code § 1560(e); see Code Civ. Proc. § 2020.240; Code Civ. Proc. § 1993(a)(1) (as
alternative to contempt sanction, court may issue warrant for arrest of witness or person who fails to appear); see also
Code Civ. Proc. §§ 1993(a)(2), (b), 1993.1-1993.2 (procedures).

(n15)Footnote 15. Penal Code § 1326(b); see Evid. Code § 1560(e) (specifying ''subpoenaing party in a civil
action'').

(n16)Footnote 16. Evid. Code § 1561(a). See § 53.54 for a form of affidavit.

(n17)Footnote 17. Evid. Code § 1561(b); see Evid. Code § 1560(e).

(n18)Footnote 18. Evid. Code § 1561(c).

(n19)Footnote 19. Code Civ. Proc. § 2020.410(c).

(n20)Footnote 20. Discussed in [1][a] and [2][b], above.

(n21)Footnote 21. Code Civ. Proc. § 2020.430(f); Evid. Code § 1562.
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§ 53.22 Penalties for Failure to Obey or to Serve Deposition Subpoena

[1] Contempt, Forfeiture, Damages, Arrest

If a deponent disobeys a deposition subpoena in any manner described in Code of Civil Procedure Section 2020.220(c)
(and discussed in § 53.20), the deponent may be punished for contempt without the necessity of a prior order of court
directing compliance by the witness.n1 For the person to be held in contempt, however, personal service must have
been effected.n2 Moreover, special rules apply before public safety employees, attorneys, and victims of sexual assault
or domestic violence may be held in contempt.n3 For discussion and forms relating to the imposition of contempt, see
Chapter 42.

In addition to contempt, the deponent is also subject to a forfeiture of an amount set by statute to the party serving the
deposition and payment of all damages that party may sustain by the failure of the deponent to obey the deposition
subpoena.n4

As an alternative to a contempt sanction, the court may issue a warrant for the arrest of a witness who failed to appear
pursuant to a subpoena or a person who failed to appear pursuant to a court order. The court, on proof of the service of
the subpoena or order, may issue a warrant to the sheriff of the county in which the witness or person may be located
and will arrest the witness or person and bring him or her before the court.n4.1

[2] Monetary Sanction Against Deposing Party for Failure to Serve Subpoena

If a deponent does not appear for a deposition because the party giving notice of the deposition failed to serve a required
deposition subpoena, the court must impose a monetary sanction against that party, the attorney for that party, or both,
and in favor of any other party who, in person or by attorney, attended at the time and place specified in the deposition
notice in the expectation that the deponent's testimony would be taken, unless the court finds that the one subject to the
sanction acted with substantial justification or that other circumstances make the imposition of the sanction unjust.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMisconductCivil ProcedurePretrial MattersSubpoenasCivil
ProcedureSanctionsContemptGeneral Overview

FOOTNOTES:
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(n1)Footnote 1. Code Civ. Proc. § 2020.240; see Code Civ. Proc. §§ 2023.030(e), 2025.440.

(n2)Footnote 2. In re Abrams (1980) 108 Cal. App. 3d 685, 694-695, 166 Cal. Rptr. 749 (decided under prior
law). See § 53.07[1] for discussion of service.

(n3)Footnote 3. See Code Civ. Proc. § 128(b)-(e).

(n4)Footnote 4. Code Civ. Proc. §§ 2020.240, 2025.440; see Code Civ. Proc. § 1992 (setting amount of forfeiture).

(n5)Footnote 4.1. Code Civ. Proc. § 1993(a)(1); see Code Civ. Proc. §§ 1993(a)(2), (b), 1993.1-1993.2
(procedures); Gov. Code § 26744 (fees).

(n6)Footnote 5. Code Civ. Proc. § 2025.440; see Code Civ. Proc. 2023.030(a). See further discussion in Ch. 51.
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§ 53.23 Motion for Order Compelling Answer or Production

If a deponent fails to answer any question or to produce any document or tangible thing under the deponent's control
that is specified in the deposition notice or deposition subpoena, the party seeking discovery may move the court for an
order compelling the answer or production.n1 The mere bringing of documents to a deposition does not constitute
production. The refusal to relinquish possession of documents is tantamount to a refusal to produce.n2

This motion to compel must be made no later than 60 days after the completion of the record of the deposition.n2.1 The
motion must be accompanied by a meet and confer declaration.n2.2

The 60-day period for filing motion to compeln2.3 applies to subpoenas for business records, as well as to subpoenas
for an oral or written deposition.n2.4

A written notice and all moving papers supporting a motion to compel an answer to a deposition question or to compel
production of a document or tangible thing from a nonparty deponent must be personally served on the nonparty
deponent unless the nonparty deponent agrees to accept service by mail at an address specified on the deposition
record.n3 The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel answer or production, unless it
finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.n4

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n5

For further discussion and forms of motion for an order compelling answers or production, see Chapter 51.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDiscoveryMotions to Compel
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2025.480(a).

(n2)Footnote 2. Filipoff v. Superior Court (1961) 56 Cal. 2d 443, 450, 15 Cal. Rptr. 139, 364 P.2d 315 (decided
under prior law).

(n3)Footnote 2.1. Code Civ. Proc. § 2025.480(b).

(n4)Footnote 2.2. Code Civ. Proc. § 2025.480(b); see Code Civ. Proc. § 2016.040 (meet and confer).

(n5)Footnote 2.3. See Code Civ. Proc. § 2025.480(b).

(n6)Footnote 2.4. Unzipped Apparel, LLC v. Bader (2007) 156 Cal. App. 4th 123, 132-135, 67 Cal. Rptr. 3d 111
(discovery conducted using business records subpoena was a ''deposition,'' and thus subject to 60-day limit for bringing
motion to compel under Code Civ. Proc. § 2025.480(b).

(n7)Footnote 3. Cal. Rules of Ct., Rule 3.1025.

(n8)Footnote 4. Code Civ. Proc. § 2025.480.

(n9)Footnote 5. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).
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Reserved
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§ 53.30 Grounds for Opposition

The deposition subpoena may be opposed on grounds that it fails to comply with the form, content, or service
requirements established by statute.n1 It may be also be opposed on the grounds that the matters sought to be
discovered are privileged, protected, or otherwise beyond the scope of discovery.n2 In addition, the deposition
subpoena may be opposed, or a protective order sought, on the grounds that it is an unreasonable or oppressive demand
or unreasonable violation of the deponent's right to privacy,n3 or that the discovery sought is unreasonably cumulative,
duplicative, or obtainable from another source that is more convenient, less burdensome, or less expensive.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryProtective OrdersCivil ProcedureDiscoveryUndue BurdensCivil ProcedurePretrial
MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 1985, 1985.3, 2020.010 et seq.

(n2)Footnote 2. See Code Civ. Proc. § 2017.010; see also Rodriguez v. North American Rockwell Corp. (1972)
28 Cal. App. 3d 441, 448, 104 Cal. Rptr. 678 (subpoena quashed because material sought was privileged and protected;
decided under prior law). The scope of discovery and protected and privileged matters are discussed fully in chs. 20-32.

(n3)Footnote 3. See Code Civ. Proc. § 1987.1; see also Lee v. Swansboro Country Property Owners Assn. (2007)
151 Cal. App. 4th 575, 59 Cal. Rptr. 3d 924, 2007 Cal. App. LEXIS 862, at *10-12 (judgment debtor's motion to quash
subpoena duces tecum, filed one full week before date scheduled for judgment debtor's examination, was timely and
was reasonably made as required by Code Civ. Proc. § 1987.1).

(n4)Footnote 4. See Code Civ. Proc. § 2019.030(a)(1); see also Ch. 41 for discussion of regulation of discovery
methods.
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§ 53.31 Methods of Opposition Generally

If the person wishes to take action first, he or she may move to quash, modify, or condition the deposition subpoena.n1
Motions may also be made with regard to the deposition itself, such as a motion to stay the deposition and quash the
deposition notice for failure to comply with the procedures for giving notice of deposition, or a motion for a protective
order.n2

Alternatively, a nonparty deponent may simply wait and object once the proponent moves to compel compliance with
the subpoena. A nonparty deponent is not required to file a motion to quash in order to object to the subpoena.n3

If the deposition subpoena seeks the personal records of a consumer who is not a party to the action or the personal
records of another nonparty, that consumer or other nonparty may serve a written objection to the requested
production.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMotions to
CompelCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1987.1; see Code Civ. Proc. § 1985.3(g); see also § 53.32. Under the Federal Rules,
the person to whom the subpoena is directed may, within 14 days after service or on or before the time specified for
compliance if such time is less than 14 days, serve on the party or attorney designated in the subpoena written
objections to inspection or copying of any or all of the designated materials. The party seeking discovery must then seek
an order compelling compliance in order to inspect or copy the documents. See Fed. R. Civ. P., Rule 45(c)(2)(B).

(n2)Footnote 2. Code Civ. Proc. §§ 2025.410, 2025.420. Forms for these motions are provided in Ch. 51.

(n3)Footnote 3. Monarch Healthcare v. Superior Court (2000) 78 Cal. App. 4th 1282, 1284, 93 Cal. Rptr. 2d 619
; compare Code Civ. Proc. § 1987.1 (motions to quash) with Code Civ. Proc. § 2025.460(a) (objections to disclosure).

(n4)Footnote 4. See Code Civ. Proc. § 1985.3(g).
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§ 53.32 Motion to Quash, Modify, or Condition Deposition Subpoena

The party, the deponent, any party consumer as described in Code of Civil Procedure Section 1985.3 or any employee
as described in Code Civ. Proc. § 1985.6,n1 may move the court to quash or modify the deposition subpoena.n2
Pursuant to the motion, the court will examine the issues raised, determine the relevancy of the evidence sought to be
elicited, and determine whether the requested production would constitute an unlawful invasion of privacy.n3 The court,
on motion reasonably made, or on its own motion after giving counsel notice and an opportunity to be heard, may make
an order quashing the subpoena entirely, modifying it, or directing compliance with it on specified terms or conditions,
including protective orders. The court may also make any other order as may be appropriate to protect the parties, the
witness, the consumer, or the employee from unreasonable or oppressive demands including unreasonable violations of
a witness's, consumer's, or employee's right of privacy.n4 In making the order, the court may award reasonable
expenses, including attorney's fees, if the court finds the motion was made or opposed in bad faith or without substantial
justification, or that one or more of the requirements of the subpoena was oppressive.n5

The court will impose a monetary sanction for unsuccessfully opposing a motion to quash a deposition subpoena unless
the losing party convinces the court that it acted with substantial justification.n6 Thus, a plaintiff whose deposition
subpoena for business records was quashed and whose opposition to the motion to quash consisted solely of a letter to
the court, without any supporting papers such as a memorandum, was subject to sanctions.n7

Forms of motion to quash, modify, or condition a deposition subpoena are set forth in § 53.53.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten DepositionsCivil
ProcedureDiscoveryMisconductCivil ProcedureDiscoveryProtective OrdersCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. See discussion in § 53.05[2].

(n2)Footnote 2. See Code Civ. Proc. § 1987.1; see also People ex rel. Dept. Pub. Wks. v. Younger (1970) 5 Cal.
App. 3d 575, 579, 86 Cal. Rptr. 237 (motion to quash procedurally appropriate method of testing validity of subpoena
duces tecum; decided under prior law).

(n3)Footnote 3. Southern Pac. Co. v. Superior Court (1940) 15 Cal. 2d 206, 209, 100 P.2d 302 (decided under
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prior law).

(n4)Footnote 4. Code Civ. Proc. § 1987.1; see also In re Snyder (D. Ariz. 1987) 115 F.R.D. 211, 214-216 (motion
to quash under Federal Rules granted in favor of involuntary expert, an author of research project who was stranger to
litigation, because subpoena duces tecum was burdensome under facts); Kennedy v. Connecticut Dep't of Public Safety,
Div. of State Police (D. Conn. 1987) 115 F.R.D. 497, 499-501 (motion to quash and for protective order under Federal
Rules denied regarding author of research project who was stranger to litigation, but who was conducting academic
research at defendant entity when alleged discrimination occurred).

(n5)Footnote 5. Code Civ. Proc. § 1987.2.

(n6)Footnote 6. California Shellfish, Inc. v. United Shellfish Co. (1997) 56 Cal. App. 4th 16, 25-26, 64 Cal. Rptr.
2d 797 (citing Code Civ. Proc. §§ 2023(b) and 2025(g) (now see Code Civ. Proc. §§ 2023.030 and 2025.410),
respectively, as authority).

(n7)Footnote 7. California Shellfish, Inc. v. United Shellfish Co. (1997) 56 Cal. App. 4th 16, 25-26, 64 Cal. Rptr.
2d 797 .
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§ 53.33 Objection to Deposition Subpoena by Nonparty Consumer or Employee

A consumer who is not a party to the action, or other nonparty, whose personal records are sought or a nonparty
employee whose employment records are sought may make a written objection to the deposition subpoena that cites
specific grounds on which production of the records should be prohibited. After receipt of the objection the witness will
not be required to produce the records, except on court order or by agreement.n1

The party requesting the records pertaining to a consumer or employee may bring a motion to enforce the subpoenan2
within 20 days of service of the objection. The motion must be accompanied by a declaration showing a reasonable and
good faith attempt at informal resolution of the dispute between the party requesting the records and the consumer or
employee or his or her attorney.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeSupporting MemorandaCivil ProcedurePleading & PracticeMotion
PracticeTime LimitationsCivil ProcedurePretrial MattersSubpoenas

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 1985.3(g), 1985.6(f)(1)-(3). For a form of objection, see § 53.51.

(n2)Footnote 2. See Code Civ. Proc. § 1987.1.

(n3)Footnote 3. Code Civ. Proc. §§ 1985.3(g), 1985.6(f)(4).
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Reserved
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§ 53.40 Procedural Guide for Compelling Attendance and Testimony With or Without Production of Records

[1] Obtain Deposition Subpoena

____________________ Attorney of record for any party may sign and issue deposition subpoena, without seal (in
which case attorney may retain original and serve copy on nonparty); party may request clerk of court in which action is
pending to issue deposition subpoena signed and sealed [Code Civ. Proc. § 2020.210; see § 53.03].

NOTE:
If the deponent is a member of the California Highway Patrol, a deposit representing reimbursement of
compensation and traveling expenses must be made with the court clerk prior to the issuance of the
deposition subpoena [Gov. Code § 68097.4]. If the deponent is a local agency employee or a peace
officer, firefighter, state employee, trial court employee, or specified county employee, an amount equal
to $150 for each day that the employee or officer is required to remain in attendance pursuant to the
subpoena must be tendered with the subpoena [Gov. Code §§ 68096.1(a), (b), 68097.2(a), (b); see also §
53.08[3]].

[2] Schedule Deposition and Prepare Notice of Deposition

____________________ Arrange date with reporter, schedule deposition, and prepare deposition notice [See Code Civ.
Proc. §§ 2025.010 et seq. (oral deposition), 2028.010 et seq. (written deposition)]. For procedures and forms for
noticing an oral deposition, see Chapter 51, Oral Depositions. For procedures and forms relating to written depositions,
see Chapter 52, Written Depositions. For written depositions, the date, time, and place of deposition may be left for
determination by deposition officer [Code Civ. Proc. § 2028.020; see Ch. 52].

NOTE:
Except for depositions of expert trial witnesses, a party has the right to begin a deposition on or before
the 30th day before the date initially set for trial [See Code Civ. Proc. §§ 2024.020(a), 2024.030
(depositions of expert trial witnesses may begin on or before 15th day before initial trial date)].

Name of Deponent: ___________________

Address & Telephone:___________________
___________________

Page 56



Date and Time of Deposition: ___________________

Place of Deposition: ___________________

Deposition Officer's Name: ___________________

Deposition Officer's Telephone no.: ___________________

Documents, Records, and
Things to be Produced:___________________
___________________

Testing or Sampling Sought: ___________________

[3] Complete Deposition Subpoena

____________________ Complete deposition subpoena form with required information [For discussion, see §§ 53.04,
53.06; for form, see § 53.50].

[4] Prepare Consumer or Employee Notice or Authorization

____________________ Prepare notice to consumer or employee of privacy rights or authorization by consumer or
employee for release of records, if applicable [Code Civ. Proc. §§ 1985.3, 1985.6, 2020.410-2020.510; for discussion,
see § 53.05 [2]; for forms, see §§ 53.51, 53.52].

[5] Determine Compensation

____________________ Determine compensation and prepare check, if appropriate.

a.____________________Witness fees and mileage [Code Civ. Proc. § 2020.230; see § 53.08[1]].

NOTE:
Payment must be made, at noticing party's option, either at time of service, or at the time the deponent
attends for the taking of testimony [Code Civ. Proc. § 2020.230].

b.____________________Expert witness compensation [Code Civ. Proc. §§ 2034.430-2034.450; see § 53.08[2]].

c.____________________Compensation for peace officers, fire fighters, California Highway Patrol Members, state
employees, trial court employees, and local agency [Gov. Code §§ 68096.1, 68097.2, 68097.4; see § 53.08 [3]]. An
advance deposit for compensation for members of the Highway patrol is required [See Gov. Code § 68097.4]. For other
peace officers or public employees, the anticipated amount of compensation must be tendered with the subpoena [Gov.
Code §§ 68096.1, 68097.2(a), (b); see [1], above].

[6] Serve Deposition Subpoena on Deponent

____________________ Serve following on deponent [Code Civ. Proc. §§ 1985.3(c), 1987(a), 2020.510, 2025.240,
2028.020; see § 53.07]:

NOTE:
Service to a natural person should be made in person. Service to an organization should be made
personally to any officer, director, custodian of records, or to any agent or employee authorized by the

Page 57
2-53 California Deposition and Discovery Practice § 53.40



organization to accept service of a subpoena [Code Civ. Proc. § 2020.230]. Special statutory rules
govern service to peace officers, California Highway Patrol members, and certain other public employees
[See Gov. Code §§ 68097.1, 68097.3, 68097.6; see also § 53.07[2]].

Also note that service of the notice of deposition with the subpoena on the deponent does not appear to
be required; frequently the notice will only be prepared and served after the service of the subpoena. The
subpoena generally includes the same information contained in a notice of deposition [See Code Civ.
Proc. §§ 2020.310, 2020.510, 2025.240; see also form of subpoena in § 53.50].

a.____________________Deposition subpoena copy served.

b.____________________Original deposition subpoena (with completed proof of service on reverse side) is retained by
subpoenaing party.

c.____________________Check for witness fees and mileage, if appropriate.

d.____________________Copy of proof of service of notice of privacy rights served on consumer, or consumer's
authorization to release personal records, if applicable.

[7] Serve Notice on Consumer or Employee

____________________ Serve following on consumer or employee, if applicable [Code Civ. Proc. §§ 1985.3(b),
1985.6(b), 2025.240; see § 53.05[2]]:

NOTE:
Service of the notice of privacy rights must be made not less than 10 days prior to the date for production
specified in the deposition subpoena, and at least five days before service on the custodian of the records,
plus additional time prescribed by Code of Civil Procedure Section 1013(a) for service by mail [See
Code Civ. Proc. §§ 1985.3(b), 1985.8(b) 2016.050; see also 53.05[2]].

a.____________________Notice of privacy rights.

b.____________________Copy of deposition subpoena (with completed proof of service).

c.____________________Copy of notice of deposition (with proof of service attached).

[8] Serve Notice of Deposition and Copy of Deposition Subpoena on Other Parties

____________________ Serve identical copy of deposition subpoena along with deposition notice to every other party
who has appeared in the action [Code Civ. Proc. §§ 2025.220-2025.240; see Ch. 51].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeService of ProcessMethodsPersonal DeliveryCivil ProcedurePleading &
PracticeService of ProcessMethodsService Upon AgentsCivil ProcedurePleading & PracticeService of ProcessTime
LimitationsGeneral OverviewCivil ProcedureDiscoveryMethodsOral DepositionsCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedurePretrial MattersSubpoenas

Page 58
2-53 California Deposition and Discovery Practice § 53.40



23 of 33 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 53 Deposition of Nonparty
PART D. Procedural Guides

2-53 California Deposition and Discovery Practice § 53.41

§ 53.41 Procedural Guide for Compelling Production of Business Records Without Attendance and Testimony

[1] Obtain Deposition Subpoena

____________________ Attorney of record for any party may sign and issue deposition subpoena, without seal (in
which case attorney may retain original and serve copy on nonparty); party may request clerk of court in which action is
pending to issue deposition subpoena signed and sealed [Code Civ. Proc. § 2020.210; see § 53.03].

[2] Set Up Deposition

____________________ Arrange date with deposition officer, and designate deposition officer and place for records to
be produced [Code Civ. Proc. § 2020.420; see § 53.05[3]].

NOTE:
Except for depositions of expert trial witnesses, a party has the right to begin a deposition on or before
the 30th day before the date initially set for trial or hearing [See Code Civ. Proc. § 2024.020, 2024.030
(depositions of expert trial witnesses may begin on or before 15th day before initial trial date)].

Name of Custodian: ___________________

Address and Telephone: ___________________
___________________

Deposition Officer's Name: ___________________

Address and Telephone: ___________________
___________________

Documents to be Produced: ___________________
___________________

[3] Complete Deposition Subpoena

____________________ Complete deposition subpoena form with required information [For discussion, see § 53.05;
for form, see § 53.50].
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[4] Prepare Consumer or Employee Notice or Authorization

____________________ Prepare notice to consumer or employee of privacy rights or authorization by consumer or
employee for release of records, if applicable [Code Civ. Proc. §§ 1985.3, 1985.6, 2020.410(d); see also Cal. Rules of
Ct., Rule 3.250(a), (original of notice retained by serving party); for discussion, see § 53.05 [2]; for forms, see §§ 53.51,
53.52].

[5] Prepare Payment

____________________ Prepare payment in cash or check for reasonable fees [Code Civ. Proc. 2020.230; Evid. Code
§ 1563(b)(6); see § 53.08 [1]].

[6] Serve Deposition Subpoena on Custodian

____________________ Serve following on custodian [Code Civ. Proc. §§ 1985.3(c), 2020.410; see § 53.07]:

NOTE:
Service to a natural person should be made in person. Service to an organization should be made
personally to any officer, director, custodian of records, or to any agent or employee authorized by the
organization to accept service of a subpoena [Code Civ. Proc. § 2020.220]. Special statutory rules
govern service to peace officers, California Highway Patrol members, and certain other public employees
[See Gov. Code §§ 68097.1, 68097.3, 68097.6; see also 53.07[2]].

a.____________________Deposition subpoena (serving party retains original subpoena with proof of service).

b.____________________Copy of proof of service of notice of privacy rights served on consumer, or consumer's
authorization to release personal records, if applicable.

[7] Serve Notice on Consumer or Employee

____________________ Serve following on consumer or employee, if applicable [Code Civ. Proc. §§ 1985.3(b),
1985.6(b); see § 53.05[2]]:

NOTE:
Service of the notice of privacy rights must be made not less than 10 days prior to the date for production
specified in the deposition subpoena, plus the additional time provided by Code of Civil Procedure
Section 1013(a) [Code Civ. Proc. §§ 1985.3(b), 1985.6(b), 2016.050; see § 53.05[2].].

a.____________________Notice of privacy rights.

b.____________________Copy of deposition subpoena.

c.____________________Copy of notice of deposition.

d.____________________Proof of service.

[8] Serve Copy of Deposition Subpoena on Other Parties

____________________ Serve copy of deposition subpoena on all other parties to the action, who may purchase a
copy of the records once they are available with the deposition officer [See Code Civ. Proc. § 2020.440].
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NOTE:
Code of Civil Procedure Sections 2020.410-2020.440 do not expressly establish a procedure for
notifying other parties. Service of a copy of the deposition subpoena is suggested so all parties will be
advised of the production of the records and can then order copies.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedureDiscoveryMotions to CompelCivil
ProcedurePretrial MattersSubpoenas
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§ 53.42 Procedural Guide for Complying With Deposition Subpoena for Production of Business Records Only

[1] Determine Production Requirements

____________________ Determine from deposition subpoena date and place scheduled for production.

Date for production: ___________________

Place for production: ___________________

Deposition officer: ___________________

Records requested: ______________________
______________________

[2] Prepare Custodian's Affidavit

____________________ Prepare affidavit of custodian of records or other person qualified to certify records [Evid.
Code § 1561(a),(c); see § 53.54 for forms].

[3] Prepare for Delivery of Records to Office of Deposition Officer

NOTE:
If delivery is to be made at the office of the business whose records are being sought, skip [3] and refer
only to [4] (if delivery is to be made to the deposition officer) or [5] (if the records are to be copied by
the subpoenaing party's attorney or attorney's representative), below.

____________________ If records are to be delivered to the office of the deposition officer, do the following:

a.____________________Package true, legible, and durable copy of records in accordance with statutory procedures
[Code Civ. Proc. § 2020.430; Evid. Code § 1560(c); see § 53.21].

NOTE:
If the business has none of the records described in the deposition subpoena, or has only part of the
records, the affidavit should state that fact, and those records that are available should be delivered [Evid.
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Code § 1561(b)].

b.____________________Deliver in person, by messenger, or by mail, the affidavit and the copy of the records
requested to the deposition officer [Code Civ. Proc. § 2020.430 (delivery may only be made to the deposition officer,
not to the attorney for the subpoenaing party)].
Date of delivery:___________________
Manner of delivery: ___________________

[4] Prepare for Delivery of Records to Deposition Officer at Office Where Records Are Kept

____________________ If delivery is to be made at the office of the business where records are kept, follow directions
in either a. or b. below [Code Civ. Proc. § 2020.430]:

a.____________________Either permit deposition officer specified in the deposition subpoena to make a copy of the
originals of the designated business records during normal business hours [See Evid. Code § 1560(e) (''normal business
hours'' mean hours business of witness is normally open to public)].
Date of delivery: ___________________

b.____________________Or deliver to deposition officer a true, legible, and durable copy of the records on receipt of
payment in cash or by check of the reasonable costs of preparing that copy [See Evid. Code § 1563 (calculation of
reasonable costs)]. Delivery in sealed envelope is not required.
Date of delivery:___________________
Payment received: $ ___________________

[5] Prepare to Make Records Available for Inspection and Copying by Subpoenaing Party's Attorney

____________________ If subpoenaing party in a civil action directs that the records be made available for inspection
or copying by the subpoenaing party's attorney or that attorney's representative, do the following:

a.____________________Make records available at the business under reasonable conditions during normal business
hours [Evid. Code § 1560(e).]

b.____________________When provided with advance notice of at least five business days by the party's attorney,
attorney's representative, or deposition officer, designate a time period of not less than six continuous hours on a day
certain for copying of records subject to the subpoena by the party's attorney, attorney's representative, or deposition
officer.

c.____________________Permit attorney or attorney's representative to make a copy of the records.
Date of delivery: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureDiscoveryMethodsWritten DepositionsCivil ProcedurePretrial MattersSubpoenas
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§ 53.43 Procedural Guide for Motion to Quash or Modify Deposition Subpoena

[1] Prepare Notice and Memorandum

____________________ Prepare notice of motion and memorandum [For discussion, see § 53.32; see also form of
motion in § 53.53 [1]].

[2] Prepare Declaration

____________________ Prepare supporting declaration [See form in § 53.53[2]].

[3] Serve and File Motion Papers

____________________ Serve and file notice of motion and supporting papers [ See Ch. 8 for motion procedures].

Date motion papers served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[4] Give Notice to Witness if Moving Party Is Consumer or Employee

____________________ If motion is brought by consumer whose personal records are being sought, or by employee
whose employment records are being sought, give notice of motion to witness and deposition officer at least five days
before time for production [Code Civ. Proc. §§ 1985.3(g), 1985.6(f)(1)].

[5] Prepare Order

____________________ If motion granted, prepare order quashing or modifying deposition subpoena or otherwise
reflecting court's order [See form in § 53.53[4]].

[6] Serve Notice of Decision
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____________________ Serve notice of decision on all other parties or their attorneys, unless the court orders
otherwise or notice is waived by all parties in open court [Code Civ. Proc. § 1019.5(a); see Ch. 8].

[7] Provide Notice of Order to Witness

____________________ Serve notice of order on witness and deposition officer if compliance with the deposition
subpoena is ordered, and the records sought were personal records of a consumer or employment records of an
employee maintained by the witness [See Code Civ. Proc. §§ 1985.3(g), 985.6(f)(3), (4)]. It is recommended that
service of notice of the order be made personally.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil ProcedurePleading & PracticeMotion
PracticeSupporting MemorandaCivil ProcedurePleading & PracticeMotion PracticeTime LimitationsCivil
ProcedurePretrial MattersSubpoenas

Page 65
2-53 California Deposition and Discovery Practice § 53.43



26 of 33 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART B Depositions

CHAPTER 53 Deposition of Nonparty
PART D. Procedural Guides

2-53 California Deposition and Discovery Practice §§ 53.44-53.49

Reserved
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§ 53.50 Civil Subpoena (Duces Tecum), Declaration, and Proof of Service

[1] Civil Subpoena (Duces Tecum) for Personal Appearance and Production of Documents and Things at
Trial or Hearing and Declaration: Judicial Council Form SUBP-002

[a] Form

Click here to view image.

[b] Comments

[i] Use of Form

This form is a reproduction of the Judicial Council subpoena form that is used to command a nonparty to attend and
give testimony, as well as to produce business records, documents, or tangible things.n1 The form includes a declaration
and a form of proof of service. Use of the form is mandatory.n2

The attorney of record for any party seeking the discovery may sign and issue a deposition subpoena. Alternatively, the
clerk of the court in which the action is pending may issue the form signed and sealed, but otherwise in blank, to the
party requesting it.n3 Counsel may obtain blank subpoena forms from the local court clerk. This form is also available
in electronic format in LexisNexisTM Automated California Judicial Council Forms. The form may also be viewed, and
an interactive version accessed (for an individual or monthly charge), at www.lexis.com or www.lexisone.com. The
form is also available on the Internet at http://www.courtinfo.ca.gov/forms/.

If the deponent is a member of the California Highway Patrol, a deposit must be made with the clerk of the court prior
to the issuance of the deposition subpoena.n4 If the deponent is a local agency employee, peace officer, firefighter, or a
state employee, an amount equal to $150 for each anticipated day of attendance must be tendered to the person
accepting the subpoena with the subpoena.n5

For a form of deposition subpoena for personal appearance only, see [1A][a], below. For a form of deposition subpoena
for the production of business records, see [2][a], below.

[ii] Completion of Form

Fill in the name, address, and telephone of the deponent, if known, and the date, time, and place of the deposition at
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which the deponent is required to attend and testify.n6

If the deposition will be recorded by audio or video technology, indicate that as well.n7 Since oral depositions are
recorded stenographically as a matter of course under Code of Civil Procedure Section 2025.330, it is apparently
unnecessary to check the first box in Section 1(c) unless the deposition will be recorded stenographically through the
instant visual display of testimony or by audio or video technology. If a videotape is intended for possible use at trial,
the box in Section 1(d) must be checked.n8

If the deponent is an organization, the box must be checked advising the organization of its duty to make the
designation of employees or agents who will attend.n9 If the deponent is an organization, describe with reasonable
particularity the matters on which examination is requested.n10 Space is provided for this description in Section 4, and
in any necessary attachment.

Documents and things to be produced and any testing or sampling being sought must be described in Section 3.n11 The
documents and things to be produced must be indicated either by specifically describing each individual item or by
reasonably particularizing each category of item in Section 3 of the form.n12 However, specific information identifiable
only to the deponent's records system, such as a policy number or the date the consumer interacted with the witness is
not required.n13

[iii] Service on Deponent

A copy of the deposition subpoena should be served on the party from whom discovery is sought.n14 That party's name
and the address where the subpoena is served should be filled in on the proof of service form, as should the date and
time of delivery of a copy of the subpoena.

If, under Code of Civil Procedure Section 1985.3 (personal records) or Code Civ. Proc. Section 1985.6 (employment
records), the person to whom the deposition subpoena is directed is a witness and the business records described in the
deposition subpoena are personal or employment records pertaining to a consumer as defined in Code of Civil
Procedure Section 1985.3 or to an employee as defined in Code of Civil Procedure Section 1985.6, service must be
accompanied either by a copy of proof of service to the consumer or employee of a notice of privacy rightsn15 or by the
consumer's or employee's written authorization to release the personal records.n16 However, if the subpoenaing party is
the consumer or the employee, and he or she is the only subject of the subpoenaed records, notice and the delivery of
the other documents specified in Code of Civil Procedure Section 1985.3(b), or in Code of Civil Procedure Section
1985.6(b), are not required.n16.1 No witness or deposition officer will be required to produce personal or employment
records after receipt of notice that a motion to quash has been brought by the consumer or employee, or after receipt of a
written objection from a nonparty consumer or nonparty employee, except on order of the court in which the action is
pending or by agreement of the parties, witnesses, and consumers or employees affected.n17

The deposition subpoena must be served sufficiently in advance of the deposition to provide the deponent with a
reasonable opportunity to locate and produce any designated business records, documents, and tangible things.n18
Furthermore, the deponent must be given a reasonable time to travel to the place of deposition.n19

Any person may serve the deposition subpoena, and should check the appropriate box under Paragraph 3 on the proof of
service form to indicate server status.

If the deponent is a natural person, personal delivery should be made to that person. If the deponent is an organization,
personal delivery should be made to any officer, director, custodian of records, or to any agent or employee authorized
by the organization to accept service of a subpoena.n20 If service is to be made on a minor, service must be made on the
minor's parent, guardian, conservator, or similar fiduciary. If one of them cannot be located with reasonable diligence,
then service should be made on any person having the care or control of the minor or with whom the minor resides or
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by whom the minor is employed. Service is also made on the minor if he or she is 12 years of age or older.n21 Special
statutory rules also govern service of a subpoena on certain employees of public entities, including peace officers and
California Highway Patrol members.n22

[iv] Service on Other Parties or Consumer or Employee

A copy of the subpoena must be served with a copy of the deposition notice on all other parties to the action.n23 If
consumer or employment records are being sought and a written authorization for the release of the records has not been
obtained from the consumer or employee, a copy of the deposition subpoena must be served on the consumer or
employee, along with the notice of privacy rights.n24

[v] Compensation of Deponents

The party noticing the deposition must pay to the deponent the same witness fees and mileage as required for attendance
and testimony before the court in which the action is pending.n25 This payment, whether or not demanded by the
deponent, must be made, at the option of the party noticing the deposition, either at the time of service of the deposition
subpoena, or at the time the deponent attends for the taking of testimony.n26 The party noticing the deposition should
indicate whether the witness fees and mileage were paid to the deponent at the time of the service of the deposition
subpoena by marking the appropriate box in Section 1(e) of the proof of service form.

Expert witnesses are entitled to compensation in addition to the statutory witness fees.n27 Certain public employees,
including peace officers and Highway Patrol members, are entitled to compensation of their salary and traveling
expenses.n28 When the witness is a member of the California Highway Patrol, a deposit for this amount must be made
with the clerk of the court prior to the issuance of the subpoena.n29 When the witness is a local agency employee, peace
officer, firefighter, state employee, trial court employee, or specified county employee, an amount equal to $150 for
each anticipated day of attendance must be tendered with the subpoena.n30

[1A] Deposition Subpoena for Personal Appearance: Judicial Council Form SUBP-015

[a] Form

Click here to view image.

[b] Comments

[i] Use of Form

This form is an illustrative reproduction of Judicial Council Form SUBP-015, the deposition subpoena form for use in
commanding a nonparty to attend a deposition personally and give testimony.n31 The form includes a form of proof of
service on the reverse side. Use of the form is mandatory.n32

The attorney of record for any party seeking the discovery may sign and issue a deposition subpoena. Alternatively, the
clerk of the court in which the action is pending may issue the form signed and sealed, but otherwise in blank, to the
party requesting it.n33 Counsel may obtain blank subpoena forms from the local court clerk. Copies of this form are
also available in electronic format in Lexis-Nexis(TM) Automated California Judicial Council Forms. The forms may
also be viewed, and an interactive version accessed (for an individual or a monthly charge) at www.lexis.com or
www.lexisone.com. The form is also available on the Internet at http://www.courtinfo.ca.gov/forms/.

If the deponent is a member of the California Highway Patrol, a deposit must be made with the clerk of the court prior
to the issuance of the deposition subpoena.n34 If the deponent is a local agency employee, peace officer, firefighter, or a
state employee, an amount equal to $150 for each anticipated day of attendance must be tendered to the person
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accepting the subpoena with the subpoena.n35

For a form of mandatory deposition subpoena for use in commanding the production of documents or things in addition
to personal appearance and testimony of the deponent, see § 53.50[1][a].

[ii] Completion of Form

Fill in the name, address, and telephone of the deponent, if known, and the date, time, and place of the deposition at
which the deponent is required to attend and testify.n36

If the deposition will be recorded by audio or video technology, indicate that as well.n37 Since oral depositions are
recorded stenographically as a matter of course under Code of Civil Procedure Section 2025.330, it is apparently
unnecessary to check the first box in Section 1(b) unless the deposition will be recorded stenographically through the
instant visual display of testimony or by audio or video technology. If a video recording is intended for possible use at
trial, the box in Section 1(c) must be checked.n38

If the deponent is an organization, check the box advising the organization of its duty to make the designation of
employees or agents who will attend.n39 If the deponent is an organization, describe with reasonable particularity the
matters on which examination is requested.n40 Space is provided for this description in Section 2 of the form.

[iii] Service on Deponent

The deposition subpoena should be served on the party from whom discovery is sought.n41 That party's name and the
address where the subpoena is served should be filled in on the proof of service form, as should the date and time of
delivery of a copy of the subpoena.

For further discussion of service of the deposition subpoena, see [1][b][iii], above. For discussion of compensation of
deponents, refer to [1][b][v], above.

[2] Deposition Subpoena for Production of Business Records: Judicial Council Form SUBP-010

[a] Form

Click here to view image.

[b] Comments

[i] Use of Form

This form is a reproduction of the Judicial Council subpoena form that is used to command only the production of
business records for copying.n42 The form includes a form of proof of service on the reverse side. Use of the form is
mandatory.n43

The attorney of record for any party seeking the discovery may sign and issue a deposition subpoena. Alternatively, the
clerk of the court in which the action is pending may issue the form signed and sealed, but otherwise in blank, to the
party requesting it.n44 Counsel may obtain blank subpoena forms from the local court clerk. This form is also available
in electronic format in LexisNexisTM Automated California Judicial Council Forms. The form may also be viewed, and
an interactive version accessed (for an individual or monthly charge), at www.lexis.com or www.lexisone.com. The
form is also available on the Internet at http://www.courtinfo.ca.gov/forms/.

If the deponent is a member of the California Highway Patrol, a deposit must be made with the clerk of the court before
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the issuance of the deposition subpoena.n45 If the deponent is a city or county employee peace officer, firefighter, or a
state employee, an amount equal to $150 for each anticipated day of attendance must be tendered with the subpoena.n46

[ii] Completion of Form

Fill in the name of the deposition officer, and the date, time, and location scheduled for production.n47 The appropriate
box in Section 1 of the form must be checked, depending on whether the records are to be produced by delivery to the
office of the deposition officer, by delivery to the deposition officer at the witness's business address, or by delivery to
the subpoenaing party's attorney (or the attorney's representative) in a civil action at the witness's business address.n48
The items to be produced must be indicated either by specifically describing each individual item or by reasonably
particularizing each category of item in Section 3 of the form. However, specific information identifiable only to the
deponent's records system, such as a policy number or the date the consumer interacted with the witness is not
required.n49

[iii] Service on Deponent

The deposition subpoena should be served on the party from whom discovery is sought.n50 That party's name and the
address where the subpoena is served should be filled in on the proof of service form, as should the date and time of
delivery of a copy of the subpoena.

If, under Code of Civil Procedure Section 1985.3 (personal records) or Code of Civil Procedure Section 1985.6
(employment records), the person to whom the deposition subpoena is directed is a witness and the business records
described in the deposition subpoena are personal records pertaining to a consumer, service must be accompanied either
by a copy of proof of service to the consumer of a notice of privacy rights or by the consumer's written authorization to
release the personal records.n51

However, if the subpoenaing party is the consumer or the employee, and he or she is the only subject of the subpoenaed
records, notice and the delivery of the other documents specified in Code of Civil Procedure Section 1985.3(b), or in
Code of Civil Procedure Section 1985.6(b), are not required.n51.1

No witness or deposition officer will be required to produce personal or employment records after receipt of notice that
a motion to quash has been brought by the consumer or employee, or after receipt of a written objection from a nonparty
consumer or nonparty employee, except on order of the court in which the action is pending or by agreement of the
parties, witnesses, and consumers or employees affected.n52

For further discussion of service of the deposition subpoena, see [1][b], above.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil Rights LawPrivacy RightsGeneral OverviewContracts LawTypes of ContractsReleasesLabor & Employment
LawGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2020.010-2020.030, 2020.310, 2020.510; see also § 53.02.

(n2)Footnote 2. See Code Civ. Proc. §§ 2020.010-2020.030, 2025.280(b); Cal. Rules of Ct. Appendix, Div. III.

(n3)Footnote 3. See Code Civ. Proc. § 2020.210; see also § 53.03.

(n4)Footnote 4. Gov. Code § 68097.4; see also § 53.08[3].
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(n5)Footnote 5. See Gov. Code §§ 68096.1(a), (b) (local agency employee), 68097.2(a), (b) (peace officer,
firefighter, state employee, trial court employee, or specified county employee).

(n6)Footnote 6. See Code Civ. Proc. §§ 2020.310, 2020.510, 2025.220(a)(3). Code Civ. Proc. §§
2025.250-2025.270 set forth geographic and time limits on the taking of oral depositions. See Ch. 51.

(n7)Footnote 7. Code Civ. Proc. § 2020.310; see Sec. 1(c) of form.

(n8)Footnote 8. See Code Civ. Proc. § 2025.220(a)(6).

(n9)Footnote 9. Code Civ. Proc. §§ 2020.310, 2025.230; see Sec. 1(a) of form; see also § 53.04.

(n10)Footnote 10. See Code Civ. Proc. §§ 2020.310, 2025.230; see also § 53.04.

(n11)Footnote 11. See Code Civ. Proc. § 2020.510(a)(2), (3).

(n12)Footnote 12. See Code Civ. Proc. §§ 2020.410, 2020.510(a); see also §§ 53.05[1], 53.06.

(n13)Footnote 13. Code Civ. Proc. § 2020.410.

(n14)Footnote 14. See Code Civ. Proc. § 2020.220.

(n15)Footnote 15. See Code Civ. Proc. § 1985.3(e) (required notice for production of personal records); Code Civ.
Proc. § 1985.6(e) (required notice for production of employment records); § 53.51 (form of notice).

(n16)Footnote 16. See Code Civ. Proc. §§ 2020.410, 2020.510(c), (d); see also Code Civ. Proc. § 1985.3(c)(2)
(written authorization for production of personal records); Code Civ. Proc. § 1985.6(c)(2) (written authorization for
production of employment records); § 53.52 (form of authorization).

(n17)Footnote 16.1. Code Civ. Proc. § 1985.3(l) (consumer); Code Civ. Proc. § 1985.6(k) (employee).

(n18)Footnote 17. Code Civ. Proc. § 1985.3(g), 1985.6(f)(3); see Sec. 5 of form.

(n19)Footnote 18. Code Civ. Proc. § 2020.220(a); see Code Civ. Proc. §§ 2020.410-2020.440.

(n20)Footnote 19. Code Civ. Proc. § 2020.220(a); see Code Civ. Proc. § 1987(a).

(n21)Footnote 20. Code Civ. Proc. § 2020.220(b); see § 53.07[1].

(n22)Footnote 21. Code Civ. Proc. § 1987(a).

(n23)Footnote 22. See Gov. Code §§ 68097.1, 68097.3; see also § 53.07[2].

(n24)Footnote 23. See Code Civ. Proc. § 2025.240(a). See generally Ch. 51.

(n25)Footnote 24. Code Civ. Proc. § 2025.240(b). See Code Civ. Proc. § 1985.3(b), (c), (e). See form of notice in §
53.51. See also Code Civ. Proc. § 1985.6, applicable to employment records, containing similar provisions.

(n26)Footnote 25. See Gov. Code §§ 68070-68111; see also Code Civ. Proc. § 1986.5.

(n27)Footnote 26. Code Civ. Proc. § 2020.230.

(n28)Footnote 27. See Code Civ. Proc. §§ 2034.430-2034.460; Gov. Code § 68092.5; see also § 53.08 [2], and
discussion of expert witness fees in Ch. 64.
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(n29)Footnote 28. See Gov. Code §§ 68097.2, 68097.4.

(n30)Footnote 29. Gov. Code § 68097.4.

(n31)Footnote 30. See Gov. Code §§ 68096.1(a), (b) (local agency employee), 68097.2(a), (b) (peace officer,
firefighter, state employee, trial court employee, or specified county employee state employee); see also § 53.08[3].

(n32)Footnote 31. See Code Civ. Proc. §§ 2020.020, 2020.310; see also § 53.02.

(n33)Footnote 32. See Code Civ. Proc. §§ 2020.010 et seq., 2025.280(b); Cal. Rules of Ct., Appendix, Div. III.

(n34)Footnote 33. See Code Civ. Proc. § 2020.210; see also § 53.03.

(n35)Footnote 34. Gov. Code § 68097.4; see also § 53.08[3].

(n36)Footnote 35. See Gov. Code § 68096.1(a), (b) (local agency employee), 68097.2(a), (b) (peace officer,
firefighter, state employee, or specified county employee).

(n37)Footnote 36. See Code. Civ. Proc. §§ 2020.310, 2025.220(a)(3). Code Civ. Proc. §§ 2025.250-2025.270 set
forth geographic and time limits on the taking of oral depositions. See Ch. 51.

(n38)Footnote 37. Code Civ. Proc. § 2020.310; see Sec. 1(b) of form.

(n39)Footnote 38. See Code Civ. Proc. § 2025.220.

(n40)Footnote 39. Code Civ. Proc. §§ 2020.310, 2025.230; see Sec. 1(a) of form; see also § 53.04.

(n41)Footnote 40. See Code Civ. Proc. §§ 2020.310, 2025.230; see also § 53.04.

(n42)Footnote 41. See Code Civ. Proc. § 2020.220.

(n43)Footnote 42. See Code Civ. Proc. §§ 2020.020, 2020.410-2020.440; see § 53.02.

(n44)Footnote 43. See Code Civ. Proc. §§ 2020.020, 2025.280(b); Cal. Rules of Ct., Appendix, Div. III.

(n45)Footnote 44. See Code Civ. Proc. § 2020.210; see also § 53.03.

(n46)Footnote 45. Gov. Code § 68097.4; see also § 53.08[3].

(n47)Footnote 46. See Gov. Code §§ 68096.1(a), (b) (city or county employee), 68097.2(a), (b) (peace officer,
firefighter, state employee, trial court employee, or specified county employee).

(n48)Footnote 47. See Code Civ. Proc. § 2025.410. Note that unless otherwise stipulated, the records must not be
delivered before the date and time specified. See Code Civ. Proc. § 2020.430 and legend on form.

(n49)Footnote 48. See Code Civ. Proc. § 2020.430 (delivery to deposition officer); see also Evid. Code § 1560(e)
(delivery to subpoenaing party's attorney, attorney's representative, or deposition officer in civil action).

(n50)Footnote 49. See Code Civ. Proc. § 2020.410; see also § 53.05[1].

(n51)Footnote 50. See Code Civ. Proc. § 2020.220.

(n52)Footnote 51. Code Civ. Proc. §§ 2020.410(d); see Code Civ. Proc. § 1985.3(c),(e), 1985.6(c),(e). See forms
in §§ 53.51 and 53.52, respectively.
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(n53)Footnote 51.1. Code Civ. Proc. § 1985.3(l) (consumer); Code Civ. Proc. § 1985.6(k) (employee).

(n54)Footnote 52. Code Civ. Proc. §§ 1985.3(g), 1985.6(f)(3); see Sec. 4 of form.
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§ 53.51 Notice to Consumer or Employee and Objection: Judicial Council Form SUBP-025

[1] Form

Click here to view image.

[2] Comments

[a] Use of Form

The illustrative Judicial Council form reproduced in [1], above, is requiredn1 to be used by a party to provide notice to a
consumer when that party is serving a subpoena duces tecum on a witness to compel the production of records that
contain personal information concerning that consumer.n2 Copies of this form are available in electronic format in
LexisNexisTM Automated California Judicial Council Forms. The forms may also be viewed, and an interactive
version accessed (for an individual or monthly charge) at www.lexis.com or www.lexisone.com. The form is also
available on the Internet at http://www.courtinfo.ca.gov/forms/.

The provisions for notice to consumers do not apply to proceedings conducted under certain Labor Code sections.n3
However, they do apply to a deposition subpoena for records containing ''personal information''n4 that are otherwise
exempt from public disclosure under the Public Records Act.

The form is also for use in providing notice to an employee when a party is serving a subpoena duces tecum on a
witness to compel production of employment records of that employee. The procedures for this notice, under Code Civ.
Proc. Section 1985.6, are nearly identical to those applicable when consumer records are sought.

[b] Service on Consumer or Employee

If the witness is being subpoenaed to bring the consumer or employment records to an oral deposition, the party seeking
discovery must serve on the consumer or employee the notice of privacy rights together with the notice of the
deposition and a copy of the deposition subpoena.n5 If an oral deposition is not scheduled, the notice of privacy rights is
served along with a copy of the deposition subpoena.n6 However, if the subpoenaing party is the consumer or the
employee, and he or she is the only subject of the subpoenaed records, notice and the delivery of the other documents
specified in Code of Civil Procedure Section 1985.3(b), or in Code of Civil Procedure Section 1985.6(b), are not
required.n6.1
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Service may be to the consumer or employee personally, to his or her last known address, or in accordance with Code of
Civil Procedure sections governing service by mail.n7 If the consumer or employee is a minor, service must be made on
the minor if he or she is 12 years of age or older. Regardless of the minor's age, service must also be made on the
minor's parent, guardian, conservator, or similar fiduciary. If one of them cannot be located with reasonable diligence,
then service must be made on any person having the care or control of the minor or with whom the minor resides or by
whom the minor is employed. If the consumer or employee is a party, service may be made on his or her attorney of
record.n8

The notice must be served not less than ten days prior to the date for production specified in the subpoena, and at least
five days before service on the custodian of the records, plus the additional time provided by Code of Civil Procedure
Section 1013.n9 The consumer whose personal records are sought and who is a party to the action or the employee
whose employment records are sought, may then, prior to the date for production, bring a motion to quash or modify the
deposition subpoena.n10 Any other consumer or nonparty, including a nonparty employee, whose personal or
employment records are sought by a subpoena duces tecum may, before the date of production, make a written
objection to the production.n11

The notice requirement may be waived, on a court order issued when good cause is shown, provided that the rights of
witnesses and consumers or employees are preserved and due diligence by the subpoenaing party has been shown.n12

[c] Service on Witness

The party seeking discovery must serve on the witness, together with the deposition subpoena, either a copy of proof of
service of the foregoing form of notice of privacy rights on the consumer or employee or the consumer's or employee's
written authorization to release the records.n13 However, if the subpoenaing party is the consumer or the employee, and
he or she is the only subject of the subpoenaed records, notice and the delivery of the other documents specified in Code
of Civil Procedure Section 1985.3(b), or in Code of Civil Procedure Section 1985.6(b), are not required.n13.1 The
subpoena need not be accompanied by an affidavit or declaration showing good cause for production of the business
records.n14 In this respect, Code of Civil Procedure Section 2020.410 supersedes Code of Civil Procedure Section
1985.3(b) or 1985.6(b) which provides for service of ''the affidavit supporting the issuance of a subpoena.'' If the party
serving the deposition subpoena fails to comply with the requirement of notice or written authorization, that failure is
sufficient basis for the witness to refuse to produce the personal or employment records sought by the deposition
subpoena.n15

[d] Filing of Notice and Objection

The notice to consumer or employee and objection, whether offered separately or as an attachment to another document,
may not be filed unless it is offered as relevant to the determination of an issue in a law and motion proceeding or other
hearing or is ordered filed for good cause.n16 The original notice, with the original proof of service affixed, is retained
by the serving party until six months after disposition of the cause, unless otherwise ordered by the court.n17

[e] Objection by Nonparty Consumer or Employee

A portion of the form set out in [1], above is an objection for use by a non-party recipient of the notice who wishes to
object to the production of the subpoenaed records. The objection must be served on the subpoenaing party.n18

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten DepositionsEstate, Gift
& Trust LawConservators & GuardiansConservatorsGeneral Overview
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FOOTNOTES:
(n1)Footnote 1. See Cal. Rules of Ct., Appendix, Div. III.

(n2)Footnote 2. Code Civ. Proc. § 1985.3(b); for discussion of the terms ''witness,'' ''personal records,'' and
''consumer,'' see § 53.05[2].

(n3)Footnote 3. Code Civ. Proc. § 1985.3(j); see Lab. Code §§ 50 et seq., 3200 et seq., 6100 et seq., 6200 et seq.;
see also § 53.05[2][f].

(n4)Footnote 4. See definition in Civ. Code § 1798.3.

(n5)Footnote 5. Code Civ. Proc. § 2025.240(b); see Code Civ. Proc. §§ 1985.3(e), 1985.6(e); see also Code Civ.
Proc. § 2028.010 (incorporating requirements of Code Civ. Proc. § 2025.010 et seq. for purposes of depositions on
written questions).

(n6)Footnote 6. Code Civ. Proc. §§ 1985.3(e), 1985.6(e).

(n7)Footnote 6.1. Code Civ. Proc. § 1985.3(l) (consumer); Code Civ. Proc. § 1985.6(k) (employee).

(n8)Footnote 7. See Code Civ. Proc. § 1010 et seq.

(n9)Footnote 8. Code Civ. Proc. §§ 1985.3(b)(1), 1985.6(b)(1).

(n10)Footnote 9. Code Civ. Proc. §§ 1985.3(b)(2), (3), 1985.6(b)(2), (3); see Code Civ. Proc. § 2016.050.

(n11)Footnote 10. Code Civ. Proc. §§ 1985.3(g), 1985.6(f)(1); see Code Civ. Proc. § 1987.1 (motion to quash).
For discussion of Code Civ. Proc. § 1987.1, see Chapter 51.

(n12)Footnote 11. Code Civ. Proc. §§ 1985.3(g), 1985.6(f)(2). For a form of objection, see § 53.53A.

(n13)Footnote 12. Code Civ. Proc. §§ 1985.3(h), 1985.6(g).

(n14)Footnote 13. Code Civ. Proc. § 2020.410(d). See form of authorization in § 53.52.

(n15)Footnote 13.1. Code Civ. Proc. § 1985.3(l) (consumer); Code Civ. Proc. § 1985.6(k) (employee).

(n16)Footnote 14. Code Civ. Proc. § 2020.410.

(n17)Footnote 15. Code Civ. Proc. §§ 1985.3(k).

(n18)Footnote 16. Cal. Rules of Ct., Rule 3.250(a).

(n19)Footnote 17. Cal. Rules of Ct., Rule 3.250(b).

(n20)Footnote 18. See Code Civ. Proc. §§ 1985.3(g), 1985.6(f)(2), and discussion in § 53.33.
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§ 53.52 Consumer's or Employee's Authorization for Release of Records

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s)
vs.
______________________ [name(s)], Defendant(s)

)
)
)
)
)

NO.___________________
AUTHORIZATION FOR RELEASE OF RECORDS
PERTAINING
TO____________________[CONSUMER or EM-
PLOYEE]

__________________________________________________

To:___________________[name of witness]:

The original or any copy of books, documents, or other writings pertaining to___________________[name of consumer
or employee] that you possess and maintain may be released to___________________[name of subpoenaing
party],___________________[specify party, e.g., plaintiff] in the above-entitled action.
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[2] Comments
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This form of written authorization may be used by a subpoenaing party to obtain the consumer's or employee's consent
for the release of his or her records by a witness. It may be served on the witness with the deposition subpoena in lieu of
the proof of service of the notice of the consumer's or employee's privacy rights with regard to the records.n1 For a form
of notice of privacy rights, see § 53.51.

If the authorization is used, it must be signed by the consumer or employee or by his or her attorney of record. The
witness may presume that any attorney purporting to sign the authorization on behalf of the consumer or employee
acted with the consent of the consumer or employee and that any objection to release of records is waived.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Labor & Employment LawEmployee PrivacyGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 1985.3(c), 1985.6(c). See discussion in § 53.05[2].

(n2)Footnote 2. Code Civ. Proc. §§ 1985.3(c)(2), 1985.6(c)(2).
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§ 53.52A Consumer's Consent to Release Telephone Records

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)

NO.___________________
CONSUMER'S CONSENT TO RELEASE TELE-
PHONE RECORDS
Code Civ. Proc. § 1985.3(f);
Pub. Util. Code § 2891

__________________________________________________

To:____________________[name of telephone corporation ]:

The original or any copies of personal records pertaining to____________________[name of consumer ] that you
possess and maintain may be released to____________________[name of subpoenaing party
],____________________[specify party, e.g., plaintiff ] in the above-entitled action.
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments
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This form of written consent to release may be used by a subpoenaing party to obtain a consumer's consent to the
release of his or her personal records maintained by a telephone corporation that is a public utility.n1 After it has been
signed by the consumer, it may be served on the witness with the deposition subpoena.n2

Written consent by the consumer is generally required prior to releasing information regarding his or her personal
calling patterns, credit or other personal financial information, services obtained, or demographic information.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Business & Corporate LawCorporate NamesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 1985.3(f). See Pub. Util. Code § 216 (definition of public utility). See discussion in §
53.05 [2].

(n2)Footnote 2. See Code Civ. Proc. § 1985.3(f).

(n3)Footnote 3. See Pub. Util. Code § 2891.
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§ 53.53 Proceedings for Order Quashing or Modifying Deposition Subpoena

[1] Notice of Motion and Motion for Order Quashing or Modifying Deposition Subpoena

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s)
vs.
______________________ [name(s )], Defendant(s)

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER___________________[QUASHING or MODI-
FYING] DEPOSITION SUBPOENA [; MEMOR-
ANDA; DECLARATION(S)
OF____________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. § 1987.1
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To____________________[name of subpoenaing party ] and to his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter can be heard, in [___________________ (Department or Division) of] this court, located
at___________________[street address ],___________________[city ],___________________[specify moving party,
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e.g., plaintiff] will, and hereby does, move for an order___________________[quashing or modifying] the deposition
subpoena issued and served on___________________[name ], the witness, requiring___________________[the
attendance and testimony of the witness or the production of business records in the possession of the witness or the
attendance and testimony of the witness together with the production of records and other items]
at___________________[place of deposition or place where records are to be produced ]
on___________________[date or deposition or date for production ]. [If seeking expenses, add:___________________
(Specify moving party ) will also move the court for an order requiring___________________(responding party ) to pay
reasonable expenses, including attorney's fees, incurred in this proceeding.] This motion will be made on the ground
that___________________[specify, e.g., the records sought are protected from discovery by the attorney-client
privilege or the records sought are not relevant to the subject-matter in the pending action, are not admissible in
evidence, and are not reasonably calculated to lead to the discovery of admissible evidence or the description of the
records sought in the deposition subpoena is so uncertain and vague as to make it impossible for the custodian of the
records to determine the nature and extent of the records to be produced or the nature and number of the records sought
are so extensive that the request will cause the witness an unreasonable amount of time and expense to produce and will
be unduly oppressive and burdensome or the records sought are personal records pertaining to a consumer maintained
by the witness and release of the records would constitute an unreasonable violation of the consumer's right to privacy].
[If seeking expenses, add: The motion for reasonable expenses will be made on the ground
that___________________[specify, e.g., this motion is being opposed in bad faith and without substantial justification
or one or more of the requirements of the deposition subpoena are oppressive].]

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice and motion for an order to quash or modify a deposition subpoena is for use by the party, the
witness, or a consumer or employee, as defined in Code of Civil Procedure Section 1985.3 or 1985.6.n1 This notice
contains an optional provision for use if the moving party is seeking expenses including attorney's fees.n2

[ii] Grounds for Motion

The motion may be made on the grounds that the deposition subpoena fails to comply with the form, content, or service
requirements of the applicable statutory provisions.n3 It may also be made on the grounds that the matters sought to be
discovered are privileged, protected, or otherwise beyond the scope of discovery.n4 The motion may also be made on
the grounds that the discovery sought is an unreasonable or oppressive demand or unreasonable violation of the
deponent's right to privacy,n5 or that it is unreasonably cumulative, duplicative, or obtainable from another source that
is more convenient, less burdensome, or less expensive.n6
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[iii] Service of Notice

Service may be personal or by mail.n7 For further discussion of general service requirements, see Chapter 8.

If the moving party is a consumer whose personal records are being sought from a witness, or an employee whose
employment records are being sought from a witness, notice of the bringing of the motion must be given to the witness
and deposition officer at least five days before the date set for production of the documents. The failure to provide
notice to the deposition officer will not invalidate the motion to quash or modify the subpoena duces tecum, but may be
raised by the deposition officer as an affirmative defense in any action for liability of improper release of records.
Neither the witness nor the deposition officer is then required to produce the records except on order of the court or
agreement of the parties, witnesses, and consumers or employees affected.n8

[c] References

For a discussion of the various privileged and protected matters, see Chapters 20- 32.

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion to quash or modify a deposition subpoena, see California Points and Authorities,
Ch. 80, Discovery , Part III (Matthew Bender).

[2] Declaration Supporting Motion for Order Quashing or Modifying Deposition Subpoena

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s)
vs.
______________________ [name(s )], Defendant(s)

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF___________________[name ]

IN SUPPORT OF MOTION FOR OR-
DER___________________[QUASHING or MODI-
FYING] DEPOSITION SUBPOENA
Code Civ. Proc. § 1987.1
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
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courts of the State of California and the attorney herein for___________________(specify, e.g., name of witness ) or
other statement as appropriate, including facts demonstrating that declarant has personal knowledge as to the facts set
forth ].

2. 2.On___________________[date deposition subpoena served ], a deposition subpoena issued in the
above-entitled matter was served on___________________[name of witness ] requiring___________________[specify,
e.g., the attendance and testimony of the witness or the production of business records in the possession of the witness
or the attendance and testimony of the witness together with the production of records and other items]
at___________________[place of deposition or place where records are to be produced ]
on___________________[date of deposition or date for production ].

[EITHER, when matters sought are privileged, e.g.,
if attorney-client privilege and work product protection apply ]

3. 3.The records sought in the deposition subpoena consist of___________________[describe records ]. These
records were obtained by the witness, an attorney, in the course of the attorney-client relationship. They also represent
the attorney's work product in the above-entitled matter. The records are therefore protected from discovery by the
attorney-client privilege and as protected work product.

[OR, when matter sought are irrelevant ]

3. 3.The records sought in the deposition subpoena consist of___________________[describe records ]. These
records have no relevance to the subject-matter in the pending action. They are not admissible in evidence, and are not
reasonably calculated to lead to the discovery of admissible evidence. Therefore they are not subject to discovery.

[OR, when discovery would be unreasonable and oppressive, e.g. ]

3. 3.The deposition subpoena requests the production of all business and financial records of the witness from the
time the business of the witness was established. The business of the witness was established in_____
_________________[date]. Not all the records requested are relevant to the subject matter of the pending action.
Moreover, compliance with the deposition subpoena as written would require extensive preparation on the part of the
witness's staff, use of outside auditors and accountants, and the transport of almost all of the books and records of the
witness to the place noticed for taking of the deposition. The subpoena is too indefinite and uncertain and does not
sufficiently describe and limit the documents and books sought.

[OR, when discovery would be unreasonable
violation of consumer's or employee's right to privacy ]

3. 3.The records sought in the deposition subpoena are___________________[describe records sought ]. These
records are___________________[personal records pertaining to a consumer maintained by the witness as defined in
Code of Civil Procedure Section 1985.3 or employment records pertaining to an employee maintained by the witness as
defined in Code of Civil Procedure Section 1985.6]. In particular,___________________[describe private nature of
records sought, e.g., the consumer is a banking customer of the witness, and the records sought are documents
pertaining to financial transactions of the consumer in all the consumer's accounts for the past five years]. The scope of
the deposition subpoena is extensive and release of the records would constitute an unreasonable violation of
the___________________[consumer's or employee's] right to privacy.

[Add paragraphs 4 and 5 if expenses are sought ]

4. 4. ___________________ [Set forth facts describing lack of substantial justification, e.g., The subpoenaing party
has been advised of the objections to the deposition subpoena and of this motion, but has refused to modify the
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deposition subpoena by more particularly describing the records sought.] This motion is being opposed in bad faith and
without substantial justification.

5. 5. ___________________ [Specify moving party, e.g., name of witness ) has incurred reasonable expenses,
including attorney's fees, totaling $ ____________________, in connection with this motion and the hearing on the
motion:___________________[itemize expenses and fees ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________[signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order quashing or modifying a deposition subpoena.
The declaration should be attached to the notice of motion.n9 The alternate Paragraphs 3 are for use depending on the
grounds for quashing or modifying. The last two optional paragraphs are for use when expenses are sought.n10

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Declaration Opposing Motion for Order Quashing or Modifying Deposition Subpoena

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s)
vs.
______________________ [name(s)], Defendant(s)

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF___________________[name]
IN OPPOSITION TO MOTION FOR OR-
DER___________________[QUASHING or MODI-
FYING] DEPOSITION SUBPOENA
Code Civ. Proc. § 1987.1
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
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courts of the State of California and the attorney herein for ___________________ (specify party, e.g., plaintiff) or
other statement as appropriate, including facts demonstrating that declarant has personal knowledge as to the facts set
forth].

2. 2.On ___________________ [date deposition subpoena served], a deposition subpoena issued in the
above-entitled matter, was served on ___________________ [name of witness]
requiring___________________[specify, e.g., the attendance and testimony of the witness or the production of business
records in the possession of the witness or the attendance and testimony of the witness together with the production of
records and other items] at ___________________ [place of deposition or place where records are to be produced] on
___________________ [date of deposition or date for production].

[EITHER, when matters sought are relevant and are not privileged or otherwise protected from discovery]

3. 3.The records sought in the deposition subpoena consist of ___________________ [describe records]. These
records are in the possession, custody, and control of the witness. They are relevant to the subject matter of the pending
action in that ___________________ [explain relevance]. They are either admissible in evidence or are reasonably
calculated to lead to the discovery of admissible evidence. Moreover, they are not protected by any privilege, and are
not protected work product. The records are therefore subject to discovery.

[OR, when discovery would not be unreasonable, e.g.:]

3. 3.The deposition subpoena requests the production of all business and financial records of the witness from
___________________ [specify period described in deposition subpoena]. Although the scope of the discovery sought
is extensive, it is necessary. The records are directly relevant to the subject matter of the pending action in that
___________________ [explain relevance to cause of action]. The records are in the possession, custody, and control
of the witness, and there is no other method by which discovery of the records may be had. The subpoenaing party
realizes that the records are cumbersome and has agreed to examine the records at the witness's place of business.

[OR, when discovery would not be violation of consumer's or employee's privacy]

3. 3.The records sought in the deposition subpoena are ___________________[describe records sought]. These
records are___________________[personal records pertaining to a consumer maintained by the witness as defined in
Code of Civil Procedure Section 1985.3 or employment records pertaining to an employee maintained by the witness as
defined in Code of Civil Procedure Section 1985.6]. The subpoenaing party served a notice of privacy rights on the
___________________ [consumer or employee] in accordance with Code of Civil Procedure Section 2025.240(b)(2),
and served a copy of the notice on the witness at the time the deposition subpoena was served in accordance with
___________________ [Code of Civil Procedure Section 1985.3(e) or Code of Civil Procedure Section 1985.6(e)]. The
scope of the records sought has been limited to the records necessary to effectively complete discovery and litigate the
pending action. Discovery of the records is not an unreasonable violation of the ___________________ [consumer's or
employee's] right to privacy.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________

___________________[signature of declarant]

[b] Comments
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This form of declaration is for use in opposition to a motion for an order quashing or modifying a deposition
subpoena.n11 The sample alternate Paragraphs 3 are for use depending on the grounds alleged for quashing or
modifying.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[4] Order Granting or Denying Motion for Order Quashing or Modifying Deposition Subpoena

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s)
vs.
______________________ [name(s )], Defendant(s)

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER___________________[GRANTING or
DENYING] MOTION FOR OR-
DER___________________[QUASHING or MODI-
FYING] DEPOSITION SUBPOENA
Code Civ. Proc. § 1987.1
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., plaintiff]___________________[name ] for an
order___________________[quashing or modifying] a deposition subpoena [add if expenses sought: and for an award
of expenses and fees] came on regularly for hearing by this court on___________________[date ]. Plaintiff appeared by
counsel___________________[name ]; defendant appeared by counsel___________________[name ].

On proof made to the satisfaction of the court that the motion to___________________[quash or modify] the deposition
subpoena should be, and it hereby is,___________________[granted or denied],

[EITHER, if deposition subpoena quashed ]

IT IS ORDERED THAT the deposition subpoena served on___________________[name of witness ]
on___________________[date deposition subpoena served ] to compel___________________[specify, e.g., the
attendance and testimony of the witness and the production of business records at a deposition
on___________________(date of deposition )] is quashed.

[OR, if deposition subpoena modified ]
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IT IS ORDERED THAT the deposition subpoena served on___________________[name of witness ]
on___________________[date deposition subpoena served ] to compel___________________[specify, e.g., the
attendance and testimony of the witness and the production of business records at a deposition
on___________________(date of deposition )] be modified in the following respects:___________________[list
modifications ].

[OR, if compliance with deposition subpoena conditioned ]

IT IS ORDERED THAT the deposition subpoena served on___________________[name of witness ]
on___________________[date deposition subpoena served ] to compel___________________[specify, e.g., the
attendance and testimony of the witness and the production of business records at a deposition
on___________________(date of deposition )] be complied with but only on the following
conditions:___________________[state conditions ].

[OR, if motion denied and compliance ordered ]

IT IS ORDERED THAT the deposition subpoena served on___________________[name of witness ]
on___________________[date deposition subpoena served ] to compel___________________[specify, e.g., the
attendance and testimony of the witness and the production of business records at a deposition
on___________________(date of deposition )] be complied with as served.

[CONTINUE, if expenses and fees ordered ]

IT IS FURTHER ORDERED THAT___________________[nonprevailing party ] shall pay
to___________________[prevailing party ] the sum of $____________________as reasonable expenses, including
attorney's fees, incurred in connection with the motion and hearing for this Order.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted or denied a motion to quash or modify a deposition
subpoena.n12 The form contains alternative provisions quashing or modifying the deposition subpoena or ordering
compliance with the deposition subpoena as served or on specified conditions. In addition to quashing, modifying, or
conditioning the deposition subpoena, the court may make any orders that are appropriate to protect the parties, the
witness, or the consumer or employee from unreasonable or oppressive demands, including unreasonable violations of a
witness's right of privacy.n13 The form also contains an optional provision granting an award of expenses, including
attorney's fees. The court may award expenses, including reasonable attorneys' fees, if it finds the motion was made or
opposed in bad faith or without substantial justification, or that one or more of the requirements of the deposition
subpoena was oppressive.n14

Notice of the court's order must be given by the prevailing party to all other parties or their attorneys unless the court
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orders otherwise or unless notice is waived by all parties in open court.n15 If compliance with the deposition subpoena
is ordered, and the records sought were personal records of a consumer maintained by a witness, the witness should be
notified of the order.n16

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureRemediesCosts & Attorney FeesAttorney
Expenses & FeesStatutory AwardsEvidencePrivilegesAttorney-Client PrivilegeGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 1985.3(g), 1985.6(f), 1987.1; see also §§ 53.05[2][c][iv], 53.31, 53.32.

(n2)Footnote 2. See Code Civ. Proc. § 1987.2.

(n3)Footnote 3. See Code Civ. Proc. §§ 1985, 1985.3, 1985.6, 2020.010 et seq.; see also § 53.30.

(n4)Footnote 4. See Code Civ. Proc. § 2017.010. See Chapters 20- 32.

(n5)Footnote 5. See Code Civ. Proc. § 1987.1.

(n6)Footnote 6. See Code Civ. Proc. § 2019.030(a)(1). See Chapter 41 for discussion of regulation of discovery
methods.

(n7)Footnote 7. See Code Civ. Proc. § 1011 et seq.

(n8)Footnote 8. Code Civ. Proc. §§ 1985.3(g), 1985.6(f)(3). See also Slagle v. Superior Court (1989) 211 Cal.
App. 3d 1309, 1312, 260 Cal. Rptr. 122 (time limit specified designed as guide for witness concerning when he or she
may safely honor or not honor the subpoena, and does not restrict jurisdiction of court).

(n9)Footnote 9. Code Civ. Proc. § 1005. See notice of motion in [1], above.

(n10)Footnote 10. Code Civ. Proc. § 1987.2.

(n11)Footnote 11. See notice of motion and supporting declaration in [1] and [2], above; see also § 52.32.

(n12)Footnote 12. See Code Civ. Proc. §§ 1985.3(g), 1985.6(f), 1987.1.

(n13)Footnote 13. Code Civ. Proc. § 1987.1.

(n14)Footnote 14. Code Civ. Proc. § 1987.2.

(n15)Footnote 15. Code Civ. Proc. § 1019.5(a).

(n16)Footnote 16. See Code Civ. Proc. § 1985.3(g) (on order of court witness must produce consumer's personal
records).
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§ 53.54 Compliance With Deposition Subpoena Seeking Business Records

[1] Declaration Under Penalty of Perjury of Custodian of Business Records

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s)
vs.
______________________ [name(s )], Defendant(s)

)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] RE BUSINESS RECORDS
Code Civ. Proc. §§ 2015.5, 2020.430; Evid. Code §
1561

__________________________________________________

I,___________________[name of declarant ], declare:

1. 1.I am___________________[name of declarant ], the duly authorized custodian of the business records
requested in the deposition subpoena served by___________________[party seeking discovery ]
on___________________[deponent ] on___________________[date deposition subpoena served ], and I have the
authority to certify such records.

[EITHER, if all requested records are produced for
delivery to deposition officer ]

2. 2.Copies of the records requested in the deposition subpoena are delivered with this declaration to the deposition
officer named in the deposition subpoena. The copies delivered are true copies of all the records described in the
deposition subpoena.

[OR, if only part of records are produced for
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delivery to deposition officer ]

2. 2.Only some of the records requested in the deposition subpoena are in the possession, custody, or control of the
deponent. Copies of those records that are in the possession, custody, or control of the deponent are delivered with this
declaration to the deposition officer named in the deposition subpoena. The copies delivered are true copies of the
records described in the deposition subpoena.

[OR, if records were produced for
delivery to subpoenaing party's attorney ]

2. 2.[Only some of] [T]he records requested were made available for copying to___________________[name ],
the___________________[attorney or representative of___________________(name ), the attorney]
representing___________________[name ], the party seeking discovery.___________________[Include description of
availability of records, specifying reasonable conditions during normal business hours, and if only some of the records
were made available, specify that those not made available were not in the possession, custody, or control of the
deponent. ]

[OR, if no records are produced for delivery
to deposition officer or subpoenaing party's attorney ]

2. 2.The deponent does not have possession, custody, or control of any of the records requested in the deposition
subpoena.

[CONTINUE, if all or part of records are produced ]

3. 3.The records, copies of which are delivered with this declaration, were prepared by the personnel of the
deponent business in the ordinary course of business at or near the time of the act, condition, or event.

4. 4.The records, copies of which are delivered with this declaration, consist of___________________ [set forth
description identifying records produced].

5. 5.The records, copies of which are delivered with this declaration, were prepared by___________________ [set
forth description of mode of preparation of records produced].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

___________________ [Title ]

[b] Comments

This form of declaration is for use by the custodian of the records compelled by a deposition subpoena to produce
business records for copying.n1 Unless the deposition subpoena directs that the records be made available to the
attorney of the subpoenaing party for inspection or copying,n2 the custodian of the records or other qualified person
must deliver to the deposition officer specified in the deposition subpoena (1) a true, legible, and durable copy of the
records requested, and (2) an affidavit in compliance with Evidence Code Section 1561.n3 This form is designed to
meet the requirements of the affidavit as set forth in Evidence Code Section 1561.n4 Although Section 1561 requires an
affidavit, a declaration under penalty of perjury may be used with like force and effect as an affidavit.n5
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If delivery is made to the office of the deposition officer, is entitled to the business records must be packaged and
delivered in accordance with the requirements of Evidence Code Section 1560(c).n6 If delivery of copies is made at the
office of the business whose records are being subpoenaed, the deposition officer is entitled to obtain a copy from the
custodian on payment of the copying costs.n7

[2] Declaration Under Penalty of Perjury of Attorney Receiving Business Records

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s)
vs.
______________________ [name(s )], Defendant(s)

)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] RE BUSINESS RECORDS
Code Civ. Proc. §§ 2015.5, 2020.430; Evid. Code §
1561

__________________________________________________

I,___________________[name of declarant ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(name ), the party seeking
discovery or the representative of___________________(name ), the attorney of record
for___________________(name ), the party seeking discovery.]

2. 2.On___________________[date ], a deposition subpoena was served on___________________[deponent ].
That deposition subpoena directed the deponent to make___________________[describe business records sought ]
available for inspection and copying by me at___________________[specify deponent's business address ]
at___________________[specify time during normal business hours ] as follows:___________________[specify any
reasonable conditions required ].

3. 3.On___________________[date ],___________________[name of deponent or custodian ] did make the
records specified available for my inspection and copying, and did certify that the records were prepared by the
personnel of the deponent business in the ordinary course of business at or near the time of the act, condition, or event.

4. 4.Copies of the records requested in the deposition subpoena are delivered with this affidavit to the deposition
officer named in the deposition subpoena. The copies delivered are true copies of all the records made available to me.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]
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Attorney for ___________________ [party's status and name ]

[b] Comments

This form of declaration is for use by the attorney for the subpoenaing party or that attorney's representative who
obtained copies of the records at the custodian's or witness's place of business. As an alternative to having the custodian
of the business records copy them and deliver them to the deposition officer,n8 the deposition subpoena in a civil action
may direct that the records be made available to the attorney for the subpoenaing party, or that attorney's representative,
for inspection and copying.n9 This declaration must be used by the attorney or the attorney's representative, in addition
to the custiodian's affidavit set forth in [1], above.n10 The attorney or attorney's representative will use this declaration
when, for example, he or she delivers a copy of the records to a deposition officer as directed by the deposition
subpoena.

Legal Topics:

For related research and practice materials, see the following legal topics:
Business & Corporate LawCorporate NamesGeneral OverviewCivil ProcedureCounselGeneral OverviewCivil
ProcedureRemediesCosts & Attorney FeesCostsDepositions & Transcripts

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2020.430.

(n2)Footnote 2. See [2], below.

(n3)Footnote 3. Code Civ. Proc. § 2020.430; see § 53.21.

(n4)Footnote 4. See Evid. Code § 1561(a).

(n5)Footnote 5. See Code Civ. Proc. § 2015.5.

(n6)Footnote 6. See Code Civ. Proc. § 2020.430. See discussion in § 53.21.

(n7)Footnote 7. See Code Civ. Proc. § 2020.430; see also Evid. Code § 1563(b) (costs for copying). See discussion
in § 53.21.

(n8)Footnote 8. See form of declaration by custodian in [1], above.

(n9)Footnote 9. See Evid. Code §§ 1560(e) (alternate procedure applies only to civil actions), 1561(c); see also §
53.21.

(n10)Footnote 10. See Evid. Code § 1561(c) (requirements for delivery to attorney, attorney's representative, or
deposition officer); Evid. Code § 1560(e).
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2-60 California Deposition and Discovery Practice 60.syn

§ 60.syn Synopsis to Chapter 60: Interrogatories

§ 60.01 Availability of Interrogatories

[1] Generally

[2] Availability in Proceedings Other Than Pending Civil Action

[a] Generally

[b] Examination of Judgment Debtors

§ 60.02 Time Restrictions on Use of Interrogatories

[1] Earliest Times Interrogatories May Be Propounded

[2] Latest Time Interrogatories May Be Propounded

§ 60.03 Uses of Interrogatories

[1] Generally

[2] Information Relating to Class Actions

[a] Generally

[b] Special Rules for Interrogatories Propounded on Unnamed Class Members

[c] Electronic Filing in Class Actions

[3] Information Regarding Damages

[4] Identity and Location of Witnesses

[5] Documents and Tangible Evidence
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[6] Disclosure of Insurance Coverage

[7] Inquiries Into Aspects of Opposing Party's Case

[a] Claims and Defenses

[b] Contentions and Opinions

§§ 60.04-60.09 Reserved

§ 60.10 Numerical Requirements

[1] Number of Specially Prepared Interrogatories Limited to 35

[a] Generally

[b] Supplemental Interrogatories

[2] Exceeding Limit of 35 Specially Prepared Interrogatories

[a] Generally

[b] By Declaration

[c] By Stipulation

§ 60.11 Form Requirements

[1] Numbering and Setting Forth of Interrogatories

[2] Format of Interrogatories

[3] No Continuing Interrogatories

[4] Model Forms of Interrogatories

§ 60.12 Preparation of Interrogatories

[1] Define Objectives

[2] Outline Areas of Inquiry

[3] Draft Questions

[4] Comply with Statutory Requirements

§ 60.13 Service of Interrogatories

[1] Service on Party to Whom Directed

[2] Service on All Other Parties

Page 2
2-60 California Deposition and Discovery Practice 60.syn



[3] Service of Supplemental Interrogatories

§ 60.14 Duty to Retain Interrogatories

§§ 60.15-60.19 Reserved

§ 60.20 Motion for Protective Order

[1] Generally

[2] Declaration Showing Attempt at Informal Resolution

§ 60.21 Effect of Motion on Time Limit for Response

§ 60.22 Grounds for and Nature of Protective Order

§ 60.23 Terms and Conditions if Order Denied

§ 60.24 Monetary Sanctions

§§ 60.25-60.29 Reserved

§ 60.30 Available Responses to Interrogatories

[1] Generally

[2] Format of Response

[3] Complete Answer or Duty to Obtain Information

[4] Specification of Records

[5] Objections

[a] Generally

[b] Objection to Number of Interrogatories

[i] When No Declaration for Additional Discovery Is Served

[ii] When Declaration for Additional Discovery Is Served

[c] Objection Based on Privilege or Work Product Protection

[d] Availability of Other Grounds for Objection

[i] Relevancy and Admissibility

[ii] Form of Question

[iii] Burdensome Interrogatories
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[iv] Oppressive Interrogatories

[v] Invalid or Questionable Objections

[e] Challenging and Justifying Objections

[f] Factors Considered by Court in Sustaining or Overruling Objections

§ 60.31 Signature of Response

[1] Who Must Sign

[2] Effect of Signature by Attorney

[3] Effect of Failure to Verify Responses

§ 60.32 Time of Response

[1] Generally

[2] Agreement Between Parties to Extend Time for Service of Response

§ 60.33 Service of Response

§ 60.34 Amended Answer

[1] Generally

[2] Motion That Initial Answer Be Binding

[a] Generally

[b] Declaration Showing Attempt at Informal Resolution

[c] Ruling on Motion

[d] Monetary Sanction

§§ 60.35-60.39 Reserved

§ 60.40 Failure to Respond

[1] Waiver by Party to Whom Interrogatories Directed

[2] Motion for Relief From Waiver

[3] Motion for Order Compelling Response

[4] Sanctions for Disobedience to Order
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§ 60.41 Response Deemed Inadequate

[1] Motion for Order Compelling Further Response

[a] Generally

[b] Prior Good Faith Attempt at Informal Resolution

[c] When Notice of Motion Must Be Given

[d] Ruling on Motion

[i] Exercise of Discretion

[ii] Objections to Interrogatories

[iii] Guidance From Court

[e] Monetary Sanction

[2] Sanctions for Disobedience of Order

[3] Summary Judgment Based on Factually Devoid or Inadequate Responses

§§ 60.42-60.49 Reserved

§ 60.50 Use of Answers at Trial or Hearing

§ 60.51 Use of Amended Answers at Trial

§ 60.52 Use of Unverified Answers at Trial

§§ 60.53-60.59 Reserved

§ 60.60 Procedural Guide for Party Propounding Interrogatories

[1] Plaintiff's Motion to Propound Early Interrogatories

[2] Motion to Shorten Response Time

[3] Propound Interrogatories

[a] Motion to Waive Service of Copies

[b] Service of Interrogatories

[4] Declaration or Stipulation to Propound More Than 35 Specially Prepared Interrogatories

[a] Declaration for Additional Discovery

[b] Stipulation to Propound More Than 35 Specially Prepared Interrogatories
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[5] Propound Supplemental Interrogatory

[6] Propound Additional Supplemental Interrogatories

[a] Motion to Propound Additional Supplemental Interrogatories

[b] Motion to Waive Service of Copies of Additional Supplemental Interrogatories

[7] Motion to Compel Response to Interrogatories

[8] Motion to Compel Further Response

[9] Motion for Sanction for Failure to Obey Order

[10] Motion to Deem Initial Response to Interrogatories Binding

[11] Retention of Interrogatories and Response

[12] Opposition to Motion for Protective Order

§ 60.61 Procedural Guide for Party Responding to Interrogatories

[1] Determine Appropriate Response to Interrogatories

[2] Agreement or Motion to Extend Response Time

[a] Agreement Between Parties to Extend Response Time

[b] Motion to Extend Response Time

[3] Motion for Protective Order

[4] Response to Interrogatories

[a] Motion to Waive Service of Copies

[b] Service of Response

[c] Service of Supplemental Response or Amended Answer

[5] Motion to Relieve Responding Party From Waiver of Objection

[6] Opposition to Motion to Compel Response, Further Response, Obedience to Court Order, or for Sanctions

§§ 60.62-60.69 Reserved

§ 60.70 Judicial Council Form Interrogatories

[1] Judicial Council Form Interrogatories--Unlimited Civil Case

Page 6
2-60 California Deposition and Discovery Practice 60.syn



[a] Form

[b] Comments

[i] Use of Form

[ii] Instructions for Propounding Party

[iii] Instructions for Responding Party

[iv] Responses to Requests for Admission

[2] Judicial Council Form Interrogatories--Unlawful Detainer

[a] Form

[b] Comments

[i] Use of Form

[ii] Instructions for Propounding Party

[iii] Instructions for Responding Party

[3] Judicial Council Form Interrogatories--Limited Civil Case

[a] Form

[b] Comments

[i] Use of Form

[ii] Instructions for Propounding Party

[iii] Instructions for Responding Party

[4] Judicial Council Form Interrogatories--Family Law

[a] Form

[b] Comments

[i] Use of Form

[ii] Instructions for Propounding Party

[iii] Instructions for Responding Party

[5] Judicial Council Form Interrogatories--Employment Law

Page 7
2-60 California Deposition and Discovery Practice 60.syn



[a] Form

[b] Comments

[i] Use of Form

[ii] Instruction for Propounding Party

§ 60.71 General Forms

[1] Interrogatories to Adverse Party

[a] Form

[b] Comments

[i] Use of Form

[ii] Format of Interrogatories

[iii] Number of Interrogatories

[iv] Service of Interrogatories

[2] Response to Interrogatories

[a] Form

[b] Comments

[i] Use of Form

[ii] Format of Response

[iii] Signature of Response

[iv] Service of Response

[3] Response to Supplemental Interrogatories

[a] Form

[b] Comments

[4] Amended Answer to Interrogatories

[a] Form

[b] Comments
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§ 60.72 Declaration for Additional Discovery

[1] Form

[2] Comments

[3] References

§ 60.73 Proceedings to Propound Additional Supplemental Interrogatories

[1] Notice of Motion and Motion for Order to Propound Additional Supplemental Interrogatories

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order to Propound Additional Supplemental Interrogatories

[a] Form

[b] Comments

[c] References

[3] Order Granting Leave to Propound Additional Supplemental Interrogatories

[a] Form

[b] Comments

[c] References

§ 60.74 Proceedings to Waive Service of Copies of Interrogatories or Response

[1] Notice of Motion and Motion for Order to Waive Service of Copies of Interrogatories or Response

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order to Waive Service of Copies of Interrogatories or Response

[a] Form

[b] Comments
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[c] References

[3] Order Granting Motion to Waive Service of Copies of Interrogatories or Response

[a] Form

[b] Comments

[c] References

§ 60.75 Proceedings for Protective Orders

[1] Notice of Motion and Motion for Protective Order and Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion for Protective Order and Monetary Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Protective Order and Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 60.76 Proceedings for Relief From Waiver of Objection or Right to Respond to Interrogatories by Producing
Writings

[1] Notice of Motion and Motion for Order for Relief From Waiver of Objection or Right to Produce Writings

[a] Form

[b] Comments

[c] References
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[2] Declaration Supporting Motion for Order for Relief From Waiver of Objection or Right to Produce Writings

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Relief From Waiver of Objection or Right to Produce Writings

[a] Form

[b] Comments

[c] References

§ 60.77 Proceedings to Compel Response to Interrogatories and Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Compel Response to Interrogatories and Impose Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion for Order to Compel Response to Interrogatories and Impose Monetary Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Compel Response to Interrogatories and Impose Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 60.78 Proceedings to Compel Further Response to Interrogatories and Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Compel Further Response to Interrogatories and Impose Monetary
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Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] When Notice of Motion Must Be Given

[iii] Monetary Sanction Against Losing Party

[c] References

[2] Declaration Supporting Motion for Order to Compel Further Response to Interrogatories and Impose Monetary
Sanction

[a] Form

[b] Comments

[c] References

[3] Separate Statement Supporting Motion Requiring Further Response to Interrogatories

[a] Form

[b] Use of Form

[c] References

[4] Order Granting Motion to Compel Further Response to Interrogatories and Impose Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 60.79 Proceedings for Order to Impose Sanctions for Failure to Obey Order Compelling Response or Further
Response to Interrogatories

[1] Notice of Motion and Motion for Order to Impose Sanctions for Failure to Obey Order Compelling Response or
Further Response to Interrogatories

[a] Form

[b] Comments

[i] Use of Form
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[ii] Imposition of Sanctions

[c] References

[2] Declaration Supporting Motion for Order to Impose Sanctions for Failure to Obey Order Compelling Response or
Further Response to Interrogatories

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Impose Sanctions for Failure to Obey Order Compelling Response or Further Response
to Interrogatories

[a] Form

[b] Comments

[c] References

§ 60.80 Proceedings to Deem Initial Answer to Interrogatory Binding and Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Deem Initial Answer to Interrogatory Binding and Impose Monetary
Sanction

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order to Deem Initial Answer to Interrogatory Binding and Impose Monetary
Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Deem Initial Answer to Interrogatory Binding and Impose Monetary Sanction

[a] Form

[b] Comments

[c] References
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Scope

SCOPE

This chapter contains text, forms, and comments relating to the use of written interrogatories as authorized by Code of
Civil Procedure Sections 2030.010-2030.410.

Part A of the chapter discusses the availability, scope, and various uses of interrogatories. Part B discusses format,
service, and other procedural requirements governing the use of interrogatories. Part C discusses motions for protective
orders by the responding party. Part D discusses responses to interrogatories. Part E discusses failure to respond and
inadequate responses. Part F discusses the use of interrogatories at trial. Part G contains procedural guides for parties
propounding and responding to interrogatories. Part H contains forms, including comments, to be used in interrogatory
proceedings.

Cases in this chapter that were decided under provisions of the pre-1986 Civil Discovery Act that were reenacted or are
similar to provisions of the current Civil Discovery Act are cited as persuasive, rather than controlling, authority and are
followed by the parenthetical ''decided under prior law.''

The chapter contains some references to the comparable Federal Rules of Civil Procedure, Rule 33, noting similarities
to and differences from the California procedures. Additional discussion of the Federal Rules of Civil Procedure may be
found in Chapter 7.

For a discussion of strategies for integrating depositions with other discovery devices, see Chapter 2. For a discussion of
the time limits on discovery in general, see Chapter 3. For a discussion of the general scope of discovery and of
privileges and other protected matters, see Chapters 20- 32. For discussion and forms relating to the regulation of
discovery procedures by stipulations or general protective orders, see Chapter 41. For a general discussion of sanctions
for the misuse of discovery procedures, see Chapter 42. For a discussion of discovery methods other than
interrogatories, see Chapters 50- 53, and 60- 65.
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§ 60.01 Availability of Interrogatories

[1] Generally

A party may obtain discovery within the scope delimited by Code of Civil Procedure Section 2017.010 et seq., and
subject to the restrictions set forth in Code of Civil Procedure Section 2019.010 et seq., by propounding to another party
written interrogatories to be answered under oath.n1

For further discussion of the permissible scope of discovery under Code of Civil Procedure Section 2017.010 et seq.,
see Chapter 20. For a discussion of the restrictions on discovery methods under Code of Civil Procedure Section
2019.010 et seq., and of the use of stipulations under Code of Civil Procedure Section 2016.030 to modify discovery
procedures, including the use of technology in conducting discovery, see Chapter 41.

[2] Availability in Proceedings Other Than Pending Civil Action

[a] Generally

The Civil Discovery Act applies to civil actions, including class actions,n2 and special proceedings of a civil nature.n3
Accordingly, before discovery is begun, counsel should confirm that the proceeding is civil, as opposed to criminal, in
nature.

The characterization of damages as a ''penalty'' does not necessarily mean an action is criminal in nature. For example,
in People v. Superior Court (Taylor), n4 the court held that interrogatories could be served in an action brought under
the Red Light Abatement Law (Penal Code Sections 11225-11235). Characterization of damages as a ''penalty'' under
that law, absent other incidents of a criminal proceeding, did not convert the otherwise civil proceeding into a criminal
proceeding. Thus, the trial court should have granted a motion by the district attorney to compel answers to
interrogatories subject to a protective order granting use immunity in any subsequent criminal prosecution.n5

Even if interrogatories are permitted in a proceeding that is generally civil in nature, use immunity may be required if
the answers may subject the responding party to a criminal prosecution.n6

The use of civil discovery procedures may also be appropriate if a criminal defendant is seeking evidence relevant to the
defense of discriminatory prosecution.n7

For further discussion of the applicability of the Civil Discovery Act in special proceedings, see Chapter 4.
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[b] Examination of Judgment Debtors

Code of Civil Procedure Sections 708.010 and 708.020 establish procedures for service of written interrogatories on a
money judgment debtor.n8 Under Code of Civil Procedure Section 708.020(a), a judgment creditor may submit written
interrogatories to a judgment debtor, seeking information to aid in enforcement of a judgment, in the manner provided
in Code of Civil Procedure Section 2030.010 et seq.n9 Interrogatories served on a judgment debtor will be enforceable,
as far as practicable, in the same manner as interrogatories in a civil action.n10

Under Code of Civil Procedure Section 708.020, the frequency with which interrogatories may be served is limited to
the extent that they may not be served within 120 days after the judgment debtor has responded to interrogatories
previously served under that section, nor within 120 days of an examination of the judgment debtor under Code of Civil
Procedure Section 708.110.n11

The limitation provided by Code of Civil Procedure Sections 2030.030 and 2030.040 on the number of interrogatories
that may be propoundedn12 applies to each set of interrogatories propounded from time to time pursuant to Code of
Civil Procedure Section 708.020. However, that limitation does not apply cumulatively to interrogatories propounded
by the judgment creditor to the judgment debtor.n13

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMethodsInterrogatoriesUse

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.010(a).

(n2)Footnote 2. See § 60.03[2].

(n3)Footnote 3. Code Civ. Proc. § 2016.020(a); see Code Civ. Proc. §§ 307-1062.10 (civil actions), 1063-1833.2
(special proceedings).

(n4)Footnote 4. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 126 Cal. Rptr. 297 .

(n5)Footnote 5. People v. Superior Court (Taylor) (1975) 53 Cal. App. 3d 996, 1000-1001, 126 Cal. Rptr. 297
(decided under prior law).

(n6)Footnote 6. See, e.g., Gonzales v. Superior Court (1980) 117 Cal. App. 3d 57, 63-70, 178 Cal. Rptr. 358
(paternity and child support action; decided under prior law).

(n7)Footnote 7. See, e.g., Griffin v. Municipal Court (1977) 20 Cal. 3d 300, 305, 307, 142 Cal. Rptr. 286, 571
P.2d 997 (decided under prior law).

(n8)Footnote 8. See Code Civ. Proc. §§ 708.010-708.020.

(n9)Footnote 9. See Code Civ. Proc. §§ 708.020(a), 2030.010-2030.410.

(n10)Footnote 10. Code Civ. Proc. § 708.020(c); see MacDonald v. Superior Court (1977) 75 Cal. App. 3d 692,
696-697, 141 Cal. Rptr. 667 (sanctions imposed for failure to comply with interrogatories served under pre-1986 Code
Civ. Proc. § 714.5, predecessor statute to Code Civ. Proc. §§ 708.010 and 708.020, are available under former Code
Civ. Proc. § 2034 (now see Code Civ. Proc. §§ 2023.010-2023.040); decided under prior law).

(n11)Footnote 11. Code Civ. Proc. § 708.020(b).
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(n12)Footnote 12. See § 60.10.

(n13)Footnote 13. Code Civ. Proc. § 708.020(d).
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§ 60.02 Time Restrictions on Use of Interrogatories

[1] Earliest Times Interrogatories May Be Propounded

A defendant may propound interrogatories to a party to the action without leave of court at any time. n1

A plaintiff may propound interrogatories to a party without leave of court at any time that is 10 days after the service of
summons on, or appearance by, that party, whichever occurs first, or in an unlawful detainer action or other proceeding
under Code of Civil Procedure Section 1159 et seq. (forcible entry and detainer), within five days after service of the
summons on, or appearance by, that party, whichever occurs first.n1.1 However, on motion with or without notice, the
court, for good cause shown, may grant plaintiff leave to propound interrogatories at an earlier time.n2

[2] Latest Time Interrogatories May Be Propounded

A party is entitled as a matter of right, except as otherwise provided, to complete discovery proceedings on or before the
30th day before the initial trial date, and to have discovery motions heard on or before the 15th day before the initial
trial date.n3 If either of these dates falls on a Saturday, Sunday, or judicial holiday (see Code Civ. Proc. § 10
(designated judicial holidays)), the last day is the next court day closer to the trial date.n4 In the case of a retrial or new
trial, discovery is reopened and these deadlines are calculated by reference to the date initially set for the new trial.n5
Discovery is considered completed, when using the interrogatory method of discovery, on the day a response to an
interrogatory is due.n6 A continuance or postponement of the trial date does not operate to reopen discovery
proceedings, except as otherwise provided.n7

For further discussion of time limits on discovery under Code of Civil Procedure Section 2024.010 et seq., and forms to
extend the time for completion of discovery proceedings or for hearing discovery motions, see Chapter 3.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesUse

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.020.

(n2)Footnote 1.1. Code Civ. Proc. § 2030.020(b), (c).
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(n3)Footnote 2. Code Civ. Proc. § 2030.020(d). For a form of motion to shorten time, which may be adapted for
use to shorten the time for service of interrogatories, see Ch. 8.

(n4)Footnote 3. See Code Civ. Proc. § 2024.020(a).

(n5)Footnote 4. Code Civ. Proc. § 2016.060.

(n6)Footnote 5. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70, 991
P.2d 156 ; see ch.3, § 3.01[2][g].

(n7)Footnote 6. Code Civ. Proc. § 2024.010.

(n8)Footnote 7. See Code Civ. Proc. § 2024.020(b).
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§ 60.03 Uses of Interrogatories

[1] Generally

A party may use interrogatories to collect facts and evidence that cannot easily be obtained from a witness on oral
deposition, such as the existence or location of records, evidence contained in business records of an organization,
business, or institution, or summaries of information from a large number of records. Interrogatories are also
appropriate to inquire into the general knowledge of officers and employees of an organization.

When used prior to other forms of discovery, interrogatories can provide names and addresses of proposed deponents,
the existence and location of discoverable papers, and the acknowledgement of facts for which admissions may be
requested under Code of Civil Procedure Section 2033.010 et seq.

When used after a deposition, interrogatories may also be used to seek more complete answers to, or inquire into
matters overlooked during, the deposition.

Interrogatories can be less expensive to the propounding party than other forms of discovery, especially if counsel uses
official form interrogatories, or adapts interrogatories used in prior cases. When the information sought requires
reference to several documents or is sufficiently detailed or technical in nature that it may be better communicated in a
carefully written and thought-out statement, interrogatories are especially preferable to other forms of discovery.
Nevertheless, the disadvantage of interrogatories is that answers may not be spontaneous and cannot be promptly
followed up with additional questions to search beyond the party's first answers. Answers may also be too broad, or too
narrow, evasive, or noncommittal, so as to require a motion to compel further answers or the use of a follow-up
deposition.

In comparison to interrogatories, oral depositions under Code of Civil Procedure Section 2025.010 et seq. permit the
face-to-face questioning of a party or nonparty deponent, as well as the opportunity to ask follow-up questions.n1
Written depositions under Code of Civil Procedure Section 2028.010 et seq. may also be taken of a party or nonparty
deponent.n2

Perhaps because interrogatories tend to be an attorney- oriented discovery method, with attorneys carefully drafting
both the question and the answer, they are particularly prone to becoming the battleground for ''discovery wars,'' with an
escalating dispute about the phrasing of the question and the responsiveness of the answer. Such a result indicates a
failure of the discovery process, leads to lawyer gamesmanship, and does not promote the interests of either party. The
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better practice is to avoid such discovery disputes because they only spawn new disagreements between counsel, pulling
the attorney into the emotional aspect of the conflict and making meaningful settlement discussions more difficult.
Since the opponent is entitled to information through discovery and to various forms of sanctions if information is not
provided,n3 any perceived temporary advantage in immediate avoidance of discovery is outweighed in the long run and
is poor strategy both for settlement and for trial. Often disputes result from misunderstandings that can be resolved by
informal cooperation or by stipulation.n4

For further discussion of the advantages and disadvantages of interrogatories in relation to other discovery methods and
to making a discovery plan, see Chapter 2. For additional discussion of oral or written depositions, see Chapters 50- 52.

[2] Information Relating to Class Actions

[a] Generally

If plaintiffs have made a showing necessary to state a class action, but may not adequately represent the class, they may
serve interrogatories on appropriate parties to discover names of other potential plaintiffs in order to redefine the class
or to add new individuals who may assist in the presentation of the case and share the burden of prosecuting it.n5 In
these circumstances, the trial court must ''expressly identify any potential abuses of the class action procedure that may
be created if the discovery is permitted, and weigh the danger of such abuses against the rights of the parties under the
circumstances.''n5.1

A defendant in a class action may propound interrogatories to a representative plaintiff to obtain information concerning
the class if the information is known or readily available to the plaintiff but not available to the defendant. The
representative plaintiff, however, need not supply information about class members or their interests in the action when
the information is not in the representative's possession or control, unless the information is directly related to plaintiff's
own standing to maintain the action, to the existence of an ascertainable class, or to the existence of a community of
interest sufficient to sustain a class action.n6

A plaintiff who has brought an individual action may be permitted to seek discovery of information that might enable
him or her to state a class action if he or she shows a good-faith intent to amend his complaint if the information
obtained provides a suitable basis for a class action.n7

[b] Special Rules for Interrogatories Propounded on Unnamed Class Members

Under California Rules of Court, Rule 3.768(c),n8 a party may not serve interrogatories on a member of a class who is
not a party representative or who has not appeared, without a court order.n9

In deciding whether to allow the discovery requested under California Rules of Court, Rule 3.768(c), the court must
consider, among other relevant factors:n10

The timing of the request;

The subject matter to be covered;

The materiality of the information being sought;

The likelihood that class members have such information;

The possibility of reaching factual stipulations that eliminate the need for such discovery;
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Whether class representatives are seeking discovery on the subject to be covered; and

Whether discovery will result in annoyance, oppression, or undue burden or expense for the
members of the class.

For further discussion of the trial court's regulation of discovery against unnamed class members, refer to Chapter 20, §
20.32[3].

[c] Electronic Filing in Class Actions

In certain actions, a court may, on the motion of any party or on its own motion, after finding that the order would not
cause undue hardship or significant prejudice to any party, order all parties to:n10.1

Serve all documents electronically, except when personal service is required by statute or rule;

File all documents electronically; or

Serve and file all documents electronically, except when personal service is required by statute or
rule.

The court's order may also provide that:n10.2

Documents previously filed in paper form may be resubmitted in electronic form; and

When the court sends confirmation of filing to all parties, receipt of the confirmation constitutes
service of the filing if the filed document is available electronically.

Actions to which these rules apply include any class action, a consolidated action, or a group of actions, a coordinated
action, or an action that is deemed complex under California Rules of Court, Rule 3.403.n11 Filing in paper format may
be allowed when it is not feasible to convert a document to electronic form.n12 For further discussion of electronic
filing and service, see to Chapter 8, §§ 8.35 and 8.36.

[3] Information Regarding Damages

During pretrial discovery, and before a determination of liability, interrogatories are appropriate to obtain information
about a defendant's financial condition, an accounting, or other information relevant to damages.n13

For a discussion of the scope of discovery of financial information either when the information goes to the heart of the
cause of action or when necessary to assess the ability of a defendant to pay a damage judgment, see Chapter 20.

[4] Identity and Location of Witnesses

A party may use interrogatories to discover the identity and location of persons having knowledge of relevant facts.n14
For discussion of the scope of discovery of the identity and location of witnesses, see Chapter 20.

[5] Documents and Tangible Evidence

A party may use interrogatories to discover the existence, description, nature, custody, condition, and location of any
writing or other tangible thing, subject to the limitation that the inquiry be for matter that is not privileged and is
relevant to the subject matter of the action or to the determination of a motion in the action, and that the matter itself is
admissible in the action or appears reasonably calculated to lead to the discovery of admissible evidence.n15
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In addition to other methods for discovery of the contents of documents, such as by a deposition subpoena,n16 a notice
of oral deposition specifying materials to be produced,n17 or a demand for inspection,n18 contents of documents may
also be discovered by the use of interrogatories.n19

[6] Disclosure of Insurance Coverage

A party may obtain discovery by interrogatories, among other methods, of the existence and contents of an agreement
under which an insurance carrier may be liable to satisfy in whole or in part a judgment or to indemnify or reimburse a
party for payments made to satisfy the judgment.n20 For discussion of the scope of discovery of insurance coverage,
see Chapter 20.

[7] Inquiries Into Aspects of Opposing Party's Case

[a] Claims and Defenses

Discovery can relate to the claim or defense of the party seeking discovery or of any other party to the action.n21 For a
discussion of scope of discovery of a party's claims and defenses, see Chapter 20.

[b] Contentions and Opinions

Because interrogatories may probe into the opposing party's contentions, it is often a good and effective discovery
practice to employ contention interrogatories. An interrogatory may relate to whether another party is making a certain
contention, or to the facts, witnesses, and writings on which a contention is based.n22 An interrogatory is not
objectionable because an answer to it involves an opinion or contention that relates to fact or the application of law to
fact, or would be based on information obtained or legal theories developed in anticipation of litigation or in preparation
for trial.n23 For further discussion of the discovery of contentions and opinions, see Chapter 20.

It should be noted that a writing that reflects an attorney's impressions, conclusions, opinions, or legal research or
theories is not discoverable under any circumstances.n24

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureClass ActionsClass MembersNamed MembersCivil ProcedureClass ActionsClass MembersNonnamed
MembersCivil ProcedureDiscoveryMethodsInterrogatoriesUseTortsProcedureDiscovery

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2025.010.

(n2)Footnote 2. See Code Civ. Proc. §§ 2025.010, 2028.010.

(n3)Footnote 3. See, e.g., Code Civ. Proc. §§ 2023.030, 2030.300; see also discussion in Ch. 42.

(n4)Footnote 4. See Code Civ. Proc. § 2016.030.

(n5)Footnote 5. See Best Buy Stores, L.P. v. Superior Court (2006) 137 Cal. App. 4th 772, 779, 40 Cal. Rptr. 3d
575 (discovery to ascertain suitable class representative is proper, citing Budget Finance Plan); Budget Finance Plan
v. Superior Court (1973) 34 Cal. App. 3d 794, 799, 110 Cal. Rptr. 302 (decided under prior law).

(n6)Footnote 5.1. Parris v. Superior Court (2003) 109 Cal. App.4th 285, 300-01, 135 Cal. Rptr. 2d 90 ; see, e.g.,
Best Buy Stores, L.P. v. Superior Court (2006) 137 Cal. App. 4th 772, 779, 40 Cal. Rptr. 3d 575 (allowing
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precertification discovery to ascertain suitable class representative, while directing trial court to modify letter to be sent
to prospective class-action plaintiffs to protect their privacy).

(n7)Footnote 6. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 54-55, 66 Cal. Rptr. 250
(representative could not be compelled to answer interrogatory about class member's separate claim, as distinguished
from claims common to the class).

(n8)Footnote 7. Union Mut. Life Ins. Co. v. Superior Court (1978) 80 Cal. App. 3d 1, 11, 145 Cal. Rptr. 316 (any
doubts about whether particular information will aid trial preparation is generally resolved in favor of permitting
discovery if issues or legal standards involved are not clearly established; decided under prior law).

(n9)Footnote 8. Effective January 1, 2002; see Cal. Rules of Ct., Rule 3.20 (preempting all local rules relating to
class actions).

(n10)Footnote 9. Cal. Rules of Ct., Rule 3.768(c); cf. Cal. Rules of Ct., Rule 3.768(a) (oral and written depositions
and depositions for production of business records and things may be sought through service of subpoena and without
court order).

(n11)Footnote 10. Cal. Rules of Ct., Rule 3.768(d).

(n12)Footnote 10.1. Cal. Rules of Ct., Rule 2.253(a).

(n13)Footnote 10.2. Cal. Rules of Ct., Rule 2.253(b).

(n14)Footnote 11. Cal. Rules of Ct., Rule 2.253(a).

(n15)Footnote 12. See Cal. Rules of Ct., Rule 2.253(c).

(n16)Footnote 13. See Coy v. Superior Court (1962) 58 Cal. 2d 210, 223, 23 Cal. Rptr. 393, 373 P.2d 457
(financial condition admissible in punitive damages action and thus properly discoverable; decided under prior law).

(n17)Footnote 14. See Code Civ. Proc. § 2017.010.

(n18)Footnote 15. See Code Civ. Proc. §§ 2017.010, 2030.010(a). For a general discussion of the scope of
discovery, see Ch. 20.

(n19)Footnote 16. See Code Civ. Proc. § 2020.010 et seq.; see also Ch. 53.

(n20)Footnote 17. See Code Civ. Proc. §§ 2025.220(a)(4), 2025.280(a); see also Ch. 51.

(n21)Footnote 18. See Code Civ. Proc. § 2031.010 et seq.; see also Ch. 61.

(n22)Footnote 19. See, e.g., Greeneich v. Southern Pac. Co. (1961) 189 Cal. App. 2d 100, 112, 11 Cal. Rptr. 235
(interrogatory calling for contents of party's correspondence; decided under prior law).

(n23)Footnote 20. See Code Civ. Proc. §§ 2017.210, 2030.010(a).

(n24)Footnote 21. Code Civ. Proc. § 2017.010.

(n25)Footnote 22. Code Civ. Proc. § 2030.010(b).

(n26)Footnote 23. See Code Civ. Proc. § 2030.010(b).

(n27)Footnote 24. See Code Civ. Proc. § 2018.030(a). For a discussion of work product protection, see Ch. 28.
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§ 60.10 Numerical Requirements

[1] Number of Specially Prepared Interrogatories Limited to 35

[a] Generally

A party may propound to another party (1) 35 specially prepared interrogatories, and (2) any additional number of
official form interrogatories, as described in Code of Civil Procedure Section 2033.710 et seq., that are relevant to the
subject matter of the pending action.n1 Except as provided in Code of Civil Procedure Section 2030.070 (supplemental
interrogatories),n2 no party may, as a matter of right, propound to any other party more than 35 specially prepared
interrogatories.

If the initial set of interrogatories does not exhaust this limit, the balance may be propounded in subsequent sets.n3
Unless a declaration as described in Code of Civil Procedure Section 2030.050 has been made, a party need only
respond to the first 35 specially prepared interrogatories served, if that party states an objection to the balance under
Code of Civil Procedure Section 2030.240 on the ground that the limit has been exceeded.n4 For a discussion of
responding by objections to interrogatories, see § 60.30[5].

It should be noted that the initial ceiling on the number of interrogatories permits each party to propound as a matter of
right 35 specially prepared interrogatories to each other party in the lawsuit.n5 Thus, in multiparty lawsuits, a particular
litigant may propound, and may end up responding to, far more than 35 specially prepared interrogatories without any
need for stipulation or a declaration for additional discovery.

[b] Supplemental Interrogatories

In addition to the number of interrogatories permitted by Code of Civil Procedure Section 2030.030,n6 a party may
propound a supplemental interrogatory to elicit later acquired information bearing on all answers previously made by
any party in response to interrogatories (1) twice prior to the initial setting of a trial date, and (2), subject to the time
limit on discovery as provided in Code of Civil Procedure Section 2024.010 et seq., once after the initial setting of a
trial date.n7

On motion, for good cause shown, the court may grant leave to a party to propound an additional number of
supplemental interrogatories.n8 For forms to propound additional supplemental interrogatories, see § 60.73.

PRACTICE TIP:
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Supplemental interrogatories are allowed to obtain later acquired information twice before the initial trial
setting and once again after each trial setting. Although the language of Code Civ. Proc. § 2030.070 is
couched in terms of permitting a supplemental interrogatory ''once after the initial setting of a trial date,''
it would seem clear that the initial setting of a trial date must of necessity mean any subsequent trial date
set by the court when the case could not be reached because of the unavailability of a courtroom,
resetting because of mistrial or the granting of a new trial, or after a reversal on appeal. This
interpretation, which permits a supplemental interrogatory after each trial setting, is supported by the
Reporters Notes to the Proposed California Discovery Act of 1986, p. 66; and Witkin, California
Evidence, vol. 2, § 1486, p. 256 (3d ed. 1993 supp.).n9 Commentary by John F. DeMeo

[2] Exceeding Limit of 35 Specially Prepared Interrogatories

[a] Generally

Subject to the right of the responding party to seek a protective order under Code of Civil Procedure Section 2030.090,
any party who attaches a supporting declaration as described in Code of Civil Procedure Section 2030.050 may
propound a greater number of specially prepared interrogatories to another party if this greater number is warranted
because of any of the following:n10

1. The complexity or the quantity of the existing and potential issues in the particular case;

2. The financial burden on a party entailed in conducting discovery by oral deposition; or

3. The expediency of using the interrogatory method of discovery to provide the responding party the
opportunity to conduct an inquiry, investigation, or search of files or records to supply the information
sought.

If the responding party seeks a protective order on the ground that the number of specially prepared interrogatories is
unwarranted, the propounding party has the burden of justifying the number of interrogatories.n11

[b] By Declaration

Any party who is propounding or has propounded more than 35 specially prepared interrogatories to another party must
attach to each set of those interrogatories a declaration, known as a Declaration for Additional Discovery, containing
substantially the following statements:n12

1. The propounder of the specially prepared interrogatories is a party to the action or proceeding;

2. An identification of the person to whom the attached interrogatories are being propounded;

3. The set of interrogatories will cause the total number of specially prepared interrogatories propounded
to the party to whom they are directed to exceed the number of specially prepared interrogatories
permitted by Code of Civil Procedure Section 2030.030;

4. The specific number of interrogatories the declarant has previously propounded to this party and the
number of such interrogatories which were not official form interrogatories;

5. The total number of specially prepared interrogatories contained in the present set of interrogatories;

6. The propounder is familiar with the issues and the previous discovery conducted by all of the parties
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in the case.

7. The propounder has personally examined each of the questions in this set of interrogatories;

8. The reasons why the number of questions is warranted under Code of Civil Procedure Section
2030.040, including each factor described in Code of Civil Procedure Section 2030.040 that is relied on,
as well as the reasons why any factor relied on is applicable to the instant lawsuit; and

9. None of the questions in this set of interrogatories is being propounded for an improper purpose, such
as to harass the party, or the attorney for the party to whom it is directed, or to cause unnecessary delay
or needless increase in the cost of litigation.

For a form of declaration under penalty of perjury in compliance with the requirements of Code of Civil Procedure
Section 2030.050, see § 60.72[1].

[c] By Stipulation

Code of Civil Procedure Section 2016.030 permits the parties, by written stipulation, to modify the procedures
provided in the Civil Discovery Act for any method of discovery, including interrogatories.n13 Thus, it appears parties
may stipulate, if so desired, to increasing the limit on specially prepared interrogatories which may served in the action
as a matter of right.n14 However, use of the declaration for additional discovery under Code of Civil Procedure Section
2030.050 instead of a stipulation is probably more convenient in most circumstances.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMethodsStipulations

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.030(a).

(n2)Footnote 2. See discussion in [b] and [c], below.

(n3)Footnote 3. Code Civ. Proc. § 2030.030.

(n4)Footnote 4. Code Civ. Proc. § 2030.030.

(n5)Footnote 5. See Code Civ. Proc. § 2030.030.

(n6)Footnote 6. See discussion in [a], above.

(n7)Footnote 7. Code Civ. Proc. § 2030.070. See discussion of time limits on discovery in Ch. 3.

(n8)Footnote 8. Code Civ. Proc. § 2030.070.

(n9)Footnote 9. See also Beverly Hospital v. Superior Court (1993) 19 Cal. App. 4th 1289, 1292-1296, 24 Cal.
Rptr. 2d 238 (new demand for exchange of expert witness list after second trial date set; see § 64.12[1]).

(n10)Footnote 10. Code Civ. Proc. § 2030.040.

(n11)Footnote 11. Code Civ. Proc. § 2030.040.

(n12)Footnote 12. Code Civ. Proc. § 2030.050.
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(n13)Footnote 13. See Code Civ. Proc. § 2016.030.

(n14)Footnote 14. See Code Civ. Proc. § 2016.030.

(n15)Footnote 15. See discussion in [b], above.
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§ 60.11 Form Requirements

[1] Numbering and Setting Forth of Interrogatories

A party propounding interrogatories must consecutively number each set. Each interrogatory in a set must be separately
set forth and identified by number or letter.n1

Additionally, each interrogatory must be full and complete in and of itself. No preface or instruction may be included
with a set of interrogatories unless it has been approved under Code of Civil Procedure Section 2033.710 et seq., which
directs the Judicial Council to promulgate necessary rules to govern the use of, among other things, form
interrogatories.n2 An interrogatory is not full and complete in and of itself when resort must necessarily be made to
other materials in order to answer the question.n3 Thus, a plaintiff who propounded interrogatories to the defendant
asking whether he contended that the plaintiff had answered any of the questions posed during eight days of deposition
untruthfully, and seeking identification of deposition references, as well as facts, documents, and persons that could
support such contentions, violated the rule of self-containment.n4

[2] Format of Interrogatories

In the first paragraph of interrogatories, immediately below the title of the case, the following must appear:n5

1. The identity of the propounding party;

2. The set number; and

3. The identity of the responding party.

Any term specifically defined in a set of interrogatories must be typed with all letters capitalized whenever that term
appears. No specially prepared interrogatory can contain subparts, or a compound, conjunctive, or disjunctive
question.n6

[3] No Continuing Interrogatories

A party may not propound an interrogatory imposing on the party questioned a continuing duty to supplement, with
later- acquired information, an answer to an interrogatory that was initially correct and complete.n7
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[4] Model Forms of Interrogatories

For model forms of interrogatories that can be adapted for use in a variety of actions, proceedings, and fact situations
arising under state and federal law, see Volumes 1-10 of BENDER'S Forms of Discovery(Matthew Bender). Counsel
should bear in mind that the model forms are not necessarily in compliance with the requirements of the Civil
Discovery Act.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesForm

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.060.

(n2)Footnote 2. Code Civ. Proc. § 2030.060(d); see Code Civ. Proc. § 2033.710 et seq.

(n3)Footnote 3. Catanese v. Superior Court (1996) 46 Cal. App. 4th 1159, 1164, 54 Cal. Rptr. 2d 280 .

(n4)Footnote 4. Catanese v. Superior Court (1996) 46 Cal. App. 4th 1159, 1162-1164, 54 Cal. Rptr. 2d 280 .

(n5)Footnote 5. Code Civ. Proc. § 2030.060(b).

(n6)Footnote 6. Code Civ. Proc. § 2030.060(e), (f).

(n7)Footnote 7. Code Civ. Proc. § 2030.060(g).

Page 31
2-60 California Deposition and Discovery Practice § 60.11



9 of 157 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 60 Interrogatories
PART B. Format and Service

2-60 California Deposition and Discovery Practice § 60.12

§ 60.12 Preparation of Interrogatories

[1] Define Objectives

The first step to preparing a useful and efficient set of interrogatories is to review the discovery objective and the reason
interrogatories were chosen as the discovery method. By keeping the goal clearly in mind, counsel can avoid drafting
redundant and unnecessary interrogatories that would serve only to increase the drafting time, overburden and irritate
the opposition, and use up the limit of allowable interrogatories.n1

[2] Outline Areas of Inquiry

Once the objectives of the interrogatories are established, an outline of the desired areas of inquiry can be prepared. This
outline will assure that the interrogatories address all objectives, and will provide a framework and a reminder of the
specific purpose of each question.

Outline areas or topics will vary from case to case, but examples that frequently arise in personal injury cases are:
liability, damages, contentions, investigation, witnesses, experts, and insurance. Other categories are suggested by the
organization of various sets of form interrogatories approved by the Judicial Council.n2

[3] Draft Questions

Once the specific areas of inquiry have been defined, the attorney can draft questions to elicit the desired information.
The first step may be to consult any official form interrogatories,n3 as well as interrogatories either prepared or received
by the attorney or his or her firm in a similar case.

Interrogatories should be clear yet complete and may require careful drafting to achieve phrasing that is simple and
direct and still sufficiently comprehensive to cover all desired information and avoid a narrowly drafted unresponsive
answer.

[4] Comply with Statutory Requirements

Code of Civil Procedure Section 2030.010 et seq. contains a number of requirements governing the number of
interrogatories, as well as the numbering, format, and content of interrogatories.n4 Naturally, counsel should comply
with all of the statutory requirements in drafting interrogatories, as discussed in §§ 60.10 and 60.11.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMethodsInterrogatoriesUse

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2030.030-2030.070 limit the total number of specially prepared interrogatories
propounded by one party to another to 35, plus any additional number of official form interrogatories, absent a
declaration for additional discovery. See discussion in § 60.10.

(n2)Footnote 2. See Code Civ. Proc. § 2033.710 (requiring Judicial Council to develop form interrogatories). For
reproductions of the Judicial Council forms of interrogatories, see § 60.70.

(n3)Footnote 3. The Judicial Council is required by Code Civ. Proc. § 2033.710 to develop official form
interrogatories for use in civil actions based on personal injury, property damage, wrongful death, unlawful detainer,
breach of contract, or fraud, and for any other civil actions the Judicial Council deems appropriate. See § 60.70 for
forms. Unofficial form interrogatories are available in Bender's Forms of Discovery.

(n4)Footnote 4. See Code Civ. Proc. §§ 2030.030-2030.070.
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§ 60.13 Service of Interrogatories

[1] Service on Party to Whom Directed

The party propounding interrogatories must serve a copy of them on the party to whom they are directed.n1 For a
general discussion of service requirements, see Chapter 8.

[2] Service on All Other Parties

Additionally, the party propounding interrogatories must serve a copy of them on all other parties who have appeared in
the action, unless the court on motion, with or without notice, has relieved the propounding party from this requirement
on the court's determination that service on all other parties would be unduly expensive or burdensome.n2 For forms to
waive service of interrogatories, see § 60.74.

[3] Service of Supplemental Interrogatories

Supplemental interrogatories must be served according to the same procedures governing the service of interrogatories
generally.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesForm

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2030.080.

(n2)Footnote 2. See Code Civ. Proc. § 2030.080.

(n3)Footnote 3. See Code Civ. Proc. § 2030.080. See discussion in [1] and [2], above.
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§ 60.14 Duty to Retain Interrogatories

The interrogatories and the response to them must not be filed with the court. The propounding party must retain the
original of the interrogatories with the original proof of service affixed to them, together with the original of the sworn
response and the original of any declaration for additional discovery with the original proof of service affixed, until six
months after final disposition of the action. At that time the originals may be destroyed, unless the court on motion of
any party and for good cause shown orders that the originals be preserved for a longer period.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesForm

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.280(j). For general forms of motion that may be adapted for use in moving to
preserve interrogatories and responses, see Chapter 8.
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Reserved
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§ 60.20 Motion for Protective Order

[1] Generally

When interrogatories have been propounded, the responding party, and any other party or affected natural person or
organization, may promptly move for a protective order.n1

Resort to a protective order is not necessary when the reason for resisting answering is based on an objection to a
particular interrogatory. The objection may be asserted in the ''response'' to the interrogatories under Code of Civil
Procedure Section 2030.210(a)(3).n2 For a discussion of responses to interrogatories, see Part D (§§ 60.30-60.39).

For forms for use to obtain a protective order under Code of Civil Procedure Section 2030.090, see § 60.75.

[2] Declaration Showing Attempt at Informal Resolution

The motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an
informal resolution of each issue presented by the motion.n3 For a form of declaration, see § 60.75[2].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.090.

(n2)Footnote 2. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2030.

(n3)Footnote 3. Code Civ. Proc. § 2030.090.
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§ 60.21 Effect of Motion on Time Limit for Response

Code of Civil Procedure Section 2030.010 et seq. does not discuss the effect of a motion for a protective order on the
time within which a response to interrogatories must be made.n1 If the party seeking a protective order anticipates that
there may be some difficulty in responding to the interrogatories within 30 days after their service,n2 counsel may wish
to consider one of the following procedures to ensure that a response can be timely made. An ex parte order shortening
time for hearing the motion should be obtained.n3 Counsel could include with the motion a request for an additional
protective order to extend the time for response to the interrogatories.n4

Counsel may avail themselves of the provisions of Code of Civil Procedure Section 2030.270 by informally agreeing in
writing to extend the time for service of the response to a date beyond that provided in Code of Civil Procedure Section
2030.260.n5 This may be the most efficient method, assuming an agreement can be reached.

The motion for the protective order should be made on notice, as the protective order may affect the rights of the
adverse party.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2030.090, 2030.260.

(n2)Footnote 2. See Code Civ. Proc. §§ 2016.050 (time extended if service by mail), 2030.260 (30 day period if
service not by mail). In unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible
entry and detainer), the time for responding is within 5 days after service. See Code Civ. Proc. § 2030.260(b).

(n3)Footnote 3. See Chapter 8.

(n4)Footnote 4. See Code Civ. Proc. § 2030.090(b)(3).

(n5)Footnote 5. See Code Civ. Proc. § 2030.270. See discussion in § 60.32.

(n6)Footnote 6. See Chapter 8.
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§ 60.22 Grounds for and Nature of Protective Order

The court, for good cause shown, may make any order that justice requires to protect any party or other natural person
or organization from unwarranted annoyance, embarrassment, or oppression, or undue burden and expense.n1 That
protective order may include, but is not limited to, one or more of the following directions:n2

1. That the set of interrogatories, or particular interrogatories in the set, need not be answered;

2. That, contrary to the representations made in a declaration submitted under Code of Civil Procedure
2030.050, the number of specially prepared interrogatories is unwarranted;

3. That the time specified in Code of Civil Procedure Section 2030.260 to respond to the set of
interrogatories, or to particular interrogatories in the set, be extended;

4. That the response be made only on specified terms and conditions;

5. That the method of discovery be an oral deposition instead of interrogatories to a party;

6. That a trade secret or other confidential research, development, or commercial information not be
disclosed or be disclosed only in a certain way; or

7. That some or all of the answers to interrogatories be sealed and thereafter opened only on order of the
court.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryProtective OrdersCivil
ProcedureDiscoveryUndue Burdens

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.090(b).

(n2)Footnote 2. Code Civ. Proc. § 2030.090(b).
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§ 60.23 Terms and Conditions if Order Denied

If the motion for protective order is denied in whole or in part, the court may order that the party provide or permit the
discovery against which protection was sought on terms and conditions that are just.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.090(c).
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§ 60.24 Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030(a) against any party,
person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances made the imposition of the
sanction unjust.n1

For further discussion of monetary sanctions, see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.090(d).
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Reserved
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§ 60.30 Available Responses to Interrogatories

[1] Generally

The party to whom interrogatories have been propounded must respond in writing under oath separately to each
interrogatory by (1) an answer containing the information sought to be discovered, (2) an exercise of the party's option
to produce writings, or (3) an objection to the particular interrogatory.n1 Accordingly, under Code of Civil Procedure
Section 2030.210(a), a party generally may not respond to interrogatories simply by asserting its inability to
respond.n1.1

Although the final phrasing of answers to interrogatories should ultimately be prepared by the attorney, it is usually
necessary and desirable to have the client actively participate in the preparation of the responses. A common practice is
to forward a copy of the interrogatories to the client and either schedule a meeting to discuss the answers or have the
client actually draft an initial set of answers.

[2] Format of Response

In the first paragraph of the response immediately below the title of the case, there must appear the identity of the
responding party, the set number, and the identity of the propounding party.n2

Each answer, exercise of option, or objection in the response must bear the same identifying number or letter and be in
the same sequence as the corresponding interrogatory, although the text of that interrogatory need not be repeated.n3

[3] Complete Answer or Duty to Obtain Information

Each answer in the response must be as complete and straightforward as the information reasonably available to the
responding party permits.n4

If an interrogatory cannot be answered completely, it must be answered to the extent possible. If the responding party
does not have personal knowledge sufficient to respond fully to an interrogatory, that party must so state, but must make
a reasonable and good-faith effort to obtain the information by inquiry to other natural persons or organizations, except
when the information is equally available to the propounding party.n5

However, a responding party has no duty to supplement his or her responses to interrogatories on the receipt of new
information, absent an order compelling further answers, regardless of whether the party reserved the right to amend or

Page 43



supplement his or her earlier responses.n6

[4] Specification of Records

An answer to an interrogatory may necessitate the preparation or the making of a compilation, abstract, audit, or
summary of or from the documents of the party to whom the interrogatory is directed. If the burden or expense of
preparing or making such a record would be substantially the same for the party propounding the interrogatory as for
the responding party, it is a sufficient answer to that interrogatory to refer to Code of Civil Procedure Section 2030.230
and to specify the documents from which the answer may be derived or ascertained.n7 This specification must be in
sufficient detail to permit the propounding party to locate and to identify, as readily as the responding party can, the
documents from which the answer may be ascertained.n8 The responding party must then afford to the propounding
party a reasonable opportunity to examine, audit, or inspect those documents and to make copies, compilations,
abstracts, or summaries of them.n9

[5] Objections

[a] Generally

If the responding party believes any interrogatories are subject to objection, a separate objection must be made to each
particular interrogatory.n10

If only a part of an interrogatory is objectionable, the remainder of the interrogatory must be answered.n11 If an
objection is made to an interrogatory or to a part of an interrogatory, the specific ground for the objection must be set
forth clearly in the response.n12

[b] Objection to Number of Interrogatories

[i] When No Declaration for Additional Discovery Is Served

Unless a declaration as described in Code of Civil Procedure Section 2030.050 has been made, a party need only
respond to the first 35 specially prepared interrogatories served, if that party states an objection to the balance under
Code of Civil Procedure Section 2030.240 on the ground that the limit has been exceeded.n13 If the responding party
receives more than the number of specially prepared interrogatories specified in Code of Civil Procedure Section
2030.030, without an accompanying declaration for additional interrogatories, he or she must respond in chronological
order to the first 35 specially prepared interrogatories, and then object to each remaining specially prepared
interrogatory on the ground that it exceeds the statutory limit.n14 Therefore, it appears that the responding party cannot
choose which interrogatories to answer and which to object to as exceeding the limit of Code of Civil Procedure Section
2030.030.n15

When no supporting declaration for additional discovery is served because fewer than 36 interrogatories have been
propounded, an objection may be sufficient to preserve the responding party's rights regarding excessive
interrogatories.n16 For example, when a party propounded only four interrogatories, and therefore attached no
supporting declaration, but failed to comply with the form requirementsn17 which would have resulted in over 10,000
individual questions, the responding party's objections that the questions were compound and complex and
impermissibly broad and complex and therefore oppressive and burdensome were sufficient.n18

[ii] When Declaration for Additional Discovery Is Served

If a Declaration for Additional Discovery accompanies the service of more than 35 specially prepared interrogatories,
the responding party may still move the court for a protective order on the ground that the interrogatories in excess of
35 constitute unwarranted annoyance, or oppression, or undue burden and expense.n19 For a discussion of protective
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orders, see Part C (§§ 60.20-60.29).

If there is an accompanying declaration, it is not clear if the responding party may still object to the specially prepared
interrogatories in excess of 35. Code of Civil Procedure Section 2030.010 et seq. does not specifically allow for an
objection by the responding party in this situation.n20 It would appear that when a declaration for additional discovery
is served, the burden is on the responding party to move for a protective order.n21

[c] Objection Based on Privilege or Work Product Protection

A responding party may object to an interrogatory that seeks privileged information by clearly stating the objection and
the particular privilege invoked.n22 However, the existence of a document containing privileged information is not
privileged.n23 ''Privilege'' in this context refers to an evidentiary privilege established by statutory or constitutional
provision.n24 It appears that other statutory protections, which technically do not constitute evidentiary privileges, may
nonetheless be deemed to establish certain ''privileged'' matters within the meaning of Code of Civil Procedure Sections
2017.010 and 2030.010(a), because they expressly preclude all discovery of these matters.n25 For complete discussion
of privileges, see Chapters 21- 27 and 29- 32.

If an objection is based on a claim that the information sought is protected work product under Code of Civil Procedure
Section 2018.010 et seq., that claim must also be expressly asserted.n26

Note that former Code of Civil Procedure Section 2030(k), now see Code Civ. Proc. § 2030.290(a), does not authorize a
waiver of a claim of privilege or work product protection based on the use of boilerplate objections, provided the
response to interrogatories is timely filed and complies with Code Civ. Proc. §§ 2030.210, 2030.220, 2030.230,
2030.240.n27 For a complete discussion of the work product rule, and the extent to which a party may obtain discovery
of documents or information obtained in anticipation of or preparation for litigation, see Chapter 28, Attorney Work
Product Protection.

[d] Availability of Other Grounds for Objection

[i] Relevancy and Admissibility

Any nonprivileged matter is discoverable through interrogatories only to the extent that it is relevant to the subject
matter of the action or the determination of any motion made in the action.n28 Note, however, that relevance to the
subject matter of the action is broader in scope than relevance to the issues, so that far more can be discovered than will
be admissible as relevant at trial.n29 For a complete discussion of relevance, see Chapter 20, Scope of Discovery.

It is not ground for objection that the answer to an interrogatory will be inadmissible at the trial, so long as the answer
appears reasonably calculated to lead to the discovery of admissible evidence.n30 For further discussion of
admissibility, see Chapter 20, Scope of Discovery.

[ii] Form of Question

Interrogatories are not subject to objection in regard to the form of the question to the same extent that a question in a
deposition might be. This is because, unlike the immediate oral response that is called for at a deposition, an answer to
an interrogatory is made in writing, after due deliberation and consultation with counsel, and the answer may be framed
in a way that avoids the pitfalls inherent in the form of the question.n31

''Shotgun'' interrogatories have been defined as interrogatories with many subinterrogatories in which the form is such
that it requires the reader to spend extra, unnecessary time and effort in order to ascertain that he or she has not
overlooked the impact of references back to preceding subinterrogatories. In a case construed under the former Civil
Discovery Act of 1957, the Supreme Court recommended avoidance of these interrogatories, but at the same time held
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that, although a court could require shotgun interrogatories to be rephrased, this form of questioning was not a proper
basis, by itself, for sustaining an objection to an interrogatory.n32 It could, however, be considered as a factor in
determining whether interrogatories were overly burdensome or oppressive.n33

It appears, however, that the California Civil Discovery Act disallows shotgun interrogatories, because Code of Civil
Procedure Section 2030.060(f) prohibits any specially prepared interrogatory that contains either subparts or a
compound, conjunctive, or disjunctive question.n34

An objection may be made to an interrogatory that is made to be continuing so as to impose on the responding party a
duty to supplement an answer that was initially correct and complete with information acquired afterward.n35

[iii] Burdensome Interrogatories

A common ground for objection is that interrogatories are burdensome or oppressive. However, burden and oppression
must be distinguished.n36 Burden by itself is not a valid objection, because some burden is inherent in all forms of
discovery. To be a valid ground for objection, a burdensome quantum of work required to respond to interrogatories
must also be oppressive in that it results in an injustice. For example, interrogatories may be deemed oppressive, and
therefore to result in an injustice, when they are shown to be not only burdensome but also either intended to create an
unreasonable burden or result in a burden the ultimate effect of which is incommensurate with the result sought.n37

An excellent statement regarding the responsibilities of attorneys not to serve burdensome interrogatories, or answer too
narrowly, and of the trial court to find the middle ground, may be found in Borse v. Superior Court. n38

Even though the objection that interrogatories are burdensome or oppressive is rarely sufficient by itself to strike the
interrogatories, it frequently results in an order modifying the interrogatories in order to make the burden more
reasonable.n39

Those cases in which the courts have found a burden justifying a complete refusal to answer frequently involve matters
that are not only burdensome and expensive but also only marginally related to the issues in the case.n40

A successful objection based on burden may be tied to other factors, such as the availability to the propounding party of
the matters sought. When the material sought consists solely of information available to both parties, it defeats the
purpose of the Civil Discovery Act to compel one party to perform another's research, whether it is laborious or not.n41
Similarly, burdensome interrogatories have been successfully stricken when they inquired into matters too remote in
relevance, when to require answers would subject the responding party to annoyance and expense, when much of the
work required to be done the propounding party could do for himself or herself, and when other, less burdensome
means of discovery were available.n42

Some burden is inherent in all forms of discovery.n43 Thus, the mere fact that a response to an interrogatory may be
expensive or time-consuming does not justify a refusal to answer.n44

[iv] Oppressive Interrogatories

A claim of oppression that is tied to burden requires some showing either of an intent to create an unreasonable burden
or that the ultimate effect of the burden is incommensurate with the result sought.n45

Even when oppression is found, the usual remedy is to modify rather than to strike the interrogatories.n46 Only in
extreme instances have appellate courts upheld the striking of interrogatories on the basis of oppression.n47

[v] Invalid or Questionable Objections

Page 46
2-60 California Deposition and Discovery Practice § 60.30



It is not ground for an objection to an interrogatory that the interrogatory assumes the existence of facts not in
evidence.n48

An interrogatory asking for the facts on which a defendant bases its defenses of contributory negligence and assumption
of risk is not uncertain, because it asks for specific facts.n49

It is not, by itself, a valid objection to an interrogatory that the answer is known to the party seeking the information.n50
Note, however, that the fact the requested material is available to the propounding party, while not a proper objection
per se, may support an objection that, under the circumstances, it would be unjust or inequitable to require a
response.n51

It is not a valid objection to an interrogatory to assert that it pertains to the pleadings because interrogatories must of
necessity pertain to the pleadings.n52

The fact that the answer to an interrogatory may compel the responding party to give hearsay evidence is not grounds
for an objection to an interrogatory.n53

It is not grounds for an objection to an interrogatory that the interrogatory calls for an opinion or conclusion, unless the
answer is intended to have probative value rather than to lead a party to probative evidence.n54 Neither is it grounds for
an objection that an interrogatory calls for the opinion or conclusion of a witness.n55

An interrogatory is not objectionable because an answer to it involves an opinion or contention that relates to fact or the
application of law to fact, or would be based on information obtained or legal theories developed in anticipation of
litigation or in preparation for trial.n56

It is not a valid objection that an answer to a particular interrogatory will preclude the responding party from offering
subsequently discovered facts at variance with the answer. Answers do not have a binding effect on subsequently
discovered evidence.n57

[e] Challenging and Justifying Objections

If a responding party has stated an objection in lieu of a response, and the propounding party deems that the objection is
without merit or too general, the propounding party may move for an order requiring further response.n58 The effect of
this provision is to place on the propounding party the burden of setting the validity of the objection for court hearing
and determination.n59

Once a hearing has been set, the burden is then on the objecting party to show facts from which the trial court might
sustain the objection.n60

[f] Factors Considered by Court in Sustaining or Overruling Objections

The trial court, in the exercise of its discretion, may refuse to order an answer or response by means of production of
writings to interrogatories that are objected to if the court finds any of the following:n61

1. The interrogatories are reasonably subject to objection as calling for the disclosure of matters so
remote from the subject matter of the action, as disclosed by the issues framed by the pleadings, as to
make their disclosure of little or no practical benefit to the propounding party;

2. To respond by way of answer or production of writings would place a burden and expense on the
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responding party that should be equitably borne by the propounding party; or

3. The interrogatories are so framed as to require the disclosure of relevant as well as irrelevant matter.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryPrivileged MattersGeneral
OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductWaiversCivil ProcedureDiscoveryUndue Burdens

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.210(a).

(n2)Footnote 1.1. Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare Consultants (2007) 148 Cal. App.
4th 390, 405-06, 55 Cal. Rptr. 3d 751 (defendants' ''response'' to interrogatories, stating that they were ''[unable] to
respond'' was legally insufficient); see Code Civ. Proc. § 2030.220(c) (responding party who ''does not have personal
knowledge sufficient to respond fully'' to interrogatory may so state, but must ''make a reasonable and good faith effort
to obtain the information by inquiry to other natural persons or organizations,'' unless the information is ''equally
available to the propounding party''); § 60.30[3].

(n3)Footnote 2. Code Civ. Proc. § 2030.210(b).

(n4)Footnote 3. Code Civ. Proc. § 2030.210(c).

(n5)Footnote 4. Code Civ. Proc. § 2030.220(a).

(n6)Footnote 5. Code Civ. Proc. § 2030.220(b), (c); see West v. Johnson & Johnson Products, Inc. (1985) 174
Cal. App. 3d 831, 874, 220 Cal. Rptr. 437 , cert. denied, 479 U.S. 824 (1986) (party served with interrogatories
required to make reasonable investigation to ascertain facts when it has available sources of information pertaining to
matters involved in interrogatories; decided under prior law).

(n7)Footnote 6. Biles v. Exxon Mobil Corp. (2004) 124 Cal. App. 4th 1315, 1328, 22 Cal. Rptr. 3d 282 (failure to
supplement interrogatory answer promptly did not constitute grounds for excluding evidence under former Code Civ.
Proc. § 2030(k), (l), now see Code Civ. Proc. §§ 2030.290, 2030.300, when no order compelling further answers had
been sought or entered, and trial court made no finding that initial responses were willfully false); accord Browne v.
Turner Const. Co. (2005) 127 Cal. App. 4th 1334, 1349, 26 Cal. Rptr. 3d 433 (''There is no statutory duty in California
to supplement interrogatory responses. ... Even if plaintiff had violated a duty to supplement his responses it would not
ordinarily justify the exclusion of evidence in the absence of a willful violation of an order for disclosure,'' citing Biles).

(n8)Footnote 7. Code Civ. Proc. § 2030.230.

(n9)Footnote 8. Code Civ. Proc. § 2030.230.

(n10)Footnote 9. Code Civ. Proc. § 2030.230.

(n11)Footnote 10. See Code Civ. Proc. § 2030.240(b); see also United Farm Workers of America v. Superior
Court (1975) 47 Cal. App. 3d 334, 347-348, 120 Cal. Rptr. 904 (court cannot strike entire set of interrogatories without
considering propriety of each interrogatory; decided under prior law).

(n12)Footnote 11. Code Civ. Proc. § 2030.240(a).

(n13)Footnote 12. Code Civ. Proc. § 2030.240(b).
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(n14)Footnote 13. Code Civ. Proc. § 2030.030(c).

(n15)Footnote 14. See Code Civ. Proc. § 2030.030.

(n16)Footnote 15. See Code Civ. Proc. § 2030.030.

(n17)Footnote 16. Catanese v. Superior Court (1996) 46 Cal. App. 4th 1159, 1165-1166, 54 Cal. Rptr. 2d 280
(Code Civ. Proc. § 2030.040, which requires motion for protective order to challenge adequacy of supporting
declaration, appears inapplicable when no declaration is served).

(n18)Footnote 17. See § 60.11.

(n19)Footnote 18. Catanese v. Superior Court (1996) 46 Cal. App. 4th 1159, 1165-1166, 54 Cal. Rptr. 2d 280 .

(n20)Footnote 19. See Code Civ. Proc. § 2030.090(b)(2).

(n21)Footnote 20. See Code Civ. Proc. § 2030.030.

(n22)Footnote 21. See Code Civ. Proc. § 2030.090(b)(2).

(n23)Footnote 22. See Code Civ. Proc. § 2030.240(b); Hernandez v. Superior Court (2003) 112 Cal. App. 4th
285, 293, 4 Cal. Rptr. 3d 883 .

(n24)Footnote 23. Hernandez v. Superior Court (2003) 112 Cal. App. 4th 285, 293, 4 Cal. Rptr. 3d 883 (plaintiffs
had no right to refuse to identify documents in response to interrogatories, even though court's order to compel further
responses incorrectly characterized required response as ''privilege log,'' when court adequately explained its ruling in
oral proceedings).

(n25)Footnote 24. See, e.g., Zonver v. Superior Court (1969) 270 Cal. App. 2d 613, 76 Cal. Rptr. 10 .

(n26)Footnote 25. See, e.g., Evid. Code § 1157 (protection against disclosure of specified medical quality control
committee records).

(n27)Footnote 26. Code Civ. Proc. § 2030.240(b).

(n28)Footnote 27. Best Products, Inc. v. Superior Court (2004) 119 Cal. App. 4th 1181, 1189, 15 Cal. Rptr. 3d
154 (defendant's failure to provide a privilege log did not constitute waiver of its right to assert attorney-client privilege
and work product protection in regard to interrogatories propounded by plaintiff, when defendant provided timely,
albeit boilerplate, response); see Korea Data Systems v. Superior Court (1997) 51 Cal. App. 4th 1513, 1517, 59 Cal.
Rptr. 2d 925 (construing former Code Civ. Proc. § 2031(k), now see Code Civ. Proc. § 2031.290); see, e.g., People ex
rel. Lockyer v. Superior Court (2004) 122 Cal. App. 4th 1060, 1074-1075, 19 Cal. Rptr. 3d 324 (relying on Best Product
and Korea Data to hold that in discovery dispute, deficient objections or claims of privilege are not grounds for waiver,
so long as party raised timely objections under former Code Civ. Proc. § 2031, now see Code Civ. Proc. §§
2031.240(b), 2031.260, on grounds of privilege in its original response).

(n29)Footnote 28. Code Civ. Proc. §§ 2017.010, 2030.010(a).

(n30)Footnote 29. See Greyhound Corp v. Superior Court (1961) 56 Cal. 2d 355, 372, 15 Cal. Rptr. 90, 364 P.2d
266 (decided under prior law).

(n31)Footnote 30. See Code Civ. Proc. §§ 2017.010, 2030.010(a).

(n32)Footnote 31. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 421, 15 Cal. Rptr. 119, 364
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P.2d 295 (decided under prior law).

(n33)Footnote 32. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 419, 15 Cal. Rptr. 119, 364
P.2d 295 (decided under prior law).

(n34)Footnote 33. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 419, 15 Cal. Rptr. 119, 364
P.2d 295 (decided under prior law).

(n35)Footnote 34. See Code Civ. Proc. § 2030.060(f).

(n36)Footnote 35. See Code Civ. Proc. § 2030.060(g).

(n37)Footnote 36. See discussion of oppressive interrogatories in [iv], below.

(n38)Footnote 37. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 417-418, 15 Cal. Rptr. 119,
364 P.2d 295 (decided under prior law).

(n39)Footnote 38. Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 288, 86 Cal. Rptr. 559 (decided under
prior law).

(n40)Footnote 39. See, e.g., Borse v. Superior Court (1970) 7 Cal. App. 3d 286, 289, 86 Cal. Rptr. 559 (decided
under prior law).

(n41)Footnote 40. See, e.g., Columbia Broadcasting System, Inc. v. Superior Court (1968) 263 Cal. App. 2d 12,
21, 69 Cal. Rptr. 348 (decided under prior law).

(n42)Footnote 41. Bunnell v. Superior Court (1967) 254 Cal. App. 2d 720, 724, 62 Cal. Rptr. 458 (decided under
prior law).

(n43)Footnote 42. See Ryan v. Superior Court (1960) 186 Cal. App. 2d 813, 817-819, 9 Cal. Rptr. 147 (decided
under prior law); cf. Durst v. Superior Court (1963) 218 Cal. App. 2d 460, 468, 32 Cal. Rptr. 627 (insufficient
showing of annoyance or expense; decided under prior law).

(n44)Footnote 43. See West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 418, 15 Cal. Rptr. 119,
364 P.2d 295 (decided under prior law).

(n45)Footnote 44. Alpine Mut. Water Co. v. Superior Court (1968) 259 Cal. App. 2d 45, 55, 66 Cal. Rptr. 250
(decided under prior law).

(n46)Footnote 45. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 417, 15 Cal. Rptr. 119, 364
P.2d 295 (decided under prior law).

(n47)Footnote 46. See, e.g., United Farm Workers of America v. Superior Court (1975) 47 Cal. App. 3d 334,
347-348, 120 Cal. Rptr. 904 (decided under prior law).

(n48)Footnote 47. See Day v. Rosenthal (1985) 170 Cal. App. 3d 1125, 1171-1173, 217 Cal. Rptr. 89 (trial court
struck entire sets of interrogatories; decided under prior law); see also Heffron v. Los Angeles Transit Lines (1959) 170
Cal. App. 2d 709, 715, 339 P.2d 567 (decided under prior law).

(n49)Footnote 48. See West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 421, 15 Cal. Rptr. 119,
364 P.2d 295 (decided under prior law).

(n50)Footnote 49. Singer v. Superior Court (1960) 54 Cal. 2d 318, 324, 5 Cal. Rptr. 697, 353 P.2d 305 (decided
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under prior law).

(n51)Footnote 50. Singer v. Superior Court (1960) 54 Cal. 2d 318, 324, 5 Cal. Rptr. 697, 353 P.2d 305 (decided
under prior law).

(n52)Footnote 51. See Bunnell v. Superior Court (1967) 254 Cal. App. 2d 720, 723-724, 62 Cal. Rptr. 458
(decided under prior law).

(n53)Footnote 52. Singer v. Superior Court (1960) 54 Cal. 2d 318, 323, 5 Cal. Rptr. 697, 353 P.2d 305 (decided
under prior law).

(n54)Footnote 53. Durst v. Superior Court (1963) 218 Cal. App. 2d 460, 464, 32 Cal. Rptr. 627 (decided under
prior law).

(n55)Footnote 54. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 417, 15 Cal. Rptr. 119, 364
P.2d 295 (decided under prior law).

(n56)Footnote 55. Durst v. Superior Court (1963) 218 Cal. App. 2d 460, 464, 32 Cal. Rptr. 627 (decided under
prior law).

(n57)Footnote 56. Code Civ. Proc. § 2030.010(b).

(n58)Footnote 57. Singer v. Superior Court (1960) 54 Cal. 2d 318, 325, 326, 5 Cal. Rptr. 697, 353 P.2d 305
(decided under prior law).

(n59)Footnote 58. Code Civ. Proc. § 2030.300; see discussion in § 60.41.

(n60)Footnote 59. Oceanside Union School Dist v. Superior Court (1962) 58 Cal. 2d 180, 183-184 fn. 2, 23 Cal.
Rptr. 375, 373 P.2d 439 (decided under prior law).

(n61)Footnote 60. Coy v. Superior Court (1962) 58 Cal. 2d 210, 220, 23 Cal. Rptr. 393, 373 P.2d 457 ;
Columbia Broadcasting System, Inc. v. Superior Court (1968) 263 Cal. App. 2d 12, 18, 69 Cal. Rptr. 348 .

(n62)Footnote 61. Columbia Broadcasting System, Inc. v. Superior Court (1968) 263 Cal. App. 2d 12, 19, 69 Cal.
Rptr. 348 (decided under prior law).
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§ 60.31 Signature of Response

[1] Who Must Sign

The party to whom the interrogatories are directed must sign the response under oath unless the response contains only
objections. The attorney for the responding party must sign any responses that contain an objection.n1 If the party to
whom the interrogatories are directed is a public or private corporation, or a partnership, association, or governmental
agency, one of its officers or agents must sign the response under oath on behalf of that party.n2

There is no substitution for a signature by the client. For example, it is a violation of Code of Civil Procedure Section
2030.250 for an attorney to answer interrogatories specifically directed to the client and to attach a verification form
previously signed by the client, without first consulting the client to assure that any assertions of fact are true. The fact
that an attorney is unable to reach the client does not excuse such conduct.n3

However, when the party to whom the interrogatories have been directed is incompetent and represented by a guardian
ad litem, that guardian has the authority, subject to the court's ultimate supervision, to verify proper responses to those
interrogatories on behalf of the ward.n4

For discussion of the use of unverified responses at trial, see § 60.52.

[2] Effect of Signature by Attorney

If the officer or agent signing the response on behalf of the party to whom the interrogatories are directed is an attorney
acting in that capacity for the party, that party waives any lawyer-client privilege and any protection for work product
under Code of Civil Procedure Section 2018.010 et seq. during any subsequent discovery from that attorney concerning
the identity of the sources of the information contained in the response.n5

[3] Effect of Failure to Verify Responses

It is possible that the failure of the responding party (or, if the responding party is an entity, the failure of the entity's
officer or agent) to verify responses to interrogatories could constitute grounds for the propounding party to move for an
order compelling responses to the interrogatories, on the theory that, by failing to verify the responses, the responding
party failed to respond at all.n6 Likewise, a motion might be made for an order to strike the response. A failure to verify
responses might also subject the responding party to sanctions.n7
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMisconductCivil
ProcedureSanctionsBaseless FilingsCertification Requirements

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.250.

(n2)Footnote 2. Code Civ. Proc. § 2030.250.

(n3)Footnote 3. Drociak v. State Bar (1991) 52 Cal. 3d 1085, 1090, 278 Cal. Rptr. 86, 804 P.2d 711 (attorney's
action was also serious violation of provisions of Bus. & Prof. Code and Cal. Rules Prof. Conduct; decided under prior
law).

(n4)Footnote 4. Regency Health Services, Inc. v. Superior Court (1998) 64 Cal. App. 4th 1496, 1504-1505, 76
Cal. Rptr. 2d 95 .

(n5)Footnote 5. Code Civ. Proc. § 2030.250.

(n6)Footnote 6. See Code Civ. Proc. §§ 2030.210-2030.240 (form and content of response), 2030.290 (motion to
compel response).

(n7)Footnote 7. See Code Civ. Proc. §§ 2023.010 (abuses of discovery), 2030.290 (sanctions available to
propounding party moving for order to compel response).

Page 53
2-60 California Deposition and Discovery Practice § 60.31



21 of 157 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 60 Interrogatories
PART D. Response to Interrogatories

2-60 California Deposition and Discovery Practice § 60.32

§ 60.32 Time of Response

[1] Generally

Within 30 days after service of interrogatories, the party to whom the interrogatories are propounded must serve the
original of the response to the interrogatories on the propounding party, unless on motion of the propounding party, the
court has shortened the time for response, or unless on motion of the responding party, the court has extended the time
for response.n1 In unlawful detainer actions or other proceeding under Code of Civil Procedure Section 1159 et seq.
(forcible entry and detainer), the party to whom the interrogatories are propounded has five days from the date of
service to respond, unless on motion of the propounding party the court has shortened the time for response.n2 If the
interrogatories were served by mail, the 30-day response period is extended five days if the place of address is within
California, 10 days if the place of address is outside California but within the United States, or 20 days if the place of
address is outside the United States.n3

[2] Agreement Between Parties to Extend Time for Service of Response

The party propounding interrogatories and the responding party may agree to extend the time for service of a response
to a set of interrogatories, or to particular interrogatories in a set, to a date beyond that provided in Code of Civil
Procedure Section 2030.260.n4 That agreement may be informal, but it must be confirmed in a writing that specifies the
extended date for service of a response.n5 It appears that an agreement by letter is sufficient to satisfy the writing
requirement. If a more formal writing is desired, a sample form of stipulation extending the time to respond to a
discovery request may be found in Chapter 41.

Unless the agreement to extend the response period expressly states otherwise, it is effective to preserve to the
responding party the right to respond to an interrogatory to which the agreement applies in the manner specified in Code
of Civil Procedure Sections 2030.210-2030.240.n6 Thus, unless the agreement expressly states otherwise, no waiver of
the right to respond in the form of an objection or a tender of records is to be read into the agreement.n7

An agreement to extend time for response to interrogatories, whether offered separately or as an attachment to another
document, may not be filed unless it is offered as relevant to the determination of an issue in a law and motion
proceeding or other hearing or is ordered filed for good cause.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
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Civil ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMethodsStipulations

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.260(a). For forms to shorten or extend time, which may be adapted for use to
shorten or extend the 30-day response time, see Ch. 8.

(n2)Footnote 2. Code Civ. Proc. § 2030.260(b).

(n3)Footnote 3. See Code Civ. Proc. § 2016.050; see also discussion of service in Ch. 8.

(n4)Footnote 4. Code Civ. Proc. § 2030.270.

(n5)Footnote 5. Code Civ. Proc. § 2030.270.

(n6)Footnote 6. Code Civ. Proc. § 2030.270. For a discussion of available responses, see § 60.30[1].

(n7)Footnote 7. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2030.

(n8)Footnote 8. Cal. Rules of Ct., Rule 3.250(a)(7).
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§ 60.33 Service of Response

The party to whom the interrogatories are propounded must serve the original of the response to them on the
propounding party.n1

The responding party must also serve a copy of the response on all other parties who have appeared in the action, unless
the court, on motion with or without notice, has relieved that party from this requirement on its determination that
service on all other parties would be unduly expensive or burdensome.n2 For forms that may be used to seek an order
waiving service of copies of the response, see § 60.74.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesForm

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2030.260(a).

(n2)Footnote 2. Code Civ. Proc. § 2030.260(c).
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§ 60.34 Amended Answer

[1] Generally

Without leave of court, a party may serve an amended answer to an interrogatory that contains information subsequently
discovered, inadvertently omitted, or mistakenly stated in the initial interrogatory.n1 Although it is unclear from the
Civil Discovery Act, an amended answer apparently may be served at any time before trial.n2 The intentional failure to
amend under some circumstances may expose the answering party to liability for prosecution for perjury, and perhaps to
other sanctionsn3

At the trial of the action, the propounding party or any other party may use the initial answer and the responding party
may then use the amended answer.n4

[2] Motion That Initial Answer Be Binding

[a] Generally

The party who has propounded an interrogatory to which an amended answer has been served may move for an order
that the initial answer to that interrogatory be deemed binding on the responding party for the purpose of the pending
action.n5 For forms for use in seeking to deem an initial answer to an interrogatory binding, see § 60.80.

[b] Declaration Showing Attempt at Informal Resolution

This motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an
informal resolution of each issue presented by the motion.n6

[c] Ruling on Motion

The court must grant this motion if it determines that (1) the initial failure of the responding party to correctly answer
the interrogatory has substantially prejudiced the party who propounded the interrogatory, (2) the responding party has
failed to show substantial justification for the initial answer to that interrogatory, and (3) the prejudice to the
propounding party cannot be cured either by a continuance to permit further discovery or by the use of the initial answer
under Code of Civil Procedure Section 2030.410 (use of interrogatory answers at trial or other hearing).n7

[d] Monetary Sanction
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The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to deem binding an initial answer to an interrogatory, unless
it finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.n8

For further discussion of monetary sanctions, see Chapter 42, Sanctions for Misuse of Discovery Process.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.310.

(n2)Footnote 2. See Code Civ. Proc. § 2030.310; see, e.g., Guzman v. General Motors Corp. (1984) 154 Cal.
App. 3d 438, 444-445, 201 Cal. Rptr. 246 (decided under prior law).

(n3)Footnote 3. See Guzman v. General Motors Corp. (1984) 154 Cal. App. 3d 438, 444-445, 201 Cal. Rptr. 246
(decided under prior law); see also Code Civ. Proc. § 2030.210 (response to interrogatories must be made under oath).

(n4)Footnote 4. Code Civ. Proc. § 2030.310.

(n5)Footnote 5. Code Civ. Proc. § 2030.310.

(n6)Footnote 6. Code Civ. Proc. § 2030.310; see form of declaration in § 60.80[2].

(n7)Footnote 7. Code Civ. Proc. § 2030.310(c). For a discussion of the use of interrogatories at trial, see Part F (§§
60.50-60.59).

(n8)Footnote 8. Code Civ. Proc. § 2030.310(d).
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§ 60.40 Failure to Respond

[1] Waiver by Party to Whom Interrogatories Directed

If a party to whom interrogatories have been directed fails to serve a timely response, that party waives any right to
exercise the option to produce writings under Code of Civil Procedure Section 2030.230,n1 as well as any objection to
the interrogatories, including one based on privilege or on protection for work product under Code of Civil Procedure
Section 2018.010 et seq.n2

[2] Motion for Relief From Waiver

The court may, on motion, relieve that party from this waiver on its determination that (1) the party has subsequently
served a response that is in substantial compliance with Code of Civil Procedure Sections 2030.210-2030.240, and (2)
the party's failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect.n3Code of
Civil Procedure Section 2030.290 provides for relief from waiver on much the same basis that is presently required for
relief from a default under Code of Civil Procedure Section 473, and is, in fact, intended to supersede Section 473 in
this situation.n4

For forms for use in obtaining relief from such a waiver, see § 60.76.

[3] Motion for Order Compelling Response

The party propounding the interrogatories may move for an order compelling response.n5 Unlike a motion to compel
further responses (see § 60.41[1]), a motion to compel responses is not subject to a 45-day time limit, and the
propounding party does not have to demonstrate either good cause or that it satisfied a ''meet-and-confer''
requirement.n6

By failing to serve a timely response to interrogatories, a party waives all objections that it could assert to those
interrogatories.n7 Unless that party obtains relief from its waiver,n8 the propounding party is entitled to move under
Code of Civil Procedure Section 2030.290(b) for an order compelling the response to which the propounding party is
entitled: a response without objection, and that substantially complies with the provisions governing the formn9 and
completenessn10 of interrogatory responses.n11 Thus, once a party has failed to serve timely interrogatory responses,
the trial court has the authority to hear a propounding party's motion to compel responses under Code of Civil
Procedure Section 2030.290(b), regardless of whether a party serves an untimely response.n12 Moreover, a response to
some interrogatories does not divest a trial court of authority under Code of Civil Procedure Section 2030.290 to
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compel answers to those interrogatories for which there was no appropriate response.n13 The court must impose a
monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party, person, or attorney who
unsuccessfully makes or opposes a motion to compel a response to interrogatories, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition of the sanction
unjust.n14 The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court,
Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though
no opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was
provided to the moving party after the motion was filed.n15

For forms for use in seeking to compel a response to interrogatories, see Section 60.77. For further discussion of
monetary sanctions, see Chapter 42, Sanctions for Misuse of Discovery Process.

[4] Sanctions for Disobedience to Order

If a party fails to obey an order compelling answers, the court may make those orders that are just, including the
imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code of Civil Procedure Section
2023.010 et seq.n16 In lieu of or in addition to that sanction, the court may impose a monetary sanction under Code of
Civil Procedure Section 2023.030(a).n17 However, the failure to supplement an interrogatory answer promptly did not
constitute grounds for excluding evidence under former Code Civ. Proc. § 2030(k), (l), now see Code Civ. Proc. §§
2030.290, 2030.300, when no order compelling further answers had been sought or entered, and trial court made no
finding that the initial responses were willfully false.n18

If dismissal is imposed as a terminating sanction under Code of Civil Procedure Sections 2023.030(d)(3) and 2030.290,
it may be attacked by (1) a motion for a new trial, (2) an appeal, (3) a motion for relief pursuant to Code of Civil
Procedure Section 473, or (4) a motion or independent suit for equitable relief based on extrinsic fraud or mistake.n19

For forms for use in seeking to impose sanctions for failure to obey an order compelling a response to interrogatories,
see Section 60.79. For further discussion of issue, evidence, and terminating sanctions, see Chapter 42, Sanctions for
Misuse of Discovery Process.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. See discussion in § 60.30[1].

(n2)Footnote 2. Code Civ. Proc. § 2030.290(a).

(n3)Footnote 3. Code Civ. Proc. § 2030.290.

(n4)Footnote 4. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2030.

(n5)Footnote 5. Code Civ. Proc. § 2030.290(b).

(n6)Footnote 6. Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare Consultants (2007) 148 Cal. App. 4th
390, 411, 55 Cal. Rptr. 3d 751 (monetary sanction under Code Civ. Proc. §§ 2030.290(c), 2023.030 was proper for
violation of order compelling responses; neither a 45-day limit nor meet-and-confer requirement applied); cf. Code Civ.
Proc. § 2030.290 with Code Civ. Proc. § 2030.300.
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(n7)Footnote 7. Code Civ. Proc. § 2030.290(a); see § 60.40[1].

(n8)Footnote 8. See Code Civ. Proc. § 2030.290(a); § 60.40[2].

(n9)Footnote 9. Code Civ. Proc. § 2030.210; see § 60.30[1], [2].

(n10)Footnote 10. Code Civ. Proc. § 2030.220; see § 60.30[3].

(n11)Footnote 11. Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare Consultants (2007) 148 Cal. App.
4th 390, 408-09, 55 Cal. Rptr. 3d 751 (explaining operation of Code Civ. Proc. § 2030.290).

(n12)Footnote 12. Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare Consultants (2007) 148 Cal. App.
4th 390, 408-09, 55 Cal. Rptr. 3d 751 (trial court was not divested of authority to hear and grant motion to compel
responses under Code Civ. Proc. § 2030.290(b) by untimely service of incomplete interrogatories).

(n13)Footnote 13. Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare Consultants (2007) 148 Cal. App.
4th 390, 406, 55 Cal. Rptr. 3d 751 .

(n14)Footnote 14. Code Civ. Proc. § 2030.290(c).

(n15)Footnote 15. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n16)Footnote 16. Code Civ. Proc. § 2030.290. See Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 Cal.
App. 3d 481, 486-489, 282 Cal. Rptr. 530 ; Morgan v. Southern Cal. Rapid Transit Dist. (1987) 192 Cal. App. 3d 976,
980-984, 237 Cal. Rptr. 756 (order striking defendant's answer for repeated failure to answer interrogatories as within
trial court's discretion; decided under prior law).

(n17)Footnote 17. Code Civ. Proc. § 2030.290; Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare
Consultants (2007) 148 Cal. App. 4th 390, 411-12, 55 Cal. Rptr. 3d 751 (violation of order compelling responses was
proper basis for monetary sanction under Code Civ. Proc. §§ 2030.290(c), 2023.030).

(n18)Footnote 18. Biles v. Exxon Mobil Corp. (2004) 124 Cal. App. 4th 1315, 1325, 1327, 22 Cal. Rptr. 3d 282 .

(n19)Footnote 19. See Todd v. Thrifty Corp. (1995) 34 Cal. App. 4th 986, 990-992, 40 Cal. Rptr. 2d 727 (court of
appeals reversed trial court's vacation of discovery-related dismissal because attorney's affidavit was merely covering up
for client); Thompson v. Vallembois (1963) 216 Cal. App. 2d 21, 24, 30 Cal. Rptr. 796 (court lacked jurisdiction to act
on motion under Code Civ. Proc. § 473 to set aside dismissal when motion was made more than nine months after entry
of judgment; decided under prior law); see also Aldrich v. San Fernando Valley Lumber Co. (1985) 170 Cal. App. 3d
725, 735-741, 216 Cal. Rptr. 300 (trial court properly granted motion to set aside judgment of dismissal three years
after its entry pursuant to motion for equitable relief based on showing of extrinsic mistake; decided under prior law).
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§ 60.41 Response Deemed Inadequate

[1] Motion for Order Compelling Further Response

[a] Generally

On receipt of a response to interrogatories, the propounding party may move for an order compelling a further response
if that party deems that (1) an answer to a particular interrogatory is evasive or incomplete, (2) an exercise of the option
to produce documents under Code of Civil Procedure Section 2030.230 is unwarranted or the required specification of
those documents is inadequate, or (3) an objection to an interrogatory is without merit or too general.n1

For example, if an interrogatory asks the responding party to identify a document, an adequate response must include a
description of the document.n2 Note that there is no waiver of a claim of privilege or work product protection based on
a response to interrogatories containing boilerplate objections.n3 If the propounding party's complaint is that responding
party tendered boiler-plate responses lacking any specificity to its interrogatories, then plaintiff should seek relief
through the exclusive remedies of former Code of Civil Procedure Section 2030(l), now see Code Civ. Proc. §
2030.300.n4

[b] Prior Good Faith Attempt at Informal Resolution

A motion to compel further responses under Code of Civil Procedure Section 2030.300 must be accompanied by a
declaration stating facts showing a reasonable and good-faith attempt at an informal resolution of each issue presented
by the motion.n5

What constitutes a reasonable good-faith effort to arrive at an informal resolution varies with the circumstances of each
case, the consideration of which are in the trial court's discretion.n6

In Obregon v. Superior Court (1998) 67 Cal. App. 4th 424 , the trial court, finding that the moving party had not made
an adequate effort to resolve the dispute informally, denied further discovery. The court of appeal vacated the ruling and
remanded for reconsideration of a more appropriate sanction for the moving party's inadequate effort at informal
resolution. The appellate court stated that, in deciding on a sanction for inadequate effort to achieve an informal
resolution, the trial court should not automatically deny further discovery but should consider whether it would be
appropriate to specify additional efforts that will be required of the offending party before the court will turn to the
merits of the request to compel. Relevant considerations would include the history of the case, past conduct of counsel
as it reflects upon the good faith of their efforts, the nature and extent of actual efforts expended, the nature of the
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discovery requested and its importance to the case, the size and complexity of the case, the effect of expense upon
litigation of the case (including whether unfeasible levels of expense might force resolution on a basis other than
merits), the margin by which the moving party deviated from a reasonable good-faith effort at informal resolution under
the circumstances, the predictability that an effort of the type made would be found wanting, whether supplemental
responses have been served, and such other factors as are relevant under all the circumstances presented. Because the
court has a duty to minimize delay and unnecessary expense, it should also consider whether further informal efforts
would be fruitful.n7 When appropriate, the court may assess the party whose efforts were found inadequate with
monetary sanctions.n8

[c] When Notice of Motion Must Be Given

Unless notice of this motion is given within 45 days of the service of the response, or any supplemental response, or on
or before any specific later date to which the propounding party and the responding party have agreed in writing, the
propounding party waives any right to compel a further response to the interrogatories.n9 If the response to the
interrogatories was served by mail, the 45-day period is extended five calendar days if the place of address and the place
of mailing is within California, 10 calendar days if either the place of mailing or the place of address is outside
California but within the United States, and 20 calendar days if either the place of mailing or the place of address is
outside the United States.n10 Moreover, a party may not avoid the consequences of failing to meet this deadline by
propounding the same question again in a later set of interrogatories.n11

[d] Ruling on Motion

[i] Exercise of Discretion

A court's ruling on a motion to require further responses is in exercise of a broad discretion to grant or deny discovery,
so that if the ruling is thereafter challenged prejudice must be shown to establish abuse of discretion.n12

[ii] Objections to Interrogatories

In ruling on a motion to compel further responses to interrogatories to which the responding party has objected, the trial
court must consider not only the stated objections to the interrogatories, but also the interrogatories themselves, the
pleadings, and the contentions of the propounding party relative to the purpose and validity of the interrogatories.n13

Additionally, unless objections go to an entire set, as when the entire set was served too close to the time set for trial,
striking an entire set of interrogatories is an abuse of discretion.n14

For further discussion of objections to interrogatories, see § 60.30[5].

[iii] Guidance From Court

When a court rules that interrogatories are unduly oppressive or frivolous, counsel proposing the interrogatories is
entitled to some guidance from the trial court as to the areas of interrogation that are appropriate.n15

[e] Monetary Sanction

On a motion to compel answers, the court must impose a monetary sanction under Code of Civil Procedure Section
2030.300(d) against any party, person, or attorney who unsuccessfully makes or opposes a motion to compel a further
response to interrogatories, unless it finds that the one subject to the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction unjust.n16Code of Civil Procedure Section 2023.030(a)
authorizes the trial court to impose an amount representing ''the reasonable expenses, including attorney's fees, incurred
by anyone as a result.''n16.1
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Monetary sanctions are allowed under Code of Civil Procedure Section 2030.300(d) against a party refusing to make
discovery, even if the party has not disobeyed a previous order. Moreover, the trial court is not required to make a
specific finding that the party's opposition to a motion to compel further responses was without substantial
justification.n16.2 The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of
Court, Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even
though no opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery
was provided to the moving party after the motion was filed.n17 For further discussion of monetary sanctions, see
Chapter 42, Sanctions for Misuse of Discovery Process.

[2] Sanctions for Disobedience of Order

If a party fails to obey an order compelling further response to interrogatories, the court may make those orders that are
just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code of Civil
Procedure Section 2023.030(b), (c), or (d), respectively.n18 In lieu of, or in addition to that sanction, the court may
impose a monetary sanction under Code of Civil Procedure Section 2023.030(a).n19

For forms of motion for use in seeking an order imposing sanctions for failure to obey an order compelling a further
response, see § 60.78. For a further discussion of sanctions, see Chapter 42, Sanctions for Misuse of Discovery Process.

[3] Summary Judgment Based on Factually Devoid or Inadequate Responses

Under the summary judgment standard set forth in Civil Procedure Code Section 437c(o)(2), a defendant may obtain
summary judgment by using plaintiff's ''factually devoid'' interrogatory responses to show the absence of evidence
supporting plaintiff's case.n20 Thus, where a defendant propounds interrogatories asking a plaintiff to ''state all facts
and to identify all witnesses and documents which support[s] the plaintiff's cause of action for fraud,'' and where
plaintiff responds that he ''believe[s]'' the defendant ''knowingly and fraudulently'' committed fraudulent acts, defendant
has met its burden of proof and is entitled to summary judgment.n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesGeneral OverviewCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to CompelCivil ProcedureSummary JudgmentBurdens of Production &
ProofMovantsCivil ProcedureSummary JudgmentSupporting MaterialsDiscovery Materials

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.300.

(n2)Footnote 2. Hernandez v. Superior Court (2003) 112 Cal. App. 4th 285, 293, 4 Cal. Rptr. 3d 883 (plaintiffs
had no right to refuse to identify documents in response to interrogatories, even though trial court's order to compel
further responses incorrectly characterized required response as ''privilege log,'' when court adequately explained its
ruling in oral proceedings).

(n3)Footnote 3. Best Products, Inc. v. Superior Court (2004) 119 Cal. App. 4th 1181, 1189, 15 Cal. Rptr. 3d 154
(defendant's failure to provide a privilege log did not constitute waiver of its right to assert attorney-client privilege and
work product protection in regard to interrogatories propounded by plaintiff, when defendant provided timely, albeit
boilerplate, response); see People ex rel. Lockyer v. Superior Court (2004) 122 Cal. App. 4th 1060, 1074-1075, 19 Cal.
Rptr. 3d 324 (because petitioner raised timely objections under former Code Civ. Proc. § 2031, now see Code Civ.
Proc. §§ 2031.240(b), 2031.260, on grounds of privilege to real party in interest's request for production of documents
and served privilege log, petitioner preserved its objections, regardless of whether objections were sufficiently detailed
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in their response or privilege log).

(n4)Footnote 4. See Best Products, Inc. v. Superior Court (2004) 119 Cal. App. 4th 1181, 1190, 15 Cal. Rptr. 3d
154 .

(n5)Footnote 5. Code Civ. Proc. § 2030.300.

(n6)Footnote 6. Obregon v. Superior Court (1998) 67 Cal. App. 4th 424, 432-433 .

(n7)Footnote 7. Obregon v. Superior Court (1998) 67 Cal. App. 4th 424, 434-435 .

(n8)Footnote 8. Obregon v. Superior Court (1998) 67 Cal. App. 4th 424, 435 . For further discussion of monetary
sanctions, see Ch. 42.

(n9)Footnote 9. Code Civ. Proc. § 2030.300; Professional Career Colleges, Magna Institute, Inc. v. Superior
Court (1989) 207 Cal. App. 3d 490, 493-494, 255 Cal. Rptr. 5 .

(n10)Footnote 10. See Code Civ. Proc. §§ 1013(a), 2016.050; see also Code Civ. Proc. § 1013(c), (e) (extension
for service by Express Mail or facsimile transmission); see also discussion of service in Ch. 8.

(n11)Footnote 11. Professional Career Colleges, Magna Institute, Inc. v. Superior Court (1989) 207 Cal. App. 3d
490, 493-494, 255 Cal. Rptr. 5 .

(n12)Footnote 12. See City of Los Angeles v. Superior Court (1961) 196 Cal. App. 2d 743, 748, 16 Cal. Rptr. 851
(decided under prior law).

(n13)Footnote 13. Columbia Broadcasting System, Inc. v. Superior Court (1968) 263 Cal. App. 2d 12, 18-19, 69
Cal. Rptr. 348 (decided under prior law).

(n14)Footnote 14. United Farm Workers of America v. Superior Court (1975) 47 Cal. App. 3d 334, 347, 120 Cal.
Rptr. 904 ; Wooldridge v. Mounts (1962) 199 Cal. App. 2d 620, 627-628, 18 Cal. Rptr. 806 (entire set struck when
court asked to rule on them eight days before date set for trial; cases decided under prior law); see Greyhound Corp. v.
Superior Court (1961) 56 Cal. 2d 355, 383, 15 Cal. Rptr. 90, 364 P.2d 266 (if possible, court should impose partial
limitations rather than outright denial of discovery; decided under prior law).

(n15)Footnote 15. United Farm Workers of America v. Superior Court (1975) 47 Cal. App. 3d 334, 348, 120 Cal.
Rptr. 904 (decided under prior law).

(n16)Footnote 16. Code Civ. Proc. § 2030.300(d).

(n17)Footnote 16.1. Code Civ. Proc. § 2023.030(a).

(n18)Footnote 16.2. Parker v. Wolters Kluwer U.S., Inc. (2007) 149 Cal. App. 4th 285, 294, 57 Cal. Rptr. 3d 18
(plain language of Code Civ. Proc. § 2030.300(d) requires trial court to impose monetary sanction even for first
offense).

(n19)Footnote 17. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n20)Footnote 18. Code Civ. Proc. § 2030.300. See Morgan v. Southern Cal. Rapid Transit Dist. (1987) 192 Cal.
App. 3d 976, 980-984, 237 Cal. Rptr. 756 (order striking defendant's answer for repeated failure to answer
interrogatories as within trial court's discretion; decided under prior law).
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(n21)Footnote 19. Code Civ. Proc. § 2030.300.

(n22)Footnote 20. Brantley v. Pisaro (1996) 42 Cal. App. 4th 1591, 1595, 50 Cal. Rptr. 2d 431 ; Leslie G. v.
Perry & Associates (1996) 43 Cal. App. 4th 472, 482, 50 Cal. Rptr. 2d 785 ; Union Bank v. Superior Court (1995) 31
Cal. App. 4th 573, 590, 37 Cal. Rptr. 2d 653 .

(n23)Footnote 21. Union Bank v. Superior Court (1995) 31 Cal. App. 4th 573, 578, 37 Cal. Rptr. 2d 653 .
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§ 60.50 Use of Answers at Trial or Hearing

At the trial or any other hearing in an action, so far as admissible under the rules of evidence, the propounding party, or
any other party other than the responding party, may use the answer or part of an answer to an interrogatory only against
the responding party.n1

It is not ground for objection to use of an answer to an interrogatory that the responding party is available to testify, has
testified, or will testify at the trial or other hearing.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesUseEvidenceDocumentary EvidenceWritingsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.410.

(n2)Footnote 2. Code Civ. Proc. § 2030.410.
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§ 60.51 Use of Amended Answers at Trial

At the trial of the action, the propounding party or any other party may use the initial answer under Code of Civil
Procedure Section 2030.410, and the responding party may then use the amended answer.n1 For use of an initial answer
pursuant to Code of Civil Procedure Section 2030.410, see § 60.50.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesUse

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.310.
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§ 60.52 Use of Unverified Answers at Trial

Answers to interrogatories must be made under oath to be admissible at trial.n1 However, responses to interrogatories
not made under oath have been held admissible as prior inconsistent statements, for which an oath is not required under
Evidence Code Sections 1235 and 1236.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsInterrogatoriesUseEvidenceDocumentary EvidenceWritingsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2030.210, 2030.410; LeGrand v. Yellow Cab Co. (1970) 8 Cal. App. 3d 125,
129 fn. 3, 87 Cal. Rptr. 292 .

(n2)Footnote 2. See LeGrand v. Yellow Cab Co. (1970) 8 Cal. App. 3d 125, 129 fn. 2, 87 Cal. Rptr. 292 .
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§ 60.60 Procedural Guide for Party Propounding Interrogatories

[1] Plaintiff's Motion to Propound Early Interrogatories

____________________ If plaintiff desires, prepare, serve, and file motion, with or without notice, for order to
propound interrogatories at time earlier than that permitted by statute, along with memoranda and supporting
declaration showing good cause [Code Civ. Proc. § 2030.020(d)]. See discussion in § 60.02. See also Chapter 8 for a
form of motion to make an discovery request earlier than the time permitted by statute.

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[2] Motion to Shorten Response Time

____________________ If earlier response than that permitted by statute is desired, prepare, file, and serve motion,
with or without notice, for order shortening time for response, memoranda, and supporting declaration, and prepare
order [See Code Civ. Proc. § 2030.260]. See discussion in § 60.32. See also Chapter 8 for a form to shorten time for
responses to discovery requests.

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[3] Propound Interrogatories

[a] Motion to Waive Service of Copies

Page 73



____________________ If desired, prepare, file, and serve motion, with or without notice, for order waiving
requirement of service of copies of interrogatories on parties other than responding party, along with memoranda and
supporting declaration [Code Civ. Proc. § 2030.080]. See discussion in § 60.13. See also § 60.74 (forms).

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[b] Service of Interrogatories

____________________ Serve copy of interrogatories on party to whom directed and on all other parties who have
appeared [Code Civ. Proc. § 2030.080]. See discussion in § 60.13. See also §§ 60.70 (Judicial Council official form
interrogatories) and 60.71 [1] (form of specially prepared interrogatories). Defendant may propound interrogatories to a
party without leave of court at any time,n1 Plaintiff may propound interrogatories to a party without leave of court at
any time 10 days after the earlier of service of summons on, or appearance by, that party, or in an unlawful detainer
action or other proceeding under Code of Civil Procedure Section 1159 et seq. (forcible entry and detainer), at any time
five days after service of the summons on, or appearance by, that party, whichever occurs first.n2 See discussion in §
60.02.

Date first set of interrogatories served: ___________________

Parties on whom interrogatories served: ___________________

Date responses/objections to first set due: ___________________

[4] Declaration or Stipulation to Propound More Than 35 Specially Prepared Interrogatories

[a] Declaration for Additional Discovery

____________________ If seeking to propound more than 35 specially prepared interrogatories, absent stipulation,
attach to each set of interrogatories a declaration containing substantially the statements set forth in Code of Civil
Procedure Section 2030.050 [Code Civ. Proc. § 2030.050]. See discussion in § 60.10[2]. See also § 60.72 [1] (form of
declaration).

[b] Stipulation to Propound More Than 35 Specially Prepared Interrogatories

____________________ As an alternative to [a], above, it appears that a party may stipulate with any other party that
each may propound to the other more than 35, or an unlimited number of, specially prepared interrogatories [See Code
Civ. Proc. § 2016.030]. See discussion in § 60.10[2][c].

[5] Propound Supplemental Interrogatory

____________________ If necessary, propound supplemental interrogatory to elicit any later acquired information
bearing on all answers previously made by responding party. Supplemental interrogatory can be propounded (1) twice
prior to initial setting of trial date, and (2) subject to time limit on discovery in Code of Civil Procedure Section
2024.010 et seq., once after the initial setting of trial date [See Code Civ. Proc. § 2030.070]. See discussion in §§
60.10[1][b], 60.13[3].
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Date supplemental interrogatory served: ___________________

Parties on whom supplemental interrogatory served: ___________________

Date responses/objections to supplemental interrogatory due: ___________________

[6] Propound Additional Supplemental Interrogatories

[a] Motion to Propound Additional Supplemental Interrogatories

____________________ If applicable, prepare, serve, and file motion, with or without notice, for leave to propound
additional number of supplemental interrogatories, along with memoranda and supporting declaration showing good
cause [Code Civ. Proc. § 2030.070]. See discussion in §§ 60.10[1][b], 60.13[3]. See also § 60.73 (forms).

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[b] Motion to Waive Service of Copies of Additional Supplemental Interrogatories

____________________ If desired, prepare, file, and serve motion for order waiving requirement of service of copies
of interrogatories on parties other than responding party [See Code Civ. Proc. § 2030.080]. See [3] [a], above.

[7] Motion to Compel Response to Interrogatories

____________________ If responding party fails to serve timely response, prepare, serve, and file notice of motion for
order compelling response and for monetary sanction, along with memoranda and supporting declaration [Code Civ.
Proc. §§ 2023.030(a), 2030.290; see Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to provide discovery)]. See
discussion in § 60.40. See also § 60.77 (forms).

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[8] Motion to Compel Further Response

____________________ If answer to any interrogatory is evasive or incomplete, or an unwarranted exercise of option
to produce documents, or if required specification of documents is inadequate, or if objection is without merit or too
general, prepare, file, and serve notice of motion for order to compel further response, along with memoranda, a
supporting declaration showing good-faith attempt at resolution of issues, and a separate statement, as required by
California Rules of Court, Rule 3.1020(a) [ see § 60.78[3]]. Notice of motion must be given within 45 days of either
service of response or any supplemental response (unless time extended for service by mail) or later date to which
parties agreed in writing [See Code Civ. Proc. §§ 2016.050, 2030.300]. See discussion in § 60.41. See also § 60.78
(forms).
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Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[9] Motion for Sanction for Failure to Obey Order

____________________ If responding party fails to obey order compelling response or further response to
interrogatories, prepare, file, and serve notice of motion for monetary, issue, evidence, or terminating sanctions, along
with memoranda and supporting declaration [See Code Civ. Proc. §§ 2030.290, 2030.300]. See discussion in §§ 60.40,
60.41. See also § 60.79 (forms).

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Department: ___________________

[10] Motion to Deem Initial Response to Interrogatories Binding

____________________ Prepare, file, and serve notice of motion for order that the initial answer to an interrogatory be
deemed binding, along with memoranda and supporting declaration showing good-faith attempt at resolution of issues
presented [See Code Civ. Proc. § 2030.310]. Note conditions under which court must grant order [See Code Civ. Proc.
§ 2030.310]. See discussion in § 60.34[2]. See also § 60.80 (forms).

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[11] Retention of Interrogatories and Response

____________________ Retain originals of both interrogatories (with original proof of service affixed) and sworn
response until six months after disposition of action, unless either party moves to preserve originals for longer period
[Code Civ. Proc. § 2030.280]. See discussion in § 60.14.

Date interrogatories and response may be destroyed: ___________________

[12] Opposition to Motion for Protective Order

____________________ If responding party moves for protective order, prepare, file, and serve declaration and
memoranda, if desired, opposing motion, and prepare for hearing [See Code Civ. Proc. § 2030.090; see also Part C (§§
60.20-60.29)].

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil
ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMethodsStipulationsCivil
ProcedureDiscoveryMisconductCivil ProcedureDiscoveryMotions to CompelCivil ProcedureDiscoveryProtective
Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.020(a).

(n2)Footnote 2. Code Civ. Proc. § 2030.020(b), (c).
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§ 60.61 Procedural Guide for Party Responding to Interrogatories

[1] Determine Appropriate Response to Interrogatories

____________________ Review interrogatories and determine appropriate response to each interrogatory [See Code
Civ. Proc. §§ 2030.210-2030.240; see also discussion in § 60.30]:

____________________ a. Answer

____________________ b. Exercise of Option to Produce Writings

____________________ c. Objection

[2] Agreement or Motion to Extend Response Time

[a] Agreement Between Parties to Extend Response Time

____________________ If desired, agree with propounding party to extend time for service of response to a set of
interrogatories, or to particular interrogatories in a set, to a date beyond that specified by statute [See Code Civ. Proc. §§
2030.260, 2030.270; see also Cal. Rules of Ct., Rule 3.250 (agreement generally not filed)]. See discussion in § 60.32.

Date interrogatories received: ___________________

Original date response due: ___________________

Date of writing confirming agreement: ___________________

Response date agreed to: ___________________

[b] Motion to Extend Response Time

____________________ If desired, prepare, serve, and file ex parte motion or notice of motion for order to extend time
for responding to interrogatories, along with memoranda and supporting declaration [See Code Civ. Proc. §§ 1054,
2030.260; Cal. Rules of Ct., Rule 2.20]. See discussion in § 60.32, and forms to extend time in Chapter 8. Time to
respond may also be extended by protective order [See [3], below].
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[3] Motion for Protective Order

____________________ If applicable, prepare, file, and serve notice of motion for protective order, along with
memoranda and supporting declaration showing good-faith attempt at resolution of issues [Code Civ. Proc. §
2030.090]. See discussion in Part C (§§ 60.20-60.29). See also § 60.75 (forms).

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Department: ___________________

[4] Response to Interrogatories

[a] Motion to Waive Service of Copies

____________________ If desired, prepare, file, and serve motion, with or without notice, for order waiving
requirement of service of copies of response on parties other than propounding party, along with memoranda and
supporting declaration [Code Civ. Proc. § 2030.260]. See discussion in § 60.33. See also § 60.74 (forms). Check local
rules for presenting a motion ex parte.

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[b] Service of Response

____________________ Prepare response to interrogatories by (1) answer containing information sought to be
discovered, (2) exercise of option to produce documents, or (3) objection [Code Civ. Proc. §§ 2030.210-2030.240].
Serve original of response on propounding party and on all other parties who have appeared unless court has relieved
responding party from required service on parties other than the propounding party [Code Civ. Proc. § 2030.080]. See
discussion in § 60.30. See also § 60.71 (forms).

Date interrogatories served: ___________________

Date response due: ___________________

Date response served: ___________________

Parties on whom response served: ___________________

[c] Service of Supplemental Response or Amended Answer

____________________ If supplemental interrogatory propounded [See Code Civ. Proc. § 2030.070], or if information
is subsequently discovered after initial answer, or was inadvertently omitted or mistakenly stated in initial answer [See
Code Civ. Proc. § 2030.310], then prepare and serve response to supplemental interrogatories or amended answers,
respectively. Supplemental response must be served according to time limit for service of responses [See Code Civ.
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Proc. § 2030.260], while amended answers apparently may be served at any time before trial [See Code Civ. Proc. §
2030.310; see, e.g., Guzman v. General Motors Corp. (1984) 154 Cal. App. 3d 438, 444-445, 201 Cal. Rptr. 246
(decided under prior law)]. See discussion in §§ 60.32 (time for response), § 60.34[1] (amended answer). See also §
60.71 [3] (response to supplemental interrogatory), [4] (amended answer).

[5] Motion to Relieve Responding Party From Waiver of Objection

____________________ Prepare, file, and serve motion, apparently with or without notice, for relief from waiver of
objection to interrogatories, along with memoranda and supporting declaration [Code Civ. Proc. § 2030.290]. See
discussion in § 60.30. See also § 60.76 (forms).

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[6] Opposition to Motion to Compel Response, Further Response, Obedience to Court Order, or for
Sanctions

____________________ If propounding party moves for response, further response, compliance with court order
compelling response or further response, or for sanctions, prepare, file, and serve declaration in opposition to motion
and opposing memoranda, as desired [See Code Civ. Proc. §§ 2030.290, 2030.300].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticeMotion PracticeContent & FormCivil
ProcedureDiscoveryMethodsInterrogatoriesFormCivil ProcedureDiscoveryMethodsStipulationsCivil
ProcedureDiscoveryMotions to CompelCivil ProcedureDiscoveryProtective Orders
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§ 60.70 Judicial Council Form Interrogatories

[1] Judicial Council Form Interrogatories--Unlimited Civil Case

[a] Form

Click here to view image.

[b] Comments

[i] Use of Form

This form is a reproduction of the official Form Interrogatories approved by the Judicial Council of California for
optional use in a civil action in unlimited civil cases based on personal injury, property damage, wrongful death, breach
of contract, or fraud, and for any other civil actions the Judicial Council deems appropriate.n1 Copies of this form are
available in electronic format in LexisNexisTM Automated California Judicial Council Forms. The forms may also be
viewed, and an interactive version accessed (for an individual or monthly charge) at www.lexis.com or
www.lexisone.com. The form is also available on the Internet at http://www.courtinfo.ca.gov/forms/.

These form interrogatories do not change existing law relating to interrogatories, nor do they affect a responding party's
right to assert any privilege or objection.n2

Separate Judicial Council forms are available for use in unlawful detainer actions (see [2], below) and family law
proceedings (see [4], below).

[ii] Instructions for Propounding Party

Sections 1 through 3 of the form set out instructions to all parties, the propounding party, and the answering party,
respectively. Section 4 of the form sets out a number of definitions to words that appear throughout the form
interrogatories; these appear in boldface, all-capital type. Note that in section 4(a) of the form, the propounding party's
counsel has the option either to check and use the Judicial Council's definition of ''incident'' for purposes of the form
interrogatories, or to provide and use a different definition of that term as drafted by counsel. attorney.
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In section 5 of the form, which sets out the form interrogatories, counsel should check the box before the number of
each interrogatory for which responses are sought. Care should be exercised in choosing the interrogatories applicable
to the action.n3

A party may propound any number of official form interrogatories that are relevant to the subject matter of the action.n4
Additional specially prepared interrogatories may be attached to this form, as long as the total number of specially
prepared interrogatories does not exceed the number of interrogatories authorized by Code of Civil Procedure Section
2030.030.n5 If the asking party is propounding or has propounded more than 35 specially prepared interrogatories, a
Declaration for Additional Discovery must be attached to the interrogatories.n6 For a form of Declaration for
Additional Discovery, see § 60.72.

[iii] Instructions for Responding Party

Sections 1 and 3 of the form set out instructions to all parties and instructions to the answering party, respectively, while
section 4 should be consulted for the definition of terms that appear throughout the form interrogatories in boldface,
all-capital type.

An answer or other appropriate response must be given to each interrogatory checked by the asking party.n7

As a general rule, within 30 days after counsel has been served with these interrogatories, counsel must serve responses
on the asking party and serve copies of the responses on all parties who have appeared.n8 If the interrogatories were
served by mail, the 30-day response period is extended five calendar days, if the place of address and the place of
mailing is within California, 10 calendar days if either the place of mailing or the place of address is outside California
but within the United States, and 20 calendar days if either the place of mailing or the place of address is outside the
United States.n9

Whenever an interrogatory may be answered by referring to a document, the document may be attached as an exhibit to
the response and referred to in the response.n10 If the document has more than one page, reference should be made to
the page and section where the answer to the interrogatory may be found.n11

Whenever an address and telephone number for the same person are requested in more than one interrogatory, the
responding party is required to furnish them by answering only the first interrogatory asking for that information.n12

If the responding party lacks enough personal knowledge to fully answer a form interrogatory, the responding party
must say so.n13 The responding party must make a reasonable and good faith effort to get the information by asking
other persons or organizations, unless the information is equally available to the asking party.n14

PRACTICE TIP:
Asserting privileges and/or objections. Because the various form interrogatories approved by the Judicial
Council of California contain prefatory language to the effect that they do not change existing law
relating to interrogatories, nor do they affect an answering party's right to assert any privilege or
objection, it is incumbent on counsel responding to these form interrogatories to assert appropriate
privileges and/or objections to the interrogatories, notwithstanding that the interrogatories are forms
approved by the Judicial Counsel.n15 Commentary by John F. DeMeo.

[iv] Responses to Requests for Admission

Paragraph 17.0 of this form asks the responding party for information about responses to requests for admission ''served
with'' the form interrogatories. Counsel propounding the interrogatories should note that a party may not combine in a
single document requests for admisssion with any other method of discovery.n16 Therefore, any requests for admission
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served with the form interrogatories must be set forth in a separate document.

[2] Judicial Council Form Interrogatories--Unlawful Detainer

[a] Form

Click here to view image.

[b] Comments

[i] Use of Form

This form is a reproduction of the Form Interrogatories--Unlawful Detainer, approved by the Judicial Council of
California for optional use in an unlawful detainer proceeding.n17 It is filled in as an example of interrogatories served
by a plaintiff landlord on a defendant tenant. Copies of this form are available in electronic format in LexisNexisTM
Automated California Judicial Council Forms. The forms may also be viewed, and an interactive version accessed (for
an individual or monthly charge) at www.lexis.com or www.lexisone.com. The form is also available on the Internet at
http://www.courtinfo.ca.gov/forms/. Interrogatories in addition to those contained in the form may be used.n18

These form interrogatories do not change existing law relating to interrogatories, nor do they affect a responding party's
right to assert any privilege or objection.n19 In determining whether to use these form interrogatories or any
interrogatories, the party propounding interrogatories should be aware that abuse can be punished by sanctions.n20

[ii] Instructions for Propounding Party

Counsel should mark the box before the number of each interrogatory for which answers are sought. Counsel should
exercise care in choosing the interrogatories applicable to the action.n21

A party may propound any number of official form interrogatories that are relevant to the subject matter of the
action.n22 Additional specially prepared interrogatories may be attached to the foregoing form.n23 If the total number
of specially prepared interrogatories exceeds 35, a Declaration for Additional Discovery must also be attached.n24 For a
form of declaration for additional discovery, see § 60.72[1].

[iii] Instructions for Responding Party

An answer or other appropriate response must be given to each interrogatory checked by the asking party.n25 Failure to
respond properly to the interrogatories may be punished by sanctions, including contempt proceedings, fine, attorney's
fee, and the loss of the case.n26

Within five days after counsel in an unlawful detainer action or other proceeding under Code of Civil Procedure Section
1159 et seq. (forcible entry and detainer) has been served with these interrogatories, counsel must serve the original of
the response on the propounding party and copies of the response on all parties who have appeared.n27 The court may
issue an order shortening the response time on motion by the propounding party. Similarly, the court may issue an order
extending time on motion by the responding party.n28 If the interrogatories were served by mail, the 30-day response
period is extended five calendar days if the place of address and the place of mailing is within California, 10 calendar
days if either the place of mailing or the place of address is outside California but within the United States, and 20
calendar days if either the place of mailing or the place of address is outside the United States.n29

Whenever an interrogatory may be answered by referring to a document, that document may be attached as an exhibit to
the response and referred to in the response.n30 If the document has more than one page, counsel should refer to the
page and section where the answer to the interrogatory can be found.n31
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Whenever an address and telephone number for the same person are requested in more than one interrogatory, counsel
is required to furnish them by answering only the first interrogatory asking for that information.n32

If the responding party lacks enough personal knowledge to fully answer a form interrogatory, the responding party
must say so.n33 The responding party must make a reasonable and good faith effort to get the information by asking
other persons or organizations, unless the information is equally available to the asking party.n34

[3] Judicial Council Form Interrogatories--Limited Civil Case

[a] Form

Click here to view image.

[b] Comments

[i] Use of Form

This form is a reproduction of the Form Interrogatories--Economic Litigation, approved by the Judicial Council of
California for optional use in a limited civil case.n35 However, these interrogatories may also be used in superior courts
in an unlimited civil case.n36 Copies of this form are available in electronic format in LexisNexisTM Automated
California Judicial Council Forms. The forms may also be viewed, and an interactive version accessed (for an
individual or monthly charge) at www.lexis.com or www.lexisone.com. The form is also available on the Internet at
http://www.courtinfo.ca.gov/forms/.

For time limitations, requirements for service on other parties, and other details, see Code of Civil Procedure Section
2030.010 et seq. and the cases construing those provisions.n37 These interrogatories do not change existing law
regarding interrogatories, nor do they affect a responding party's right to assert any privilege or objection.n38

[ii] Instructions for Propounding Party

Sections 1 through 3 of the form set out instructions to all parties, the propounding party, and the answering party,
respectively. Section 4 of the form sets out a number of definitions to words that appear throughout the form
interrogatories; these appear in boldface, all-capital type. Note that in section 4(a) of the form, the propounding party's
counsel has the option either to check and use the Judicial Council's definition of ''incident'' for purposes of the form
interrogatories, or to provide and use a different definition of that term as drafted by counsel. attorney.

In section 5 of the form, which sets out the form interrogatories, counsel should check the box next to each interrogatory
that counsel wants the answering party to answer. Counsel should use care in choosing those interrogatories that are
applicable to the case and within the restrictions discussed on page one of the form.n39

There are restrictions on discovery in limited civil cases. These restrictions limit the number of interrogatories that may
be asked.n40 Note that some of the interrogatories are similar to questions that appear on the Case Questionnaire and
may be omitted if the information has already been provided by that form.n41 For further discussion of limits on
discovery in limited civil cases, and of the use of Case Questionnaires, see Chapter 5.

[iii] Instructions for Responding Party

Sections 1 and 3 of the form set out instructions to all parties and instructions to the answering party, respectively, while
section 4 should be consulted for the definition of terms that appear throughout the form interrogatories in boldface,
all-capital type.
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An answer or other appropriate response must be given to each interrogatory checked by the asking party.n42

As a general rule, within 30 days after counsel has been served with these interrogatories, counsel must serve responses
on the asking party and serve copies of the responses on all parties who have appeared.n43 If the interrogatories were
served by mail, the 30-day response period is extended five days if the place of address is within California, 10 days if
the place of address is outside of California but within the United States, or 20 days if the place of address is outside the
United States.n44

Whenever an interrogatory may be answered by referring to a document, that document may be attached as an exhibit to
the response and referred to in the response.n45 If the document has more than one page, counsel should refer to the
page and section where the answer to the interrogatory can be found.n46

Whenever an address and telephone number for the same person are requested in more than one interrogatory, counsel
is required to furnish them by answering only the first interrogatory asking for that information.n47

If the responding party lacks enough personal knowledge to fully answer a form interrogatory, the responding party
must say so.n48 The responding party must make a reasonable and good faith effort to get the information by asking
other persons or organizations, unless the information is equally available to the asking party.n49

[4] Judicial Council Form Interrogatories--Family Law

[a] Form

Click here to view image.

Click here to view image.

[b] Comments

[i] Use of Form

This form reproduces two separate forms: (1) Form Interrogatories--Family Law; and (2) Schedule of Assets and
Debts--Family. Both are approved by the Judicial Council of California for optional use in family law proceedings.n50
Copies of this form are available in electronic format in LexisNexisTM Automated California Judicial Council Forms.
The forms may also be viewed, and an interactive version accessed (for an individual or monthly charge) at
www.lexis.com or www.lexisone.com. The forms are also available on the Internet at
http://www.courtinfo.ca.gov/forms/.

The Form Interrogatories--Family Law form is filled in as an example of interrogatories served by a petitioner on a
respondent. These interrogatories are intended to provide for the exchange of relevant information without unreasonable
expense to the answering party. They do not change existing law relating to interrogatories, nor do they affect a
responding party's right to assert any privilege or objection.n51

The blank Schedule of Assets and Debts--Family Law form is included because it typically is attached for completion
by the responding party.n52

For discussion and forms relating to family law proceedings generally, see Ch. 220, California Forms of Pleading and
Practice, Dissolution of Marriage and Related Proceedings (Matthew Bender).

[ii] Instructions for Propounding Party
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Counsel should check the box next to each interrogatory that counsel wants the answering party to answer.n53 The
Form Interrogatories--Family Law form contains 21 interrogatories, covering a variety of subject areas relevant to
family law proceedings.

If counsel wants the responding party to complete the Schedule of Assets and Debts--Family Law form, the box next to
Interrogatory No. 10 should be checked, and a blank copy of the Schedule should be attached to the completed
interrogatories form.

[iii] Instructions for Responding Party

The form interrogatories must be answered under oath within 30 days, in accordance with Code of Civil Procedure
Sections 2030.210 and 2030.260.n54 The 30-day response period for interrogatories served by mail is extended five
days if the place of address is within California, 10 days if the place of address is outside of California, or 20 days if the
place of address is outside of the United States.n55

The responding party must assert all available privileges.n56 If the responding party does not know the answer to an
interrogatory, he or she should so state.n57 If an interrogatory cannot be answered completely, the responding party
must answer as much as possible, state the reason for the incomplete answer, and state any information available about
the unanswered portion.n58 The responding party must furnish all information he or she has or can reasonably find out,
including all unprivileged information of his or her attorney, or under his or her control.n59

If an interrogatory is answered by referring to a document, the document must be attached as an exhibit to the response
and referred to in the response. If that document has more than one page, the reference must specify the page and
section where the answer can be found. Additionally, if that document may also be attached to the schedule of assets
and debts form, it should be attached only to the response, and the schedule of assets and debts form should refer to the
response.n60 When an interrogatory asks for the identification of a document, a copy of the document must be attached.
If a copy is not attached, an explanation of its absence must be given, in addition to a description of the document,
including its date and nature, and the name, address, telephone number, and occupation of the person who has the
document.n61

When an interrogatory asks for the identification of a person, the person's name, last known residence and business
address, telephone numbers, and company affiliation at the date of the relevant transaction must be given.n62

[5] Judicial Council Form Interrogatories--Employment Law

[a] Form

Click here to view image.

[b] Comments

[i] Use of Form

The form is a reproduction of the Judicial Council Form for optional use in employment cases. This form is available in
electronic format in LexisNexisTM Automated California Judicial Council Forms. The form may also be viewed, and an
interactive version accessed (for an individual or monthly charge), at www.lexis.com or www.lexisone.com. The form
is also available on the Internet at http://www.courtinfo.ca.gov/forms/.

[ii] Instruction for Propounding Party
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Counsel should check the box next to each interrogatory that counsel wants answering party to answer.n63 The form
consists of seventeen questions and subparts.

Legal Topics:

For related research and practice materials, see the following legal topics:
Computer & Internet LawTrademark ProtectionCivil Infringement ActionsRemediesDamagesReal Property
LawLandlord & TenantLandlord's Remedies & RightsPower to Reenter & TerminateReal Property LawTitle
QualityAdverse Claim ActionsUnlawful Detainer

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.710; Cal. Rules of Ct., 1.35 (optional forms); see also Sec. 2(a) of form.

(n2)Footnote 2. See Sec. 1(b) of form.

(n3)Footnote 3. See Sec. 2(b) of form.

(n4)Footnote 4. See Code Civ. Proc. § 2030.030.

(n5)Footnote 5. See Sec. 2(d) of form.

(n6)Footnote 6. See Code Civ. Proc. §§ 2030.030-2030.050.

(n7)Footnote 7. See Sec. 3(a) of form.

(n8)Footnote 8. See Code Civ. Proc. § 2030.260; Sec. 3(b) of form.

(n9)Footnote 9. See Code Civ. Proc. §§ 1013(a), 2016.050; see also Code Civ. Proc. § 1013(c), (e) (extension for
service by Express Mail or facsimile transmission), and discussion of service in Ch. 8.

(n10)Footnote 10. See Sec. 3(e) of form.

(n11)Footnote 11. See Sec. 3(e) of form.

(n12)Footnote 12. See Sec. 3(f) of form.

(n13)Footnote 13. See Code Civ. Proc. § 2030.220; Sec. 3(d) of form.

(n14)Footnote 14. See Code Civ. Proc. § 2030.220; Sec. 3(d) of form.

(n15)Footnote 15. See Code Civ. Proc. § 2030.210 et seq.

(n16)Footnote 16. Code Civ. Proc. § 2033.060(h).

(n17)Footnote 17. Code Civ. Proc. §§ 2030.010 et seq., 2033.710; see Cal. Rules of Ct., Rule 1.35 (optional
forms); see also Code Civ. Proc. §§ 1159-1179a (generally governing unlawful detainer proceedings). For further
discussion and forms relating to unlawful detainer proceedings, see California Forms of Pleading and Practice,
Unlawful Detainer, Forcible Entry, and Forcible Detainer.

(n18)Footnote 18. See Sec. 2(e) of form.

(n19)Footnote 19. See Sec. 1(b) of form.

(n20)Footnote 20. See Sec. 2(c) of form.
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(n21)Footnote 21. See Sec. 2(d) of form.

(n22)Footnote 22. See Code Civ. Proc. § 2030.030.

(n23)Footnote 23. See Sec. 2(e) of form.

(n24)Footnote 24. Code Civ. Proc. §§ 2030.030-2030.050.

(n25)Footnote 25. See Sec. 3(a) of form.

(n26)Footnote 26. See Sec. 3(a) of form.

(n27)Footnote 27. Code Civ. Proc. § 2030.260.

(n28)Footnote 28. Code Civ. Proc. § 2030.260(a).

(n29)Footnote 29. See Code Civ. Proc. §§ 1013(a), 2016.050; see also discussion of service in Ch. 8.

(n30)Footnote 30. See Sec. 3(e) of form.

(n31)Footnote 31. See Sec. 3(e) of form.

(n32)Footnote 32. See Sec. 3(f) of form.

(n33)Footnote 33. See Code Civ. Proc. § 2030.220; Sec. 3(d) of form.

(n34)Footnote 34. See Code Civ. Proc. § 2030.220; Sec. 3(d) of form.

(n35)Footnote 35. See Sec. 2(a) of form; see also Code Civ. Proc. §§ 90-100; Cal. Rules of Ct., Rule 201.1(c)
(optional forms). See further discussion of economic litigation in Ch. 5.

(n36)Footnote 36. See Sec. 2(a) of form.

(n37)Footnote 37. See Sec. 1(b) of form. See generally Parts A-F, above.

(n38)Footnote 38. See Sec. 1(c) of form.

(n39)Footnote 39. See Sec. 2(d) of form.

(n40)Footnote 40. See Code Civ. Proc. § 94; Sec. 2(b) of form.

(n41)Footnote 41. See Sec. 2(c) of form.

(n42)Footnote 42. See Sec. 3(a) of form.

(n43)Footnote 43. See Code Civ. Proc. § 2030.260; Sec. 3(b) of form.

(n44)Footnote 44. See Code Civ. Proc. §§ 1013(a), 2016.050; see also discussion of service in Ch. 8.

(n45)Footnote 45. See Sec. 3(e) of form.

(n46)Footnote 46. See Sec. 3(e) of form.

(n47)Footnote 47. See Sec. 3(f) of form.
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(n48)Footnote 48. See Code Civ. Proc. § 2030.220; Sec. 3(d) of form.

(n49)Footnote 49. See Code Civ. Proc. § 2030.220; Sec. 3(d) of form.

(n50)Footnote 50. Code Civ. Proc. §§ 2030.030-2030.070, 2033.710; Judicial Council Forms FL-142, FL-145.

(n51)Footnote 51. See Sec. 1 of form.

(n52)Footnote 52. See also discussion in [ii], below.

(n53)Footnote 53. See Sec. 1 of form.

(n54)Footnote 54. See Sec. 4 of form; Code Civ. Proc. § 2030.260(a) (response to be served on propounding party
within 30 days after service of interrogatories, absent motion to shorten or extend time); see also Sec. 5 of form (form
of oath).

(n55)Footnote 55. See Code Civ. Proc. §§ 1013(a), 2016.050; see also Code Civ. Proc. § 1013(c), (e) (extension
for service by Express Mail or facsimile transmission); see also discussion of service in Ch. 8.

(n56)Footnote 56. See Sec. 1 of form.

(n57)Footnote 57. See Sec. 4 of form.

(n58)Footnote 58. See Sec. 4 of form.

(n59)Footnote 59. See Sec. 4 of form.

(n60)Footnote 60. See Sec. 4 of form.

(n61)Footnote 61. See Sec. 2(g) of form.

(n62)Footnote 62. See Sec. 2(f) of form.

(n63)Footnote 63. See Sec. 1 of form.
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DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 60 Interrogatories
PART H. Forms

2-60 California Deposition and Discovery Practice § 60.71

§ 60.71 General Forms

[1] Interrogatories to Adverse Party

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)

NO.___________________
WRITTEN INTERROGATORIES
Code Civ. Proc. § 2030.010(a)

__________________________________________________

Propounding Party:___________________[name ],___________________[specify, e.g., Defendant]

Set Number: ___________________

Responding Party:___________________[name],___________________[specify, e.g., Plaintiff]

To___________________[specify party to whom interrogatories are propounded, e.g.,
plaintiff],____________________[name] and to his/her/its attorney of record:

___________________ [Propounding party, e.g., Defendant] requires that___________________[responding party,
e.g., plaintiff]___________________[name] [if responding party is an entity, add: (specify organizational status, e.g., a
corporation), by its officer or agent,] respond to the [interrogatories propounded in the attached Judicial Council official
interrogatories, and to the] following specially prepared interrogatories separately and fully in writing and under oath,
pursuant to Code of Civil Procedure Section 2030.010 et seq.
Dated: ___________________.
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___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[Set forth questions, numbering or
lettering each separately and consecutively,
leaving space for response, if desired; e.g.:]

Interrogatory No. 1. Were you acquainted with John Smith, who resides at___________________[address]
on___________________[date]?

Response:

Interrogatory No. 2. Was John Smith employed by you on that date?

Response:

Interrogatory No. 3. Please identify all writings on which your contention of defendant's negligence is based.

Response:

[b] Comments

[i] Use of Form

This form is a general form of specially prepared interrogatories from a party to another party. Any party may obtain
discovery within the scope fixed by Code of Civil Procedure Section 2017.010 et seq., and subject to the restrictions set
forth in Code of Civil Procedure Section 2019.010 et seq., by propounding to any other party to the action written
interrogatories to be answered under oath.n1

Defendant may propound interrogatories to a party to the action without leave of court at any time.n2 Plaintiff may
propound interrogatories to a party without leave of court any time 10 days after the earlier of service of summons on or
appearance by, that party, or in an unlawful detainer action or other proceeding under Code Civ. Proc. § 1159 et seq.
(forcible entry and detainer), any time five days after service of the summons on, or appearance by, that party,
whichever occurs first.n3 However, on motion with or without notice, the court, for good cause shown, may grant leave
to plaintiff to propound interrogatories at an earlier time.n4

[ii] Format of Interrogatories

Although the statutes and rules of court do not require any specific form for specially prepared interrogatories, they do
furnish guidelines for what must and must not appear in the interrogatories. Code of Civil Procedure Section 2030.060,
for example, requires that in the first paragraph of an interrogatory immediately below the title of the case, there must
appear the identity of the propounding party, the set number, and the identity of the responding party. Additionally, a
party propounding interrogatories must number each set of interrogatories consecutively.n5 It is recommended that if
more than one set of interrogatories is served on a party to whom they are directed, the number of the first interrogatory
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in a subsequent set be one number higher than that of the last interrogatory of the previous set.

Each interrogatory in a set must be separately set forth and identified by number or letter.n6 Furthermore, each
interrogatory must be full and complete in itself, and no preface or instructions may be included with a set of
interrogatories unless the set has been approved under Code of Civil Procedure Section 2033.710 (form interrogatories
promulgated by the Judicial Council).n7 Any term specially defined in a set must be typed with all letters capitalized
whenever that term appears.n8 No specially prepared interrogatory can contain subparts, or a compound, conjunctive, or
disjunctive question.n9 An interrogatory may not be made a continuing one so as to impose on the answering party a
duty to supplement an answer to it that was initially correct and complete with information thereafter acquired.n10

For further discussion of the form and content of interrogatories, see § 60.11.

[iii] Number of Interrogatories

A party is generally limited to propounding 35 specially prepared interrogatories.n11 However, additional specially
prepared interrogatories may be propounded if the serving party attaches a Declaration for Additional Discovery to the
interrogatories.n12 For further discussion, see § 60.10. For a form of declaration for additional discovery, see §
60.72[1].

A party may also propound any number of official form interrogatories.n13 For Judicial Council official form
interrogatories, see § 60.70.

[iv] Service of Interrogatories

The propounding party must serve a copy of the interrogatories on the party to whom they are directed and on all other
parties who have appeared in the action, unless the court on motion with or without notice has relieved that party from
this requirement on its determination that service on all other parties would be unduly expensive or burdensome.n14 A
copy of the proof of service should be attached to all copies served.n15

The original of the interrogatories shall not be filed with the court, but must be retained by the propounding party, with
the original proof of service affixed thereto, until six months after final disposition of the action. At that time, the
original may be destroyed, unless the court on motion of any party, and for good cause shown, orders the originals to be
preserved for a longer period.n16

[2] Response to Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)

NO.___________________
RESPONSE TO INTERROGATORIES
Code Civ. Proc. §§ 2030.210-2030.240

__________________________________________________
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Responding Party:___________________[name],___________________[specify, e.g., Plaintiff]

Set Number: ___________________

Propounding Party:___________________[name],___________________[specify, e.g., Defendant]

___________________ [Specify responding party, e.g., Plaintiff]___________________[name] [if responding party is
an entity, add: ___________________(specify organizational status, e.g., a corporation), by its officer or agent,]
responds to the interrogatories served on him/her/it on___________________[date], as follows:

[Set forth responses, e.g.:]

Answer to Interrogatory No. 1.:

I was acquainted with John Smith, who resides at___________________[address], on___________________[date].

Objection to Interrogatory No. 2.:

I object to this interrogatory on the ground that___________________[specify ground of objection, e.g., it is not
relevant to the subject matter of this action, and therefore beyond the scope of discovery delimited by Code of Civil
Procedure Section 2017.010 et seq.].

Objection and Answer to Interrogatory No. 3.:

I object to___________________[specify portion of interrogatory believed to be objectionable] on the ground
that___________________[specify, e.g., it calls for information I communicated in confidence to my attorney, and thus
the information is protected from disclosure by the attorney-client privilege contained in Evidence Code Sections
950-962]. As to the remainder of this interrogatory,___________________[state answer to remainder of interrogatory].

Answer to Interrogatory No. 4.:

I do not have personal knowledge sufficient to respond to this interrogatory, or any part of it.___________________[I
have made a reasonable and good-faith effort to obtain the information by___________________(describe efforts to
obtain information from other persons or organizations ), and have been unable to obtain the information or This
information is equally available to___________________(specify propounding party, e.g., defendant) in
that___________________(describe availability of information and propounding party's access to it ).]

___________________ [Production or Specification] of writings in response to Interrogatory No. 5.:

[EITHER, if responding party exercises its option to respond
by way of production of writings]

I base my contention of___________________[specify party, e.g., defendant]'s negligence in part
on___________________[describe writings ], copies of which are attached hereto and incorporated by reference herein.

[OR, if responding party answers by way of
specification of writings]
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The answer to this interrogatory would necessitate the___________________[preparation or making]
of___________________[a compilation or an abstract or an audit or a summary]___________________[of or
from]___________________[describe writings of responding party ], pursuant to Code of Civil Procedure Section
2030.230. The___________________[burden or expense] of___________________[preparing or making]
the___________________[compilation or abstract or audit or summary] would be substantially the same for the
propounding party as for the responding party. Pursuant to Section 2030.230 of the Code of Civil Procedure, the
propounding party may___________________[derive or ascertain] the answer to this interrogatory by examining,
auditing, or inspecting___________________[describe documents in sufficient detail to permit propounding party to
locate and identify them], and by making copies, compilations, abstracts, or summaries from or of them,
at___________________[location of documents, including street address, if necessary],
on___________________[date], at___________________[time], or at any other time and place as may be mutually
agreed on.

[Continue responses]

[Identify signer and signature under oath:]

I,___________________[name], declare that:

[EITHER, if party to whom interrogatories are directed
is a natural person]

I am the___________________[specify party, e.g., plaintiff and responding party] in the above-entitled proceeding.

[OR, if party to whom interrogatories is directed
is an entity ]

I am an officer, to wit:___________________[specify title, e.g., President] of___________________[specify entity,
e.g., ___________________(name ), a corporation organized and existing under the laws of the State of
California].___________________[Name of entity] is the___________________[specify party, e.g., plaintiff and
responding party] in the above- entitled proceeding, and I have been authorized to sign this response under oath on its
behalf.

I certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date]

___________________[signature]

[If the response contains one or more objections, add]

I,___________________[name of attorney ] am____________________[the or one of the] attorney(s) for the
responding party herein. Pursuant to the provisions of Code of Civil Procedure Section 2030.250, I hereby sign the
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response.
___________________[date ]

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

[i] Use of Form

This form is a general form for use in response to interrogatories.n17 A response may consist of (1) an answer
containing the information sought to be discovered, (2) an exercise of the responding party's option to produce writings,
or (3) an objection to the particular interrogatory.n18 Under the conditions specified in Code of Civil Procedure Section
2030.230, if the answer to an interrogatory would necessitate the preparation or making of a compilation, abstract, audit,
or summary of or from documents of the responding party, and if the burden or expense of preparing or making it would
be substantially the same for the party propounding the interrogatory as for the responding party, it is a suficient answer
to that interrogatory to refer to Code of Civil Procedure Section 2030.230 and to specify the documents from which the
answer may be derived or ascertained.n19 For further discussion of the specification of writings, see § 60.30[4].

[ii] Format of Response

In the first paragraph of the response, immediately below the title of the case, there must appear the identity of the
responding party, the set number, and the identity of the propounding party.n20

Each answer, exercise of option, or objection in the response must bear the same identifying number or letter and be in
the same sequence as the corresponding interrogatory. However, the text of that interrogatory need not be repeated.n21

For further discussion of the content of a response, see § 60.30.

[iii] Signature of Response

The party to whom the interrogatories are directed must sign the response under oath unless the response contains only
objections.n22 If that party is a public or private corporation, or a partnership, association, or governmental agency, one
of its officers or agents must sign the response under oath on behalf of that party.n23

The attorney for the responding party must sign any responses that contain an objection.n24

For a discussion of the effect of an officer's or agent's signature when the officer or agent is an attorney, see § 60.31[2].

[iv] Service of Response

Within 30 days after service of the interrogatories, the party to whom the interrogatories are propounded must serve the
original of the response to them on the propounding party, unless the court has either shortened or extended the time for
response.n25 In an unlawful detainer action or other proceeding under Code of Civil Procedure Section 1159 et seq.
(forcible entry and detainer), the responding party has five days from the date of service to respond, unless on motion of
the propounding party the court has shortened the time for response or unless on motion of the responding party the
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court has extended the time for response.n25.1 If the interrogatories were served by mail, the 30-day response period is
extended five days if the place of address is within California, 10 days if the place of address is outside California but
within the United States, or 20 days if the place of address is outside the United States.n26 Alternatively, the
propounding party and the responding party may agree to extend the time for service of a response to a set of
interrogatories, or to particular interrogatories in a set, to a date beyond these dates.n27 The agreement must be
confirmed in writing.n28 For further discussion of the time for service of a response, see § 60.32.

The party to whom the interrogatories are propounded must also serve a copy of the response on all other parties who
have appeared in the action, unless the court has relieved that party from this requirement.n29 For discussion of the
conditions under which this requirement may be waived, see § 60.33 [2]. For forms for use to waive service of copies,
see § 60.74.

[3] Response to Supplemental Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)

NO.___________________
RESPONSE TO SUPPLEMENTAL INTERROG-
ATORIES
Code Civ. Proc. § 2030.070

__________________________________________________

Responding Party:___________________[name],___________________[specify, e.g., Plaintiff]

Set Number: ___________________

Propounding Party:____________________[name],____________________[specify, e.g., Defendant]

Supplemental Resonse

___________________ [Specify responding party, e.g., Plaintiff]___________________[name] [if responding party is
an entity, add:___________________ (specify organizational status, e.g., a corporation), by its officer or agent,]
responds to the supplemental___________________[interrogatory or interrogatories] served on him/her/it
on___________________[date], as follows:

[Set forth supplemental responses, e.g.:]

Response to Supplemental Interrogatory Number _____:

As a result of the automobile accident that is the subject matter of this action, I have sustained physical injuries in
addition to those which I described in my response to defendant's first set of interrogatories. These additional injuries
are___________________[describe].
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Response to Supplemental Interrogatory Number _____:

As a result of physical injuries that I sustained in the automobile accident that is the subject matter of this action, I have
incurred medical expenses in addition to those that I described in my response to defendant's first set of interrogatories.
These additional expenses are___________________[itemize].

[Continue supplemental responses ]

[See [2] [a], above, for form of
signature under oath at end of response]

[b] Comments

This form is for use to respond to supplemental or additional supplemental interrogatories.n30

In addition to the number of interrogatories permitted by Code of Civil Procedure Sections 2030.030 and 2030.040, a
party may propound a supplemental interrogatory to elicit any later-acquired information bearing on all answers
previously made by any party in response to interrogatories (1) twice prior to the initial setting of a trial date, and (2)
subject to the time limit on discovery as provided in Code of Civil Procedure Section 2024.010 et seq., once after the
initial setting of a trial date.n31 On motion, for good cause shown, the court may grant leave to a party to propound an
additional number of supplemental interrogatories.n32

In each set of supplemental responses to interrogatories, the following must appear in the first paragraph immediately
below the title of the case: the identity of the propounding party, the identity of the responding party, the set number
being responded to, and the nature of the paper.n33 Each supplemental response must be identified by the same number
or letter and be in the same sequence as the corresponding interrogatory, but the text must not be repeated.n34 Counsel
should note that the requirements governing form, content, verification, signature, service, and retention of responses to
interrogatories in general apply with equal force to supplemental responses.n35 See the comments to the form of
response in [2][b], above.

For further discussion of the availability of supplemental interrogatories, see § 60.10[1][b].

[4] Amended Answer to Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)

NO.___________________
AMENDED ANSWER(S) TO INTERROGATOR-
IES
Code Civ. Proc. § 2030.310

__________________________________________________
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Responding Party:____________________[name ],____________________[specify, e.g., Plaintiff]

Set Number: ____________________

Propounding Party:____________________[name ],____________________[specify, e.g., Defendant]

Amended Answer(s)

___________________ [Specify responding party, e.g., Plaintiff]___________________[name ], [if responding party
is an entity, add:___________________ (specify organizational status, e.g., a corporation), by its officer or agent,]
amends his/her/its answer(s) to___________________[specify propounding party, e.g., defendant]'s interrogatory
number(s)___________________served on___________________[specify party, e.g., plaintiff]
on___________________[date ] and initially answered on___________________[date ], as follows:

[Set forth amended answers, e.g.: ]

Amended Answer to Interrogatory No. 2.:

John Smith was employed by XYZ Corporation on January 15, 2005.

Amended Answer to Interrogatory No. 4.:

John Smith was employed by XYZ Corporation on that date in the capacity of executive secretary.

[Continue amended answers ]

[See [2] [a], above, for form of
signature under oath at end of response ]

[b] Comments

This form is for use in providing an amended answer to one or more interrogatories.n36

Without leave of court, a party may serve an amended answer to any interrogatory that contains information
subsequently discovered, inadvertently omitted, or mistakenly stated in the initial interrogatory.n37

In each set of amended answers to interrogatories, the following must appear in the first paragraph immediately below
the title of the case: the identity of the propounding party, the identity of the responding party, the set number being
responded to, and the nature of the paper.n38 Each amended answer must be identified by the same number or letter and
be in the same sequence as the corresponding interrogatory, but the text must not be repeated.n39 Counsel should note
that the requirements governing form, content, verification, signature, service, and retention of responses to
interrogatories in general apply with equal force to amended answers.n40 See the comments to the form of response in
[2][b], above.

For discussion of use of an amended answer at trial, see Part F (§§ 60.50-60.59). For forms for use by the propounding
party to obtain an order that an initial answer to an interrogatory be deemed binding on the responding party, see §
60.80.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Business & Corporate LawCorporationsDirectors & OfficersGeneral OverviewCivil ProcedurePleading &
PracticePleadingsAnswersReal Property LawTitle QualityAdverse Claim ActionsUnlawful Detainer

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2030.010(a); see discussion in § 60.01.

(n2)Footnote 2. Code Civ. Proc. § 2030.020(a).

(n3)Footnote 3. Code Civ. Proc. § 2030.020(b), (c).

(n4)Footnote 4. Code Civ. Proc. § 2030.020(d); see discussion in § 60.02.

(n5)Footnote 5. Code Civ. Proc. § 2030.060(a), (b).

(n6)Footnote 6. Code Civ. Proc. § 2030.060(c).

(n7)Footnote 7. Code Civ. Proc. § 2030.060(d).

(n8)Footnote 8. Code Civ. Proc. § 2030.060(e).

(n9)Footnote 9. Code Civ. Proc. § 2030.060(f).

(n10)Footnote 10. Code Civ. Proc. § 2030.060(g).

(n11)Footnote 11. See Code Civ. Proc. § 2030.030.

(n12)Footnote 12. See Code Civ. Proc. §§ 2030.040, 2030.050.

(n13)Footnote 13. See Code Civ. Proc. § 2030.030.

(n14)Footnote 14. Code Civ. Proc. § 2030.080; see discussion in § 60.13. For forms for waiver of service of
copies, see § 60.74.

(n15)Footnote 15. See general discussion of service requirements in Chapter 8.

(n16)Footnote 16. See Code Civ. Proc. § 2030.280.

(n17)Footnote 17. See Code Civ. Proc. §§ 2030.210-2030.240.

(n18)Footnote 18. Code Civ. Proc. §§ 2030.210-2030.240.

(n19)Footnote 19. See Code Civ. Proc. § 2030.230.

(n20)Footnote 20. Code Civ. Proc. § 2030.210(b).

(n21)Footnote 21. Code Civ. Proc. § 2030.210(c).

(n22)Footnote 22. Code Civ. Proc. § 2030.250(a).

(n23)Footnote 23. Code Civ. Proc. § 2030.250(b).

(n24)Footnote 24. Code Civ. Proc. § 2030.250(c).
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(n25)Footnote 25. See Code Civ. Proc. § 2030.260(a).

(n26)Footnote 25.1. Code Civ. Proc. § 2030.260(b).

(n27)Footnote 26. See Code Civ. Proc. §§ 1013(a), 2016.050; see also Code Civ. Proc. § 1013(c), (e) (extension
for service by Express Mail or facsimile transmission); see also discussion of service in Chapter 8.

(n28)Footnote 27. See Code Civ. Proc. § 2030.270(a).

(n29)Footnote 28. Code Civ. Proc. § 2030.270(b).

(n30)Footnote 29. See Code Civ. Proc. § 2030.260(c).

(n31)Footnote 30. See Code Civ. Proc. § 2030.070.

(n32)Footnote 31. See Code Civ. Proc. § 2030.070.

(n33)Footnote 32. See Code Civ. Proc. § 2030.070(c); see forms in § 60.73.

(n34)Footnote 33. Cal. Rules of Ct., Rule 3.1000(a).

(n35)Footnote 34. Cal. Rules of Ct., Rule 3.1000(b).

(n36)Footnote 35. See Code Civ. Proc. §§ 2030.210-2030.240 (form and content), 2030.250 (verification and
signature), 2030.260-2030.270 (service), 2030.280 (retention of original of response).

(n37)Footnote 36. See Code Civ. Proc. § 2030.310.

(n38)Footnote 37. Code Civ. Proc. § 2030.310.

(n39)Footnote 38. Cal. Rules of Ct., Rule 3.1000(a).

(n40)Footnote 39. Cal. Rules of Ct., Rule 3.1000(b).

(n41)Footnote 40. See Code Civ. Proc. §§ 2030.210-2030.240 (form and content), 2030.250 (signature under
oath), 2030.260-2030.270 (service), 2030.280 (retention of original of response).
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§ 60.72 Declaration for Additional Discovery

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)

NO.___________________
DECLARATION FOR ADDITIONAL DISCOV-
ERY
Code Civ. Proc. § 2030.050

__________________________________________________

I, ___________________, declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and presently the attorney of record herein for___________________(name
),___________________(specify, e.g., defendant) in this___________________(action or proceeding) or a party to
this___________________(action or proceeding) appearing in propria persona].

2. 2.I am propounding to___________________[specify, e.g., plaintiff],___________________[name ], the
attached set of interrogatories, set number ____________________.

3. 3.This set of interrogatories will cause the total number of specially prepared interrogatories propounded
to___________________[specify, e.g., plaintiff] to exceed the number of specially prepared interrogatories permitted
by Code of Civil Procedure Sections 2030.030-2030.070.

4. 4.I have previously propounded a total of____________________interrogatories
to___________________[specify, e.g., plaintiff], of which____________________[specify number ] interrogatories
were not official form interrogatories.
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5. 5.This set of interrogatories contains a total of____________________specially prepared interrogatories.

6. 6.I am familiar with the issues and the previous discovery conducted by all of the parties in the case.

7. 7.I have personally examined each of the questions in this set of interrogatories.

8. 8.This number of questions is warranted under Code of Civil Procedure Section 2030.040
because___________________[state each factor under Section 2030.040 that is relied on, as well as the reasons why
any factor relied on is applicable to the instant lawsuit ].

9. 9.None of the questions in this set of interrogatories is being propounded for any improper purpose, such as to
harass___________________[specify, e.g., plaintiff], or his/her/its attorney, or to cause unnecessary delay or needless
increase in the cost of litigation.
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Dated:___________________

___________________[signature ]

Attorney for___________________

[propounding party ]

[2] Comments

This form of declaration must be attached to each set of interrogatories when the propounding party is propounding or
has propounded more than 35 specially prepared interrogatories to any other party.n1 For discussion of the contents of
the form, see § 60.10[2].

It is not clear whether this declaration must be attached to supplemental or additional supplemental interrogatories
authorized by Code of Civil Procedure Section 2030.070, when those interrogatories bring the total number of specially
prepared interrogatories propounded over 35.n2

A declaration for additional discovery, whether offered separately or as an attachment to another document, may not be
filed unless offered as relevant to the determination of an issue in a law and motion proceeding or other hearing or is
ordered filed for good cause.n3 The party who serves a declaration for additional discovery must retain the original with
the original proof of service affixed. The declaration must be retained until six months after final disposition of the
cause, unless the court on motion of any party and for good cause shown orders the declaration preserved for a longer
period.n4

[3] References

For a general discussion and form of declaration, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureDiscoveryMethodsInterrogatoriesForm

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2030.050.
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(n2)Footnote 2. See Code Civ. Proc. § 2030.070; see also discussion in § 60.10[1].

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.250(a)(17).

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.250(b).
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§ 60.73 Proceedings to Propound Additional Supplemental Interrogatories

[1] Notice of Motion and Motion for Order to Propound Additional Supplemental Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO PROPOUND ADDITIONAL SUPPLE-
MENTAL INTERROGATORY NUM-
BERS____________________[; MEMORANDA;
DECLARATION(S)
OF____________________(name(s ) )] [Telephone
Appearance]
Code Civ. Proc. § 2030.070
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To___________________[specify answering party, e.g., plaintiff]___________________[name ], and to his/her/its
attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
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thereafter as the matter can be heard in [___________________ (Department or Division)____________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant]___________________[name] will, and hereby does,
move for an order seeking leave to propound an additional____________________[specify number] supplemental
interrogatories. The motion will be made on the grounds that___________________[specify grounds constituting good
cause for propounding additional supplemental interrogatories].

The motion will be based on this notice of motion, memoranda provided set forth below, the attached declaration(s)
of___________________[name(s) ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

This form of notice of motion and motion is for use by a party who seeks leave to propound an additional number of
supplemental interrogatories beyond the supplemental interrogatories allowed by Code of Civil Procedure Section
2030.070.n1 The motion can only be granted on a showing of good cause.n2 The motion is not expressly required to be
made on notice under Code of Civil Procedure Section 1005, but notice should be used if possible.n3

When the moving party is propounding or has propounded more than 35 interrogatories to the responding party, it is not
clear whether there must be attached to each set of additional supplemental interrogatories a declaration containing
substantially the information set forth in Code of Civil Procedure Section 2030.050. It appears that the declaration is not
required in this situation.n4 It is advisable to attach a copy of the order authorizing additional supplemental
interrogatories to the interrogatories when they are served so all parties served may be aware that the additional
supplemental interrogatories have been judicially allowed.

For a form of supporting declaration to accompany this notice of motion, see [2][a], below.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Order to Propound Additional Supplemental Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

)
) NO.___________________
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______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)

DECLARATION OF____________________[name
] IN SUPPORT OF MOTION FOR ORDER TO
PROPOUND ADDITIONAL SUPPLEMENTAL IN-
TERROGATORY NUM-
BERS____________________
Code Civ. Proc. § 2030.070
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify, e.g., defendant)].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., defendant]'s motion
for an order to propound an additional____________________[specify number ] supplemental interrogatories.

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4. ___________________ [Identify moving party, e.g., Defendant] has served____________________[number ]
supplemental interrogatories on___________________[identify responding party, e.g.,
plaintiff]____________________[name ] on____________________[date ], and has further
served____________________[number ] supplemental interrogatories on____________________[date ]
on____________________[identify party ].

5. 5.Good cause exists for propounding the additional supplemental interrogatories to elicit any later-acquired
information bearing on___________________[specify responding party, e.g., plaintiff]'s previous responses in
that___________________[specify, in as many paragraphs as necessary, facts showing that the responding party has
acquired new information that has a bearing on previous responses ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________[signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order to propound supplemental interrogatories in
addition to the number of supplemental interrogatories permitted by Code of Civil Procedure Section 2030.070.n5
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Code of Civil Procedure Section 2030.070 does not define grounds for good cause. It appears good cause would exist if
the propounding party has learned, perhaps through the use of other discovery methods, that the responding party has
acquired information that has a bearing on previous answers, and that the use of additional interrogatories would be the
most efficient method of acquiring this information. For example, the responding party may have discovered the
identity and location of additional persons with knowledge of discoverable matters, or located lost documents.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Leave to Propound Additional Supplemental Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING LEAVE TO PROPOUND
ADDITIONAL SUPPLEMENTAL INTERROGAT-
ORIES
Code Civ. Proc. § 2030.070
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., defendant],___________________[name ] for an order
granting leave to propound____________________[specify number ] additional supplemental interrogatories came on
regularly for hearing by this court on___________________[date ]. Plaintiff appeared by
counsel___________________[name ]; defendant appeared by counsel___________________[name ].

On proof of good cause made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that___________________[specify moving party,
e.g., defendant] is granted leave to propound to___________________[name ] an
additional____________________[specify number ] supplemental interrogatories to elicit any later- acquired
information that has a bearing on responses previously made by___________________[name ].
Dated: ___________________.

___________________[signature ]

Judge of the___________________Court
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[b] Comments

This form of order is for use when the court has granted a motion for leave to propound a specified number of
supplemental interrogatories, in addition to those permitted to be propounded as a matter of right under Code of Civil
Procedure Section 2030.070.n6 See the comments to the notice of motion in [1] [b], above.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAmended PleadingsLeave of CourtCivil ProcedureJudicial
OfficersJudgesGeneral OverviewCivil ProcedureDiscoveryMethodsInterrogatoriesForm

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2030.070.

(n2)Footnote 2. See Code Civ. Proc. § 2030.070.

(n3)Footnote 3. See Code Civ. Proc. §§ 1005(a)(13), 2030.070. See discussion of when notice of motion is
required in Chapter 8.

(n4)Footnote 4. See Code Civ. Proc. § 2030.050.

(n5)Footnote 5. See Code Civ. Proc. § 2030.070.

(n6)Footnote 6. See Code Civ. Proc. § 2030.070.
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§ 60.74 Proceedings to Waive Service of Copies of Interrogatories or Response

[1] Notice of Motion and Motion for Order to Waive Service of Copies of Interrogatories or Response

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO WAIVE SERVICE OF COPIES
OF___________________[INTERROGATORIES or
RESPONSE TO INTERROGATORIES] [; POINTS
AND AUTHORITIES; DECLARATION(S)
OF___________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. § 2030._____
[080 or 260]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To each party herein and to the attorney of record for each party:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
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thereafter as the matter can be heard in [___________________ (Department or Division)____________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant]___________________[name ] will, and hereby does,
move for an order waiving service of copies of___________________[___________________ (specify, e.g., its first set
of) interrogatories or its response to___________________(specify, e.g., plaintiff's first set of) interrogatories]
on___________________[specify name and party status of those parties who have appeared in the action, other than
the propounding and responding parties]. The motion will be made on the grounds that service of
the___________________[interrogatories or responses] will be___________________[unduly expensive or
burdensome].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s)], [a copy of the above-mentioned___________________(interrogatories or
response), attached hereto,] and the papers, records, and file in this action [, in particular, the documents described in
Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as may be
presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use to seek waiver of service of copies of interrogatories or responses to
interrogatories on all parties who have appeared in the action other than the propounding and responding parties, when
service would be unduly expensive or burdensome.n1 It is useful in cases involving multiple parties in which no
purpose is served in providing copies of interrogatories and answers between [if referring to interrogatories and
answers ], to [if referring to copies ] certain of the parties. For discussion of service of interrogatories and responses,
see § 60.13.

The motion may be made with or without notice.n2 If the motion is made ex parte, the foregoing form will need to
modified. For a discussion of ex parte motion procedures, see Chapter 8. If it is the local practice to allow presentation
of the above motion verbally or by declaration without formal motion form, the form of order found in [3], below, may
be used along with a copy of the set of interrogatories.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Order to Waive Service of Copies of Interrogatories or Response

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________
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______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER TO
WAIVE SERVICE OF COPIES
OF____________________[INTERROGATORIES
or RESPONSE TO INTERROGATORIES]
Code Civ. Proc. § 2030._____
[080 or 260]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify, e.g., defendant)].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., defendant]'s motion
for an order to waive service of copies of___________________[___________________ (specify, e.g., its first set of)
interrogatories or its response to___________________(specify, e.g., plaintiff's first set of) interrogatories]
on___________________[specify name and party status of those parties who have appeared in the action, other than
the propounding and responding parties ].

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding].

4. 4.Pursuant to Code of Civil Procedure Section____________________[2030.080 or 2030.260], the
above-mentioned___________________[interrogatories or responses]___________________[have been or will be]
served by___________________[specify moving party, e.g., defendant]___________________[name]
on___________________[specify party, e.g., plaintiff]___________________[name].

5. 5.Service of copies of the above-mentioned___________________[interrogatories or responses]
on___________________[specify name and party status of other parties who have appeared in the action] will
be___________________[unduly expensive or burdensome] and will not serve any valid purpose in
that___________________[describe why service of copies will be unduly expensive or burdensome].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________[signature]
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[b] Comments

This form of declaration is for use in support of a motion, whether made with or without notice, for an order waiving
service of interrogatories or responses to interrogatories on all parties to the action other than the propounding and
responding parties, when service would be unduly expensive or burdensome.n3

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Waive Service of Copies of Interrogatories or Response

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO WAIVE SER-
VICE OF COPIES
OF____________________[INTERROGATORIES
or RESPONSE TO INTERROGATORIES]
Code Civ. Proc. § 2030._____ [080 or 260]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify moving party, e.g., defendant],___________________[name], for an
order to waive service of copies of___________________[interrogatories or responses to interrogatories] came on
regularly for hearing by this court on___________________[date]. Plaintiff appeared by
counsel___________________[name]; defendant appeared by counsel___________________[name] [specify any other
parties who appeared].

On proof being made to the satisfaction of the court, and it appearing that service of
the___________________[interrogatories or responses] designated below on the parties named above would be
unduly___________________[expensive or burdensome],

IT IS ORDERED that the motion be, and it hereby is, granted and that

[If service of specific set is waived]
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service of copies of___________________[___________________ (specify, e.g., defendant's first set of) interrogatories
or ___________________(specify party, e.g., defendant's) response to___________________(specify, e.g., plaintiff's
first set of) interrogatories] on___________________[specify name and party status of those parties who have
appeared in the action, other than the propounding and responding parties] is hereby waived.

[If service is waived generally]

service of copies of any and all of___________________[specify party, e.g.,
defendant]'s___________________[interrogatories or responses to___________________(specify party, e.g.,
plaintiff)'s interrogatories] on___________________[specify name and party status of those parties who have appeared
in the action, other than the propounding and responding parties] is hereby waived.
Dated: ___________________.

___________________[signature ]

Judge of the___________________Court

[b] Comments

This form of order is for use when a noticed motion is used to obtain an order waiving service of copies of either
interrogatories or responses to interrogatories on all parties to the action, other than the propounding and responding
parties.n4

If local practice allows a motion for waiver of service to be made orally, or on presentation of a written motion without
notice (in which event it is usually accompanied by a declaration), the foregoing form of order can be modified by
deleting the sentence referring to the hearing and appearances by counsel. Counsel should check local practice and
rules.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureInterrogationMiranda RightsRight to Counsel During QuestioningCriminal Law &
ProcedureSentencingCorrections, Modifications & ReductionsDue Process

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2030.080, 2030.260(c).

(n2)Footnote 2. See Code Civ. Proc. §§ 2030.080, 2030.260(c).

(n3)Footnote 3. See Code Civ. Proc. §§ 2030.080 (waiver of service of interrogatories), 2030.260(c). (waiver of
service of response).

(n4)Footnote 4. See Code Civ. Proc. §§ 2030.080, 2030.260(c).
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§ 60.75 Proceedings for Protective Orders

[1] Notice of Motion and Motion for Protective Order and Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR PRO-
TECTIVE ORDER
THAT____________________[specify, e.g., INTER-
ROGATORIES NEED NOT BE ANSWERED] [,
AND FOR IMPOSITION OF MONETARY SANC-
TION] [; POINTS AND AUTHORITIES; DECLAR-
ATION(S) OF____________________(name(s ))]
[Telephone Appearance]
Code Civ. Proc. §[§ 2023.030(a),] 2030.090
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To___________________[specify propounding party, e.g., plaintiff]___________________[name] and his/her/its
attorney of record:
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NOTICE IS HEREBY GIVEN that on___________________[date], at___________________[time], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street
address],___________________[city],___________________[specify moving party, e.g.,
defendant]___________________[name] will, and hereby does, move for an order that

[Specify particular protective order sought, e.g.:]

interrogatory number(s)____________________of___________________[specify, e.g., plaintiff's first set of
interrogatories] need not be answered.

[AND/OR]

the number of specially prepared interrogatories propounded by___________________[specify party, e.g., plaintiff] is
unwarranted, contrary to the representations made in___________________[specify, e.g., plaintiff's] declaration for
additional discovery.

[AND/OR]

the time to respond to interrogatory number(s)____________________of___________________[specify, e.g., plaintiff's
first set of interrogatories] be extended to___________________[date].

[AND/OR]

the response to interrogatory number(s)____________________of___________________[specify, e.g., plaintiff's first
set of interrogatories] only be made if___________________[specify terms and conditions sought].

[AND/OR]

___________________ [specify, e.g., plaintiff's first set of interrogatories] need not be answered, but that the questions
be answered at an oral deposition of___________________[name].

[AND/OR]

___________________ [a trade secret or a confidential research development or commercial information] that is the
subject of interrogatories numbers ____________________,___________________[specify, e.g., plaintiff's first
set],___________________[not be disclosed or only be disclosed if___________________(specify manner of
disclosure)].

[AND/OR]

the answers to___________________[interrogatories number(s)____________________ or all of the
interrogatories],___________________[specify, e.g., plaintiff's first set], be sealed and thereafter opened only on order

Page 116
2-60 California Deposition and Discovery Practice § 60.75



of the court.

[CONTINUE]

[Add if monetary sanction sought:___________________ (Specify party, e.g., Defendant) will also move for an order
to impose a monetary sanction in the amount of $____________________against___________________(name
),___________________(specify, e.g., attorney for plaintiff), pursuant to Code of Civil Procedure Sections 2023.010 et
seq. and 2030.010 et seq.] The motion will be made on the grounds that the requested order is necessary to
protect___________________[specify moving party, e.g., defendant]
from___________________[unwarranted___________________(annoyance and/or oppression and/or embarrassment)
and/or undue burden and expense].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s) ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party, or any affected natural person or organization, to obtain
a protective order when that order is necessary to protect the moving party, person, or organization from unwarranted
annoyance, embarrassment, or oppression, or undue burden and expense.n1Code of Civil Procedure Section 2030.090
expressly provides that the types of orders set forth constitute an illustrative, and not an exhaustive, list of available
protective orders, and that the court may make any order that justice requires if good cause is shown.

A motion for a protective order must be accompanied by a declaration stating facts showing a reasonable and good-faith
attempt at an informal resolution of any issue presented by the motion.n2

For further discussion of the availability of and timing for a motion for a protective order, see §§ 60.20-60.23.

[ii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition of the sanction
unjust.n3 For further discussion, see § 60.24.

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
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sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum
of points and authorities, and accompanied by a declaration setting forth facts supporting the amount of any monetary
sanction sought.n4

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.

For memoranda of points and authorities supporting a motion for a protective order, see California Points and
Authorities, Ch. 84, Interrogatories (Matthew Bender).

[2] Declaration Supporting Motion for Protective Order and Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR PROTECTIVE
ORDER THAT____________________[specify, e.g.,
INTERROGATORIES NOT BE ANSWERED]
Code Civ. Proc. §[§ 2023.030(a),] 2030.090
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify party, e.g.,
defendant)].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., defendant]'s motion
for a protective order___________________[specify particular order sought, e.g., that interrogatory
number(s)____________________of___________________(specify, e.g., plaintiff's first set of interrogatories) need not
be answered].
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3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.The motion is based on the ground that the requested order is necessary to
protect___________________[specify, e.g., defendant]
from___________________[unwarranted___________________(annoyance and/or embarrassment and/or oppression)
and/or undue burden and expense] in that___________________[state facts showing that a required answer to the
interrogatories would cause the moving party unwarranted annoyance, embarrassment, oppression, and/or undue
burden and expense ].

[5. ___________________ (Specify party, e.g., Defendant) bases his/her/its request for the imposition of a sanction in
the amount of $____________________on___________________(itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested )].

6. 6. ___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good-faith attempt
at an informal resolution of the___________________[issue or issues] presented by the motion in
that___________________[state facts showing a reasonable and good-faith attempt at informal resolution of the issue
or issues presented by the motion ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

This form of declaration is for use to support a motion for a protective order under Code of Civil Procedure Section
2030.090. The declaration must state facts showing that the moving party will suffer unwarranted annoyance,
embarrassment, or oppression, or undue burden and expense if the order is not issued.n5 Additionally, the declaration
must state facts showing a reasonable and good-faith attempt at an informal resolution of any issue presented by the
motion.n6

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction sought.n7

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion for Protective Order and Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.

)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION FOR PROTECT-
IVE ORDER THAT____________________[specify,
e.g., INTERROGATORIES NEED NOT BE
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______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)

ANSWERED]
Code Civ. Proc. §[§ 2023.030(a),] 2030.090
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., defendant],___________________[name ], for an order
that___________________[specify protective order(s) sought ] came on regularly for hearing by this court
on___________________[date ]. Plaintiff appeared by counsel___________________[name ]; defendant appeared by
counsel___________________[name ] [;___________________(name of attorney against whom monetary sanctions
are sought ), attorney for___________________(specify party, e.g., plaintiff), appeared___________________(on
his/her/its own behalf or by counsel___________________(name )].

The court finds that the moving party has engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion. [The court also finds that____________________(specify opposing party, e.g.,
plaintiff) has not shown that he/she/it acted with substantial justification or that other circumstances make imposition of
a sanction unjust].

On proof being made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED that the motion be, and it hereby is, granted and that___________________[specify particular order,
e.g., defendant need not answer interrogatory number(s)____________________of___________________(specify, e.g.,
plaintiff's first set of interrogatories)].

[IT IS FURTHER ORDERED that___________________(name ),___________________(specify person subject to
sanction, e.g., attorney for plaintiff) shall forthwith pay to ___________________(specify, e.g., defendant), the sum of
$____________________as a sanction authorized by Code of Civil Procedure Sections 2023.010-2023.040 and
2030.090.]
Dated: ___________________.

___________________[signature ]

Judge of the___________________Court

[b] Comments

This form of order is for use when a motion for a protective order relating to interrogatories has been granted. The court,
for good cause shown, may make any order that justice requires to protect any party or other natural person or
organization from unwarranted annoyance, embarrassment, or oppression, or undue burden and expense.n8

The court must impose a monetary sanction under Code of Civil Procedure Sections 2023.010-2023.040 against any
party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order under Code of Civil
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Procedure Section 2030.090, unless it finds that the one subject to the sanction acted with substantial justification or
that other circumstances make the imposition of the sanction unjust.n9

If the motion for a protective order is denied in whole or in part, the court may order that the party provide or permit the
discovery against which protection was sought on terms and conditions that are just.n10

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersCivil ProcedureJudicial OfficersJudgesGeneral OverviewTrade
Secrets LawCivil ActionsDiscovery

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2030.090.

(n2)Footnote 2. Code Civ. Proc. § 2030.090; see form of declaration in [2], below.

(n3)Footnote 3. Code Civ. Proc. § 2030.090.

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. See Code Civ. Proc. § 2030.090.

(n6)Footnote 6. Code Civ. Proc. § 2030.090.

(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. See Code Civ. Proc. § 2030.090.

(n9)Footnote 9. Code Civ. Proc. § 2030.090.

(n10)Footnote 10. Code Civ. Proc. § 2030.090.
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§ 60.76 Proceedings for Relief From Waiver of Objection or Right to Respond to Interrogatories by Producing
Writings

[1] Notice of Motion and Motion for Order for Relief From Waiver of Objection or Right to Produce
Writings

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER FOR RELIEF FROM WAIVER
OF____________________[OBJECTION or RIGHT
TO PRODUCE WRITINGS] [; POINTS AND AU-
THORITIES; DECLARATION(S)
OF____________________(name(s ) )] [Telephone
Appearance]
Code Civ. Proc. § 2030.290
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To___________________[specify propounding party, e.g., plaintiff],___________________[name ] and to his/her/its
attorney of record:
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NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant]___________________[name ] will, and hereeby does,
move for an order relieving him/her from waiver of___________________[objection to interrogatory
number(s)____________________of___________________(specify, e.g., plaintiff's first set of interrogatories) or
his/her/its right to respond to interrogatory number(s)____________________of___________________(specify, e.g.,
plaintiff's first set of interrogatories) by exercise of his/her/its option to produce writings]. The motion will be made on
the grounds that___________________[specify party, e.g., defendant] has subsequently served a response to
interrogatory number(s)____________________[of___________________(specify party, e.g., plaintiff)'s first set of
interrogatories] that is in substantial compliance with Code of Civil Procedure Sections 2030.210-2030.240, and
that___________________[specify party, e.g., defendant]'s failure to serve a timely response to interrogatory
number(s)____________________was the result of___________________[mistake and/or inadvertence and/or
excusable neglect].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s ) ], and on the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and on such evidence as may be presented at
the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use by a responding party who has failed to serve a timely response to
interrogatories but who now seeks an order relieving him or her from a waiver of the right to exercise the option to
produce writings under Code of Civil Procedure Sections 2030.210-2030.240, as well as any objection to the
interrogatories. If a party to whom interrogatories have been directed fails to serve a timely response, that party waives
any right to exercise the option to produce writings, as well as any objection to the interrogatories, including one based
on privilege or on the protection for work product under Code of Civil Procedure Section 2018.010 et seq.n1

The court, on motion, may relieve that party of the waiver if the court determines that the respondent has subsequently
served a response to the interrogatories that is in substantial compliance with Code of Civil Procedure Sections
2030.210-2030.240, and that the failure to serve a timely response to the interrogatories was the result of mistake,
inadvertence, or excusable neglect.n2

For further discussion of waiver and relief from waiver, see § 60.40.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
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procedures, see Chapter 8.

For memoranda of points and authorities relating to a motion for relief from waiver of objection or of the right to
exercise the option to produce writings, see California Points and Authorities, Ch. 84, Interrogatories (Matthew
Bender).

[2] Declaration Supporting Motion for Order for Relief From Waiver of Objection or Right to Produce
Writings

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF___________________[name ]

IN SUPPORT OF MOTION FOR ORDER FOR RE-
LIEF FROM WAIVER
OF___________________[OBJECTION or RIGHT
TO PRODUCE WRITINGS]
Code Civ. Proc. § 2030.290
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted before all the courts of
the State of California, and attorney of record herein for___________________(specify party, e.g., defendant)].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., defendant]'s motion
seeking an order relieving him/her/it from waiver of___________________[objection to interrogatory
number(s)____________________of___________________(specify, e.g., plaintiff's first set of interrogatories) or
his/her/its right to respond to interrogatory number(s)____________________of___________________(specify, e.g.,
plaintiff's first set of interrogatories) by exercise of his/her/its option to produce writings].

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.The basis for the motion is that___________________[specify party, e.g., defendant] subsequently served a
response to the interrogatories on___________________[name ], on___________________[date ], that is in substantial
compliance with Code of Civil Procedure Sections 2030.210-2030.240. Additionally,___________________[specify
party, e.g., defendant]'s failure to serve a timely response was the result of___________________[mistake and/or
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inadvertence and/or excusable neglect] in that___________________[state facts showing mistake, inadvertence, and/or
excusable neglect, e.g., I was unaware of my duty to obtain a response to the above-described interrogatories because
the secretary who received the interrogatories in the mail failed to notify me or any of my associates of their existence,
and further concealed them by placing them in her desk drawer. That secretary was dismissed from my office
on___________________[date ]. On___________________[date ], another secretary discovered the interrogatories
when she cleaned out the desk in which they had been placed. She then brought them to my attention. I immediately
contacted my client and obtained responses to the interrogatories, which were served forthwith on
plaintiff___________________(name )].

I declare under penalty of perjury under the laws of California that the foregoing is true and correct.
Dated:___________________

___________________[signature ]

[b] Comments

This form of declaration is for use to support a motion to relieve a party from a waiver of objection or a waiver of the
right to respond to interrogatories by an exercise of the option to produce writings, when the party has waived both of
the foregoing by failing to serve a timely response to interrogatories.n3

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion for Relief From Waiver of Objection or Right to Produce Writings

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s ) ], Plaintiff(s),
vs.
______________________ [name(s ) ], Defend-
ant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION FOR RELIEF
FROM WAIVER
OF____________________[OBJECTION or RIGHT
TO PRODUCE WRITINGS]
Code Civ. Proc. § 2030.290
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., defendant],___________________[name ], for an order
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relieving him/her/it from waiver of his/her/its___________________[objections to interrogatories or right to respond to
interrogatories] came on regularly for hearing by this court on___________________[date ]. Plaintiff appeared by
counsel___________________[name ]; defendant appeared by counsel___________________[name ].

The court finds that___________________[specify moving party, e.g., defendant] has served a response to the
interrogatories in substantial compliance with Code of Civil Procedure Section 2030.210-2030.240 and
that___________________[specify moving party, e.g., defendant]'s failure to serve a timely response was the result
of___________________[specify, e.g., mistake].

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that___________________ [specify moving party,
e.g., defendant] is relieved from waiver of___________________[objection to interrogatory
number(s)____________________of___________________(specify, e.g., plaintiff's first set of interrogatories) or
his/her/its right to respond to interrogatory number(s)___________________of___________________(specify, e.g.,
plaintiff's first set of interrogatories) by exercise of his/her/its option to produce writings as provided in Code of Civil
Procedure Section 2030.290].
Dated: ___________________.

___________________[signature ]

Judge of the___________________Court

[b] Comments

This form of order is for use when a noticed motion is used to seek an order relieving a party of his or her waiver under
Code of Civil Procedure Section 2030.290 of his or her right either to respond to interrogatories by exercise of the
option to produce writings under Code of Civil Procedure Section 2030.210-2030.240 or to object to the interrogatories,
resulting from that party's failure to serve a timely response to interrogatories.n4

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureDiscoveryMethodsInterrogatoriesFormCivil
ProcedureJudgmentsRelief From JudgmentGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2030.290.

(n2)Footnote 2. Code Civ. Proc. § 2030.290.

(n3)Footnote 3. See Code Civ. Proc. § 2030.290.

(n4)Footnote 4. See Code Civ. Proc. § 2030.290.
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§ 60.77 Proceedings to Compel Response to Interrogatories and Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Compel Response to Interrogatories and Impose Monetary
Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO COMPEL RESPONSE TO INTERROGAT-
ORIES AND IMPOSE MONETARY SANCTION[;
MEMORANDA; DECLARATION(S)
OF___________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. §§ 2023.030(a), 2030.290
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To___________________[specify responding party, e.g., plaintiff],___________________[name ] and his/her/its
attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
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thereafter as the matter can be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant],___________________[name ], will, and hereby does,
move the court for an order compelling___________________[specify party, e.g., plaintiff] to respond
to___________________[specify, e.g., interrogatory number(s)___________________of defendant's first set of
interrogatories], served by___________________[specify party, e.g., defendant] on___________________[date
].___________________[Specify moving party, e.g., Defendant] will also move for an order to impose a monetary
sanction in the amount of $_____against___________________[name ],___________________[specify, e.g., plaintiff],
pursuant to Code of Civil Procedure Sections 2023.010-2023.040 and 2030.290. The motion will be made on the
grounds that___________________[specify party, e.g., plaintiff] has failed to respond to the above
mentioned___________________[interrogatory or interrogatories].

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion may be used to seek an order compelling a response to interrogatories and
imposing a monetary sanction, as authorized by Code of Civil Procedure Section 2030.290.n1 The form may be used if
all or some of the interrogatories in question were not answered. For forms for use to compel further answers when
partial answers were given, see § 60.78.

Even though Code of Civil Procedure Section 2030.290 does not specify that a motion compelling response to
interrogatories must be made on notice, a motion for an order to impose a sanction must be made after notice and
opportunity for hearing.n2

A motion to compel responses to interrogatories must identify the interrogatories by set and number.n3

For discussion of a motion for an order compelling response to interrogatories, see § 60.40[3] and [4].

[ii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023 against any party, person, or
attorney who unsuccessfully makes or opposes a motion to compel a response to interrogatories, unless it finds that the
one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n4

Page 128
2-60 California Deposition and Discovery Practice § 60.77



The court also has discretion to award sanctions under the Civil Discovery Act, pursuant to California Rules of Court,
Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though
no opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was
provided to the moving party after the motion was filed.n5

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum,
and accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n6

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.

For memoranda relating to a motion to compel responses to interrogatories, see California Points and Authorities, Ch.
84, Interrogatories (Matthew Bender). For memoranda supporting and opposing sanctions based on California Rules of
Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to California Points and Authorities, Ch. 82,
Regulation of Discovery and Sanctions (Matthew Bender).

[2] Declaration Supporting Motion for Order to Compel Response to Interrogatories and Impose Monetary
Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER TO
COMPEL RESPONSE TO INTERROGATORIES
AND IMPOSE MONETARY SANCTION
Code Civ. Proc. §[§ 2023.030(a),] 2030.290
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted before all the courts of
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the State of California, and attorney of record herein for___________________(specify party, e.g., defendant)].

2. 2.This declaration is made in support of___________________[specify party, e.g., defendant]'s motion for an
order under Code of Civil Procedure Section 2030.290, compelling___________________[specify party, e.g., plaintiff]
to respond to___________________[specify, e.g., interrogatory number(s)____________________of defendant's first
set of interrogatories], served on___________________[specify party, e.g., plaintiff] on___________________[date ].

3. 3.This declaration is also made in support of___________________[specify party, e.g., defendant]'s motion for
an order to impose a monetary sanction in the amount of $_____ against___________________[name
],___________________[specify, e.g., plaintiff], pursuant to Code of Civil Procedure Sections 2023.010-2023.040 and
2030.290.

4. 4.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

5. 5.On___________________[date ],___________________[specify moving party, e.g.,
defendant]___________________[name ] served his/her/its___________________[specify number, e.g., first] set of
interrogatories on___________________[specify responding party, e.g., plaintiff]___________________[name ]. A
copy of those interrogatories with proof of service are attached to this declaration as Exhibit A and made a part hereof.

[EITHER, if no response at all received ]

6. 6. ___________________ [Specify moving party, e.g., Defendant]___________________[name ] has received
no response to these interrogatories.

[OR, if partial response received ]

6. 6.On___________________[date ],___________________[specify responding party, e.g.,
plaintiff]___________________[name ] served___________________[specify propounding party, e.g.,
defendant]___________________[name ] with his/her/its purported responses to the interrogatories, but did not respond
at all to the Interrogatories No. _____. A copy of the response is attached hereto as Exhibit B and made a part hereof.

[CONTINUE ]

7. 7.As a result of the failure of___________________[specify responding party, e.g.,
plaintiff]___________________[name ] to serve a timely response to the interrogatories described
above,___________________[specify moving party, e.g., defendant]___________________[name ] has necessarily
incurred the following reasonable expenses:___________________[itemize expenses, including attorney's fees, and
give amounts, explaining basis of computation ].

8. 8. ___________________ [Specify party, e.g., Defendant] bases his/her/its request for the imposition of a
sanction in the amount of $____________________ on___________________[itemize and explain, in as many
paragraphs as necessary, the basis of the computation of the monetary amount of sanction requested ].

9. 9. ___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good-faith attempt
at an informal resolution of the issues presented by the motion, in that___________________[specify facts showing
reasonable and good-faith attempt at informal resolution of issues presented by the motion ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________
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___________________[signature ]

[b] Comments

This form of declaration may be used in support of a motion to compel a response to interrogatories and to impose a
monetary sanction, as authorized by Code of Civil Procedure Section 2030.290, against any party, person, or attorney
engaging in conduct constituting an abuse of the discovery process.n7 An abuse of the discovery process includes a
failure to respond or submit to an authorized method of discovery.n8

In a request for a monetary sanction in discovery matters, the request must be supported by a declaration that sets forth
facts supporting the amount of the sanction sought.n9

Although Code of Civil Procedure Section 2030.290 does not require a declaration regarding attempts at informal
dispute resolution prior to moving to compel answers, it is advisable to include Paragraph 9 if such an attempt was
made. Such a declaration may also help show the moving party's substantial justification for the motion, to avoid
imposition of a sanction on the moving party if the motion is unsuccessful.n10

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Compel Response to Interrogatories and Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO COMPEL RE-
SPONSE TO INTERROGATORIES AND IMPOSE
MONETARY SANCTION
Code Civ. Proc. §[§ 2023.030(a),] 2030.290
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., defendant] for an order
compelling___________________[specify party, e.g., plaintiff] to respond to___________________[specify, e.g.,
interrogatory number(s)____________________of defendant's first set of interrogatories] [, and imposing a monetary
sanction in the amount of $_____against___________________(specify, e.g., plaintiff),] came on regularly for hearing
by this court on___________________[date ]. Plaintiff appeared by counsel___________________[name
];___________________defendant appeared by counsel___________________[name ] [;___________________(name
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of attorney against whom monetary sanctions are sought ), attorney for___________________(specify party, e.g.,
plaintiff), appeared___________________(on his/her/its own behalf or by counsel___________________(name )].

The court finds that the moving party has engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion. [The court also finds that____________________(specify opposing party, e.g.,
plaintiff) has not shown that he/she acted with substantial justification or that other circumstances make imposition of a
sanction unjust].

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that___________________[specify party, e.g.,
plaintiff] shall respond to___________________[specify, e.g., interrogatory number(s)____________________of
defendant's first set of interrogatories] not later than___________________[date ].

[Add if monetary sanction granted: IT IS FURTHER ORDERED that___________________(name
),___________________(specify, e.g., plaintiff or attorney for plaintiff___________________(name )) shall forthwith
pay to___________________(specify, e.g., defendant), as a sanction authorized by Code of Civil Procedure Sections
2023.010-2023.040 and 2030.290, the sum of $_____for reasonable expenses and attorney's fees.]
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion for an order to compel a response to interrogatories
and impose a monetary sanction, as authorized by Code of Civil Procedure Section 2030.290.n11

The court may impose a monetary sanction ordering that one engaging in the misuse of the discovery process, or any
attorney advising that conduct, or both, pay the reasonable expenses, including attorney's fees, incurred by anyone as a
result of that conduct.n12 The court may also impose this sanction on one unsuccessfully asserting that another has
engaged in the misuse of the discovery process or on any attorney who advised that assertion, or on both.n13 The court
must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person, or
attorney who unsuccessfully makes or opposes a motion for an order to compel response under Code of Civil Procedure
Section 2030.290, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.n14 The court may also award sanctions under the Civil
Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to provide discovery, in favor of a
party who files a motion to compel discovery, even though no opposition to the motion was filed, or opposition to the
motion was withdrawn, or the requested discovery was provided to the moving party after the motion was filed.n15

[c] References

For a general discussion and form of order, see Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
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Civil ProcedureJudicial OfficersJudgesGeneral OverviewCivil ProcedureRemediesCosts & Attorney FeesAttorney
Expenses & FeesReasonable FeesLegal EthicsClient RelationsAttorney FeesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2023.030(a), 2030.290.

(n2)Footnote 2. See Code Civ. Proc. §§ 2023.030, 2030.290; see also discussion in [ii], below. See general
discussion of motion procedures in Chapter 8.

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1020(d).

(n4)Footnote 4. Code Civ. Proc. § 2030.290; see Code Civ. Proc. § 2023.010(d) (failing to respond to authorized
method of discovery as misuse of discovery process).

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n6)Footnote 6. Code Civ. Proc. § 2023.040.

(n7)Footnote 7. See Code Civ. Proc. §§ 2023.030(a), 2030.290; see also Cal. Rules of Ct., Rule 3.1030 (sanctions
for failure to provide discovery and effect of lack of opposition to motion to compel).

(n8)Footnote 8. See Code Civ. Proc. § 2023.010(d).

(n9)Footnote 9. Code Civ. Proc. § 2023.040.

(n10)Footnote 10. See Code Civ. Proc. §§ 2023.030(a), 2030.290.

(n11)Footnote 11. See Code Civ. Proc. § 2030.290.

(n12)Footnote 12. Code Civ. Proc. § 2023.030(a).

(n13)Footnote 13. Code Civ. Proc. § 2023.030(a).

(n14)Footnote 14. Code Civ. Proc. § 2030.290.

(n15)Footnote 15. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).
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2-60 California Deposition and Discovery Practice § 60.78

§ 60.78 Proceedings to Compel Further Response to Interrogatories and Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Compel Further Response to Interrogatories and Impose
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO COMPEL FURTHER RESPONSE TO IN-
TERROGATORIES AND IMPOSE MONETARY
SANCTION [; MEMORANDA; DECLARATION(S)
OF___________________(name(s )); STATEMENT
OF INTERROGATORIES AND RESPONSES IN
CONTENTION] [Telephone Appearance]
Code Civ. Proc. §§ 2023.030(a), 2030.300
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To___________________[specify responding party, e.g., plaintiff],____________________[name ] and his/her/its
attorney of record:
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NOTICE IS HEREBY GIVEN that on____________________[date ], at____________________[time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)____________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant] will, and hereby does, move for an order com pelling
___________________[specify party, e.g., plaintiff] to respond further to interrogatory
number(s)____________________of___________________[specify party, e.g.,
defendant]'s____________________[specify, e.g., first] set of interrogatories, served by___________________[specify
party, e.g., defendant] on____________________[date ].___________________[Specify moving party, e.g., Defendant]
will also move for an order to impose a monetary sanction in the amount of
$_____against___________________[name ],___________________[specify, e.g., plaintiff] pursuant to Code of Civil
Procedure Sections 2023.010-2023.040 and 2030.300. The motion will be made on the grounds that
___________________

[EITHER ]

the answer(s) to interrogatory number(s)____________________ ____________________ [is or
are]___________________[evasive and/or incomplete].

[AND/OR ]

the exercise of the option to produce documents under Code of Civil Procedure Section 2030.230 in response to
interrogatory number(s)____________________is unwarranted.

[AND/OR ]

the required specification of documents in response to interrogatory number(s)____________________is inadequate.

[AND/OR ]

the objection(s) to interrogatory number(s)____________________ ____________________ [is or
are]___________________[without merit and/or too general].

[CONTINUE ]

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s)
of___________________[name(s )], the Separate Statement Supporting Motion Requiring Further Response to
Interrogatories, and the papers, records, and file in this action [, in particular, the documents described in Attachment 1,
which are made a part hereof by reference] [, and such oral and documentary evidence as may be presented at the
hearing of the motion].
Dated:___________________

___________________ [firm name, if any ]

By: ___________________ [signature ]
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___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form is for use by a propounding party to move for an order compelling further response to interrogatories when,
on receipt of a response to interrogatories, the propounding party deems that (1) an answer to a particular interrogatory
is evasive or incomplete, (2) an exercise of the option to produce documents under Code of Civil Procedure Section
2030.230 is unwarranted or the required specification of those documents is inadequate, or (3) an objection to an
interrogatory is without merit or too general.n1

This motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an
informal resolution of each issue presented by it.n2 The motion also must be accompanied by a separate statement that
meets the requirements of California Rules of Court, Rule 3.1020 [see [3], below].

For further discussion of a motion for an order to compel further response to interrogatories, see § 60.41[1].

[ii] When Notice of Motion Must Be Given

Unless notice of the motion is given within 45 days of the service of the response, or any supplemental response (which
period is extended for service by mail under Code of Civil Procedure Section 2016.050), or any specific later date to
which the propounding party and the responding party have agreed in writing, the propounding party waives any right
to compel a further response to the interrogatories.n3

[iii] Monetary Sanction Against Losing Party

The court must impose a monetary sanction under Code of Civil Procedure Sections 2023.010-2023.040 against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel a further response to
interrogatories, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.n4

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n5

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum
and accompanied by a declaration setting forth facts supporting the amount of any monetary sanction sought.n6

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.
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For memoranda relating to a motion to compel further responses to interrogatories, see California Points and
Authorities, Ch. 83, Interrogatories (Matthew Bender). For memorandasupporting and opposing sanctions based on
California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to California Points and
Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew Bender).

[2] Declaration Supporting Motion for Order to Compel Further Response to Interrogatories and Impose
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF___________________[name ]

IN SUPPORT OF MOTION TO COMPEL FUR-
THER RESPONSE TO INTERROGATORIES AND
IMPOSE MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2030.300
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all
courts of the State of California, and attorney of record herein for___________________(specify, e.g., defendant)].

2. 2.This declaration is made in support of___________________[specify party, e.g., defendant]'s motion for an
order compelling___________________[specify party, e.g., plaintiff] to respond further to interrogatory
number(s)____________________of___________________[specify party, e.g.,
defendant]'s___________________[specify, e.g., first] set of interrogatories, served by___________________[specify
party, e.g., defendant] on____________________[date ].

3. 3.This declaration is also made in support of___________________[specify party, e.g., defendant]'s motion for
an order to impose a monetary sanction in the amount of $_____ against___________________[name
],___________________[specify, e.g., plaintiff], pursuant to Code of Civil Procedure Sections 2023.010-2023.040 and
2030.300.

4. 4.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

5. 5.On____________________[date ],___________________[specify moving party, e.g.,
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defendant]___________________[name ] served his/her/its___________________[specify number, e.g., first] set of
interrogatories on___________________[specify party, e.g., plaintiff]___________________[name ].

6. 6.On____________________[date ],___________________[specify party, e.g.,
plaintiff]___________________[name ] served his/her/its purported response to those interrogatories
on___________________[specify moving party, e.g., defendant]___________________[name ].

7. 7.The basis for the motion is that___________________[specify, e.g., the answers to interrogatory
numbers_____are evasive, and the objections to interrogatory numbers_____are without merit], as set forth in the
attached Statement of Interrogatories and Responses in Contention.

8. 8.I caused notice of this motion to be given within_____days of service of___________________[specify party,
e.g., plaintiff]'s response to___________________[specify, e.g., defendant's first set of interrogatories].

9. 9. ___________________ [Specify moving party, e.g., Defendant] bases his/her/its request for the imposition of a
sanction in the amount of $_____on___________________[itemize and explain, in as many paragraphs as necessary,
the basis of the computation of the monetary amount of sanction requested ].

10. 10. ___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good-faith
attempt at an informal resolution of the issues presented by the motion, in that___________________[specify facts
showing reasonable and good-faith attempt ].

I declare under the penalty of perjury under the laws of California that the foregoing is true and correct.
Dated:___________________

___________________[signature ]

[b] Comments

This form of declaration may be used in support of a motion to compel a further response to interrogatories and to
impose a monetary sanction, as authorized by Code of Civil Procedure Section 2030.290.n7

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction sought.n8

For a form of separate statement of interrogatories, responses, and factual and legal arguments for compelling further
answers,n9 see [3], below.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Separate Statement Supporting Motion Requiring Further Response to Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________[name],

)
)
)

NO._____
SEPARATE STATEMENT SUPPORTING MO-
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Plaintiff,
vs.
______________________[name],
Defendant.

)
)
)
)
)
)
)
)

TION TO COMPEL FURTHER RESPONSE TO IN-
TERROGATORIES
[Telephone Appearance]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To each___________________[identify party, e.g., plaintiff] named above, and to the attorney of record for each such
party:

___________________ [propounding party, e.g., Defendant] ___________________[name] has moved for an order
compelling further response to the interrogatories set forth below.

___________________ [propounding party, e.g., Defendant] ___________________[name] served the interrogatories
set forth below on [responding party, e.g., plaintiff] on
___________________[date].___________________[responding party, e.g., Plaintiff] ___________________[name]
served the following responses thereto on [propounding party, e.g., Defendant] ___________________[name] on
[date].

As required by California Rules of Court, Rule 3.1020(c)(1) and (2), the text of each interrogatory and the text of each
response [and further response] is as follows:

[Repeat as required for each interrogatory to which a further response is requested:]

[Identify interrogatory by set and number as it appears in the original interrogatory, and provide following
information:]

SET NO. ___________________, INTERROGATORY NO. ___________________

___________________[state interrogatory verbatim].

SET NO. ___________________, RESPONSE NO. ___________________

___________________[state response or objection verbatim. If response consists of responding party's exercise of its
option to produce writings under Code of Civil Procedure Sections 2030.210-2030.240, attach copies of the writings].

ARGUMENT

___________________ [State factual and legal reasons, with supporting authority why the answer to the interrogatory
is incomplete or evasive, the production of business records is unwarranted, the specification of business records is
inadequate, or an objection is without merit or too general.]

These reasons are provided in accordance with California Rules of Court, Rule 3.1020(c)(3).
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[ADD, if definitions, instructions, or other matter are required to understand the interrogatory or responses thereto:]

OTHER MATTER REQUIRED TO UNDERSTAND INTERROGATORY OR RESPONSE

The following [definitions and/or instructions and/or other matters] are required to understand [SET NO.
___________________, INTERROGATORY NO.___________________ and/or SET NO. ___________________,
RESPONSE NO. ___________________], and are provided as required in California Rules of Court, Rule
3.1020(c)(4): _________________[state text of definitions, instructions, or other matter].

[ADD, if the response to a particular interrogatory is dependent on the response given to another interrogatory, or if
the reasons a further response to a particular interrogatory is deemed necessary are based on the response to some
other interrogatory:]

RESPONSE TO INTERROGATORY IS DEPENDENT ON RESPONSE GIVEN TO ANOTHER
INTERROGATORY

[EITHER]

Pursuant to California Rules of Court, Rule 3.1020(c)(5):

The response to SET NO. ___________________, INTERROGATORY NO. ___________________[e.g., One], is
dependent on the response to SET NO. ___________________, INTERROGATORY NO. ___________________[e.g,
Two]. The text of SET NO. ___________________, INTERROGATORY NO. ___________________[e.g, Two] is as
follows: _________________[state interrogatory verbatim]. The text of SET NO. ___________________, RESPONSE
NO. ___________________] [e.g, Two] is as follows: ___________________[state response or objection verbatim].

[AND/OR]

A further response to SET NO. ___________________, INTERROGATORY NO. ___________________[e.g., One] is
necessary based on the response to SET NO. ___________________, INTERROGATORY NO.
___________________[e.g., Two]. The text of SET NO. ___________________, INTERROGATORY NO.
___________________[e.g., Two] is as follows: _________________[state interrogatory verbatim]. The text of SET
NO. ___________________, RESPONSE NO. ___________________[e.g., Two] is as follows:
___________________[state response or objection verbatim].

[CONTINUE with the following:]

[ADD, for each item, if moving party relies on pleadings, other documents in the file, or other items of discovery as
relevant to the motion:]
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SUMMARY OF OTHER RELEVANT DOCUMENTS IN FILE

The following ___________________[identify pleadings or documents in the file or other relevant items of discovery],
which are relevant to this motion, may be summarized as follows, as required by California Rules of Court, Rule
3.1020(c)(6): _________________[summarize relevant items].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Use of Form

This form of separate statement is for use when the propounding party moves for an order compelling further response
to interrogatories.n10

A motion to compel further responses to interrogatories must be accompanied by a separate statement.n11 However, a
separate statement is not required when no response has been provided to the request for discovery.n12

This separate statement is a separate document, filed and served with the motion to compel.n13 The separate statement
must provide all the information necessary to understand each interrogatory and all the responses to it that are at issue.
The separate statement must be complete, so that no person is required to review any other document in order to
determine the full request and the full response. Material may not be incorporated into the separate statement by
reference.n14

For each interrogatory to which a further response is requested, the separate statement must include:n15

The text of the interrogatory;

The text of each response, and any further responses;

A statement of the factual and legal reasons for compelling further responses to each matter in
dispute;

If necessary, the text of all definitions, instructions, and other matters required to understand each
interrogatory and the responses to it;

If the response to a particular interrogatory is dependent on the response given to another
interrogatory, or if the reasons a further response to a particular interrogatory is deemed necessary are
based on the response to some other interrogatory, the other interrogatory and the response to it must be
set forth; and

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, a
summary of each relevant document by the party relying on the document.
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A motion concerning interrogatories must identify the requests by set and number.n16

Counsel may chose to present the information required by California Rules of Court, Rule 3.1020(a) in a format other
than that shown in this form. However, for the convenience of the parties and the court, it is suggested that, regardless
of the mode of presentation of the information, counsel list the interrogatories, responses, and arguments in ascending
numerical order, beginning with the lowest interrogatory and response number of the lowest set number. However, if
counsel so chooses, or if local court rule so requires, counsel may group the interrogatories, responses, and arguments
by topic (such as damages or personal injuries). If this is done, for the convenience of the parties and the court, it is
suggested that the interrogatories, responses, and arguments be listed in ascending numerical order within each topic.

When the propounding party seeks a further response to an interrogatory because he or she deems the response an
unwarranted exercise of the option to produce writings under Code of Civil Procedure Section 2030.210-2030.240, he
or she may wish to consult with the local court clerk whether copies of the writings so produced must be attached. It is
recommended that copies be attached, but in cases with massive documentation at the discovery stage, this practice may
be inefficient or defeat the purpose of the rule.

[c] References

For discussion of possible grounds for objections to interrogatories based on privilege or other limitations on the scope
of discovery, see Chapters 20- 32.

[4] Order Granting Motion to Compel Further Response to Interrogatories and Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING [IN PART AND DENYING
IN PART] MOTION TO COMPEL FURTHER RE-
SPONSE TO INTERROGATORIES AND IMPOSE
MONETARY SANCTION
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., defendant],___________________[name ], for an order
compelling further responses to interrogatories came on regularly for hearing by this court
on___________________[date ]. Plaintiff appeared by counsel,___________________[name ]; defendant appeared by
counsel,___________________[name ] [;___________________(name of attorney against whom monetary sanctions
are sought ), attorney for___________________(specify party, e.g., plaintiff), appeared___________________(on
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his/her/its own behalf or by counsel___________________(name ))].

The court finds that the moving party has engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion. [The court also finds that____________________(specify opposing party, e.g.,
plaintiff) has not shown that he/she acted with substantial justification or that other circumstances make imposition of a
sanction unjust].

On proof made to the satisfaction of the court,

[If further answer(s) in response to evasive or incomplete answers are ordered, add following: ]

IT IS ORDERED that further and complete answers be provided to interrogatory number(s) ___________________.
[The answer(s) to interrogatory number(s)____________________ ____________________[is or are] deemed
complete, and no further answers to____________________(it or them)____________________ (is or are) required.]

[If objection(s) are overruled, add following: ]

IT IS [FURTHER] ORDERED that the objection(s) to interrogatory number(s)____________________
____________________ [is or are] overruled, and further response to____________________[it or them] is required.

[If objection(s) are sustained, add following: ]

IT IS [FURTHER] ORDERED that the objection(s) to interrogatory number(s)____________________
____________________ [is or are] sustained, and further response to____________________[it or them] is not
required.

[If production of documents was unwarranted, add following: ]

IT IS [FURTHER] ORDERED that the production of documents in response to interrogatory
number(s)____________________is unwarranted, and further response to____________________[it or them] is
required.

[If specification of documents was inadequate, add following: ]

IT IS [FURTHER] ORDERED that___________________[specify responding party, e.g., plaintiff]'s specification of
documents in response to interrogatory number(s)____________________is inadequate, and further response
to____________________[it or them] is required.

[CONTINUE ]

IT IS FURTHER ORDERED that___________________[specify responding party, e.g.,
plaintiff]___________________[name ] is required to make the above- mentioned further response(s) in compliance
with Code of Civil Procedure Section 2030.210-2030.240, and to serve____________________[it or them] on or
before___________________[date ].
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[If monetary sanction imposed, add following: ]

IT IS FURTHER ORDERED that___________________[name ],___________________[specify, e.g., plaintiff] shall
forthwith pay to___________________[specify, e.g., defendant], the prevailing party, the sum of $_____as a sanction
authorized by Code of Civil Procedure Sections 2023.010-2023.040 and 2030.300.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

The foregoing form of order is for use when a motion to compel further responses to an interrogatory or interrogatories
is granted (in whole or in part), and when the moving party is awarded a monetary sanction.n17

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010-2023.040 against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel further response to interrogatories,
unless it finds that the one subject to the sanction acted with substantial justification or that other circumstances make
the imposition of the sanction unjust.n18 As part of the order imposing the sanction, the court may order that one
engaging in the misuse of the discovery process, or any attorney advising that conduct, or both, pay the reasonable
expenses, including attorney's fees, incurred by anyone as a result of that conduct.n19 The court may also impose this
sanction on one unsuccessfully asserting that another has engaged in the misuse of the discovery process, or on any
attorney who advised that assertion, or on both.n20 The court may also award sanctions under the Civil Discovery Act,
pursuant to California Rules of Court, Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a
motion to compel discovery, even though no opposition to the motion was filed, or opposition to the motion was
withdrawn, or the requested discovery was provided to the moving party after the motion was filed.n21

[c] References

For a general discussion and form of order, see Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersCivil ProcedureJudicial OfficersJudgesGeneral OverviewCivil
ProcedureRemediesCosts & Attorney FeesCostsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2030.300.

(n2)Footnote 2. Code Civ. Proc. § 2030.300. See form of declaration in [2], below.

(n3)Footnote 3. Code Civ. Proc. §§ 1013, 2030.300; see § 60.41[1][[b].

(n4)Footnote 4. See Code Civ. Proc. §§ 2023.030(a), 2030.300; see § 60.41[1][c].
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(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n6)Footnote 6. Code Civ. Proc. § 2023.040.

(n7)Footnote 7. See Code Civ. Proc. §§ 2023.030, 2030.300.

(n8)Footnote 8. Code Civ. Proc. § 2023.040.

(n9)Footnote 9. See Cal. Rules of Ct., Rule 3.1020(a).

(n10)Footnote 10. See Cal. Rules of Ct., Rule 3.1020(a)(2); see also Code Civ. Proc. § 2030.300.

(n11)Footnote 11. Cal. Rules of Ct., Rule 3.1020(a)(2).

(n12)Footnote 12. Cal. Rules of Ct., Rule 3.1020(b).

(n13)Footnote 13. Cal. Rules of Ct., Rule 3.1020(c).

(n14)Footnote 14. Cal. Rules of Ct., Rule 3.1020(c).

(n15)Footnote 15. Cal. Rules of Ct., Rule 3.1020(c)(1)-(6).

(n16)Footnote 16. Cal. Rules of Ct., Rule 3.1020(d).

(n17)Footnote 17. See Code Civ. Proc. §§ 2023.030, 2030.300.

(n18)Footnote 18. See Code Civ. Proc. § 2030.300.

(n19)Footnote 19. See Code Civ. Proc. § 2023.030(a).

(n20)Footnote 20. Code Civ. Proc. § 2023.030(a).

(n21)Footnote 21. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).
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§ 60.79 Proceedings for Order to Impose Sanctions for Failure to Obey Order Compelling Response or Further
Response to Interrogatories

[1] Notice of Motion and Motion for Order to Impose Sanctions for Failure to Obey Order Compelling
Response or Further Response to Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO IMPOSE___________________[specify,
e.g., EVIDENCE AND MONETARY] SANCTIONS
AGAINST___________________[specify, e.g.,
PLAINTIFF]___________________[name ] FOR
FAILURE TO OBEY ORDER COMPELLING
[FURTHER] RESPONSE TO INTERROGATORIES
[; MEMORANDA; DECLARATION(S)
OF___________________(name(s ))] [Telephone
Appearance]
Code Civ. Proc. §§
2023.030,____________________[2030.290 or
2030.300]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________
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To___________________[specify responding party, e.g., plaintiff],___________________[name ], and his/her/its
attorney of record

NOTICE IS HEREBY GIVEN that on____________________[date ], at____________________[time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division ___________________) of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant]___________________[name ] will, and hereby does,
move for an order to impose___________________[specify sanctions sought, e.g., an evidence sanction
against___________________(name ),___________________(specify, e.g., plaintiff), prohibiting him/her from
introducing___________________(designate matters ) in evidence in any proceeding, including trial, in this action, and
a monetary sanction against___________________(name ),___________________(specify, e.g., plaintiff and/or
plaintiff's attorney), in the amount of $ _____] under Code of Civil Procedure Sections 2023.030
and____________________[2030.290 or 2030.300]. The motion will be made on the grounds
that___________________[specify, e.g., plaintiff] has failed and refused to comply with this court's order made
pursuant to Code of Civil Procedure Section____________________[2030.290 or 2030.300], and entered herein
on____________________[date ], requiring___________________[specify, e.g., plaintiff] to respond
_________________[further] to interrogatory nber(s)____________________of___________________[specify party,
e.g., defendant]'s____________________[specify, e.g., first] set of interrogatories.

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use in proceedings to obtain a sanction against a party who fails to obey
an order compelling either response or further response to interrogatories.n1

For further discussion of a motion for an order to impose sanctions against a party who disobeys an order compelling a
response, or a further response, to interrogatories, see §§ 60.40[4] and 60.41[2].

[ii] Imposition of Sanctions

Under Code of Civil Procedure Sections 2030.290 and 2030.300, if a party fails to obey either an order compelling
response to interrogatories, or an order compelling further response to interrogatories, the court may make those orders
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that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code
of Civil Procedure Section 2023.030.n2 In lieu of or in addition to that sanction, the court may impose a monetary
sanction pursuant to Code of Civil Procedure Section 2023.030.n3 The court may also award sanctions under the Civil
Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to provide discovery, in favor of a
party who files a motion to compel discovery, even though no opposition to the motion was filed, or opposition to the
motion was withdrawn, or the requested discovery was provided to the moving party after the motion was filed.n4 For
further discussion of each of these types of sanctions, see Chapter 42.

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum,
and be accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n5

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion to impose sanctions for failure to obey an order compelling response or further
response to interrogatories, see California Points and Authorities, Ch. 84, Interrogatories (Matthew Bender).

[2] Declaration Supporting Motion for Order to Impose Sanctions for Failure to Obey Order Compelling
Response or Further Response to Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF___________________[name ]

IN SUPPORT OF MOTION FOR ORDER TO IM-
POSE___________________[specify, e.g., EVID-
ENCE AND MONETARY] SANCTIONS
AGAINST___________________[specify, e.g.,
PLAINTIFF]___________________[name ] FOR
FAILURE TO OBEY ORDER COMPELLING
[FURTHER] RESPONSE TO INTERROGATORIES
Code Civ. Proc. §§
2023.030,____________________[2030.290 or
2030.300]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________
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I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify, e.g., defendant)].

2. 2.This declaration is made in support of___________________[specify party, e.g., defendant]'s motion for an
order to impose___________________[specify sanctions sought, e.g., an evidence sanction
against___________________(specify, e.g., plaintiff)___________________(name ), prohibiting him/her from
introducing___________________(designate matters ) in evidence in any proceeding, including trial, in this action, and
a monetary sanction against___________________(name ),___________________(specify, e.g., plaintiff and/or
plaintiff's attorney), in the amount of $ _____], under Code of Civil Procedure Sections 2023.030
and____________________[2030.290 or 2030.300].

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.On___________________[date ], this court on motion of___________________[specify, e.g., defendant]
ordered___________________[specify, e.g., plaintiff] to respond _________________[further] to interrogatory
number(s)____________________of___________________[specify party, e.g.,
defendant]'s____________________[specify, e.g., first] set of interrogatories. Proof of service of the order is attached
hereto.

5. 5. ___________________ [Specify party, e.g., Plaintiff] has disobeyed the order in
that___________________[specify, e.g., plaintiff has failed and refused to (further) respond to the above-mentioned
interrogatories].

6. 6. ___________________ [Specify moving party, e.g., Defendant] bases his/her/its request for the imposition of a
sanction in the amount of $_____on___________________[itemize and explain, in as many paragraphs as necessary,
the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________[signature ]

[b] Comments

This form of declaration is for use to support a motion for an order to impose sanctions against a party for that party's
failure to obey an order of the court requiring a response, or a further response, to interrogatories.n6

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration setting
forth facts supporting the amount of the sanction sought.n7

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Impose Sanctions for Failure to Obey Order Compelling Response or Further
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Response to Interrogatories

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO IM-
POSE___________________[specify, e.g., EVID-
ENCE AND MONETARY] SANCTIONS
AGAINST___________________[specify, e.g.,
PLAINTIFF]___________________[name ] FOR
FAILURE TO OBEY ORDER COMPELLING
[FURTHER] RESPONSE TO INTERROGATORIES
Code Civ. Proc. §§
2023.030,____________________[2030.290 or
2030.300]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., defendant],___________________[name ], for an order to
impose sanctions against___________________[specify party, e.g., plaintiff]___________________[name ] for failure
to obey an order compelling____________________[responses or further responses] to interrogatories came on
regularly for hearing by this court on____________________[date ]. Plaintiff appeared by
counsel,___________________[name ]; defendant appeared by counsel,___________________[name ]
[;___________________(name of attorney against whom monetary sanctions are sought ), attorney
for___________________(specify party, e.g., plaintiff), appeared___________________(on his/her/its own behalf or
by counsel___________________(name )].

The court finds that___________________[specify opposing party, e.g., plaintiff] has not shown that he/she/it acted
with substantial justification or that other circumstances make the imposition of a sanction unjust.

On proof made to the satisfaction of the court, and it appearing that___________________[specify responding party,
e.g., plaintiff]___________________[name ] has failed to obey the court's order of____________________[date ]
compelling _________________[further] response to interrogatory
number(s)____________________of___________________[specify, e.g., defendant]'s____________________[specify,
e.g., first] set of interrogatories,

IT IS ORDERED that the motion be, and it hereby is, granted and that, pursuant to Code of Civil Procedure Sections
2023.010-2023.040 and____________________[2030.290 or 2030.300],___________________[specify responding
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party, e.g., plaintiff]___________________[name ]___________________[specify imposition of sanction, e.g., is
prohibited from introducing in evidence___________________(designate matters ), in any proceeding, including trial,
in the above-entitled action].

IT IS FURTHER ORDERED that, pursuant to Code of Civil Procedure Sections 2023.010-2023.040
and____________________[2030.290 or 2030.300],___________________[specify, e.g.,
plaintiff]___________________[name ] shall___________________[specify imposition of further sanction, e.g.,
within____________________days of the entry of this order pay to___________________(specify party, e.g.,
defendant)___________________(name ) a monetary sanction in the amount of $_____for reasonable expenses and
attorney's fees.]
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court grants a motion for an order for sanctions against a party for failure to obey
an earlier court order compelling a response or a further response to interrogatories.n8

In lieu of or in addition to any issue, evidence, or terminating sanction imposed, the court may impose a monetary
sanction under Code of Civil Procedure Section 2023.010-2023.040.n9 As part of the order imposing the monetary
sanction, the court may order that one engaging in the misuse of the discovery process, or any attorney advising that
conduct, or both, pay the reasonable expenses, including attorney's fees, incurred by anyone as a result of that
conduct.n10 The court may also impose this sanction on one unsuccessfully asserting that another has engaged in the
misuse of the discovery process, or on any attorney who advised that assertion.n11 The court shall impose the monetary
sanction authorized by Code of Civil Procedure Section 2030.290 or 2030.300 unless it finds that the one subject to the
sanction acted with substantial justification, or that other circumstances make the sanction unjust.n12 The court may
also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to
provide discovery, in favor of a party who files a motion to compel discovery, even though no opposition to the motion
was filed, or opposition to the motion was withdrawn, or the requested discovery was provided to the moving party after
the motion was filed.n13

[c] References

For a general discussion and form of order, see Chapter 8.

For discussion of sanctions for misuses of the discovery process, see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureCounselGeneral OverviewCivil ProcedureJudicial OfficersJudgesGeneral OverviewLegal EthicsClient
RelationsAttorney FeesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2030.290, 2030.300.

(n2)Footnote 2. See Code Civ. Proc. §§ 2030.290, 2030.300.
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(n3)Footnote 3. See Code Civ. Proc. § 2030.290, 2030.300.

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n5)Footnote 5. Code Civ. Proc. § 2023.040.

(n6)Footnote 6. See Code Civ. Proc. §§ 2030.290, 2030.300.

(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. See Code Civ. Proc. §§ 2030.290, 2030.300.

(n9)Footnote 9. Code Civ. Proc. §§ 2030.290, 2030.300.

(n10)Footnote 10. See Code Civ. Proc. § 2023.030(a).

(n11)Footnote 11. Code Civ. Proc. § 2023.030(a).

(n12)Footnote 12. See Code Civ. Proc. § 2023.030(a).

(n13)Footnote 13. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).
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§ 60.80 Proceedings to Deem Initial Answer to Interrogatory Binding and Impose Monetary Sanction

[1] Notice of Motion and Motion for Order to Deem Initial Answer to Interrogatory Binding and Impose
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO DEEM INITIAL ANSWER(S) TO INTER-
ROGATORIES BINDING AND IMPOSE MONET-
ARY SANCTION [; MEMORANDA; DECLARA-
TION(S) OF___________________(name(s ))]
[Telephone Appearance]
Code Civ. Proc. §§ 2023.030(a), 2030.310
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

To___________________[specify responding party, plaintiff ],___________________[name ] and to his/her/its
attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
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thereafter as the matter can be heard in [___________________ (Department or Division ___________________) of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant],___________________[name ], will, and hereby does,
move for an order deeming___________________[specify responding party, e.g., plaintiff]'s initial answer(s) to
interrogatory number(s)____________________of___________________[specify party, e.g.,
defendant]'s___________________[specify, e.g., first] set of interrogatories to be binding
on___________________[specify responding party, e.g., plaintiff] for the purpose of the pending
action.___________________[Specify party, e.g., Defendant] will also move for an order to impose a monetary
sanction in the amount of $_____ against___________________[name(s )],___________________[specify, e.g.,
plaintiff and/or plaintiff's attorney] pursuant to Code of Civil Procedure Sections 2023.010-2023.040 and 2030.310.
The motion will be made on the grounds that (1) the initial failure of___________________[specify responding party,
e.g., plaintiff] to answer the above-mentioned___________________[interrogatory or interrogatories] correctly has
substantially prejudiced___________________[specify moving party, e.g., defendant],
(2)___________________[specify responding party, e.g., plaintiff] has fail to show substantial justification for the
initial answer to the above-mentioned___________________[interrogatory or interrogatories], and (3) the prejudice
to___________________[specify moving party, e.g., defendant] cannot be cured either by a continuance to permit
further discovery or by the use of the initial answer pursuant to Code of Civil Procedure Section 2030.410.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion may be used to support a motion by a party propounding interrogatories to seek an order
that an initial answer to an interrogatory be deemed binding on the responding party for the purpose of the pending
action, and to impose a monetary sanction.n1 The motion assumes an amended answer has been served by the
responding party.n2

The motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an
informal resolution of each issue presented by the motion.n3

The court must impose a monetary sanction pursuant to Code of Civil Procedure Section 2023.010-2023.040 against
any party, person, or attorney who unsuccessfully makes or opposes a motion to deem binding an initial answer to an
interrogatory, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.n4

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion must be supported by a memorandum
of points and authorities, and accompanied by a declaration setting forth facts supporting the amount of any monetary
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sanction sought.n5

For further discussion of a motion for an order than an initial answer to an interrogatory be deemed binding on the
responding party, including the conditions under which the motion must be granted, see § 60.34[2].

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.

For memoranda of points and authorities relating to a motion to deem an initial answer to an interrogatory binding, see
California Points and Authorities, Ch. 84, Interrogatories (Matthew Bender).

[2] Declaration Supporting Motion for Order to Deem Initial Answer to Interrogatory Binding and Impose
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF___________________[name ]

IN SUPPORT OF MOTION FOR ORDER TO
DEEM INITIAL ANSWER(S) TO INTERROGAT-
ORIES BINDING AND IMPOSE MONETARY
SANCTION
Code Civ. Proc. §§ 2023.030(a), 2030.310
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted before all the courts of
the State of California, and attorney of record herein for___________________(specify party, e.g., defendant)].

2. 2.This declaration is made in support of___________________[specify party, e.g., defendant]'s motion for an
order under Code of Civil Procedure Section 2030.310, deeming___________________[specify responding party, e.g.,
plaintiff]'s initial answer(s) to interrogatory number(s)____________________of___________________[specify party,
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e.g., defendant]'s___________________[specify, e.g., first] set of interrogatories binding
on___________________[specify responding party, e.g., plaintiff] for the purpose of this action.

3. 3.This declaration is also made in support of___________________[specify party, e.g., defendant]'s motion for
an order to impose a monetary sanction in the amount of $_____ against___________________[name
],___________________[specify, e.g., plaintiff], pursuant to Code of Civil Procedure Sections 2023.010-2023.040 and
2030.310.

4. 4.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

5. 5.On___________________[date ],___________________[specify responding party, e.g.,
plaintiff],___________________[name ], served [an] amended answer(s) to interrogatory
number(s)____________________of___________________[specify party, e.g.,
defendant]'s___________________[specify, e.g., first] set of interrogatories, propounded
by___________________[specify moving party, e.g., defendant] to___________________[specify responding party,
e.g., plaintiff] on___________________ _________________[date].

6. 6.The amended answer(s) materially changed the initial answer(s).___________________[Specify propounding
party, e.g., defendant] relied on the initial answers and prepared his/her/its case based thereon. There is not enough time
between now and the trial date to prepare___________________[specify propounding party, e.g., defendant]'s case to
meet the amended answer(s).

7. 7. ___________________ [Specify responding party, e.g., Plaintiff]'s initial failure to answer
the___________________[interrogatory or interrogatories] correctly has substantially
prejudiced___________________[specify moving party, e.g., defendant] in that___________________[state, in as
many paragraphs as necessary, facts showing how responding party's failure to answer correctly has substantially
prejudiced propounding party ].

8. 8. ___________________ [Specify responding party, e.g., Plaintiff] has failed to show substantial justification
for the initial answer to the___________________[interrogatory or interrogatories] in that___________________[state,
in as many paragraphs as necessary, facts showing how responding party failed to show substantial justification for the
initial answer ].

9. 9.The prejudice to___________________[specify moving party, e.g., defendant] cannot be cured either by a
continuance to permit further discovery or by the use of the initial answer pursuant to Code of Civil Procedure Section
2030.410, because___________________[state, in as many paragraphs as necessary, facts showing why that prejudice
cannot be cured ].

10. 10. ___________________ [Specify moving party, e.g., Defendant] bases his/her/its request for the imposition
of a sanction in the amount of $_____on___________________[itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

11. 11. ___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good- faith
attempt an an informal resolution of the issues presented by the motion in that___________________[state facts
showing reasonable and good-faith attempt at informal resolution of the issues presented by the motion ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________[signature ]
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[b] Comments

This form of declaration is for use to support a motion for an order that an initial answer to an interrogatory be deemed
binding on the responding party for the purpose of the pending action, and to impose a monetary sanction.n6

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of any monetary sanction sought.n7

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Deem Initial Answer to Interrogatory Binding and Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION TO DEEM INI-
TIAL ANSWER(S) TO INTERROGATORIES
BINDING AND IMPOSE MONETARY SANCTION
Code Civ. Proc. §[§ 2023.030(a),] 2030.310
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:___________________
Trial Date:____________________

__________________________________________________

The motion of___________________[specify party, e.g., defendant],___________________[name ], for an order
deeming the initial answer(s) of___________________[specify responding party, e.g., plaintiff]
to___________________[specify party, e.g., defendant]'s interrogatories binding on___________________[specify
responding party, e.g., plaintiff] for the purpose of the pending action [, and imposing a monetary sanction of
$_____against___________________(name ),____________________(specify, e.g., plaintiff),] came on regularly for
hearing on____________________[date ]. Plaintiff appeared by counsel,___________________[name ]; defendant
appeared by counsel,___________________[name ] [;___________________(name of attorney against whom
monetary sanctions are sought ), attorney for___________________(specify party, e.g., plaintiff),
appeared___________________(on his/her/its own behalf or by counsel___________________(name )].

The court finds that the moving party has engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion. [The court also finds that____________________(specify opposing party, e.g.,
plaintiff) has not shown that he/she acted with substantial justification or that other circumstances make imposition of a
sanction unjust].
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On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that the initial answer(s)
of___________________[specify responding party, e.g., plaintiff] to interrogatory
number(s)____________________of___________________[specify party, e.g., defendant]'s
___________________[specify, e.g., first] set of interrogatories____________________[is or are] and shall be deemed
binding on___________________[specify responding party, e.g., plaintiff] for the purpose of this pending action.

[Add, if monetary sanction imposed ]

IT IS FURTHER ORDERED that___________________[name ],___________________ specify, e.g., plaintiff], shall
forthwith pay to___________________[specify, e.g., defendant]___________________[name ], as a sanction
authorized by Code of Civil Procedure Sections 2023.010-2023.040 and 2030.310, the sum of $_____for reasonable
expenses and attorney's fees.
Dated: ___________________.

___________________[signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion for an order deeming an initial answer to an
interrogatory, or interrogatories, binding, and imposing monetary sanctions.n8

The court must impose a monetary sanction under Code of Civil Procedure Sections 2023.010-2023.040 against any
party, person, or attorney who unsuccessfully makes or opposes a motion to deem binding an initial answer to an
interrogatory, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.n9

[c] References

For a general discussion and form of order, see Chapter 8.

For a general discussion of sanctions for misuses of the discovery process, see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePleading & PracticePleadingsAnswersCivil ProcedureJudicial OfficersJudgesGeneral
OverviewCriminal Law & ProcedureInterrogationMiranda RightsRight to Counsel During Questioning

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2030.310.

(n2)Footnote 2. See Code Civ. Proc. § 2030.310.

(n3)Footnote 3. See Code Civ. Proc. § 2030.310. For a form of declaration, see [2], below.
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(n4)Footnote 4. Code Civ. Proc. § 2030.310.

(n5)Footnote 5. Code Civ. Proc. § 2023.040.

(n6)Footnote 6. See Code Civ. Proc. §§ 2023.030(a), 2030.310.

(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. See Code Civ. Proc. § 2030.310.

(n9)Footnote 9. Code Civ. Proc. § 2030.310.
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2-61 California Deposition and Discovery Practice 61.syn

§ 61.syn Synopsis to Chapter 61: Demand for Inspection of Documents, Things, and Land

§ 61.01 Use of Demand for Inspection

[1] Use of Demand in General

[2] Additional Methods of Discovery of Documents

[3] Discovery of Documents in Limited Civil Cases

§ 61.02 Scope of Demand

[1] Requirement of Relevance to Subject Matter

[2] Privileged and Other Protected Matters

[a] Privileged Matters

[b] Work Product

[3] Extent and Frequency of Activities Permitted

[a] Production and Inspection of Documents

[b] Production and Inspection of Tangible Things

[c] Entry on and Inspection of Land

[d] Frequency, Extent, Sequence, and Timing of Discovery

§ 61.03 Contents of Demand

[1] Description of Items

[2] Description of Activities

Page 160



[3] Time and Place for Inspection

§ 61.04 Timing of Demand

§ 61.05 Service and Filing of Demand

§§ 61.06-61.19 Reserved

§ 61.20 Types of Responses

[1] Responses Permitted

[a] Generally

[b] Numbering and Sequence of Responses

[2] Statement of Compliance

[a] Form of Statement

[b] Manner of Compliance

[3] Representation of Inability to Comply

[4] Objection

§ 61.21 Verification of Response

§ 61.22 Timing, Service, and Filing of Response

§ 61.23 Protective Order

[1] Procedure for Obtaining Protective Order

[2] Grounds for and Types of Protective Orders

[a] Under Section 2031.060

[b] Under Sections 2017.020 and 2019.030

[c] On First Amendment Grounds

[3] Monetary Sanction Against Unsuccessful Party

§§ 61.24-61.29 Reserved

§ 61.30 Failure to Respond

[1] Waiver of Objections

[2] Motion for Order Compelling Response
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§ 61.31 Incomplete or Inadequate Response or Objection Without Merit

[1] Motion to Compel Further Response

[2] Sanctions Against Unsuccessful or Disobedient Party

§ 61.32 Failure to Comply with Statement of Compliance

[1] Motion to Compel Compliance

[2] Sanctions for Failure to Obey Order Compelling Compliance

§ 61.33 Appealability of Discovery Order

§ 61.34 Spoliation of Evidence

§§ 61.35-61.39 Reserved

§ 61.40 Procedural Guide for Party Serving Demand for Inspection

[1] Ascertain Items to Be Inspected

[2] Plaintiff's Motion to Make Early Inspection Demand

[3] Motion to Shorten Response Time

[4] Serve Demand for Inspection

[5] Motion to Compel Response

[6] Motion to Compel Further Response

[7] Motion to Compel Compliance

[8] Opposition to Motion for Protective Order

[9] Motion for Sanctions

[10] Index Documents Received

[11] Retention of Demand and Response

§ 61.41 Procedural Guide for Responding Party

[1] Determine Appropriate Response to Demand for Inspection

[2] Agreement or Motion to Extend Response Time

[3] Index Items Demanded

[4] Serve Response
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[5] Motion for Protective Order

[6] Opposition to Motion to Compel Response, Further Response, or Compliance, or for Sanctions

§§ 61.42-61.49 Reserved

§ 61.50 Demand for Inspection of Documents, Other Tangible Things, and Land

[1] Form

[2] Comments

[a] Use of Form

[b] Contents of Demand

[c] Format of Demand

[d] Timing of Demand

[e] Service and Filing of Demand

[f] Requirements for Making Supplemental Demand

§ 61.51 Response to Demand for Inspection of Documents, Tangible Things, and Land

[1] Form

[2] Comments

[a] Use of Form

[b] Contents of Response

[c] Format of Response

[d] Verification

[e] Timing, Service, and Filing of Response

§ 61.52 Proceedings for Protective Order

[1] Notice of Motion and Motion for Protective Order

[a] Form

[b] Comments

[i] Use of Form
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[ii] Grounds for Motion and Types of Orders

[c] References

[2] Declaration Supporting Motion for Protective Order

[a] Form

[b] Comments

[c] References

[3] Order Granting or Denying Motion for Protective Order

[a] Form

[b] Comments

[c] References

§ 61.53 Proceedings for Order to Relieve Party From Waiver Resulting From Failure to Respond to Demand

[1] Notice of Motion and Motion for Order of Relief From Waiver

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order of Relief From Waiver

[a] Form

[b] Comments

[c] References

[3] Order Granting or Denying Motion for Relief From Waiver

[a] Form

[b] Comments

[c] References

§ 61.54 Proceedings for Order Compelling Response

[1] Notice of Motion and Motion for Order Compelling Response
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[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order Compelling Response

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Order Compelling Response

[a] Form

[b] Comments

[i] Use of Form

[ii] Failure to Obey Order

[c] References

§ 61.55 Proceedings for Motion for Order Compelling Further Response

[1] Notice of Motion and Motion for Order Compelling Further Response

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order Compelling Further Response

[a] Form

[b] Comments

[c] References

[3] Declaration Opposing Motion for Order Compelling Further Response

[a] Form

[b] Comments
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[c] References

[3A] Separate Statement Supporting Motion to Compel Further Response to Demand for Inspection of Document or
Tangible Thing

[a] Form

[b] Comments

[c] References

[4] Order Granting or Denying Motion for Order Compelling Further Response

[a] Form

[b] Comments

[i] Use of Form

[ii] Failure to Obey Order

[c] References

§ 61.56 Proceedings for Order Compelling Compliance

[1] Notice of Motion and Motion for Order Compelling Compliance

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order Compelling Compliance

[a] Form

[b] Comments

[c] References

[3] Order Granting or Denying Motion for Order Compelling Compliance

[a] Form

[b] Comments

[i] Use of Form

[ii] Failure to Obey Order
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[c] References

§ 61.57 Proceedings for Imposition of Sanctions for Failure to Obey Court Order

[1] Notice of Motion and Motion for Order Imposing Sanctions

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order Imposing Sanctions

[a] Form

[b] Comments

[c] References

[3] Order Granting or Denying Motion for Order Imposing Sanctions

[a] Form

[b] Comments

[c] References
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2-61 California Deposition and Discovery Practice Scope

Scope

SCOPE

This chapter discusses and contains forms relating to Code of Civil Procedure Sections 2031.010-2031.510, which
permit discovery of documents, tangible things, land, and other property or operations on land in the possession,
custody, or control of another party. Part A of the chapter contains a discussion of the scope of discovery permitted
through a demand for inspection, and the content, timing, service, and format requirements for the demand. Part B
discusses the types of responses available to a demand for inspection, the timing, service, and format requirements for
the response, and the procedures for obtaining protective orders. Part C discusses motions compelling response, further
response, and compliance with discovery. Part D contains procedural guides for use by the party serving a demand for
inspection and by the responding party. Part E contains forms for the demand, response, and all related motions.

Cases in this chapter that were decided under provisions of the pre-1986 Civil Discovery Act that were reenacted or are
similar to provisions of the current Civil Discovery Act are cited as persuasive, rather than controlling, authority, and
are followed by the parenthetical ''discussed under prior law.''

The chapter contains some references to the comparable Federal Rules of Civil Procedure, Rule 34, noting similarities
to and differences from the California procedures. Additional discussion of the Federal Rules of Civil Procedure may be
found in Chapter 7.

For a discussion of strategies for integrating demands for inspection with other discovery devices, see Chapter 2. For a
discussion of the time limits on discovery in general, see Chapter 3. The scope of discovery is generally discussed in
Chapter 20, including discussion and forms relating to access to patient medical records. Privileged and protected
matters are discussed in Chapters 21- 32. Discussion of obtaining documents in the possession of a party through oral or
written depositions may be found in Chapters 51 and 52, respectively. For a discussion of the deposition subpoena
process for discovery of documents in the possession of a nonparty, see Chapter 53. Discussion of obtaining documents
through a request in interrogatories may be found in Chapter 60. For a discussion of the demand for and the exchange of
written reports concerning physical or mental examinations of a party or party-related person, see Chapter 62.
Discussion of the production of discoverable reports and writings of expert trial witnesses may be found in Chapter 64.
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2-61 California Deposition and Discovery Practice § 61.01

§ 61.01 Use of Demand for Inspection

[1] Use of Demand in General

Sections 2031.010-2031.510 of the Code of Civil Procedure provide a procedure that may be used by one party to
inspect documents, tangible things, and places that are within the scope of discovery, and that are in the possession,
custody, or control of any other party to the action. The procedure under these provisions requires service of a demand
for inspection of the documents, tangible items, land, or property or operations on the land, and for permission to
perform related activities such as copying the documents, photographing or testing the tangible items, or entering onto
and surveying or sampling the land.n1 The Civil Discovery Act of 1986 replaced the term ''request'' used in the prior
law with the term ''demand.'' Under federal discovery procedure, the term ''request'' is still used.n2 The procedure set
forth in Sections 2031.010-2031.510 is mandatory and is a prerequisite to seeking a court order for production of
documents.n3

[2] Additional Methods of Discovery of Documents

The demand for inspection is a procedure that may be used for discovery between parties only. Documents or other
items in the possession of a person who is not a party to the action may be obtained by use of a deposition subpoena
requiring the production of business records and other things.n4 See Chapter 53 for a discussion of deposition of a
nonparty.

Depositions and written interrogatories may also be used by a party to inspect documents and things in the possession of
another party. If a party is being deposed, he or she may be required to produce documents or other tangible things for
inspection and copying if the items were specified in the notice of deposition.n5 In addition, if a party is served written
interrogatories and if an answer to any interrogatory would necessitate the preparation of a compilation, abstract, audit,
or summary of or from the documents of the responding party, under certain circumstances the responding party may
answer the interrogatory by specifying the documents from which the answer may be ascertained and allowing the
propounding party a reasonable opportunity to examine, audit, or inspect these documents, and to make copies,
compilations, abstracts, or summaries of them.n6 See Chapter 51 for discussion of oral depositions and Chapter 60 for
discussion of interrogatories.

[3] Discovery of Documents in Limited Civil Cases

The parties to limited civil cases may demand inspection of documents, tangible things, and land under Code of Civil
Procedure Sections 2031.010-2031.510. However, as to each adverse party, discovery is limited to any combination of
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35 of the following: interrogatories, demands for inspection, and requests for admission.n7 Additional discovery may be
permitted by the court on noticed motion, on a showing that the moving party will be unable to prosecute or defend the
action effectively without the additional discovery.n8 The parties may also stipulate to additional discovery.n9 In
addition to the usual forms of discovery, the plaintiff in a limited civil case has the option to serve a case questionnaire
with the complaint. If served, the questionnaire includes a completed copy of the plaintiff's completed case
questionnaire and a blank copy for the defendant. The case questionnaire is designed to elicit fundamental information
about each party's case, including a list of all documents relevant to the case.n10

With regard to nonparties, any party may serve on any person a subpoena duces tecum requiring the person served to
mail copies of documents, books or records to the party's counsel.n11

Discovery in limited civil cases is discussed further in Chapter 5.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2031.010, 2031.050; see generally Code Civ. Proc. § 2017.010 et seq. (scope of
discovery); see also Code Civ. Proc. §§ 2017.710-2017.740 (use of technology in conducting discovery).

(n2)Footnote 2. See Fed. Rules Civ. Proc., Rule 34(a).

(n3)Footnote 3. People ex rel. Dept. of Transportation v. Superior Court (1976) 60 Cal. App. 3d 352, 358, 131
Cal. Rptr. 476 (decided under prior law).

(n4)Footnote 4. Code Civ. Proc. §§ 2020.010-2020.030, 2020.410-2020.440, 2020.510.

(n5)Footnote 5. Code Civ. Proc. §§ 2025.220-2025.240, 2025.280, 2025.310.

(n6)Footnote 6. Code Civ. Proc. § 2030.230.

(n7)Footnote 7. Code Civ. Proc. § 94(a).

(n8)Footnote 8. Code Civ. Proc. § 95(a).

(n9)Footnote 9. Code Civ. Proc. § 95(b).

(n10)Footnote 10. Code Civ. Proc. § 93(a)-(c).

(n11)Footnote 11. See Code Civ. Proc. § 94(c).
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§ 61.02 Scope of Demand

[1] Requirement of Relevance to Subject Matter

Discovery through use of a demand for inspection of documents, tangible things, or land may only be obtained within
the scope of Code of Civil Procedure Section 2017.010 et seq.n1 Section 2017.010 et seq. permits discovery of any
matter, not privileged, if the matter (1) is relevant to the subject matter involved in the pending action or to the
determination of any motion made in that action, and (2) is itself admissible in evidence or appears reasonably
calculated to lead to the discovery of admissible evidence.n2 In drafting the Civil Discovery Act of 1986, the
Commission on Discovery decided to adopt the broader definition of discovery in terms of relevance to the subject
matter, rather than the narrower standard of relevance to the issues, and to leave it to the discretion of the courts to limit
discovery on a case by case basis.n3

The courts must apply the standard of relevance to the subject matter in a reasonable manner in accordance with the
liberal policies underlying discovery procedures and must generally resolve doubts concerning relevance in favor of
permitting discovery.n4 However, even if the matter is relevant to the subject matter, the court, pursuant to a motion for
a protective order, must limit the scope of discovery if it determines that the burden, expense, or intrusiveness of the
discovery clearly outweighs the likelihood that the information sought will lead to the discovery of admissible
evidence.n5

For further discussion of circumstances under which protective orders limiting the scope of discovery will be entered,
see § 61.23. For additional discussion of Code of Civil Procedure Section 2017.010 et seq. and the scope of discovery in
general, see Chapter 20.

[2] Privileged and Other Protected Matters

[a] Privileged Matters

Matters that are privileged are absolutely outside the scope of discovery.n6 The term ''privileged'' as used in the Civil
Discovery Act refers to privileges as that term is understood in the law of evidence.n7 A complete discussion of
privileged matters is provided in Chapters 21 through 32.

[b] Work Product

Discovery of attorney work product may only be obtained if the court determines that denial of discovery will unfairly
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prejudice the party seeking discovery in preparing that party's claim or defense or will result in an injustice.n8 Writings
that reflect an attorney's impressions, conclusions, opinions, or legal research or theories are not discoverable under any
circumstances.n9 See Chapter 28 for further discussion of attorney work product protection.

[3] Extent and Frequency of Activities Permitted

[a] Production and Inspection of Documents

Any party may demand that any other party produce a document that is in the possession, custody, or control of that
party and permit the party making the demand, or someone acting on that party's behalf, to inspect and to copy the
document.n10 A party also may demand that any other party produce for inspection and copying any later acquired or
discovered documents that are in the possession, custody or control of the party on whom the demand is made (1) twice
before the initial setting of the trial date, and (2) once after the initial setting of the trial date, subject to the time limits of
Code of Civil Procedure Section 2024.010 et seq.n11 However, on motion for good cause shown, the court may allow a
party to propound additional supplemental demands for inspection.n12 The term ''document'' means a writing, as
defined in Evidence Code Section 250.n13 Under that section, a ''writing'' means handwriting, typewriting, printing,
photostating, photographing, photocopying, transmitting by electronic mail or facsimile, and every other means of
recording on any tangible thing any form of communication or representation, including letters, words, pictures, sounds,
or symbols, or combinations of those communications or representations, and any record created by the
communications or representations, regardless of the manner in which the record has been stored.n14

If the documents demanded are data compilations that are accessible only through detection devices of the responding
party, the responding party is obligated to translate them into reasonably usable form, and the demanding party must
pay the reasonable expenses of such translation.n15 In a case of first impression, one court of appeal held that when
there is no dispute about the application of former Code of Civil Procedure Section 2031(g)(1) (now see Code Civ.
Proc. § 2031.280(c)), the statute automatically shifts the expense of translating a data compilation into usable form to
the demanding party.n16 However, the demanding party is expected to pay only the reasonable expense for a necessary
translation.n17 Reasonableness and necessity are factual issues, which, when disputed, are to be determined by the trial
court. If a demanding party is asked to pay for translations that the party does not believe are necessary, or when the
party disputes the reasonableness of the expenses alleged, the party may seek a protective order or move to compel
production, and the trial court may then make whatever orders justice requires.n18

Production of electronic information presents thorny issues, often based on the shear volume of information or on the
fact that the data is not readily accessible because of undue burden or cost.n18.1 For discussion of e-discovery,
including the duty to preserve and produce electronic evidence, see Ch. 2A, Discovery of Computer Records.

The comparable federal discovery rule governing production and inspection of documents provides substantially the
same list of discoverable documents and discovery activities.n19

[b] Production and Inspection of Tangible Things

Any party may demand that any other party produce any tangible things that are in the possession, custody, or control of
that party and permit the party making the demand, or someone acting on that party's behalf, to inspect and to
photograph, test, or sample the tangible things.n20 A party also may demand that any other party produce for
inspection, photographing, testing, or sampling any later acquired or discovered tangible things that are in the
possession, custody or control of the party on whom the demand is made (1) twice before the initial setting of the trial
date, and (2) once after the initial setting of the trial date, subject to the time limits of Code of Civil Procedure Section
2024.010 et seq.n21 However, on motion for good cause shown, the court may allow a party to propound additional
supplemental demands for inspection.n22 The comparable federal discovery rule provides substantially the same
discovery activities for tangible things.n23
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In accordance with the policy of liberal construction of the discovery statutes in favor of discovery, it has been held that
photographing of tangible things under this section includes photographing of the face and body of a person, and police
officers have been ordered to submit to being photographed in clothing they wore on the night of the subject incident to
facilitate the interviewing of witnesses.n24 Such liberal construction, however, does not extend to compelling persons
to reenact the event that gave rise to the claim. The basis for this distinction is that reenactment would require the
parties involved to make nonverbal statements, that is, reenactment is testimonial in nature and is therefore outside the
scope of Code of Civil Procedure Sections 2031.010-2031.510. These statutory provisions are not intended as a means
of compelling testimony whether in verbal or nonverbal form; depositions and written interrogatories are the sole
mechanisms for testimonial forms of discovery.n25

The provisions in Code of Civil Procedure Sections 2031.010-2031.510 for the production and inspection of objects or
tangible things do not encompass interred human bodies.n26 Consequently, a trial court in a civil action brought under
the Probate Code has no authority under Sections 2031.010-2031.510 to order the exhumation and autopsy of the body
of a deceased testator.n27

[c] Entry on and Inspection of Land

Any party may demand that any other party allow the party making the demand, or someone acting on that party's
behalf, to enter on any land or other property that is in the possession, custody, or control of that party and permit the
party making the demand, or someone acting on that party's behalf, and to inspect and to measure, survey, photograph,
test, or sample the land or other property, or any designated object or operation on it.n28 A party also may demand that
any other party allow entry for the purposes enumerated above on any later acquired or discovered land or other
property that is in the possession, custody or control of the party on whom the demand is made (1) twice before the
initial setting of the trial date, and (2) once after the initial setting of the trial date, subject to the time limits of Code of
Civil Procedure Section 2024.010 et seq.n29 However, on motion for good cause shown, the court may allow a party to
propound additional supplemental demands for inspection.n30 The comparable federal discovery rule provides
substantially the same discovery activities regarding land and property on land.n31

In accordance with the policy of liberal construction of the discovery statutes, courts have permitted an inspection of
property to extend to the interior structure of a wall even though it meant breaking through the wall when it was
unknown whether relevant evidence would be discovered. Such liberal construction was effected by the circumstances
of the particular case, namely, the plaintiff had been injured in a hospital by a falling sink and the defendant had
reinstalled the sink without keeping records of the reinstallation.n32 However, neither the court's inherent power to
exercise reasonable control over discovery matters nor any California statute authorizes a trial court to order litigants
before trial to pay for destructive testing or any other discovery they do not wish to pursue.n33 Accordingly, the trial
court abused its discretion, in a construction defect case, by requiring defendants to share in the cost of destructive
testing that defendants did not want.n34

Moreover, one court of appeal has held that property open to the public may be examined without recourse to Code of
Civil Procedure Sections 2031.010-2031.510, provided that the examination is otherwise lawful.n35 The court added
that if an investigation is lawful, it is not ''discovery'' within the meaning of the Civil Discovery Act, and it is immaterial
that the discovery cut-off date may have passed.n36

[d] Frequency, Extent, Sequence, and Timing of Discovery

Inspections of documents, tangible things, and land or other property pursuant to Code of Civil Procedure Sections
2031.010-2031.510 is subject to the restrictions set forth in Code of Civil Procedure Section 2019.010 et seq.n37 The
frequency or extent of use of any available discovery method, including inspections of documents, things, and places,
may be restricted under certain circumstances by a protective order.n38 The sequence and timing of discovery may also
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be established on motion and for good cause shown for the convenience of parties and witnesses and in the interests of
justice.n39 For discussion and forms relating to the restriction of the frequency or extent of use of available discovery
methods, or the establishment of a sequence and timing for discovery, see Chapter 41.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryRelevance

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.010.

(n2)Footnote 2. Code Civ. Proc. § 2017.010.

(n3)Footnote 3. Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2017(a).

(n4)Footnote 4. Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal. 3d 785, 790, 183 Cal. Rptr.
810, 647 P.2d 86 (decided under prior law).

(n5)Footnote 5. Code Civ. Proc. § 2017.020.

(n6)Footnote 6. Code Civ. Proc. § 2017.010.

(n7)Footnote 7. Sierra Vista Hospital v. Superior Court (1967) 248 Cal. App. 2d 359, 364, 56 Cal. Rptr. 387
(decided under prior law).

(n8)Footnote 8. Code Civ. Proc. § 2018.030(b). See also Code Civ. Proc. §§ 2018.070, 2018.080 (work product
may be discovered in State Bar investigations and actions between attorney and client or former client).

(n9)Footnote 9. Code Civ. Proc. § 2018.030(a).

(n10)Footnote 10. Code Civ. Proc. § 2031.010(b).

(n11)Footnote 11. See Code Civ. Proc. § 2031.050.

(n12)Footnote 12. Code Civ. Proc. § 2031.050.

(n13)Footnote 13. Code Civ. Proc. § 2016.020(c). See also ''Photograph of Civil Litigant Realized by Opponent's
Surveillance as Subject to Pretrial Discovery,'' 19 A.L.R.4th 1236 (1983).

(n14)Footnote 14. Evid. Code § 250.

(n15)Footnote 15. Code Civ. Proc. § 2031.280(c); see Code Civ. Proc. § 2031.280(b) (when computer records
must be produced). See also Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2031(a).

(n16)Footnote 16. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762,
772, 21 Cal. Rptr. 3d 532 (former Code Civ. Proc. § 2031(g)(1), now see Code Civ. Proc. § 2031.280(c), is ''a
legislatively determined exception to the general rule that the responding party bear the cost of responding to
discovery'').

(n17)Footnote 17. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762,
773, 21 Cal. Rptr. 3d 532 ; see Code Civ. Proc. § 2031.280(c)).
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(n18)Footnote 18. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762,
772-773, 21 Cal. Rptr. 3d 532 ; see Code Civ. Proc. §§ 2031.060, 2031.320.

(n19)Footnote 18.1. See Playboy Enters. v. Welles (S.D. Cal 1999) 60 F. Supp. 2d 1050, 1055 ; Maldonado v.
Superior Court (2002) 94 Cal. App. 4th 1390, 1396, 115 Cal. Rptr. 2d 137 .

(n20)Footnote 19. See Fed. Rules Civ. Proc., Rule 34(a).

(n21)Footnote 20. Code Civ. Proc. § 2031.010(c).

(n22)Footnote 21. See Code Civ. Proc. § 2031.050(b).

(n23)Footnote 22. Code Civ. Proc. § 2031.050(c).

(n24)Footnote 23. See Fed. Rules Civ. Proc., Rule 34(a).

(n25)Footnote 24. Shepherd v. Superior Court (1976) 17 Cal. 3d 107, 118-119, 130 Cal. Rptr. 257, 550 P.2d 161
(decided under prior law).

(n26)Footnote 25. Bailey v. Superior Court (1978) 79 Cal. App. 3d 444, 447, 144 Cal. Rptr. 875 (decided under
prior law).

(n27)Footnote 26. Holm v. Superior Court (1986) 187 Cal. App. 3d 1241, 1247-1248, 232 Cal. Rptr. 432
(decided under prior law). See also Walsh v. Caidin (1991) 232 Cal. App. 3d 159, 162-163, 283 Cal. Rptr. 326 (action
for spoliation of evidence).

(n28)Footnote 27. Holm v. Superior Court (1986) 187 Cal. App. 3d 1241, 1243, 1247-1248, 232 Cal. Rptr. 432
(decided under prior law). See also Walsh v. Caidin (1991) 232 Cal. App. 3d 159, 162-163, 283 Cal. Rptr. 326
(defendant in medical malpractice action has no right to court order for autopsy conducted solely for purposes of civil
discovery).

(n29)Footnote 28. Code Civ. Proc. § 2031.010(d).

(n30)Footnote 29. Code Civ. Proc. § 2031.050.

(n31)Footnote 30. Code Civ. Proc. § 2031.050.

(n32)Footnote 31. See Fed. R. Civ. P., Rule 34(a).

(n33)Footnote 32. Emerick v. Raleigh Hills Hospital (1982) 133 Cal. App. 3d 575, 586, 184 Cal. Rptr. 92
(decided under prior law). See Cuno Inc. v. Pall Corp. (E.D. N.Y. 1987) 116 F.R.D. 279, 281 (patent holder's requested
inspection of alleged patent infringer's manufacturing plant permitted; showing of need not necessary, only showing of
relevance required under Fed. R. Civ. P., Rules 26(b), 34(a)).

(n34)Footnote 33. San Diego Unified Port Dist. v. Barnhart (2002) 95 Cal. App. 4th 1400, 1405, 116 Cal. Rptr.
2d 65 .

(n35)Footnote 34. San Diego Unified Port Dist. v. Barnhart (2002) 95 Cal. App. 4th 1400, 1405, 116 Cal. Rptr.
2d 65 .

(n36)Footnote 35. Pullin v. Superior Court (2000) 81 Cal. App. 4th 1161, 1164-1165, 97 Cal. Rptr. 2d 447
(plaintiff's expert, in slip and fall case, could conduct tests on floor of defendant store during business hours, without
resorting to formal demand to inspect premises under Code Civ. Proc. §§ 2031.010-2031.510).
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(n37)Footnote 36. Pullin v. Superior Court (2000) 81 Cal. App. 4th 1161, 1165 n.4, 97 Cal. Rptr. 2d 447 ; see §
61.14 (timing of demand).

(n38)Footnote 37. Code Civ. Proc. § 2031.010.

(n39)Footnote 38. Code Civ. Proc. § 2019.030; see § 61.23[2][b].

(n40)Footnote 39. Code Civ. Proc. § 2019.020.
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§ 61.03 Contents of Demand

[1] Description of Items

A demand for inspection must designate the documents, tangible things, or land or other property to be inspected, either
by specifically describing each individual item or by reasonably particularizing each category of item.n1 Each set of
demands must be numbered consecutively, and each demand in a set must be separately set forth and identified by
number or letter.n2

The purpose of the requirement that items to be inspected must be adequately identified is to protect the responding
party from abuse, oppression, or other injustice.n3 If the party making the demand is uncertain regarding the existence
of specific documents or other items, or is uncertain about their identification or possession by the other party, it is
appropriate to use written interrogatories to ascertain such information prior to making the demand.n4

A form of demand for inspection is provided in § 61.50.

[2] Description of Activities

A demand must also specify any related activity that is being demanded in addition to an inspection and copying. It
must describe the manner in which that related activity will be performed, and must state whether that activity will
permanently alter or destroy the item involved.n5

[3] Time and Place for Inspection

A demand must also specify a reasonable time for the inspection. The time must be at least 30 days after service of the
demand, unless the court, for good cause shown, has granted leave to specify an earlier date.n6 In an unlawful detainer
action or other proceeding under Code of Civil Procedure Section 1159 et seq. (forcible entry and detainer), the time
must be at least five days after service of the demand, unless the court, for good cause shown, has granted leave to
specify an earlier date.n7 A reasonable place for making the inspection, copying, and performing any related activity
must also be specified.n8 For example, the demand could specify the office of the responding party's attorney or the
place where the records in question are usually kept.

Legal Topics:

For related research and practice materials, see the following legal topics:
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Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.030(c)(1).

(n2)Footnote 2. Code Civ. Proc. § 2031.030(c)(1).

(n3)Footnote 3. Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 123 Cal. App. 3d 840, 850-851, 176
Cal. Rptr. 874 (decided under prior law), overruled on other grounds, American Home Assur. Co. v. Societe
Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 128 Cal. Rptr. 2d 430 .

(n4)Footnote 4. West Pico Furniture Co. v. Superior Court (1961) 56 Cal. 2d 407, 419-420, 15 Cal. Rptr. 119,
364 P.2d 295 (decided under prior law); Flora Crane Service, Inc. v. Superior Court (1965) 234 Cal. App. 2d 767,
777, 45 Cal. Rptr. 79 (decided under prior law).

(n5)Footnote 5. Code Civ. Proc. § 2031.030(c)(4). See Manzetti v. Superior Court (1993) 21 Cal. App. 4th 373,
378-381, 25 Cal. Rptr. 2d 857 (sanctions imposed on petitioner's attorney following two mandate petitions that objected
to legitimate demand for inspection of property that should have been disposed of informally and that was clearly and
correctly resolved twice by trial court; petitioner's reliance on Code Civ. Proc. § 2031.030(c)(4) was without merit and
motivated solely for delay).

(n6)Footnote 6. Code Civ. Proc. § 2031.030(c)(2). See Code Civ. Proc. § 2016.050 (when service made by mail,
time for inspection is extended under Code Civ. Proc. § 1013). See Ch. 8 for discussion of extensions of time when
service made by mail, and for a form of application for an order shortening time.

(n7)Footnote 7. Code Civ. Proc. § 2031.030(c)(2).

(n8)Footnote 8. Code Civ. Proc. § 2031.030(c)(3).
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§ 61.04 Timing of Demand

A defendant may make a demand for inspection without leave of court at any time.n0.1 A plaintiff may make a demand
for inspection without leave of court at any time after 10 days following the service of the summons on, or the
appearance by, the party to whom the demand is directed, whichever occurs first.n0.2 In an unlawful detainer action or
other proceeding under Code of Civil Procedure Section 1159 et seq. (forcible entry and detainer), a plaintiff may make
a demand for inspection without leave of the court at any time that is five days after service of the summons on, or
appearance by, the party to whom the demand is directed, whichever is earlier.n0.3 The plaintiff may make a demand at
an earlier time on leave of court granted on motion for good cause shown.n1 Under the comparable federal rule, the
request must specify a reasonable time, place, and manner of making the inspection and performing the related acts.
Without leave of court or written stipulation, a request may not be served before the time specified in Fed. R. Civ. P.,
Rule 26(d).n2

Each party is entitled as a matter of right to complete discovery proceedings on or before the 30th day, and to have
motions concerning discovery heard on or before the 15th day, before the date initially set for the trial of the action. If
either of these dates falls on a Saturday, Sunday, or judicial holiday (see Code Civ. Proc. § 10 (designated judicial
holidays)), the last day is the next court day closer to the trial date.n3 In the case of a retrial or new trial, discovery is
reopened and these deadlines are calculated by reference to the date initially set for the new trial.n4 Discovery is
considered completed on the day a response is due.n5 Discovery may be had closer to the initial trial date, or discovery
may be reopened after a new trial date has been set, by leave of court granted on motion of any party or by agreement of
the parties.n6 For further discussion regarding time limits on discovery, see Chapter 3. For discussion of and forms of
motion for shortening and extending time for discovery, see Chapters 3 and 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 0.1. Code Civ. Proc. § 2031.020(a).

(n2)Footnote 0.2. Code Civ. Proc. § 2031.020(b).

(n3)Footnote 0.3. Code Civ. Proc. § 2031.020(c).
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(n4)Footnote 1. Code Civ. Proc. § 2031.020(d); see Code Civ. Proc. § 1014 (establishing when defendant appears
in an action).

(n5)Footnote 2. Fed. R. Civ. P., Rule 34(b); see § 7.03[1].

(n6)Footnote 3. Code Civ. Proc. §§ 2016.060, 2024.020.

(n7)Footnote 4. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70, 991
P.2d 156 ; see Ch. 3, § 3.01[2][g].

(n8)Footnote 5. Code Civ. Proc. § 2024.010. See Rep.'s Notes to Proposed Cal. Div. Discovery Act of 1986, Note
to § 2024(a).

(n9)Footnote 6. Code Civ. Proc. §§ 2024.030, 2024.050.
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§ 61.05 Service and Filing of Demand

A copy of the demand for inspection must be served on the party to whom it is directed and on all other parties who
have appeared in the action.n1 The original of the demand is not filed with the court. It is retained by the party making
the demand with the original proof of service affixed to it, and the original of the sworn response, until six months after
final disposition of the action. At that time it may be destroyed unless the court, on motion of any party for good cause
shown, orders that it be preserved for a longer period.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.040.

(n2)Footnote 2. Code Civ. Proc. § 2031.290; Cal. Rules of Ct., Rule 3.250(b). See Ch. 8 for general forms for
motion that may be adapted for use in seeking to preserve demands and responses for a longer period.
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Reserved
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§ 61.20 Types of Responses

[1] Responses Permitted

[a] Generally

The party to whom an inspection demand has been directed is required to respond separately to each item or category of
item in the demand. The response must be in one or more of the following forms:n1

1. A statement that the party will comply with the particular demand and any related activities;

2. A representation that the party lacks the ability to comply with the demand for inspection of a
particular item or category of item; or

3. An objection to the particular demand.

Federal discovery law, similar to prior California discovery law, only recognizes two forms of response, a statement that
inspection will be permitted, and an objection to inspection.n2

For a form of response, see § 61.51.

[b] Numbering and Sequence of Responses

Each statement of compliance, each representation, and each objection in the response must bear the same number and
be in the same sequence as the corresponding item or category in the demand, but the text of that item or category need
not be repeated.n3

[2] Statement of Compliance

[a] Form of Statement

If the responding party is willing to comply with the demand for a particular item or category of item, the response must
indicate that the production, inspection, and related activity demanded will be allowed either in whole or in part. It must
also state that all documents or things in the demanded category that are in the possession, custody, or control of that
party and to which no objection is being made will be included in the production.n4
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[b] Manner of Compliance

At the time and place stated in the demand,n5 the responding party must produce the requested documents or other
items as they are kept in the usual course of business, or must organize and label them to correspond to the categories in
the demand.n6 The responding party may not produce an unsegregated mass of documents and expect the demanding
party to search for the documents demanded. The responding party must act so as to give the demanding party
reasonable access to the documents.n7 The documents must be produced on the date specified in the inspection
demand,n7.1 unless an objection has been made to that date.n7.2 If the date for inspection has been extended in
accordance with Code of Civil Procedure Section 2031.270 (agreement to extend the date for inspection or the time for
service of a response), the documents must be produced on the agreed on date.n7.3 If the demanding party has requested
data compilations that must be translated by means of the responding party's detection devices, the responding party
must, at the reasonable expense of the demanding party, translate the data compilations into reasonably usable form.n8

Former Code of Civil Procedure Section 2031(g)(1) (now see Code Civ. Proc. § 2031.280(c)), is a legislatively
determined exception to the general rule that the responding party bear the cost of responding to discovery. When there
is no dispute about the application of the statute, former Code of Civil Procedure Section 2031(g)(1) (now see Code Civ.
Proc. § 2031.280(c)), automatically shifts the expense of translating a data compilation into usable form to the
demanding party.n9 However, the demanding party is expected to pay only the reasonable expense for a necessary
translation.n10 Reasonableness and necessity are factual issues, which, when disputed, are to be determined by the trial
court. If a demanding party is asked to pay for translations that the party does not believe are necessary, or when the
party disputes the reasonableness of the expenses alleged, the party may seek a protective order or move to compel
production, and the trial court may then make whatever orders justice requires.n11

[3] Representation of Inability to Comply

The responding party may refuse to comply with a demand for production of a particular item or category of items on
the basis of inability to comply because the item or category of items (1) never existed; (2) was destroyed; (3) was lost,
misplaced, or stolen; or (4) is not in the possession, custody, or control of the responding party. The representation of
inability to comply must affirm that a diligent search and a reasonable inquiry has been made in an effort to comply
with the demand. It must also give the name and address of any natural person or organization known or believed by
that party to have possession, custody, or control of the item or category of items.n12 If the person or organization with
possession, custody, or control of the item or category is the responding party's attorney, the item is deemed to be in the
responding party's possession, custody, or control.n13

[4] Objection

For each item, category of item, or part of an item or category, for which the responding party has not indicated a
willingness to comply or has not represented an inability to comply, the response must state an objection to compliance.
The particular identity of any document, tangible thing, or land falling within any category of item in the demand to
which the objection is being made, as well as the extent of, and the specific ground for, the objection must be clearly set
forth in the response.n14

Objections are frequently made on the basis that the matters sought to be discovered are privileged or otherwise
protected.n15 If the objection is based on a claim of privilege, the particular privilege invoked must be stated in the
response.n16 Failure to include an objection expressly based on a privilege in the initial response results in a waiver of
that privilege. Thus, an objection that the requests were overbroad, oppressive, and burdensome did not preserve the
attorney-client privilege.n17 If an objection asserts the attorney-client privilege, but does not mention the trade secret
privilege, the latter privilege is waived.n18 If the objection is based on a claim that the information sought is protected
work product under Code of Civil Procedure Section 2018.010 et seq., that claim must be expressly asserted.n19
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Objection may also be made on such grounds as the fact that the requesting party has been so dilatory in discovery that
allowance of discovery would hinder, not expedite the trial,n20 or that the demanding party is using frivolous and
harassing tactics.n21

Since the discovery statutes are construed liberally in favor of discovery, the courts have broad discretion in
determining whether to uphold an objection, and their decision will not be disturbed by a reviewing court unless there
has been a clear abuse of that discretion.n22

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.210(a). See also Reporter's Notes to Proposed Cal. Civ. Discovery Act of
1986, Note to § 2031(g) (responding party not required to supply identifying list of all documents in particular
category).

(n2)Footnote 2. See Fed. R. Civ. P., Rule 34(b).

(n3)Footnote 3. Code Civ. Proc. § 2031.210(c).

(n4)Footnote 4. Code Civ. Proc. § 2031.220.

(n5)Footnote 5. See Code Civ. Proc. § 2031.030(c)(2), (3); see also § 61.03[3].

(n6)Footnote 6. Code Civ. Proc. § 2031.280(a). Federal discovery law has the same requirement regarding the
organization of documents in compliance with the request. See Fed. R. Civ. P., Rule 34(b).

(n7)Footnote 7. Fuss v. Superior Court (1969) 273 Cal. App. 2d 807, 819-820, 78 Cal. Rptr. 583 (decided under
prior law).

(n8)Footnote 7.1. See Code Civ. Proc. § 2031.030(2)(c).

(n9)Footnote 7.2. Code Civ. Proc. § 2031.280(b).

(n10)Footnote 7.3. Code Civ. Proc. § 2031.280(b); see § 61.51[2][e], discussing Code Civ. Proc. § 2031.270.

(n11)Footnote 8. Code Civ. Proc. § 2031.280(c).

(n12)Footnote 9. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762, 772,
21 Cal. Rptr. 3d 532 (compelling production of all responsive documents contained in backup tapes without also
requiring demanding party to pay any expenses involved in translating those tapes into usable form was abuse of
discretion, absent finding that translation was not necessary or that former Code Civ. Proc. § 2031(g)(1), now see Code
Civ. Proc. § 2031.280(c), did not apply for some other reason).

(n13)Footnote 10. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762,
773, 21 Cal. Rptr. 3d 532 ; see Code Civ. Proc. § 2031.280(c).

(n14)Footnote 11. Toshiba America Electronics Components v. Superior Court (2004) 124 Cal. App. 4th 762,
772-773, 21 Cal. Rptr. 3d 532 ; see Code Civ. Proc. §§ 2031.060, 2031.320.
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(n15)Footnote 12. Code Civ. Proc. § 2031.230.

(n16)Footnote 13. Clark v. Superior Court (1960) 177 Cal. App. 2d 577, 579, 2 Cal. Rptr. 375 (material in
possession of liability insurance company acting as defendant's attorney deemed to be in possession of defendant;
decided under prior law).

(n17)Footnote 14. Code Civ. Proc. § 2031.240.

(n18)Footnote 15. See Code Civ. Proc. §§ 2017.010 et seq., 2018.010 et seq.; see also § 61.02[2].

(n19)Footnote 16. Code Civ. Proc. § 2031.240. See chs. 21 through 39 for a complete discussion of privileged and
other protected matters.

(n20)Footnote 17. Scottsdale Ins. Co. v. Superior Court (1997) 59 Cal. App. 4th 263, 272-274, 69 Cal. Rptr. 2d
112 .

(n21)Footnote 18. Stadish v. Superior Court (1999) 71 Cal. App. 4th 1130, 1141, 1144, 84 Cal. Rptr. 2d 350
(noting, however, that the responding party was still entitled to seek a protective order under former Code Civ. Proc. §
2031(e)(5) (now see Code Civ. Proc. § 2031.060(b)(5)) to limit the manner in which trades secrets subject to discovery
would be disclosed); see discussion in § 61.23[2][a].

(n22)Footnote 19. Code Civ. Proc. § 2031.240. See Ch. 28 for discussion of work product.

(n23)Footnote 20. See Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 380, 15 Cal. Rptr. 90, 364
P.2d 266 (decided under prior law).

(n24)Footnote 21. See Lavine v. Hospital of the Good Samaritan (1985) 169 Cal. App. 3d 1019, 1026-1027, 215
Cal. Rptr. 708 (decided under prior law).

(n25)Footnote 22. Greyhound Corp. v. Superior Court (1961) 56 Cal. 2d 355, 377, 380-382, 15 Cal. Rptr. 90,
364 P.2d 266 (decided under prior law).
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§ 61.21 Verification of Response

The party to whom the demand for inspection is directed must sign the response under oath, unless the response
contains only objections. The responding party's attorney must sign any responses that contain an objection. If the party
is a public or private corporation, partnership, association, or governmental agency, one of its officers or agents must
sign the response under oath on behalf of that party.n1 Since the person signing on behalf of an organization is
frequently the attorney to the organization or on the organization's legal staff, problems pertaining to attorney-client
privilege and protected work product may arise if the demanding party inquires into the sources of the information in
the response. These problems are averted by the statute, which provides that if the officer or agent signing on behalf of a
party is an attorney acting in that capacity for a party, that party waives any attorney-client privilege and any work
product protection during any subsequent discovery from that attorney concerning the identity of sources of the
information contained in the response.n2

The verification requirement applies unless the response contains only objections. When the response is ''hybrid,'' that
is, it contains both objections and other matter, th e verification requirement applies to the other statements in the
response. The objections do not require a verification in order to be preserved.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.250.

(n2)Footnote 2. Code Civ. Proc. § 2031.250.

(n3)Footnote 3. Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d 339, 344, 248 Cal. Rptr. 346
(prior law).
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§ 61.22 Timing, Service, and Filing of Response

The party to whom the demand was directed must serve the original of the response on the demanding party within 30
days after service of the demand.n1 In unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et
seq., governing forcible entry and detainer, the party to whom the demand is directed has at least five days from the date
of service of the demand to serve the original response on the demanding party.n1.1 The time for response may be
extended when service was made by mail.n2 A copy of the response must also be served on all other parties who have
appeared in the action.n3 Under the comparable federal rule, a written response must be served within 30 days after the
service of the request, unless a shorter or longer time is directed by the court or agreed to in writing by the parties.n4

The original of the sworn response is retained by the party making the demand until six months after final disposition of
the action.n5 A copy need not be filed with the court.n6

The time for response may be shortened by the court on motion of the party making the demand, or may be extended by
the court on motion of the party to whom the demand is directed.n7n8n9

The time for response to the set of demands or to particular items or categories of items may be extended by agreement
of the parties. The agreement may be informal but must be confirmed in a writing, such as a letter or stipulation, that
specifies the extended date for inspection or time for service of the response. Unless the agreement states otherwise, it
preserves to the responding party the right to respond to any item or category of item by a statement of compliance, a
representation of inability to comply, or an objection.n10 The agreement may not be filed unless it is offered as relevant
to the determination of an issue in a law and motion proceeding or other hearing or is ordered filed for good cause.n11
See Chapter 8 for motions to extend or shorten time, and Chapter 41 for stipulation forms. The agreement must be
retained until six months after final disposition of the cause, unless the court on motion of any party and for good cause
shown orders the original papers preserved for a longer period.n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.260(a).
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(n2)Footnote 1.1. Code Civ. Proc. § 2031.260(b).

(n3)Footnote 2. See Code Civ. Proc. § 2016.050 (when service made by mail, time for response is extended under
Code Civ. Proc. § 1013(a)). See also Code Civ. Proc. § 1013(c), (e) (extension for service by Express Mail or facsimile
transmission). See Ch. 8 for discussion of extensions of time when service is made by mail.

(n4)Footnote 3. Code Civ. Proc. § 2031.260(a).

(n5)Footnote 4. See Fed. R. Civ. P., Rule 34(b).

(n6)Footnote 5. Code Civ. Proc. § 2031.290; Cal. Rules of Ct., Rule 3.250(b).

(n7)Footnote 6. Code Civ. Proc. § 2031.290; see § 61.05.

(n8)Footnote 7. Code Civ. Proc. § 2031.260(a), (b).

(n9)Footnote 8. [Reserved]

(n10)Footnote 9. [Reserved]

(n11)Footnote 10. Code Civ. Proc. § 2031.270; see Code Civ. Proc. §§ 2031.210-2031.240, 2031.280.

(n12)Footnote 11. Cal. Rules of Ct., Rule 3.250(a)(7).

(n13)Footnote 12. Cal. Rules of Ct., Rule 3.250(b).
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§ 61.23 Protective Order

[1] Procedure for Obtaining Protective Order

If the party on whom a demand for inspection is served is resisting inspection based on any objection to particular items
in the demand, the response is the appropriate document in which to assert the objection.n1 However, if the party is
resisting inspection on the basis of unwarranted annoyance, oppressiveness, embarrassment, or undue burden and
expense, the party may move for a protective order. Moreover, any other party or affected person or organization may
move for a protective order on the same bases.n2

Code of Civil Procedure Section 2031.060 requires the motion for a protective order to be made ''promptly,'' but does
not otherwise define what may be considered to be a prompt motion. As the responding party must serve a response
within 30 days,n2.1 after service of an inspection demand (unless the period is extended for service by mail), it is
possible that the courts may deem a response served within the statutory response time to be prompt.n3

The motion for a protective order must be accompanied by a declaration stating facts showing a reasonable and
good-faith attempt at an informal resolution of each issue presented in the motion. If an informal resolution is not
effected, the court may, for good cause shown, enter a protective order.n4

If the motion for a protective order is denied in whole or in part, the court may order that the party against whom the
demand was directed provide or permit the discovery on terms and conditions that are just.n5

For a form of motion for a protective order, see § 61.52.

[2] Grounds for and Types of Protective Orders

[a] Under Section 2031.060

Code of Civil Procedure Section 2031.060 authorizes the court to make any order that justice requires to protect any
party or other natural person or organization from unwarranted annoyance, embarrassment, or oppression, or undue
burden and expense.n6 Oppression as a basis for a protective order exists when there is either an intent to create an
unreasonable burden or when the ultimate effect of the burden is incommensurate with the result sought.n7 The types of
orders the court may make under Section 2031.060 include, but are not limited to, orders directing the following:n8

1. That all or some of the items or categories of items in the inspection demand need not be produced or

Page 190



made available at all;

2. That the time specified for response to the set of demands, or to a particular item or category in the set,
be extended;

3. That the place of production be other than that specified in the inspection demand;

4. That the inspection be made only on specified terms and conditions;

5. That a trade secret or other confidential research, development, or commercial information not be
disclosed or be disclosed only to specified persons or only in a specified way; or

6. That the items produced be sealed and thereafter opened only on order of the court.

One example of a situation justifying an order under Code of Civil Procedure Section 2031.060(b)(5) and (6) arose
when an insured sued its insurance company for bad faith failure to contribute to a settlement. The trial court ordered
the insurance company to disclose its reinsurance agreements and all related documents and communications. The court
of appeal found that the trial court erred, and should have reviewed the requested materials in camera to determine their
value and to excise any sensitive matter before ordering disclosure. Although agreeing that communications between
the reinsurers and the insurance company about the insured's claim may be relevant, the court said they may also be
irrelevant or entirely innocuous, and may contain sensitive commercial information.n9 Another court upheld an ''eyes
only'' protective order under Code of Civil Procedure Section 2031.060(b)(4) and (5) limiting dissemination of profit
and loss, budgetary, and business projection information documents based on their proprietary and confidential
nature.n10 Still another court held that, when determining good cause for a protective order under Code Civ. Proc. §
2031.060(b)(5), that would set the conditions for disclosure of a trade secret, a trial court should refer to the procedures
for a protective order set out in Evidence Code Section 1061. These detailed procedures, although applicable to the
disclosure of trade secrets in a criminal proceeding, ''have a utility in a civil action and should be followed.''n11

[b] Under Sections 2017.020 and 2019.030

Other sections of the Civil Discovery Act that pertain to discovery in general also authorize the court to issue protective
orders in specified situations. Under Code of Civil Procedure Section 2017.020, the court is authorized to limit the
scope of discovery on the determination, pursuant to a motion for a protective order by a party or other affected person,
that the burden, expense, or intrusiveness of the discovery clearly outweighs the likelihood that the information sought
will lead to the discovery of admissible evidence.n12 Under Code of Civil Procedure Section 2019.030, the court must
restrict the frequency or extent of use of the discovery methods if it determines, pursuant to a motion for a protective
order, that (1) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source
that is more convenient, less burdensome, or less expensive; or (2) the selected method of discovery is unduly
burdensome or expensive taking into account the needs of the case, the amount in controversy, and the importance of
the issues at stake in the litigation.n13

[c] On First Amendment Grounds

Courts have also issued protective orders in cases when the responding party has claimed that First Amendment rights
protected the documents sought from inspection. These cases often concern production of membership records of
organizations, records of attendees at meetings, and lists of pickets and strikers. The courts have stated that the First
Amendment to the United States Constitution provides substantial protection of an individual's interest in associational
privacy and thus places severe restrictions on state-compelled disclosure of private affiliations and activities. Therefore,
discovery of confidential associational activities and affiliations must be justified by a compelling state interest and
must be precisely tailored to avoid undue infringement of constitutional rights.n14 Moreover, the disclosure must be
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directly related to the demanding party's claim so that the disclosure is essential to a fair resolution of the case.n15 For
further discussion of protection from discovery under the right to privacy, see Chapter 30.

[3] Monetary Sanction Against Unsuccessful Party

A monetary sanction must be imposed against any party, person, or attorney who unsuccessfully makes or a opposes a
motion for a protective order, unless the court finds that the one subject to the sanction acted with substantial
justification, or that other circumstances make imposition of the sanction unjust.n16 In general, making or opposing a
motion to limit discovery unsuccessfully and without substantial justification is a misuse of the discovery process under
Code of Civil Procedure Section 2023.010 et seq., and imposition of a monetary sanction is mandatory if there is no
substantial justification for the motion.n17 See Chapter 42 for a detailed discussion of monetary sanctions. For a notice
of motion for a protective order that includes a request for a monetary sanction, see § 61.52[1].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2031.240; see also § 61.20[4].

(n2)Footnote 2. Code Civ. Proc. § 2031.060; see Code Civ. Proc. §§ 2017.020, 2019.030; see, e.g., Mead
Reinsurance Co. v. Superior Court (1986) 188 Cal. App. 3d 313, 320-321, 232 Cal. Rptr. 752 (ultimate effect of burden
on insurer in producing files of all claims similar in nature to claim at issue in case, made over six-year period and
requiring individual evaluation of 13,000 claims, was incommensurate with result sought, and thus an oppressive
inspection demand; decided under prior law).

(n3)Footnote 2.1. In unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible
entry and detainer), the responding party has at least five days from the date of service of the inspection demand to
respond, unless the court has shortened or extended the time for response. Code Civ. Proc. § 2031.260(b).

(n4)Footnote 3. Code Civ. Proc. § 2031.260(a); see also Code Civ. Proc. § 2016.050 (time for response is
extended under Code Civ. Proc. § 1013(a) if service was made by mail); see also Code Civ. Proc. § 1013(c), (e)
(extension for service by Express Mail or facsimile transmission). See discussion in § 61.22. Presumably, a motion for a
protective order made within this longer period of time may also be prompt.

(n5)Footnote 4. Code Civ. Proc. § 2031.060.

(n6)Footnote 5. Code Civ. Proc. § 2031.060.

(n7)Footnote 6. Code Civ. Proc. § 2031.060.

(n8)Footnote 7. Day v. Rosenthal (1985) 170 Cal. App. 3d 1125, 1171-1172, 217 Cal. Rptr. 89 , cert. denied, 475
U.S. 1048 (1986) (decided under prior law).

(n9)Footnote 8. Code Civ. Proc. § 2031.060. See also ''Protective Orders Limiting Dissemination of Financial
Information Obtained by Deposition or Discovery in State Civil Actions,'' 43 A.L.R.4th 121 (1986). See also Laxalt v.
McClatchy (D. Nev. 1986) 116 F.R.D. 455, 457-459 (documents of nonparty properly withheld or redacted under
Federal Rules because some documents lacked relevance, some documents' minimal relevancy was outweighed by
privacy or confidentiality interest, and some documents were shielded by governmental privileges).
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(n10)Footnote 9. Fireman's Fund Insurance Co. v. Superior Court (1991) 233 Cal. App. 3d 1138, 1140-1141, 286
Cal. Rptr. 50 (defendant raised issue in response to motion to compel rather than by seeking protective order).

(n11)Footnote 10. Foothill Properties v. Lyon/Copley Corona Assocs. (1996) 46 Cal. App. 4th 1542, 1556-1558,
54 Cal. Rptr. 2d 488 (party requesting documents was entitled to them, but had to maintain level of confidentiality).

(n12)Footnote 11. Stadish v. Superior Court (1999) 71 Cal. App. 4th 1130, 1145, 84 Cal. Rptr. 2d 350 .

(n13)Footnote 12. Code Civ. Proc. § 2017.020. For further discussion of Code Civ. Proc. § 2017.020, see Ch. 20.

(n14)Footnote 13. Code Civ. Proc. § 2019.030. For further discussion of Code Civ. Proc. § 2019.030 and related
forms, see Ch. 41.

(n15)Footnote 14. Britt v. Superior Court (1978) 20 Cal. 3d 844, 864-865, 143 Cal. Rptr. 695, 574 P.2d 766
(decided under prior law).

(n16)Footnote 15. United Farm Workers of America v. Superior Court (1985) 170 Cal. App. 3d 391, 394, 216
Cal. Rptr. 469 (decided under prior law).

(n17)Footnote 16. Code Civ. Proc. § 2031.060.

(n18)Footnote 17. Code Civ. Proc. §§ 2023.010(h), 2023.030(a), 2031.060.
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Reserved
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§ 61.30 Failure to Respond

[1] Waiver of Objections

If the party on whom a demand for inspection has been directed fails to make a timely response,n1 that party waives all
objections to the demand. The waiver includes objections based on privileged matters or on work product protection.n2
However, the waiver does not include the nonresponding party's ability to appeal the subsequent imposition of sanctions
for failure to respond.n3 The party may make a motion to the court to be relieved from the waiver on the court's
determination of the following:n4

1. The party has subsequently served a response that is in substantial compliance with the statutory
requisites for a response;n5 and

2. The party's failure to serve a timely response was the result of mistake, inadvertence, or excusable
neglect.

In deciding whether the failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect,
the court will apply the same standard as that used in Code of Civil Procedure Section 473.n6 Counsel's mistake of law
on a relatively simple and undebatable matter is not a valid ground for relief. Further, the press of an attorney's practice
does not warrant relief.n7 Similarly, tactical choices by counsel do not warrant relief. For example, counsel's failure to
assert the attorney-client privilege in reliance on the potential relief from an ultimately unsuccessful motion for a
protective order was inexcusable neglect. Counsel's actions were based not on a mistake of law, but on the choice to
pursue one course of action without complying with clear legal requirements.n8

If the attorney-client privilege is asserted by a timely objection to a demand for production, putting the other side on
notice, a forced waiver for a technical shortfall with Code of Civil Procedure Section 2031.010 et seq. is an excessive
sanction.n9 Thus, in Blue Ridge Ins. Co. v. Superior Court, n10 when the defendant, in a timely but unverified response
to a request for production of documents, asserted the attorney-client privilege, the privilege was not waived. The court
of appeal found that the trial court had erred in requiring production of the protected documents as a means of
sanctioning the defendant. The court found that a forced waiver was excessive, and not reasonably calculated to achieve
the purpose of effecting compliance with discovery.n11 Similarly, in Korea Data Systems Co. v. Superior Court,n12 the
court found that there had been no waiver of the attorney-client privilege based on responses containing ''boiler plate
objections'' and the untimely filing of a privilege log. The court reasoned that the attorney-client privilege deserves a
high degree of protection, and that there were other remedies available to deter such misuse of discovery.n13
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Relying on Korea Data Systems, the court of appeal in Best Product, Inc. v. Superior Court,n14 found no waiver of the
attorney-client and work product privileges when defendant asserted those privileges in a timely manner, ''albeit in a
boilerplate fashion,'' but failed to file a privilege log as part of its opposition to plaintiff's request to inspect and
product.n15 The court explained that statutory law recognizes only three ways in which a party can waive a privilege,
only one of which was applicable in this case. Former Code of Civil Procedure Section 2031(l) (now see Code Civ.
Proc. § 2031.300(a)) provided: ''If a party to whom an inspection demand has been directed fails to serve a timely
response to it ... [t]he party ... waives any objection to the demand, including one based on privilege or on the protection
for work product under Chapter 4 (commencing with [Code Civ. Proc. § 2108.010].'' Consequently, the trial court could
find a waiver of privilege only if defendant had failed to file a timely response to plaintiff's demand. ''There is
absolutely no requirement that a privilege log be tendered at this point of the discovery proceedings.''n16

And relying on Korea Data Systems and Best Product, another court of appeal panel agreed that by raising timely
objections under former Code of Civil Procedure Section 2031 (now see Code Civ. Proc. §§ 2031.240, 2031.260), on
grounds of privilege to real party in interest's request for production of documents and by serving a privilege log,
petitioner preserved its objections, regardless of whether those objections were sufficiently detailed in its response or its
privilege log.n17

[2] Motion for Order Compelling Response

The party making a demand for inspection may move for an order compelling response to the inspection demand. The
court must impose a Code of Civil Procedure Section 2023.030 monetary sanction against any party, person, or attorney
who unsuccessfully makes or opposes such a motion, unless it finds that the one subject to the sanction acted with
substantial justification, or that other circumstances make the imposition of the sanction unjust.n18 See § 61.53 for
forms of motion to compel a response. If the party to whom the demand is directed fails to obey the order compelling
response, the court is authorized to make those orders that are just, including the imposition of an issue,n19 evidence, or
terminating sanction under Section 2023.030.n20 In lieu of or in addition to that sanction, the court may impose a
monetary sanction under Section 2023.030.n21 A motion for sanctions is provided in § 61.56. A detailed discussion of
sanctions is provided in Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. See § 61.22; see also Schaff v. Superior Court (1983) 146 Cal. App. 3d 921, 923-924, 194 Cal. Rptr.
546 (informal response insufficient; written response under oath within time limits required).

(n2)Footnote 2. Code Civ. Proc. § 2031.300; see Code Civ. Proc. §§ 2017.010 et seq. (scope of discovery),
2018.010 et seq. (work product protection); see also Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d
339, 347, 248 Cal. Rptr. 346 (former Code Civ. Proc. § 2031 did not contain comparable waiver provision).

(n3)Footnote 3. See Ruvalcaba v. Government Employees Ins. Co. (1990) 222 Cal. App. 3d 1579, 1580-1581, 272
Cal. Rptr. 541 .

(n4)Footnote 4. Code Civ. Proc. § 2031.300. See Ch. 8 for form of motion that may be adapted as motion relieving
responding party from waiver.
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(n5)Footnote 5. See Code Civ. Proc. §§ 2031.210-2031.240, 2031.280; see also § 61.20.

(n6)Footnote 6. Relief from default judgment.

(n7)Footnote 7. City of Fresno v. Superior Court (1988) 205 Cal. App. 3d 1459, 1467, 253 Cal. Rptr. 296 .

(n8)Footnote 8. Scottsdale Ins. Co. v. Superior Court (1997) 59 Cal. App. 4th 263, 274-276, 69 Cal. Rptr. 2d 112
.

(n9)Footnote 9. Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d 339, 347, 248 Cal. Rptr. 346
(Evid. Code § 912 is exclusive means of waiving evidentiary privileges). For discussion of waiver of evidentiary
privileges, see Ch. 21.

(n10)Footnote 10. Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d 339, 248 Cal. Rptr. 346 .

(n11)Footnote 11. Blue Ridge Ins. Co. v. Superior Court (1988) 202 Cal. App. 3d 339, 347, 347 n.8, 248 Cal.
Rptr. 346 (holding limited to attorney-client privilege).

(n12)Footnote 12. Korea Data Systems Co. v. Superior Court (1997) 51 Cal. App. 4th 1513, 59 Cal. Rptr. 2d 925
.

(n13)Footnote 13. Korea Data Systems Co. v. Superior Court (1997) 51 Cal. App. 4th 1513, 1516-1518, 59 Cal.
Rptr. 2d 925 (issued peremptory writ of mandate directing trial court to vacate order).

(n14)Footnote 14. Best Products, Inc. v. Superior Court (2004) 119 Cal. App. 4th 1181, 15 Cal. Rptr. 3d 154 .

(n15)Footnote 15. Best Products, Inc. v. Superior Court (2004) 119 Cal. App. 4th 1181, 1187-1188, 15 Cal. Rptr.
3d 154 .

(n16)Footnote 16. Best Products, Inc. v. Superior Court (2004) 119 Cal. App. 4th 1181, 1187-1188, 15 Cal. Rptr.
3d 154 .

(n17)Footnote 17. People ex rel. Lockyer v. Superior Court (2004) 122 Cal. App. 4th 1060, 1074-1075, 19 Cal.
Rptr. 3d 324 .

(n18)Footnote 18. Code Civ. Proc. § 2031.300; see Code Civ. Proc. §§ 2023.010(h), 2023.030(a).

(n19)Footnote 19. See, e.g., Sauer v. Superior Court (1987) 195 Cal. App. 3d 213, 228-229, 240 Cal. Rptr. 489
(issue sanction precluding plaintiff in wrongful discharge case from proving economic loss after he failed to comply
with order compelling production of his personal financial records, was appropriate; decided under prior law).

(n20)Footnote 20. See Ruvalcaba v. Government Employees Ins. Co. (1990) 222 Cal. App. 3d 1579, 1581-1583,
272 Cal. Rptr. 541 (imposition of these sanctions is dependent on disobedience of court order, if court order compelling
response was not obtained, these sanctions are unavailable).

(n21)Footnote 21. Code Civ. Proc. § 2031.300; see Code Civ. Proc. § 2023.030.
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§ 61.31 Incomplete or Inadequate Response or Objection Without Merit

[1] Motion to Compel Further Response

If the party demanding an inspection receives a response to the demand but deems that (1) a statement of compliance
with the demand is incomplete, (2) a representation of inability to comply is inadequate, incomplete, or evasive, or (3)
an objection in the response is without merit or too general, the demanding party may move for an order compelling
further response. The demanding party must give notice of the motion within 45 days of the service of the response or
any supplemental response, or by any specific later date to which the demanding party and the responding party have
agreed in writing. If such notice is not given, the demanding party waives any right to compel a further response.n1 The
45-day limitation period is mandatory and jurisdictional in that it renders the court without authority to rule on an
untimely motion other than to deny it.n2

Although a party waives the right to compel inspection of documents by missing this deadline, he or she is not thereby
barred from employing another method of discovery with regard to those documents. For example, that party may
request that the documents be brought to a deposition.n3

The motion to compel further response (1) must set forth specific facts showing good cause justifying the discovery
sought by the inspection demand; (2) must be accompanied by a declaration stating facts showing a reasonable and
good-faith attempt at an informal resolution of any issue presented by it;n4 and (3) must be accompanied by a separate
statement that meets the requirements of California Rules of Court, Rule 3.1020.n5

See § 61.55 for a motion to compel further response.

The 45-day period in which this motion must be filed commences with the date of service of the response, rather than
the date set for actual production or inspection.n6 This procedure ensures that the merit of any objections raised by the
responding party is resolved by the court. If the court finds that the objections raised in the response are unfounded, it
will order a further response that completely identifies the available, nonprivileged documents and agrees to produce
them. An adequate response ends any dispute over the right to inspect the documents or objects. If subsequently the
responding party actually refuses to produce the items promised, the party demanding inspection may bring a motion to
compel compliance,n7 rather than a motion to compel a further response.n8

[2] Sanctions Against Unsuccessful or Disobedient Party
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The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to compel further response to an inspection demand, unless
it finds that the one subject to the sanction acted with substantial justification, or that other circumstances make
imposition of the sanction unjust.n9 The court is not required to award monetary sanctions against the unsuccessful
party. The court should exercise its discretion and consider whether the losing party acted with ''substantial
justification,'' or whether ''other circumstances make the imposition of the sanction unjust.''n10

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n11

If a party fails to obey an order compelling further response, the court may make any orders that are just, including the
imposition of an issue, evidence, or terminating sanction under Code of Civil Procedure Section 2023.030. In lieu of or
in addition to that sanction, the court may impose a monetary sanction under Section 2023.030.n12 Failure to produce
evidence in response to a court order because the evidence has been lost, whether willfully or not, is treated as a refusal
to obey the court order and may subject the responding party to appropriate sanctions.n13

When a party's deceptive response to a demand for production precludes the demanding party from making a motion for
further response, the demanding party may be able to obtain an award of monetary damages. In Sherman v. Kinetic
Concepts, Inc. (1998) 67 Cal. App. 4th 1152, 79 Cal. Rptr. 2d 641 , plaintiffs sought records of all complaints regarding
one of defendant's products, and the defendant provided only a small portion of the complaints it had actually received.
The plaintiffs did not move to compel further responses because they had no reason to believe the response was
incomplete. During trial defendant's officers and employees testified that there were no other complaints. After a verdict
for defendant, plaintiffs discovered by chance the existence of a number of additional complaints. Under these
circumstances, the court of appeal held that they were entitled not only to a new trial, but to an award of monetary
damages under Code Civ. Proc. Section 2023.030 in at least an amount equal to the costs and fees of the first trial.n14

Relying on Sherman v. Kinetic Concepts,n15 another court of appeal held that a separate motion for monetary sanctions
may be made after an underlying motion to compel further response to an inspection demand is litigated. ''While it may
be advisable that a party place its request for monetary sanctions in its motion to compel further response, there is no
legal requirement to do so.''n16 The timeliness of a separate motion for sanctions is subject to the trial court's discretion,
rather than the 45-day limit from the time of the initial service of the response under former Code Civ. Proc. §§
2031(m) (now see Code of Civil Procedure Section 2031.310).n17

A notice of motion for sanctions is provided in § 61.57. A detailed discussion of sanctions is provided in Chapter 42,
Sanctions for Misuse of Discovery Process.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.310. See Code Civ. Proc. § 2016.050 (when service made by mail, time for
motion may be extended under Code Civ. Proc. § 1013). See Ch. 8 for discussion of extensions of time when service is
made by mail. See Sperber v. Robinson (1994) 26 Cal. App. 4th 736, 745-746, 31 Cal. Rptr. 2d 659 .

(n2)Footnote 2. Sexton v. Superior Court (1997) 58 Cal. App. 4th 1403, 1408-1410, 68 Cal. Rptr. 2d 708 (party
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did not raise untimeliness of motion in opposition papers, but raised it at commencement of hearing on motion).

(n3)Footnote 3. Carter v. Superior Court (1990) 218 Cal. App. 3d 994, 996-998, 267 Cal. Rptr. 290 . For
discussion of the production of documents at a deposition, see § 51.21.

(n4)Footnote 4. Code Civ. Proc. § 2031.310.

(n5)Footnote 5. See § 61.55[3A] (form of separate statement).

(n6)Footnote 6. Standon Co. v. Superior Court (1990) 225 Cal. App. 3d 898, 902-903, 275 Cal. Rptr. 833 .

(n7)Footnote 7. Code Civ. Proc. § 2031.320, discussed under § 61.32.

(n8)Footnote 8. Standon Co. v. Superior Court (1990) 225 Cal. App. 3d 898, 902-903, 275 Cal. Rptr. 833 .

(n9)Footnote 9. Code Civ. Proc. § 2031.310; see Code Civ. Proc. §§ 2023.010(h), 2023.030(a).

(n10)Footnote 10. Standon Co. v. Superior Court (1990) 225 Cal. App. 3d 898, 904, 275 Cal. Rptr. 833 (court of
appeal directed trial court to reconsider issue of sanctions and to exercise its discretion when it appeared that trial court
acted on mistaken belief that it was required to award sanctions and record did not indicate whether it had considered
exceptions).

(n11)Footnote 11. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n12)Footnote 12. Code Civ. Proc. § 2031.310; see Code Civ. Proc. § 2023.030.

(n13)Footnote 13. Puritan Ins. Co. v. Superior Court (1985) 171 Cal. App. 3d 877, 883-884, 217 Cal. Rptr. 602
(decided under prior law).

(n14)Footnote 14. Sherman v. Kinetic Concepts, Inc. (1998) 67 Cal. App. 4th 1152, 1162-1164, 79 Cal. Rptr. 2d
641 .

(n15)Footnote 15. Sherman v. Kinetic Concepts, Inc. (1998) 67 Cal. App. 4th 1152, 79 Cal. Rptr. 2d 641, 645
(motion for discovery monetary sanctions was appropriate even after verdict).

(n16)Footnote 16. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1008, 12 Cal. Rptr. 3d 240
(employee's separate motion for sanctions was legally authorized, properly noticed, and timely made).

(n17)Footnote 17. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1005-1007, 12 Cal. Rptr. 3d 240 .
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§ 61.32 Failure to Comply with Statement of Compliance

[1] Motion to Compel Compliance

If the responding party responds with a statement of compliance,n1 but then fails to permit inspection in accordance
with the statement, the demanding party may move for an order compelling compliance.n2 The court must impose a
monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person, or attorney who
unsuccessfully makes or opposes such a motion, unless it finds that the one subject to the sanction acted with substantial
justification, or that other circumstances make imposition of the sanction unjust.n3 See § 61.55 for a notice of motion
for an order compelling compliance.

Although ''substantial justification'' is based on the unique facts of each case, and it is difficult to make broad
generalizations about its presence or absence, when a party fails to produce documents pending resolution of its own
motion for a protective order which is subsequently granted, generally that party's actions in opposing a motion to
compel will be found to be substantially justified.n4 Indeed, one court held that a party who withheld documents until
after its motion for a protective order requesting confidentiality was granted, was substantially justified, as a matter of
law, for withholding them until the protective order motion was determined, and for opposing the motion to compel.n5

[2] Sanctions for Failure to Obey Order Compelling Compliance

If a party fails to obey an order compelling inspection, the court may make those orders that are just, including the
imposition of an issue, evidence, or terminating sanction under Code of Civil Procedure Section 2023.030. In lieu of or
in addition to that sanction, the court may impose a monetary sanction under Section 2023.030.n6 The court may also
award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to
provide discovery, in favor of a party who files a motion to compel discovery, even though no opposition to the motion
was filed, or opposition to the motion was withdrawn, or the requested discovery was provided to the moving party after
the motion was filed.n7 A notice of motion for sanctions is provided in § 61.57. A detailed discussion of sanctions is
provided in Chapter 42, Sanctions for Misuse of Discovery Process.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMisconduct
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2031.210-2031.240, 2031.280; see § 61.20[2].

(n2)Footnote 2. Code Civ. Proc. § 2031.320.

(n3)Footnote 3. Code Civ. Proc. § 2031.320; see Code Civ. Proc. § 2023.010(h), 2023.030(a).

(n4)Footnote 4. See Foothill Properties v. Lyon/Copley Corona Assocs. (1996) 46 Cal. App. 4th 1542,
1557-1558, 54 Cal. Rptr. 2d 488 .

(n5)Footnote 5. Foothill Properties v. Lyon/Copley Corona Assocs. (1996) 46 Cal. App. 4th 1542, 1558, 54 Cal.
Rptr. 2d 488 (reversing order awarding sanctions against party who unsuccessfully opposed motion to compel, but was
granted protective order under pre-1986 Code Civ. Proc. § 2031(e) (now see Code Civ. Proc. § 2031.60) limiting
dissemination of profit and loss, budgetary, and business projection information documents).

(n6)Footnote 6. Code Civ. Proc. § 2031.320; see Code Civ. Proc. § 2023.030; see, e.g., Kuhns v. State of
California (1992) 8 Cal. App. 4th 982, 987-988, 10 Cal. Rptr. 2d 773 (issue sanction).

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).
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§ 61.33 Appealability of Discovery Order

Orders relating to inspection of documents, tangible things, and places are not appealable.n1 However, if the trial court's
order is invalid because the ruling was based on an erroneous determination of a question of law, a writ of prohibition
may be obtained to prevent enforcement of the order.n2 See Chapter 9 for a general discussion of review of discovery
orders.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsRequests for Production &
InspectionCivil ProcedureAppealsReviewabilityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Southern Pacific Co. v. Oppenheimer (1960) 54 Cal. 2d 784, 786, 8 Cal. Rptr. 657, 356 P.2d 441
(decided under prior law); Clausing v. San Francisco Unified School Dist. (1990) 221 Cal. App. 3d 1224, 1241, 271
Cal. Rptr. 72 (court observed that even if it treated the plaintiffs' request for review as a petition for a writ, the trial court
order denying their motion to compel production of documents was proper when the documents sought were relevant
only to the plaintiffs' class action allegations, to which the defendants' demurrer had properly been sustained without
leave to amend prior to the issuance of the order).

(n2)Footnote 2. Gene Compton's Corp. v. Superior Court (1962) 205 Cal. App. 2d 365, 380-381, 23 Cal. Rptr.
250 (decided under prior law).
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§ 61.34 Spoliation of Evidence

In some cases tangible evidence cannot be produced in a discovery proceeding because it has been lost or destroyed.
The Supreme Court has held that there is no tort cause of action in California for intentional loss or destruction of
evidence, termed ''spoliation of evidence,'' when both the injured party and the alleged ''spoliator'' were parties to the
underlying litigation, and the injured party knew or reasonably should have known of the alleged loss or destruction of
evidence before the trial or other decision on the merits of the underling cause of action.n1

One of the major reasons for the Court's decision was that, in these situations, there is a strong policy in favor of using
nontort remedies for ''litigation misconduct.'' Such nontort remedies include discovery sanctions under Code of Civil
Procedure Section 2023.030, which would be available when a party destroys evidence in response to a discovery
request after litigation has commenced, or has destroyed evidence in anticipation of a discovery request.n2

Subsequent to its decision in Cedars-Sinai, the Supreme Court held that there is likewise no tort remedy for intentional
spoliation of evidence by a third party, that is, by a person not a party to the underlying litigation to which the spoliated
evidence related.n3

The Court recognized that the salient distinction between first- and third-party spoliation of evidence is the comparative
lack of remedies available against third-party spoliators within the confines of the underlying litigation. The Court
noted, however, that a victim of third-party spoliation is not entirely helpless. There are some discovery sanctions
available against a nonparty who flouts the discovery process by suppressing or destroying evidence.n4 There are also
criminal sanctions under Penal Code Section 135, and disciplinary sanctions against attorneys involved in spoliation. A
the victim of third-party spoliation may also deflect the impact of the spoliation on his or her case by demonstrating
why the spoliated evidence is missing. Finally, discovery sanctions may also be available against a party to the action in
instances in which it is possible to establish a connection between that party and the non-party spoliator. The Court
concluded that, in any event, the disparity between the sanctions available to victims of first-party and third-party
spoliation did not justify employing the burdensome and inaccurate instrument of derivative tort litigation in the case of
third-party spoliation.n5

The decisions in Cedars-Sinai and Temple did not address the issue whether tort liability may be available for negligent
spoliation of evidence.n6 Subsequent court of appeal decisions, however, have concluded that there is no tort remedy
for either first- or third-party negligent spoliation of evidence.n7

The court of appeal panels in both Coprich and Farmers Ins. concluded that the policy considerations concerning tort
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actions for intentional spoliation, discussed by the Supreme Court in Cedars-Sinai and Temple Community, applied with
equal force to negligent actions for spoliation. The burden to litigants, witnesses, and the judicial system outweighed the
benefits of recognizing a tort cause of action to deter negligent spoliation of evidence and compensate spoliation
victims.n8 These burdens included potentially endless litigation over speculative losses, significant potential for jury
confusion and inconsistency when trying spoliation claims, either as a separate action or jointly with the underlying
action, and the cost to society of promoting onerous record and evidence retention policies.n9 These courts additionally
noted the legal absurdity of holding a party liable for negligent conduct when the same party could not be held liable for
similar conduct that was intentional.n10

The court of appeal in Coprich distinguished several earlier court of appeal decisions, most of which predated
Cedars-Sinai and Temple Community, which had recognized a limited cause of action for negligent spoliation against a
third party. Examples cited by the court in Coprich included the following: Johnson v. United Services Automobile
Assn. (1998) 67 Cal. App. 4th 626, 79 Cal. Rptr. 2d 234 , overruled by Lueter v. State (2002) 94 Cal. App. 4th 1285,
115 Cal. Rptr. 2d 68 (negligent spoliation not precluded by Cedars-Sinai); Velasco v. Commercial Bldg. Maintenance
Co. (1985) 169 Cal. App. 3d 874, 876-877, 215 Cal. Rptr. 504 (assuming, without deciding, that negligent spoliation
survives as tort cause of action, holding that janitorial service had no duty to preserve evidence); Hernandez v.
Garcetti (1998) 68 Cal. App. 4th 675, 680, 80 Cal. Rptr. 2d 443 (assuming, without deciding, that negligent spoliation
survives as tort cause of action, holding that government tort claim for negligent spoliation was untimely); Galanek v.
Wismar (1999) 68 Cal. App. 4th 1417, 1425, 81 Cal. Rptr. 2d 236 (legal malpractice claim based on negligent spoliation
of evidence). The court in Coprich declined to follow Velasco and the cases it cited because they did not adequately
address the compelling policy considerations discussed in Cedars-Sinai and Temple Community.n11 The Coprich court
also found cases such as Hernandez and Galanek inapposite, in that the former assumed without deciding that a cause of
action for negligent spoliation existed, and the latter was premised on a breach of a fiduciary duty.n12 Finally, the court
in Coprich rejected the conclusion of the court of appeal panel in Johnson, that is, its conclusion that the burdens and
costs of a tort remedy for negligent third-party spoliation did not justify precluding such a cause of action.n13 The
Coprich court deemed this conclusion to be contrary to the Supreme Court's decision in Temple, which emphasized the
need for ''finality of adjudication'' in the third-party context, the uncertainty of the fact of harm and causation, the
potential for arbitrary and inconsistent results, and other costs and burdens.n14

In Lueter v. State,n15 the Third Appellate District panel agreed with the results in Farmers Ins. Exchange and Coprich,
and overruled Johnson v. United Services Automobile Assn. (1998) 67 Cal. App. 4th 626, 79 Cal. Rptr. 2d 234 . The
court of appeal panel found that the factors identified by the Supreme Court in Temple, in rejecting a tort of intentional
third-party spoliation, militated against recognizing a tort of negligent spoliation of evidence.n16 The court
acknowledged that a limited cause of action for negligent spoliation of evidence by a third-party spoliator, based on a
special relationship rising out of an undertaking, agreement, or specific request to preserve evidence, or a relationship
based on contract, statute, or regulation, as espoused in Johnson v. United Services Automobile Assn., might tend to
restrain the ''endless spiral of lawsuits'' that Temple feared. However, the court found the amorphous requirement of a
''special relationship'' insufficient to overcome the concerns expressed in Temple.n17 Because the Lueter court refused
to recognize the tort of negligent spoliation of evidence against a private party, it rejected the argument that defendant
state agency (which allegedly ''prevented [plaintiffs] from taking [their] own tire tread from the accident scene'') had a
duty to preserve the evidence. Absent a statute specifically imposing liability, a public entity and its employees are not
liable for causes of action in tort that cannot be pursued against a private party. Thus, any liability for spoliation against
a public entity and its employees would have to be created by statute, not judicially.n18

Similarly, in Forbes v. County of San Bernardino (2002) 101 Cal. App. 4th 48, 123 Cal. Rptr. 2d 721 , the Fourth
Appellate District panel held that plaintiffs, adversaries in a prior civil action, had no tort cause of action against the
county or the state for intentional or negligent destruction of trial records from the prior civil action. The court of appeal
panel concluded that the statutory duty to preserve evidence is not enough by itself to warrant tort liability.n19 In
reaching its decision, the panel relied on the Supreme Court's decisions in Cedars-Sinai and Temple Community, as well
as on Coprich, Lueter, and its own decision in Farmers Ins., all of which establish ''beyond reasonable dispute'' that
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there is no tort cause of action against a litigant or third party for intentional or negligent destruction of evidence.n20
The court rejected plaintiffs' argument that the spoliation cases were inapposite because they involved parties who,
unlike defendants here, had no statutory duty to maintain records. Rather, under California law, the fact a public entity
has a statutory duty to act or refrain from acting is not enough to create tort liability for a violation of that duty. Instead,
the plaintiff also must show the resulting injury would be actionable against a private person. The spoliation cases
established that the plaintiffs' alleged injuries for intentional destruction of court records and negligence did not meet
that requirement.n21 The Lueter decision (discussed in detail above) further supported the conclusion there should be
no tort liability, notwithstanding a public entity's duty to preserve evidence. This court of appeal panel agreed with the
Lueter court that the existence of a statutory duty is an inadequate basis for tort liability in the absence of a statute
expressly creating that liability when the injury giving rise to the claim would not be actionable against a private
party.n22 Finally, this court observed that it would have reached the same conclusion based on the public policy
considerations that led the Supreme Court to reject tort liability in Cedars-Sinai and Temple Community (discussed in
detail above). Most of those considerations applied fully to this case: potentially endless litigation, the existence of
non-tort remedies (Code Civ. Proc. § 914 and Penal Code § 135) to address the problem of destruction of records, and
the impossibility of proving causation and damages.n23

At least one court, citing dictum in Temple, has held that the absence of a tort cause of action for spoliation does not
preclude a possible action for contract damages, when there is a breach of a contract duty to preserve evidence and the
underlying contract is not shown to be illegal, unconscionable, or otherwise unenforceable.n24

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionEvidenceRelevanceSpoliation

FOOTNOTES:
(n1)Footnote 1. Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal. 4th 1, 17-18, 74 Cal. Rptr. 2d 248,
954 P.2d 511 .

(n2)Footnote 2. Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal. 4th 1, 12, 74 Cal. Rptr. 2d 248,
954 P.2d 511 . See also Hassoldt v. Patrick Media Group, Inc. (2000) 84 Cal. App. 4th 153, 167-169, 100 Cal. Rptr.
2d 662 (reversing award of damages for spoliation of evidence tort based on retroactive application of Cedars-Sinai,
and remanding for new trial on all causes of action except now abolished spoliation claim). For discussion of Code Civ.
Proc. § 2023.010 et seq., see Ch. 42.

(n3)Footnote 3. Temple Community Hospital v. Superior Court (1999) 20 Cal. 4th 464, 466, 84 Cal. Rptr. 2d
852, 976 P. 2d 223 .

(n4)Footnote 4. Temple Community Hospital v. Superior Court (1999) 20 Cal. 4th 464, 477, 84 Cal. Rptr. 2d
852, 976 P. 2d 223 . The Court cited Code Civ. Proc. § 2020.240 (contempt sanction for disobeying deposition
subpoena), Code Civ. Proc. § 2023.030(a), (e) (monetary and contempt sanctions for misuse of discovery generally),
and Code Civ. Proc. §§ 2025.450, 2025.480 (contempt and monetary sanctions for disobeying order compelling
response or production at deposition).

(n5)Footnote 5. Temple Community Hospital v. Superior Court (1999) 20 Cal. 4th 464, 477, 84 Cal. Rptr. 2d
852, 976 P. 2d 223 .

(n6)Footnote 6. Temple Community Hospital v. Superior Court (1999) 20 Cal. 4th 464, 471 n.3, 84 Cal. Rptr. 2d
852, 976 P. 2d 223 ; Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal. 4th 1, 18 n.4, 74 Cal. Rptr. 2d
248, 954 P.2d 511 .
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(n7)Footnote 7. Lueter v. State (2002) 94 Cal. App. 4th 1285, 1295, 115 Cal. Rptr. 2d 68 (third-party negligent
spoliation of evidence); Coprich v. Superior Court (2000) 80 Cal. App. 4th 1081, 1089-1090, 95 Cal. Rptr. 2d 884
(first- and third-party spoliation of evidence); Farmers Ins. Exchange v. Superior Court (2000) 79 Cal App. 4th 1400,
1407, 95 Cal. Rptr. 2d 51 (third-party negligent spoliation of evidence).

(n8)Footnote 8. Coprich v. Superior Court (2000) 80 Cal. App. 4th 1081, 1085-1086, 95 Cal. Rptr. 2d 884 ;
Farmers Ins. Exchange v. Superior Court (2000) 79 Cal. App. 4th 1400, 1406-1407, 95 Cal. Rptr. 2d 51 .

(n9)Footnote 9. Coprich v. Superior Court (2000) 80 Cal. App. 4th 1081, 1085-1086, 1088-1089, 95 Cal. Rptr. 2d
884 ; Farmers Ins. Exchange v. Superior Court (2000) 79 Cal. App. 4th 1400, 1407-1408, 95 Cal. Rptr. 2d 51 .

(n10)Footnote 10. Coprich v. Superior Court (2000) 80 Cal. App. 4th 1081, 1085-1086, 1089, 95 Cal. Rptr. 2d
884 ; Farmers Ins. Exchange v. Superior Court (2000) 79 Cal. App. 4th 1400, 1407, 95 Cal. Rptr. 2d 51 .

(n11)Footnote 11. Coprich v. Superior Court (2000) 80 Cal. App. 4th 1081, 1085, 1090-1091, 95 Cal. Rptr. 2d
884 .

(n12)Footnote 12. Coprich v. Superior Court (2000) 80 Cal. App. 4th 1081, 1085, 1091, 95 Cal. Rptr. 2d 884 .

(n13)Footnote 13. Johnson v. United Services Automobile Assn. (1998) 67 Cal. App. 4th 626, 631-632, 79 Cal.
Rptr. 2d 234 , overruled by Lueter v. State (2002) 94 Cal. App. 4th 1285, 115 Cal. Rptr. 2d 68 .

(n14)Footnote 14. Coprich v. Superior Court (2000) 80 Cal. App. 4th 1081, 1091, 95 Cal. Rptr. 2d 884 .

(n15)Footnote 15. Lueter v. State (2002) 94 Cal. App. 4th 1285, 115 Cal. Rptr. 2d 68 .

(n16)Footnote 16. Lueter v. State (2002) 94 Cal. App. 4th 1285, 1295, 115 Cal. Rptr. 2d 68 .

(n17)Footnote 17. Lueter v. State (2002) 94 Cal. App. 4th 1285, 1296-1297, 115 Cal. Rptr. 2d 68 .

(n18)Footnote 18. Lueter v. State (2002) 94 Cal. App. 4th 1285, 1300, 115 Cal. Rptr. 2d 68 .

(n19)Footnote 19. Forbes v. County of San Bernardino (2002) 101 Cal. App. 4th 48, 57, 123 Cal. Rptr. 2d 721 .

(n20)Footnote 20. Forbes v. County of San Bernardino (2002) 101 Cal. App. 4th 48, 57, 123 Cal. Rptr. 2d 721 .

(n21)Footnote 21. Forbes v. County of San Bernardino (2002) 101 Cal. App. 4th 48, 58, 123 Cal. Rptr. 2d 721 .

(n22)Footnote 22. Forbes v. County of San Bernardino (2002) 101 Cal. App. 4th 48, 58-59, 123 Cal. Rptr. 2d 721
.

(n23)Footnote 23. Forbes v. County of San Bernardino (2002) 101 Cal. App. 4th 48, 59, 123 Cal. Rptr. 2d 721 .

(n24)Footnote 24. Coprich v. Superior Court (2000) 80 Cal. App. 4th 1081, 1085, 1091-1092, 95 Cal. Rptr. 2d
884 ; see Lueter v. State (2002) 94 Cal. App. 4th 1285, 1299 n.3, 115 Cal. Rptr. 2d 68 (dictum that ''the decisional
authorities do not foreclose an action in contract where the defendant is under a contractual obligation to preserve
evidence'').
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§ 61.40 Procedural Guide for Party Serving Demand for Inspection

[1] Ascertain Items to Be Inspected

____________________ Ascertain documents, tangible things, land, property, or operations on land for which
discovery is sought, and activities to be performed with regard to discovered subject matter [See Code Civ. Proc. §§
2031.010, 2031.050; see also § 61.02].

[2] Plaintiff's Motion to Make Early Inspection Demand

____________________ If plaintiff desires to make inspection demand at time earlier than that permitted by statute,
prepare notice of motion, supporting declaration showing good cause, and order. Note that the motion may be made
with or without notice [Code Civ. Proc. § 2031.020(d); see § 61.04. See also Chapter 8 for general forms].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[3] Motion to Shorten Response Time

____________________ If earlier response than that permitted by statute is desired, prepare, file, and serve motion,
points and authorities, supporting declaration showing good cause, and order. Note that notice is not required by statute,
but should be used if time permits [Code Civ. Proc. § 2031.260; see § 61.03 [3]. See also Chapter 8 for general forms].

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________
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[4] Serve Demand for Inspection

____________________ Prepare and serve copy of Demand for Inspection [See Code Civ. Proc. §§ 2031.030,
2031.040; see § 61.50 for form of demand].

Party to whom demand directed: ___________________

Date served on party to whom demand is directed and on all other parties who have appeared:
___________________

Date on which response due: ___________________

Date response received: ___________________

[5] Motion to Compel Response

____________________ If party does not respond within time for response, prepare, file, and serve notice of motion
for order compelling response, memoranda, and supporting declaration, and prepare order. Note that statute does not
require motion to be made on notice [Code Civ. Proc. § 2031.300; see § 61.53 for forms], but notice is required as the
order sought affects the rights of the adverse party [See Chapter 8].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[6] Motion to Compel Further Response

____________________ If response or any supplemental response contains (1) statement of compliance that is
incomplete, (2) representation of inability to comply that is inadequate, incomplete, or evasive, or (3) objection that is
without merit or too general, prepare, file, and serve notice of motion for order compelling further response within 45
days of service of response, or within any other date agreed to in writing for service of response. Prepare and serve
memoranda and supporting declaration, and prepare order [Code Civ. Proc. § 2031.310; see § 61.54 for forms. See also
Code Civ. Proc. § 2016.050 (when service made by mail, time for motion is extended under Code Civ. Proc. §
1013(a)). See also Code Civ. Proc. § 1013(c), (e) (extension for service by Express Mail or facsimile transmission). See
Chapter 8 for discussion of extensions of time when service is made by mail]. Also prepare, file, and serve with the
motion a separate statement that meets the requirements of California Rules of Court, Rule 3.1020 [See § 61.55[3A]
(discussion of contents of separate statement and form)].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[7] Motion to Compel Compliance

____________________ If responding party fails to comply with statement of compliance made in the response,
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prepare, file, and serve notice of motion for order compelling compliance, memoranda, and supporting declaration, and
prepare order. Note that statute does not require motion to be made on notice [Code Civ. Proc. § 2031.320; see § 61.55
for forms], but notice is required as the order sought affects the rights of the adverse party [See Chapter 8].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[8] Opposition to Motion for Protective Order

____________________ If responding party moves for protective order, prepare, file, and serve declaration and
memoranda opposing the motion, and prepare for hearing [See Code Civ. Proc. § 2031.060; see also § 61.23 for
discussion].

Hearing date: ___________________

Time: ___________________

Department: ___________________

[9] Motion for Sanctions

____________________ If responding party fails to obey any court order compelling a response, further response, or
compliance, prepare, file, and serve notice of motion for sanctions, memoranda, and supporting declaration, and prepare
order [See Code Civ. Proc. §§ 2031.300-2031.320; see also Cal. Rules of Ct., Rule 3.1030 (sanctions for failure to
provide discovery and effect of lack of opposition to motion to compel); see also §§ 61.54-61.57 for forms].

NOTE:
Although the better practice may be to include a request for monetary sanctions in the motion to

compel further response, a separate motion for monetary sanctions may be made after an
underlying motion to compel further response to an inspection demand is litigated. n1

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[10] Index Documents Received

____________________ After copies of documents are received, number them and prepare a descriptive index or
content list, and compare to the demand to evaluate whether it was fully complied with. Note that in a true document
case involving hundreds or thousands of documents, it may be necessary to employ a computer-assisted cross-reference
system for document retrieval.

[11] Retention of Demand and Response
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____________________ Retain original of both the inspection demand, with original proof of service attached, and
original sworn response until six months after disposition of action, unless either party moves to preserve originals for
longer period [Code Civ. Proc. § 2031.290].

Date demand and response may be destroyed: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. See London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1008, 12 Cal. Rptr. 3d 240 ; §
61.32[1]; see also § 61.57.
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§ 61.41 Procedural Guide for Responding Party

[1] Determine Appropriate Response to Demand for Inspection

____________________ Review Demand for Inspection, and determine appropriate response to each item, whether:

a. ____________________ Statement of compliance

b. ____________________ Representation of inability to comply

c. ____________________ Objection

d. ____________________ Motion for protective order

[2] Agreement or Motion to Extend Response Time

____________________ Ascertain time response is due, and, if desired, seek agreement of demanding party or court
order extending time [Code Civ. Proc. §§ 2031.260, 2031.270; see § 61.22. See also Chapter 8 for general forms for
extending time, and Chapter 41 for forms for stipulations].

Date demand received: ___________________

Original date response due: ___________________

If parties stipulate to extension:

Date of stipulation: ___________________

Extended response date: ___________________

Extended date for inspection: ___________________

If court order for extension sought:

Date motion served: ___________________
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Hearing date: ___________________

Time: ___________________

Department: ___________________

[3] Index Items Demanded

____________________ Carefully review and index all items, and pursue the possibility of an objection if any
damaging documents are within a demand category [See Code Civ. Proc. § 2031.240 (objections to demand)]. If no
objection is feasible, so that the document must be produced, be aware that the opposing party is obtaining evidence,
and prepare to counteract this evidence or reevaluate the case accordingly.

[4] Serve Response

____________________ Prepare and serve Response [See § 61.51 for form of response].

Date original response served on demanding party and copies served on all other parties who have
appeared in action: ___________________

[5] Motion for Protective Order

____________________ If applicable, prepare, file, and serve notice of motion for protective order, memoranda, and
supporting declaration showing attempts at good faith resolution of issues, and prepare order. Note that statute does not
require motion to be made on notice [Code Civ. Proc. § 2031.060. See § 61.23 for discussion and § 61.52 for forms],
but notice is required as the order sought affects the rights of the adverse party [See Chapter 8].

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[6] Opposition to Motion to Compel Response, Further Response, or Compliance, or for Sanctions

____________________ If demanding party moves for response, further response, compliance, or sanctions, prepare,
file, and serve declaration in opposition to motion, opposing points and authorities, etc., and prepare for hearing [See §
61.55[2] for declaration in opposition to motion compelling further response. Adapt other opposing declarations from
supporting declarations in §§ 61.53-61.56].

Hearing date: ___________________

Time: ___________________

Department: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection
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§ 61.50 Demand for Inspection of Documents, Other Tangible Things, and Land

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)

NO. ___________________
DEMAND FOR ____________________
[specify, e.g., INSPECTION OF DOCUMENTS,

TANGIBLE THINGS, and/or LAND]
Code Civ. Proc. § 2031.010 et seq.

__________________________________________________

Demanded by: ___________________ [specify party, e.g., plaintiff] ___________________ [name]

Set Number: ____________________

Directed to: ___________________ [specify party, e.g., defendant] ___________________ [name]

To ___________________ [specify party, e.g., defendant], ___________________ [name] and to his/her/its attorney of
record:

___________________ [Specify propounding party, e.g., Plaintiff, ___________________ (name)], hereby demands
the following:

[EITHER, if documents are to be inspected]

1. 1.That you produce the following documents and permit ___________________ [specify person, e.g., plaintiff
and his/her/its attorney] to inspect and copy these documents: ___________________ [describe each individual
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document or reasonably particularize each category and set forth each item or category of item separately, e.g.,

a. All financial statements, profit and loss statements, balance sheets, financial projections, general
ledgers, and other accounting records regularly maintained in the business known as the Brown Paper
Company located in Paradise City, California, from January 1, 2004, through June 30, 2005.

b. All photographs of the damaged power saw taken at the time of or immediately after the accident that
is the basis of the claim in this action.]

[AND/OR, if other tangible items are to be inspected]

2. 2.That you produce the following tangible items and permit ___________________ [specify person, e.g.,
plaintiff and his/her/its attorney] to inspect and ___________________ [specify activity, e.g., photograph, test, or
sample] such items: ___________________ [describe each individual item or reasonably particularize each category
and set forth each item or category of item separately, e.g.,

a. Samples of blood taken from defendant

____________________ (name) at or immediately after the accident that is the basis of the claim in this
action.

b. Power saw of same model as power saw involved in the accident that is the basis of the claim in this
action.]

[AND/OR, if land is to be inspected]

3. 3.That you allow ___________________ [specify person, e.g., plaintiff and his/her/its attorney] to enter onto the
property listed below for the purposes stated: ___________________ [describe, and state activity to be performed for,
each parcel of land, property, or operation or reasonably particularize each category and set forth each parcel of land
or category separately, e.g.,

a. Property located at 110 Main Street, Paradise City, California, for the purpose of inspecting,
surveying, measuring, and photographing, the land.

b. Property located at 20 Factory Road, Paradise City, California, for the purpose of inspecting and
photographing the land, inspecting the sawmill operation, and sampling the output of the sawmill.]

[CONTINUE]

4. 4.That you ___________________ [specify activity and reasonable place for performing activity, e.g., produce
all documents listed in this demand for inspection and copying at the office of plaintiff's attorney at 1000 Main Street,
Paradise City, California or permit entry onto the land and inspection of the operations described in subparagraph (3)(b)
of this demand] on ___________________ [specify reasonable time that is at least 30 days after service of the demand,
unless court has granted leave to specify earlier date].

5. 5.This demand is made in accordance with the provisions of the Code of Civil Procedure Section 2031.010 et
seq. It is made on the ground that all the above- specified ___________________ [specify items listed above, e.g.,
documents or tangible things or land or other property or combination of these] are in the possession, custody, or
control of ___________________ [specify responding party, e.g., defendant], that they are not privileged or protected
matter, and that they are relevant to the subject matter involved in this action, and are either admissible in evidence or
reasonably calculated to lead to the discovery of admissible evidence.
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Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[2] Comments

[a] Use of Form

This form of demand for inspection is for use by a party to require any other party to the action to produce and permit
inspection of documents, tangible things, and land in the possession, custody, or control of the other party.n1 This form
may also be used by a party to propound a demand for production and inspection of any later acquired or discovered
documents, tangible things, land, or other property in the possession, custody, or control of the other party, if specified
conditions are met [Code Civ. Proc. § 2031.050; see [f], below]. The form contains three optional paragraphs that may
be selected as applicable to the particular case: one for inspection of documents, one for inspection of other tangible
things, and one for entry onto and inspection of land. Each paragraph contains sample language indicating the activities
that may be requested in addition to inspection. For discussion of the scope of items subject to discovery as well as
activities that may be performed in addition to inspection, see § 61.02.

This form is for use between parties only. If discovery is sought of documents or other items in the possession of a
person who is not a party to the action, a deposition subpoena should be used.n2 For discussion of deposition
subpoenas, see Chapter 53.

[b] Contents of Demand

The demand must be written and must:n3

1. Designate the documents, tangible things, land, or other property to be inspected either by specifically
describing each individual item or by reasonably particularizing each category of item;

2. Specify a reasonable time for the inspection that is at least 30 days after service of the demand, or in
unlawful detainer unlawful detainer action or other proceeding under Code of Civil Procedure Section
1159 et seq. (forcible entry and detainer), at least five days after service of the demand,n4 unless the
court, for good cause shown, has granted leave to specify an earlier date;

3. Specify a reasonable place for making the inspection, copying, and performing any related activity;
and

4. Specify any related activity that is being demanded in addition to the inspection and copying, and set
forth the manner in which that related activity will be performed, and whether that activity will
permanently alter or destroy the item involved.

For discussion of permitted activities, see § 61.02 [3]. For additional discussion of contents of the demand, see § 61.03.

[c] Format of Demand
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Each set of demands for production and inspection should be numbered consecutively by the propounding party. In the
first paragraph immediately below the title of the case should be inserted (1) the identity of the demanding party, (2) the
set number, and (3) the identity of the responding party. Each demand in a set must be set forth separately and identified
by number or letter.n5

[d] Timing of Demand

If the propounding party is the defendant, the demand for inspection may be made without leave of court at any
time.n5.1 If the propounding party is the plaintiff, the demand may be made without leave of court at any time after 10
days following the service of the summons on, or the appearance by, the party to whom the demand is directed,
whichever occurs first.n5.2 In an unlawful detainer action or other proceeding under Code of Civil Procedure Section
1159 et seq. (forcible entry and detainer), a plaintiff may make a demand for inspection without leave of the court at any
time that is five days after service of the summons on, or appearance by, the party to whom the demand is directed,
whichever is earlier.n5.3 The plaintiff may make a demand at an earlier time by leave of court granted on motion for
good cause shown.n6

Unless the parties agree or leave of court is obtained to extend the time for discovery, each party is entitled as a matter
of right to complete discovery proceedings on or before the 30th day, and to have motions concerning discovery heard
on or before the 15th day, before the date initially set for the trial of the action.n7 If either of these dates falls on a
Saturday, Sunday, or judicial holiday (see Code Civ. Proc. § 10 (designated judicial holidays)), the last day is the next
court day closer to the trial date.n8 In the case of a retrial or new trial, discovery is reopened and these deadlines are
calculated by reference to the date initially set for the new trial.n9 Discovery is considered completed on the day a
response is due.n10 For discussion of time limits to demands, see § 61.04. For discussion of time limits to discovery
generally, see Chapter 3.

[e] Service and Filing of Demand

A copy of the demand must be served on the party to whom it is directed and on all other parties who have appeared in
the action.n11 The demand should not be filed in court; the original, with the original proof of service affixed to it, is
retained by the party making the demand. The demanding party also retains the original of the sworn response. Both
originals are kept until six months after final disposition of the action.n12

[f] Requirements for Making Supplemental Demand

Any party may propound a supplemental demand for production and inspection of any later acquired or discovered
documents, tangible things, land, or other property in the possession, custody, or control of the party on whom the
demand is made (1) twice before the initial setting of the trial date, and (2) once after the initial setting of the trial date,
subject to the time limits of Code of Civil Procedure Section 2024.010 et seq.n13

However, on motion for good cause shown, the court may allow a party to propound an additional number of
supplemental demands for inspection.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.010.
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(n2)Footnote 2. Code Civ. Proc. §§ 2020.010-2020.030, 2020.410-2020.510.

(n3)Footnote 3. Code Civ. Proc. § 2031.030(c).

(n4)Footnote 4. This period is extended if service of the demand is made by mail. See Code Civ. Proc. §§ 1013,
2016.050; see also discussion of service in Ch. 8.

(n5)Footnote 5. Code Civ. Proc. § 2031.030.

(n6)Footnote 5.1. Code Civ. Proc. § 2031.020(a).

(n7)Footnote 5.2. Code Civ. Proc. § 2031.020(b).

(n8)Footnote 5.3. Code Civ. Proc. § 2031.020(c).

(n9)Footnote 6. Code Civ. Proc. § 2031.020(d).

(n10)Footnote 7. Code Civ. Proc. § 2024.020.

(n11)Footnote 8. Code Civ. Proc. § 2016.060.

(n12)Footnote 9. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70, 991
P.2d 156 ; see Ch. 3, § 3.01[2][g].

(n13)Footnote 10. Code Civ. Proc. §§ 2024.010, 2024.050, 2024.060.

(n14)Footnote 11. Code Civ. Proc. § 2031.040.

(n15)Footnote 12. Code Civ. Proc. § 2031.290; Cal. Rules of Ct., Rule 3.250(b); see § 61.05.

(n16)Footnote 13. Code Civ. Proc. § 2031.050(b).

(n17)Footnote 14. Code Civ. Proc. § 2031.050(c).
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§ 61.51 Response to Demand for Inspection of Documents, Tangible Things, and Land

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)

NO. ___________________
RESPONSE TO DEMAND FOR
____________________ [specify, e.g., INSPECTION
OF DOCUMENTS, TANGIBLE THINGS, and/or
LAND]

__________________________________________________

Responding party: ___________________ [specify party, e.g., defendant] ___________________ [name]

Demanding party: ___________________ [specify party, e.g., plaintiff] ___________________ [name]

Set Number: ___________________

[Add, if applicable: Supplemental Response No. ___________________]

To ___________________ [specify party, e.g., plaintiff], ___________________ [name] and to his/her/its attorney of
record:

___________________ [Specify responding party, e.g., Defendant] ___________________ [name] responds as
follows to the demand made by ___________________ [specify demanding party, e.g., plaintiff ___________________
(name)] for ___________________ [specify, e.g., inspection of documents, tangible things, and land] under Code of
Civil Procedure Section 2031.010 et seq., served on ___________________ [date ]. The items as numbered below
correspond to the same numbered items in the demand.
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[EITHER, when there is complete compliance with demand
for inspection of documents or tangible things]

1. 1. ___________________ [Specify responding party, e.g., Defendant] agrees to comply with the demand in Item
1 and will produce the ___________________ [specify, e.g., financial statements, profit and loss state ments, balance
sheets, general ledgers, and other financial records or damaged vehicle door and fender] for ___________________
[indicate activity, e.g., inspection and copying or inspection, photographing, and testing] by ___________________
[specify demanding party, e.g., plaintiff] or his/her/its agent or attorney at the time and place indicated in the demand.
[Add, if applicable: All documents in the demanded category that are in the possession, custody, or control of the
responding party will be included in the production.]

[AND/OR, when there is complete compliance
with demand for inspection of land]

2. 2. ___________________ [Specify responding party, e.g., Defendant] agrees to comply with Item 2 of the
demand and will permit ___________________ [specify demanding party, e.g., plaintiff] or his/her/its attorney or agent
to enter onto the land located at ___________________ [location ], for the purpose of ___________________ [indicate
activity, e.g., inspecting, measuring, surveying, and testing of the land, and inspection of the sawmill operations on the
land] at the time and place indicated in the demand.

[AND/OR, when there is complete inability to comply]

3. 3. ___________________ [Specify responding party, e.g., Defendant] is unable to comply with Item 3 of the
demand because the ___________________ [item or category of items] demanded ___________________ [indicate
basis for inability to comply, e.g., has been destroyed or has been stolen or is not in the possession, custody, or control
of ___________________ (specify responding party, e.g., defendant)]. ___________________ [Specify responding
party, e.g., Defendant] has made a diligent search and a reasonable inquiry in an effort to comply with the demand.
[Add, if applicable: The item demanded is ___________________ (known or believed) to be in the possession, custody,
or control of ___________________ (name and address of person or organization ).]

[AND/OR, when there is complete objection to compliance ]

4. 4. ___________________ [Specify responding party, e.g., Defendant] completely objects to compliance with
Item 4 of the demand for inspection on the ground that ___________________ [state specific ground, e.g., the item
demanded is protected from discovery by the physician-client privilege or is protected work product prepared in
anticipation of litigation].

[AND/OR, when there is partial agreement
and partial objection to compliance]

5. 5. ___________________ [Specify responding party, e.g., Defendant] agrees to comply in part with the demand
in Item 5 as follows: ___________________ [specify, e.g., the cash register receipts and other income records
maintained in the ordinary course of the business known as Brown Bookstore shall be produced for inspection and
copying at the time and place stated in the demand]. [Add, if applicable: All documents in the demanded category that
are in the possession, custody, or control of ___________________ (specify responding party, e.g., defendant) will be
included in the production.]

___________________ [Specify responding party, e.g., Defendant] objects in part to compliance with the demand in
Item 5 as follows: ___________________ [specify, e.g., all abstracts of records prepared by the attorney of
___________________ (specify responding party, e.g., defendant) in preparation for litigation] on the ground that
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___________________ [specify specific grounds, e.g., such records are afforded attorney work product protection under
Code of Civil Procedure Section 2018.010 et seq.].

[CONTINUE]

I, ___________________ [name], declare that:

[EITHER, if party to whom demand is directed
is a natural person]

I am the ___________________ [specify party, e.g., defendant and responding party] in the above-entitled proceeding.

[OR, if party to whom demand is directed
is an entity]

I am an officer, to wit: ___________________ [specify title, e.g., President] of ___________________ [specify entity,
e.g., ___________________ (name), a corporation organized and existing under the laws of the State of California].
___________________ [Name of entity] is the ___________________ [specify party, e.g., defendant and responding
party] in the above-entitled proceeding, and I have been authorized to sign this response under oath on its behalf.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________ [signature]

[If the response contains one or more objections, add]

I, ___________________ [name of attorney] am ____________________ [the or one of the] attorney(s) for the
responding party herein. Pursuant to the provisions of Code of Civil Procedure Section 2031.250, I hereby sign the
response.
Dated: ___________________

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[2] Comments

[a] Use of Form

The foregoing form of response is for use by a party who has been served with a demand for inspection of documents,
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things, or land under Code of Civil Procedure Section 2031.010 et seq. The party to whom the demand is directed is
required to respond separately to each item or category of item in the demand by making a statement of compliance,
representation of inability to comply, or objection.n1 This form contains optional paragraphs with language illustrating
each type of response. The party to whom the demand is directed may also move for a protective order if the demand
presents unwarranted annoyance, embarrassment, oppression, or undue burden and expense.n2

[b] Contents of Response

If the responding party is complying with the demand, the responding statement must indicate compliance and whether
it will be complete or partial, and should state that all documents or things in a demanded category that are in the
possession, custody, or control of the party and to which no objection is being made will be included in the
production.n3

If the responding party is representing an inability to comply, the grounds for the inability must be stated, that is,
whether the item or category of items never existed, has been destroyed, lost, misplaced, or stolen, or has never been, or
is no longer, in the possession, custody, or control of the responding party. The response should also affirm that a
diligent search and a reasonable inquiry has been made in an effort to comply with the demand, and, if appropriate,
should give the name and address of any natural person or organization known or believed by the responding party to
have possession, custody, or control of the item or category of items.n4

If the responding party is objecting to producing the demanded item or category of items, the response must (1) identify
with particularity any document, tangible thing, or land falling within any category of item in the demand to which an
objection is being made, and (2) set forth clearly the extent of, and the specific ground for, the objection. If the
objection is on the basis of privilege, the particular privilege invoked should be stated. If the objection is on the basis of
protected work product, that claim must be expressly asserted.n5

If the responding party is objecting to only a part of an item or category of item in the inspection demand, the response
must contain a statement of compliance, or a representation of inability to comply with respect to the remainder of the
item or category.n6

[c] Format of Response

The first paragraph of the response immediately below the title of the case must show the identity of the responding
party, the identity of the demanding party, and the set number of the demand to which the response is being made.n7

Following the first paragraph, each item or category of item in the demand must be responded to separately. Each
statement of compliance, representation of inability, and objection, must bear the same number and be in the same
sequence as the corresponding item or category in the demand. However, the text of the item or category need not be
repeated.n8

If the response is a supplemental response, it must be identified by the same number or letter and be in the same
sequence as the corresponding inspection demand, but the text must not be repeated.n9

[d] Verification

The response must be signed under oath by the responding party unless the response contains only objections. The
attorney for the responding party must sign any responses that contain an objection. If the party is a public or private
corporation, partnership, association, or governmental agency, one of its officers or agents must sign the response under
oath on behalf of that party.n10

[e] Timing, Service, and Filing of Response
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Unless the date for inspection or the time for response has been shortened by the court on motion of the demanding
party, extended by the court on motion of the responding party, or extended by agreement of the parties,n11 the original
of the response must be served on the demanding party within 30 days after service of the demand.n11.1 In unlawful
detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq., governing forcible entry and detainer, the
party to whom the inspection demand is directed has at least five days from the date of service of the demand to
respond, unless the court has shortened or extended the time for response.n11.2 A copy of the response must also be
served on all other parties who have appeared in the action.n12 If service was made by mail, the time for response may
be extended five calendar days if the place of address and the place of mailing is within California, 10 calendar days if
either the place of mailing or the place of address is outside California but within the United States, and 20 calendar
days if either the place of mailing or the place of address is outside the United States.n13 The response is not filed with
the court; the original is retained by the party making the demand until six months after final disposition of the
action.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2031.210-2031.240, 2031.280; see § 61.20.

(n2)Footnote 2. Code Civ. Proc. § 2031.060; for forms for use in proceedings for a protective order, see § 61.52.

(n3)Footnote 3. Code Civ. Proc. § 2031.220; see § 61.20[2].

(n4)Footnote 4. Code Civ. Proc. § 2031.230; see § 61.20[3].

(n5)Footnote 5. Code Civ. Proc. § 2031.240(b); see § 61.20[4].

(n6)Footnote 6. Code Civ. Proc. § 2031.240(a).

(n7)Footnote 7. Code Civ. Proc. § 2031.210(b).

(n8)Footnote 8. Code Civ. Proc. § 2031.210(b), (c).

(n9)Footnote 9. Cal. Rules of Ct., Rule 3.1000(b).

(n10)Footnote 10. Code Civ. Proc. § 2031.250; see § 61.21 for additional discussion.

(n11)Footnote 11. See Code Civ. Proc. §§ 2031.260, 2031.270; see § 61.22. Forms for motions shortening and
extending time are provided in Ch. 8.

(n12)Footnote 11.1. Code Civ. Proc. § 2031.260(a).

(n13)Footnote 11.2. Code Civ. Proc. § 2031.260(b).

(n14)Footnote 12. Code Civ. Proc. § 2031.260(a).

(n15)Footnote 13. Code Civ. Proc. §§ 1013(a), 2016.050.

(n16)Footnote 14. Code Civ. Proc. § 2031.290; see § 61.05.
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§ 61.52 Proceedings for Protective Order

[1] Notice of Motion and Motion for Protective Order

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR PRO-
TECTIVE ORDER [; POINTS AND AUTHORIT-
IES; DECLARATION(S) OF
____________________ (name(s))] [Telephone Ap-
pearance]
Code Civ. Proc. § 2031.060
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify party, e.g., plaintiff], ___________________ [name] and to his/her/its attorney of
record:

NOTICE IS HEREBY GIVEN that on ___________________ [date], at ____________________ [time], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) _____ of] this court, located
at ___________________ [street address], ___________________ [city], ___________________ [specify moving
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party, e.g., Defendant] ___________________ [name] will, and hereby does, move for an order directing
___________________ [describe relief sought, e.g., that the chemical ingredients used in the processing of the
consumer product at issue, as requested in Item 4 of the Demand for Inspection, Set No. ____________________, dated
____________________, attached to the Declaration of ___________________ (name) filed with this Notice of
Motion, be subject to inspection at the manufacturing facility of defendant, not at the location stated in the demand, that
the inspection be made only in the presence of defendant, and that the items be subject to inspection only and not to
testing by plaintiff]. [If seeking monetary sanctions, add: ___________________ (Specify moving party, e.g.,
Defendant) will also move the court for an order requiring ___________________ (specify demanding party, e.g.,
Plaintiff) to pay reasonable expenses, including attorney's fees, incurred in this proceeding in the amount of $
____________________.] The motion will be made on the grounds that ___________________ [specify legal grounds
demonstrating unwarranted annoyance, embarrassment, oppression, or undue burden or expense, e.g., the items
demanded would be unduly burdensome and expensive for defendant to transport to the location requested by plaintiff
and that permitting testing of the items would impair or alter the items so as to destroy their evidentiary value]. [If
seeking monetary sanctions, add: The motion for reasonable expenses will be made on the ground that
___________________ (specify, e.g., plaintiff) is employing a discovery method in a manner or to an extent that causes
unwarranted annoyance and undue burden and expense and is used without substantial justification.]

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of ___________________ [name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party or any other affected person or organization seeking a
protective order with regard to a demand for inspection.n1 A motion for a protective order must include a declaration
stating facts showing a reasonable and good-faith attempt at an informal resolution of each issue presented.n2

This form of notice has an optional provision for use if the moving party is seeking monetary sanctions, that is,
expenses, including attorney's fees. The court must impose such a sanction against any party, person, or attorney who
unsuccessfully makes or opposes a motion for a protective order, unless the court finds that the one subject to the
sanction acted with substantial justification, or that other circumstances make imposition of the sanction unjust.n3 A
request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum of points
and authorities, and be accompanied by a declaration setting forth facts supporting the amount of any monetary sanction
sought.n4 For a complete discussion of sanctions, see Chapter 42.

Apparently a motion for a protective order can be made before any other response to the demand for inspection.n5
However, resorting to a motion for a protective order is not necessary when the reason for resisting the inspection is
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based on an objection to particular items in the demand. That objection may be asserted in the response.n6 For a form of
response that includes an objection, see § 60.51.

[ii] Grounds for Motion and Types of Orders

A protective order may be sought on the grounds that the demand causes unwarranted annoyance, oppressiveness,
embarrassment, or undue burden and expense. The court has broad authority to make any order that justice requires to
protect any party or person from such oppression or burden.n7

In addition to protective order provisions specific to demands for inspections, protective orders are also available under
general discovery principles. Code of Civil Procedure Section 2017.020 authorizes the court to limit the scope of
discovery after determining that the burden, expense, or intrusiveness of the discovery clearly outweighs the likelihood
that the information sought will lead to the discovery of admissible evidence.n8Code of Civil Procedure Section
2019.030 requires the court to restrict the frequency or extent of the use of the discovery methods if it determines that
(1) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is more
convenient, less burdensome, or less expensive; or (2) the selected method of discovery is unduly burdensome or
expensive taking into account the needs of the case, the amount in controversy, and the importance of the issues at stake
in the litigation.n9 Violation of First Amendment rights may also be the basis for a motion for a protective order.n10 For
further discussion of the grounds for a protective order and the types of orders, see § 61.23.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For memoranda of points and authorities relating to a motion for a protective order with regard to a demand for
inspection, see California Points and Authorities, Ch. 84, Inspection of Documents, Things, and Places (Matthew
Bender).

[2] Declaration Supporting Motion for Protective Order

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR PRO-
TECTIVE ORDER
Code Civ. Proc. § 2031.060
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________
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I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify party, e.g.,
defendant)].

2. 2.On ___________________ [date ], ___________________ [specify demanding party, e.g, plaintiff]
___________________ [name ] served a Demand for Inspection, Set No. _____, on ___________________ [specify
moving party, e.g., defendant] ___________________ [name ], a copy of which is attached to this Declaration. The
subject of this motion is ___________________ [refer to item or categories of item at issue, e.g., Item 4 of the demand,
which requires ___________________ (specify moving party, e.g., defendant) to produce for inspection and testing
certain chemicals used for processing in the manufacturing facility owned and operated by defendant].

3. 3. ___________________ [Specify moving party, e.g., Defendant] seeks an order of the court directing that
___________________ [specify, e.g., the chemicals about which discovery is sought in Item 4 of the Demand, be
subject to inspection at the manufacturing facility of defendant, not at the location stated in the Demand; that the
inspection be made only in the presence of defendant; and that the items be subject to inspection only, and not testing,
by plaintiff]. This order is required to protect ___________________ [specify moving party, e.g., defendant] from
___________________ [specify, e.g., unwarranted annoyance or embarrassment or oppression or undue burden and
expense or any combination thereof ] on the following bases: ___________________ [set forth facts on which motion is
based, e.g., the chemicals to be inspected are extremely volatile and require storage in temperature-controlled
containers, the expense of preparing the chemicals and containers for transport to the location specified by plaintiff
would be great and is unnecessary in view of the fact that the chemicals can be easily inspected at the facility of
defendant; testing of the chemicals without proper supervision and controlled environment will change the composition
of the chemicals and impair their evidentiary value].

4. 4.Prior to filing this motion for a protective order, ___________________ [specify moving party, e.g., defendant]
attempted to resolve informally the issue ___________________ [specify issues presented by the motion, e.g., of the
excessive burden of moving the chemicals to the requested location and possible destruction of the evidence] by
___________________ [specify facts showing attempts to resolve each issue, e.g., offering to allow inspection and
testing of the chemicals at his/her/its facility at a time and under conditions convenient to plaintiff]. [(A) copy/Copies of
correspondence between ___________________ (name of attorney ), attorney for (specify moving party, e.g.,
defendant) ___________________ (name ), and ___________________ (name of attorney ), attorney for
___________________ (specify demanding party, e.g., plaintiff) ___________________ (name ), dated
___________________ (date(s )), relating to ___________________ (specify moving party, e.g., defendant)'s attempts
to resolve informally the above-stated issues, ___________________ (is or are) attached to and made a part of this
declaration as Exhibit(s) _____.]

[ADD, if monetary sanctions are sought ]

5. 5. ___________________ [Specify facts necessitating protective order, e.g., the refusal to change the location
and condition of the inspection of chemicals] was without substantial justification in that ___________________ [set
forth supporting facts, e.g., ___________________ (specify responding party, e.g., plaintiff) was willing to agree to
allow the inspection in a manner that would not have been unduly expensive or burdensome and that would have
preserved the evidentiary value of the subject matter].

6. 6. ____________________ [Specify party, e.g., Defendant] bases his/her/its request for the imposition of a
sanction in the amount of $____________________ on ___________________ [itemize and explain, in as many
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paragraphs as necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Date: ___________________

___________________ [signature ]

[b] Comments

This form of declaration is for use by a party in support of a motion for a protective order. The motion for a protective
order must include a declaration stating facts showing a reasonable and good- faith attempt at an informal resolution of
each issue presented in the motion.n11

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction sought.n12

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting or Denying Motion for Protective Order

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ____________________
ORDER ____________________ [GRANTING or
DENYING or PARTIALLY GRANTING AND
PARTIALLY DENYING] MOTION FOR PRO-
TECTIVE ORDER
Code Civ. Proc. § 2031.060
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify party, e.g., defendant], ___________________ [name ], for a protective
order directing that the demanded inspection only be conducted on specified terms and conditions [add if monetary
sanctions sought:, and for an award of monetary sanctions,] came on regularly for hearing by this court on
___________________ [date ]. Plaintiff appeared by counsel ___________________ [name ]; defendant appeared by
counsel ___________________ [name ].
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The court finds that the moving party has [not] engaged in a reasonable and good faith attempt at an informal resolution
of each issue presented by the motion. [The court also finds that ____________________ (specify opposing party, e.g.,
plaintiff) has not shown that he/she/it acted with substantial justification or that other circumstances make imposition of
a sanction unjust].

On proof made to the satisfaction of the court, and it appearing that the protective order ___________________ [should
be, and it hereby is, granted as requested or should be, and it hereby is, granted as follows: ___________________ (set
forth any modifications made by court ) or should be, and it hereby is denied],

IT IS ORDERED THAT:

[EITHER, when motion is granted ]

the motion for protective order is granted and it is directed that ___________________ [set forth terms of protective
order, e.g., the chemicals requested in Item 4 of the Demand for Inspection, Set No. ____________________, dated
___________________ shall be produced for inspection at the manufacturing facility of defendant at
___________________ (time and date ); that defendant shall be present at all times during the inspection; and that
plaintiff is prohibited from testing or performing any related activities on the property that will impair, alter, or
otherwise reduce the evidentiary value of the property].

[OR, when motion is partially granted and partially denied ]

the motion is granted to the extent that ___________________ [set forth terms of protective order, e.g., the tangible
property requested in Item 4 of the Demand for Inspection, Set No. ____________________, dated
___________________ shall be produced for inspection at the manufacturing facility of defendant at
___________________ (time and date ) and that defendant shall be present at all times during the inspection]; and the
motion is denied to the extent that ___________________ [set forth terms of order representing denial of request, e.g.,
plaintiff is not prohibited from performing tests on the property].

[OR, when motion is denied ]

the motion for protective order is denied and ___________________ [specify moving party, e.g., defendant] shall
___________________ [set forth terms of order, e.g., produce the chemicals for inspection and testing on
___________________ (time and date ) at ___________________ (location ) as requested in Item 4 of the Demand for
Inspection, Set No. ____________________, dated ___________________].

[Include if monetary sanctions ordered ]

IT IS FURTHER ORDERED that ___________________ [specify unsuccessful party, e.g., plaintiff] shall pay to
___________________ [specify successful party, e.g., defendant] the sum of $ ___________________ forthwith, as
reasonable costs and expenses, including attorney's fees, incurred in connection with the motion and hearing for this
protective order.
Dated: ___________________.
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___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use by a party seeking a protective order with regard to a demand for inspection. The form
contains alternative provisions granting, denying, and partially granting and partially denying the motion. The form also
contains an optional provision granting monetary sanctions. The court must impose a monetary sanction under Code of
Civil Procedure Section 2023.030 against any party, person, or attorney who unsuccessfully makes or opposes a motion
for a protective order, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.n13 For detailed discussion of sanctions, see Chapter 42,
Sanctions for Misuse of Discovery Process.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2031.060; see § 61.23.

(n2)Footnote 2. Code Civ. Proc. § 2031.060; for form of declaration, see [2], below.

(n3)Footnote 3. Code Civ. Proc. §§ 2023.030(a), 2031.050; see § 61.23[3].

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. See Code Civ. Proc. § 2031.060 (party to whom the demand was directed may promptly move for
a protective order). Compare Code Civ. Proc. §§ 2031.210-2031.240, 2031.260, 2031.280 (contents of response and
timing of response, respectively).

(n6)Footnote 6. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2031(e) (now §
2031.060).

(n7)Footnote 7. Code Civ. Proc. § 2031.060; see § 61.23[2].

(n8)Footnote 8. Code Civ. Proc. § 2017.020; see Chapter 20.

(n9)Footnote 9. Code Civ. Proc. § 2019.030; see Chapter 41.

(n10)Footnote 10. Britt v. Superior Court (1978) 20 Cal. 3d 844, 864-865, 143 Cal. Rptr. 695, 574 P.2d 766
(decided under prior law).

(n11)Footnote 11. Code Civ. Proc. § 2031.060.

(n12)Footnote 12. Code Civ. Proc. § 2023.040.
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(n13)Footnote 13. Code Civ. Proc. § 2031.060.
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§ 61.53 Proceedings for Order to Relieve Party From Waiver Resulting From Failure to Respond to Demand

[1] Notice of Motion and Motion for Order of Relief From Waiver

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER OF RELIEF FROM WAIVER OF OBJEC-
TIONS [; POINTS AND AUTHORITIES; DECLAR-
ATION(S) OF ____________________ (name(s ))]
[Telephone Appearance]
Code Civ. Proc. § 2031.300
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify party, e.g., plaintiff], ___________________ [name ] and to his/her/its attorney of
record:

NOTICE IS HEREBY GIVEN that on ___________________ [date ], at ___________________ [time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) ___________________ of]
this court, located at ___________________ [street address ], ___________________ [city ], ___________________ [
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specify moving party, e.g., defendant] ___________________ [name ] will, and hereby does, move for an order
directing ___________________ [describe relief sought, e.g., that defendant be relieved from all waiver of any
objections caused by defendant's failure to file a timely response to the inspection demands contained in the Demand for
Inspection, Set No. ____________________, dated ____________________, attached to the Declaration of
___________________ (name ) filed with this Notice of Motion]. The motion will be made on the grounds that
___________________ [specify legal grounds demonstrating subsequent response and that earlier failure was result of
mistake, inadvertence, or excusable neglect, e.g., the waiver was the result of defendant's failure to serve a timely
response to the demand, that failure was the result of a mistake, and defendant has subsequently served a complying
response].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of ___________________ [name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use by a party seeking relief from waiver to any objections to a demand
for inspection caused by that party's failure to serve a timely response.n1 Because there is no provision for monetary
sanctions,n2 no request for expenses is included in the foregoing form. A noticed motion is used because the order
requested affects the adverse party's interests.n3n4

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For memoranda of points and authorities relating to a motion for relief from waiver, see California Points and
Authorities, Ch. 84, Inspection of Documents, Things, and Places (Matthew Bender).

[2] Declaration Supporting Motion for Order of Relief From Waiver

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.

)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR RELIEF
FROM WAIVER
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______________________ [name(s )], Defendant(s). )
)
)
)
)
)

Code Civ. Proc. § 2031.300
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify party, e.g.,
defendant)].

2. 2.On ___________________ [date ], ___________________ [specify demanding party, e.g., plaintiff]
___________________ [name ] served a Demand for Inspection, Set No. _____, on ___________________ [specify
moving party, e.g., defendant] ___________________ [name ], a copy of which is attached to this Declaration.

3. 3.This declaration is made in support of ___________________ [specify moving party, e.g., defendant]'s motion
for an order to relieve ___________________ [specify moving party, e.g., defendant] from all waiver of any objections
to the demands contained in the Demand for Inspection caused by ___________________ [specify moving party, e.g.,
defendant]'s failure to serve a timely response to the Demand for Inspection.

4. 4. ___________________ [Set forth facts illustrating failure to timely respond was result of mistake,
inadvertence, or excusable neglect, e.g., ___________________ (Name ), attorney for defendant, was aware that a
demand had been served, but inadvertently failed to calendar the date by which the response was required to be served,
and did not serve the response by that date.] ___________________ [Set forth facts showing subsequent complying
response, e.g., Once ___________________ (name ), attorney for defendant, was aware that the response was overdue,
he prepared and served a Response Set No. ____________________ dated ___________________, a copy of which is
attached to this Declaration. The response contains statements of compliance for all the Items, except Items 3 through 7,
to which objections are made on the ground that those items are protected from discovery by the physician-client
privilege.]

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________ [signature ]

[b] Comments

The foregoing form of declaration is for use by a party seeking relief from waiver of any objections to a demand for
inspection caused by that party's failure to serve a timely response.n4 The declaration describes that party's subsequent
response in substantial compliance with response requirements and that the initial failure to respond was due to mistake,
inadvertence, or excusable neglect, determinations which allow the court to grant relief from the waiver.n5
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[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting or Denying Motion for Relief From Waiver

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER ____________________ [GRANTING or
DENYING] MOTION FOR RELIEF FROM
WAIVER
Code Civ. Proc. § 2031.300
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify party, e.g., defendant], ___________________ [name ] for an order
directing that ___________________ [specify moving party, e.g., defendant] be relieved from his/her/its waiver of
objections to ___________________ [specify demanding party, e.g., plaintiff]'s Demand for Inspection came on
regularly for hearing by this court on ___________________ [date ]. Plaintiff appeared by counsel
___________________ [name ]; defendant appeared by counsel ___________________ [name ].

On proof made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED THAT:

[EITHER, when motion is granted ]

the motion for relief from the waiver of objections to the inspection demand be, and it hereby is, granted and it is
directed that ___________________ [set forth terms of order, e.g., the objections of defendant to Items 3 through 7 in
the Demand for Inspection, Set No. ____________________, dated ___________________ are not waived].

[OR, when motion is denied ]

the motion for relief from the waiver of objections to the inspection demand be, and it hereby is, denied and it is
directed that ___________________ [set forth terms of order, e.g., the objections to Items 3 through 7 in the Demand
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for Inspection, Set No. ____________________, dated ___________________ are waived] and ___________________
[specify moving party, e.g., defendant] shall ___________________ [set forth terms of order, e.g., produce the
documents for inspection and photocopying on ___________________ (time and date ) at ___________________
(location ) as requested in Items 3 through 7].
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use by a party seeking relief from waiver to any objections to a demand for inspection caused
by that party's failure to serve a timely response.n6

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.300.

(n2)Footnote 2. See Code Civ. Proc. § 2031.300.

(n3)Footnote 3. See discussion of when use of notice of motion is required in Chapter 8.

(n4)Footnote 4. [Reserved]

(n5)Footnote 4. Code Civ. Proc. § 2031.300.

(n6)Footnote 5. Code Civ. Proc. § 2031.300.

(n7)Footnote 6. Code Civ. Proc. § 2031.300.
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§ 61.54 Proceedings for Order Compelling Response

[1] Notice of Motion and Motion for Order Compelling Response

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER COMPELLING RESPONSE TO DEMAND
FOR INSPECTION [AND IMPOSING MONETARY
SANCTION][; POINTS AND AUTHORITIES; DE-
CLARATION(S) OF ____________________
(name(s ))] [Telephone Appearance]
Code Civ. Proc. § 2031.300
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify party, e.g., defendant], ___________________ [name ] and to his/her/its attorney of
record:

NOTICE IS HEREBY GIVEN that on ___________________ [date ], at ___________________ [time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) ___________________ of]
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this court, located at ___________________ [street address ], ___________________ [city ], ___________________
[specify moving party, e.g., Plaintiff] ___________________ [name ] will, and hereby does, move for an order directing
that ___________________ [specify responding party, e.g., defendant] respond to the Demand for Inspection, Set No.
____________________, served ___________________ [method of service, e.g., in person or by mail] on
___________________ [date ], a copy of which is attached to the Declaration of ___________________ [name ] filed
with this Notice of Motion. [If seeking monetary sanctions, add: ___________________ (Specify moving party, e.g.,
Plaintiff) will also move the court for an order requiring ___________________ (specify responding party, e.g.,
Defendant) to pay reasonable expenses, including attorney's fees, incurred in this proceeding in the amount of $
____________________.] The motion will be made on the ground that ___________________ [specify, e.g., the
Demand for Inspection was served in person on ___________________ (specify responding party, e.g., Defendant) on
___________________ (date); that Code of Civil Procedure Section 2031.260 requires the party to whom a demand is
directed to respond within ____________________ [20 or, if unlawful detainer action, or other proceeding under Code
Civ. Proc. § 1159 et seq. (forcible entry and detainer), five] days after personal service unless the period is extended by
court order or agreement of the parties; that the period for response was not extended by court order or agreement of the
parties; and that ___________________ (specify responding party, e.g., Defendant) failed to respond within the
statutory time period and continues to fail to respond]. [If seeking expenses, add: The motion for reasonable expenses
will be made on the ground that the failure to respond was without substantial justification and that there are no other
circumstances making the requested sanction unjust.]

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

This form of notice of motion and motion is for use by a party seeking a court order to compel a response to a demand
for inspection. If the party to whom the demand is directed fails to make a timely response, the demanding party may
move for an order to compel a response. A response is timely if made within 30 days, or five days in unlawful detainer
actions, or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), after service of the
demand. The date for inspection or the response time may be extended by order of the court or agreement of the
parties.n1 If service was made by mail, the time is extended five calendar days if the place of address and the place of
mailing is within California, 10 calendar days if either the place of mailing or the place of address is outside California
but within the United States, and 20 calendar days if either the place of mailing or the place of address is outside the
United States.n2

This form contains an optional provision for use if the moving party is seeking monetary sanctions, that is, expenses,
including attorney's fees. The court must impose such sanctions against any party, person, or attorney who
unsuccessfully makes or opposes a motion to compel a response, unless it finds that the one subject to the sanctions
acted with substantial justification, or that other circumstances make imposition of the sanctions unjust.n3
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The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n4

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n5

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.

For memoranda relating to a motion for an order to compel a response to an inspection demand, see California Points
and Authorities, Ch. 84, Inspection of Documents, Things, and Places (Matthew Bender). For memoranda supporting
and opposing sanctions based on California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule
3.1030(b), refer to California Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew
Bender).

[2] Declaration Supporting Motion for Order Compelling Response

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
COMPELLING RESPONSE TO DEMAND FOR IN-
SPECTION [AND IMPOSING MONETARY SANC-
TION]
Code Civ. Proc. § 2031.300
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name ], declare:
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1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify, e.g., Plaintiff)].

2. 2.On ___________________ [date ], ___________________ [specify moving party, e.g., Plaintiff]
___________________ [name ] served a Demand for Inspection, Set No. ____________________, on
___________________ [specify responding party, e.g., Defendant] ___________________ [name ], a copy of which is
attached to this Declaration together with proof of service.

3. 3.Service of the Demand was made ___________________ [specify method of service, e.g., in person or by
mail]. Therefore, ___________________ [specify responding party, e.g., Defendant] had _____ [number ] days to
respond to the Demand under Code of Civil Procedure Section 2031.260. The time for response ___________________
[was not extended or was extended by ___________________ (indicate manner and length of extension of time, e.g., an
agreement of the parties for a period of 10 days, confirmed in a letter dated ___________________, attached to this
Declaration)].

4. 4. ___________________ [Specify responding party, e.g., Defendant] did not respond to the Demand within the
time for response, and continues to fail to respond to the Demand.

5. 5.All items about which discovery is sought through the Demand for Inspection are in the possession, custody, or
control of ___________________ [specify responding party, e.g., Defendant], are relevant to the subject matter of the
pending action or reasonably calculated to lead to the discovery of admissible evidence, and are not privileged or
otherwise protected from discovery.

[ADD, if monetary sanctions are sought ]

6. 6.The refusal to respond was without substantial justification in that ___________________ [specify responding
party, e.g., Defendant] had the period of time to respond as set forth in the statute, did not indicate in any way that the
time for response was insufficient, and did not request additional time.

7. 7. ____________________ [Specify party, e.g., Plaintiff] bases his/her/its request for the imposition of a sanction
in the amount of $____________________ on ___________________ [itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________ [signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order compelling a response to a demand for
inspection.n6 Although Code of Civil Procedure Section 2031.300 does not require a reasonable and good-faith attempt
at an informal resolution in a motion to compel a response,n7 good practice or local court rules may so require.n8

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction sought.n9

[c] References

For a general discussion and form of declaration, see Chapter 8.
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[3] Order Granting Motion for Order Compelling Response

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION COMPELLING
RESPONSE TO DEMAND FOR INSPECTION
[AND IMPOSING MONETARY SANCTION]
Code Civ. Proc. § 2031.300
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify party, e.g., Plaintiff], ___________________ [name ] for an order that
the demand for inspection made by ___________________ [specify moving party, e.g., Plaintiff] be complied with by
___________________ [specify responding party, e.g., Defendant] ___________________ [name ] [add if monetary
sanctions sought:, and for an award of expenses] came on regularly for hearing by this court on ___________________
[date ]. Plaintiff appeared by counsel ___________________ [name ]; Defendant appeared by counsel
___________________ [name ].

[The court finds that ____________________ (specify opposing party, e.g., Defendant) has not shown that he/she acted
with substantial justification or that other circumstances make imposition of a sanction unjust.]

On proof made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED that the motion for an order compelling response be, and it hereby is, granted and
___________________ [specify responding party, e.g., Defendant] is directed to serve a response to the Demand for
Inspection, Set No. ____________________, dated ____________________, on ___________________ [specify
moving party, e.g., Plaintiff] on or before ___________________ [date ] [if monetary sanctions are ordered, add, e.g.,
and that ___________________ [specify responding party, e.g., Defendant] shall pay to ___________________
[specify moving party, e.g., Plaintiff] the sum of $ ___________________ forthwith as reasonable costs and expenses,
including attorney's fees, incurred in connection with the motion and hearing for this order].
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments
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[i] Use of Form

This form of order is for use if a court grants a motion compelling a response to a demand for inspection of documents,
tangible things, land, or other property.n10

This form also contains an optional provision granting a monetary sanction in the form of an award of costs and
expenses, including attorney's fees to the party making the motion.n11 Failure to respond to a demand for inspection is
a misuse of the discovery process.n12

[ii] Failure to Obey Order

If a party fails to obey an order compelling a response, the court may make those orders that are just, including the
imposition of an issue sanction, an evidence sanction, or a terminating sanction. In lieu of or in addition to that sanction,
the court may impose a monetary sanction.n13 For forms for use in seeking these sanctions, see § 61.57.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2031.260, 2031.270.

(n2)Footnote 2. Code Civ. Proc. §§ 1013(a), 2016.050.

(n3)Footnote 3. Code Civ. Proc. § 2031.300; see discussion in [3][b], below.

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n5)Footnote 5. Code Civ. Proc. § 2023.040.

(n6)Footnote 6. Code Civ. Proc. § 2031.300.

(n7)Footnote 7. Compare Code Civ. Proc. §§ 2031.060, 2031.310, and 2031.320.

(n8)Footnote 8. For example of good-faith resolution attempt allegation, see form of declaration in § 61.55[2][a].

(n9)Footnote 9. Code Civ. Proc. § 2023.040; see Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to provide
discovery).

(n10)Footnote 10. Code Civ. Proc. § 2031.300.

(n11)Footnote 11. See Code Civ. Proc. § 2031.300.

(n12)Footnote 12. See Code Civ. Proc. § 2023.010(d).

(n13)Footnote 13. Code Civ. Proc. § 2031.300; see Code Civ. Proc. § 2023.030 for definition of sanctions; see
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also Cal. Rules of Ct., Rule 3.1030 (sanctions for failure to provide discovery and effect of lack of opposition to motion
to compel).
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§ 61.55 Proceedings for Motion for Order Compelling Further Response

[1] Notice of Motion and Motion for Order Compelling Further Response

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER COMPELLING FURTHER RESPONSE TO
DEMAND FOR INSPECTION [AND IMPOSING
MONETARY SANCTION] [; MEMORANDA; DE-
CLARATION(S) OF ____________________
(name(s ))] [Telephone Appearance]
Code Civ. Proc. § 2031.310
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify party, e.g., Defendant], ___________________ [name ] and to his/her/its attorney
of record:

NOTICE IS HEREBY GIVEN that on ___________________ [date ], at ___________________ [time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) ___________________ of]
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this court, located at ___________________ [street address ], ___________________ [city ], ___________________
[specify moving party, e.g., Plaintiff] ___________________ [name ] will, and hereby does, move for an order that
___________________ [specify responding party, e.g., Defendant] ___________________ [name ] respond further to
___________________ [specify, e.g., Item 4] of the Demand for Inspection, Set No. ____________________, dated
___________________, to which response was made and served on ___________________ [date ], by
___________________ [state further response sought, e.g., agreeing to produce for inspection and copying income and
expense statements for the preceding five years that are in the possession, custody, or control of ___________________
(specify responding party, e.g., Defendant)]. A copy of the subject Demand and Response are attached to the
Declaration of ___________________ [name ], filed with this notice of motion. [If seeking monetary sanctions, add:
___________________ (Specify moving party, e.g., Plaintiff) will also move the court for an order requiring
___________________ (specify responding party, e.g., Defendant) to pay reasonable expenses, including attorney's
fees, incurred in this proceeding in the amount of $ ____________________.] The motion will be made on the ground
that there is good cause for the discovery sought by the inspection demand, and that ___________________ [specify
legal ground, e.g., the statement of compliance by ___________________ (specify responding party, e.g., Defendant)
to Item 4 of the demand is incomplete in that response is not made to all items in the category demanded or respondent's
representation of inability to comply with Item 5 of the Demand is inadequate and evasive in that the item is claimed to
be lost or misplaced but no affirmation is made that a diligent search or reasonable inquiry had been made in an effort to
comply with the demand or respondent's objection to compliance with Item 6 of the Demand is without merit and too
general in that privilege was invoked but the response fails to identify the particular privilege]. [If seeking monetary
sanctions, add: The motion for monetary sanctions will be made on the ground that the failure to
___________________ [specify legal ground, e.g., completely and adequately comply with the demand for inspection]
is without substantial justification.]

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s )], the separate statement that meets the requirements of California Rules of Court,
Rule 3.1020, and the papers, records, and file in this action [, in particular, the documents described in Attachment 1,
which are made a part hereof by reference] [, and such oral and documentary evidence as may be presented at the
hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use by the party demanding inspection to seek a further response to the
demand. Use of this form of notice of motion is appropriate if, after the response is received, the demanding party
deems that (1) a statement of compliance is incomplete; (2) a representation of inability to comply is inadequate,
incomplete, or evasive; or (3) an objection in the response is without merit or too general.n1 A motion for an order
compelling further response must (1) set forth specific facts showing good cause justifying the discovery sought, and (2)
include a declaration stating facts showing a reasonable and good-faith attempt at an informal resolution of any issue
presented.n2

If the demanding party is seeking further response, or any supplemental response, notice of the motion must be given
within 45 days of service of the response,n3 or on or before any specific later date to which the parties have agreed in
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writing. If notice is not given within that time, the demanding party waives any right to compel a further response to the
inspection demand.n4 However, if service was made by mail, the time is extended five calendar days if the place of
address and the place of mailing is within California, 10 calendar days if either the place of mailing or the place of
address is outside California but within the United States, and 20 calendar days if either the place of mailing or the place
of address is outside the United States.n5

A motion to compel further responses to inspection demands must be accompanied by a separate statement. This
separate statement is a separate document, filed and served with the motion to compel.n6 The separate statement must
provide all the information necessary to understand each interrogatory and all the responses to it that are at issue. The
separate statement must be complete, so that no person is required to review any other document in order to determine
the full request and the full response. Material may not be incorporated into the separate statement by reference.n7 For
further discussion and a form of separate statement, see § 61.55[3A].

This form contains an optional provision for use if the moving party is seeking monetary sanctions, that is, expenses,
including attorney's fees. The court must impose such a sanction against any party, person, or attorney who
unsuccessfully makes or opposes a motion to compel further response to an inspection demand, unless it finds
substantial justification or other circumstances that make the imposition of the sanction unjust.n8 The court may also
award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to
provide discovery, in favor of a party who files a motion to compel discovery, even though no opposition to the motion
was filed, or opposition to the motion was withdrawn, or the requested discovery was provided to the moving party after
the motion was filed.n9 Also, the making of an unmeritorious objection or evasive response to discovery is a misuse of
the discovery process.n10

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n11

One court of appeal has held that a separate motion for discovery monetary sanctions may be made after an underlying
motion to compel further response to an inspection demand is litigated.n12 Even though the better practice may be to
include the request for monetary sanctions in the motion to compel further response, there is no legal requirement to do
so.n13 The timeliness of a separate motion for sanctions is subject to the trial court's discretion, rather than the 45-day
limit from the time of the initial service of the response under Code of Civil Procedure Section 2031.310.n14

For a complete discussion of sanctions, see Chapter 42.

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion for an order to compel a further response to an inspection demand, see California
Points and Authorities, Ch. 84, Inspection of Documents, Things, and Places (Matthew Bender). For memoranda
supporting and opposing sanctions based on California Rules of Court, Rule 3.1030(a) and California Rules of Court,
Rule 3.1030(b), refer to California Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew
Bender).

[2] Declaration Supporting Motion for Order Compelling Further Response

[a] Form
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
COMPELLING FURTHER RESPONSE TO DE-
MAND FOR INSPECTION [AND IMPOSING
MONETARY SANCTION]
Code Civ. Proc. § 2031.310
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify party, e.g.,
Plaintiff)].

2. 2.On ___________________ [date ], ___________________ [specify moving party, e.g., Plaintiff]
___________________ [name ] served a Demand for Inspection, Set No. ____________________, on
___________________ [specify responding party, e.g., Defendant] ___________________ [name ], a copy of which is
attached to this Declaration together with proof of service.

3. 3. ___________________ [Specify responding party, e.g., Defendant] made and served a Response Set No.
____________________, dated ___________________, a copy of which is attached to this Declaration. The Response
served by ___________________ [specify responding party, e.g., Defendant] requires further responses as follows:

Item No. ____________________ of the Demand:

a. Demand: ___________________ [set forth demand verbatim ].

b. Response: ___________________ [set forth response verbatim ].

c. Factual and Legal Reasons for Compelling Further Response and Showing of Good Cause Justifying
Discovery Sought: ___________________ [specify, e.g., The statement of compliance with Item 4 of the
Demand is incomplete because it indicates a willingness to produce some, but not all, of the demanded
financial records that are in the possession, custody, or control of defendant. In particular, it fails to agree
to production of income and expense statements for the preceding five years; moreover the statement of
compliance with Item 4 gives permission to inspect, but not to copy, the financial records as requested in
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the Demand or The representation of inability to comply with Item 4 of the Demand is inadequate
because it asserts that the requested contract of which defendant has possession, custody, and control, is
lost or misplaced, but does not affirm that a diligent search or a reasonable effort has been made in an
effort to comply with the demand, nor does defendant offer to supply the name and address of any person
or organization that may have possession, custody, or control of that item or The objection to Item 4 of
the Demand is without merit and too general in that defendant asserts the item is privileged but does not
state the particular privilege invoked].

4. 4.The matters to which further response is sought are relevant to the subject matter involved in the pending
action or reasonably calculated to lead to the discovery of admissible evidence and are not privileged or otherwise
protected from discovery.

5. 5.Before filing this motion for an order compelling further response, ___________________ (specify moving
party, e.g., plaintiff) attempted to resolve informally the issue ___________________ [specify issues presented by the
motion, e.g., of the failure to adequately respond to the demand for inspection] by ___________________ [specify facts
showing attempts to resolve any issues, e.g., offering defendant additional time to search for the contract alleged to be
lost or to identify an organization which might have possession of that contract]. [(A) copy/Copies of correspondence
between ___________________ (name of attorney ), attorney for (specify moving party, e.g., plaintiff)
___________________ (name ), and ___________________ (name of attorney ), attorney for ___________________
(specify responding party, e.g., defendant) ___________________ (name ), dated ___________________ (date(s )),
relating to ___________________ (specify moving party, e.g., plaintiff)'s attempts to resolve informally the
above-stated issues, ___________________ (is or are) attached to and made a part of this declaration as Exhibit(s)
_____.]

[ADD, if monetary sanctions are sought ]

6. 6.The failure to respond completely and adequately to the demand for inspection was without substantial
justification in that ___________________ [set forth supporting facts, e.g., the items about which discovery is sought
are in the possession, custody, or control of the party and are not privileged or protected].

7. 7. ____________________ [Specify party, e.g., Plaintiff] bases his/her/its request for the imposition of a sanction
in the amount of $____________________ on ___________________ [itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________ [signature ]

[b] Comments

This form of declaration is for use by a party in support of a motion for an order compelling further response to a
demand for inspection. This declaration is required and must state facts showing a reasonable and good-faith attempt at
an informal resolution of any issue presented by the motion. It must also set forth facts showing good cause for the
discovery sought.n15

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that
provides supporting the amount of the sanction sought.n16

[c] References
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For a general discussion and form of declaration, see Chapter 8.

[3] Declaration Opposing Motion for Order Compelling Further Response

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN OPPOSITION TO MOTION FOR OR-
DER COMPELLING FURTHER RESPONSE TO
DEMAND FOR INSPECTION [AND IMPOSING
MONETARY SANCTION]
Code Civ. Proc. § 2031.310
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify party, e.g.,
defendant)].

2. 2.On ___________________ [date ], ___________________ [specify responding party, e.g., defendant]
___________________ [name ] made and served a timely Response, Set No. ____________________, in response to
the Demand for Inspection, Set No. ____________________ made by ___________________ [specify demanding
party, e.g., plaintiff] ___________________ [name ]. A copy of the Response is attached to this Declaration.

3. 3. ___________________ [Specify demanding party, e.g., Plaintiff] is seeking further responses to Item(s)
___________________ of the Demand. ___________________ [Specify responding party, e.g., Defendant] opposes the
motion for further response in that he/she/it has completely and adequately responded to the Demand, in particular
___________________ [set forth factual and legal basis for opposing each item about which further response sought,
e.g., the financial records for the years 1970 through 1975 sought in Item 4 of the demand are no longer in the
possession, custody, or control of defendant. After a diligent search and reasonable inquiry by the staff of the
accounting department, it has been determined that the records have either been lost or stolen. The location of the
records at the present time is impossible for defendant to determine].

4. 4. ___________________ [Specify responding party, e.g., Defendant] attempted to resolve informally the issue
___________________ [specify issues presented by the motion, e.g., of the absence of the financial records] by
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___________________ [specify facts showing attempts to resolve any issues, e.g., offering plaintiff access to those
records available for the years immediately before and after the years of 1995 through 1999]. [(A) copy/Copies of
correspondence between ___________________ (name of attorney ), attorney for (specify responding party, e.g.,
defendant) ___________________ (name ), and ___________________ (name of attorney ), attorney for
___________________ (specify moving party, e.g., plaintiff) ___________________ (name ), dated
___________________ (date(s) ), relating to ___________________ (specify responding party, e.g., defendant)'s
attempts to resolve informally the above-stated issues, ___________________ (is or are) attached to and made a part of
this declaration as Exhibit(s) _____]

[ADD, if monetary sanctions are sought ]

5. 5.The persistent attempts by ___________________ [specify moving party, e.g., plaintiff] to compel
___________________ [specify responding party, e.g., defendant] to ___________________ [specify, e.g., produce
financial records that are no longer in his/her/its possession, custody, or control after having been informed that the
records are no longer available] are without substantial justification.

6. 6. ____________________ [Specify party, e.g., Plaintiff] bases his/her/its request for the imposition of a sanction
in the amount of $____________________ on ___________________ [itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Date: ___________________

___________________ [signature ]

[b] Comments

This form of declaration is for use by a party to opposition to a motion for an order compelling further response to a
demand for inspection. A monetary sanction must be imposed against any party, person, or attorney who unsuccessfully
makes or opposes a motion to compel further response to an inspection demand, unless the court finds that the one
subject to the sanction acted with substantial justification, or that other circumstances make imposition of the sanction
unjust.n17

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that
provides facts supporting the amount of the sanction sought.n18

All papers opposing the motion for an order compelling further response must be served at least nine court days before
the hearing.n19

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3A] Separate Statement Supporting Motion to Compel Further Response to Demand for Inspection of
Document or Tangible Thing

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________
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______________________ [name],
Plaintiff,
vs.
______________________ [name],
Defendant.

)
)
)
)
)
)
)
)
)
)
)

NO. _____
SEPARATE STATEMENT SUPPORTING MO-
TION TO COMPEL FURTHER RESPONSES TO
DEMAND FOR INSPECTION OF DOCUMENT OR
TANGIBLE THING
[Telephone Appearance]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed: ___________________
Trial Date:____________________

__________________________________________________

To each ___________________ [identify party, e.g., defendant] named above, and to the attorney of record for each
such party:

[Name of moving party, e.g., Plaintiff] has moved the court for an order compelling ___________________ [specify
party from whom production and/or entry is sought, e.g., defendant] to serve an adequate response to the inspection
demand(s) of [specify moving party, e.g., plaintiff].

As required by California Rules of Court, Rule 3.1020(c)(1) and (2), the text of each demand for inspection and the text
of each response [and further response] at issue is as follows:

[Repeat as required for each inspection demand to which a further response is requested:]

[Identify inspection demand by set and number as it appears in the original demand, and provide the following
information:]

SET NO. ___________________, DEMAND FOR INSPECTION NO. ___________________

___________________ [state demand for inspection verbatim].

This demand was propounded by [identify moving party, e.g., plaintiff] ___________________ [name] and served on
[identify responding party, e.g., defendant] [name] on ___________________ [date].

SET NO. ___________________, RESPONSE NO. ___________________

___________________ [state response or objection verbatim].

ARGUMENT

___________________ [State factual and legal reasons, with supporting authority why further response is required,
e.g., Defendant served an incomplete statement of compliance with the inspection demand.] There is good cause for

Page 253
2-61 California Deposition and Discovery Practice § 61.55



discovery sought by the inspection demand in that ___________________ [state facts showing good cause justifying
the discovery sought by the inspection demand].

These reasons are set forth in accordance with California Rules of Court, Rule 335(c)(3).

[ADD, if definitions, instructions, or other matter are required to understand the demand or responses to the demand:]

OTHER MATTER REQUIRED TO UNDERSTAND DEMAND FOR INSPECTION OR RESPONSE

The following [definitions and/or instructions and/or other matters] are required to understand [SET NO.
___________________, DEMAND FOR INSPECTION NO. ___________________ and/or Set
___________________, RESPONSE NO. ___________________], and are provided as required in California Rules of
Court, Rule 3.1020(c)(4): _________________ [state text of definitions, instructions, or other matter.]

RESPONSE TO DEMAND IS DEPENDENT ON RESPONSE GIVEN TO ANOTHER DEMAND

[EITHER]

Pursuant to California Rules of Court, Rule 3.1020(c)(5):

The response to SET NO. ___________________, DEMAND FOR INSPECTION NO. ___________________ [e.g.,
One], is dependent on the response to SET NO. ___________________, DEMAND FOR INSPECTION NO.
___________________ [e.g, Two]. The text of SET NO. ___________________, DEMAND FOR INSPECTION NO.
___________________ [e.g, Two] is as follows: _________________ [state demand verbatim]. The text of SET NO.
___________________, RESPONSE NO. ___________________] [e.g, Two] is as follows: ___________________
[state response or objection verbatim].

[AND/OR]

A further response to SET NO. ___________________, DEMAND FOR INSPECTION NO. ___________________
[e.g., One] is necessary based on the response to SET NO. ___________________, DEMAND FOR INSPECTION NO.
___________________ [e.g., Two]. The text of SET NO. ___________________, DEMAND FOR INSPECTION NO.
___________________ [e.g., Two] is as follows: _________________ [state demand verbatim]. The text of SET NO.
___________________, RESPONSE NO. ___________________ [e.g., Two] is as follows: ___________________
[state response or objection verbatim].

[CONTINUE with the following:]

[ADD, for each item, if moving party relies on pleadings, other documents in the file, or other items of discovery as
relevant to the motion:]

SUMMARY OF OTHER RELEVANT DOCUMENTS IN FILE
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The following ___________________ [identify pleadings or documents in the file or other relevant items of discovery],
which are relevant to this motion, may be summarized as follows, as required by California Rules of Court, Rule
3.1020(c)(6): _________________ [summarize relevant items].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of separate statement is for use when the party demanding inspection moves for an order compelling further
response to the demand.n20

A motion to compel further responses to a demand for inspection of documents or tangible things must be accompanied
by a separate statement.n21 However, a separate statement is not required when no response has been provided to the
request for discovery.n22

This separate statement is a separate document, filed and served with the motion to compel.n23 The separate statement
must provide all the information necessary to understand each inspection demand and all the responses to it that are at
issue. The separate statement must be complete, so that no person is required to review any other document in order to
determine the full request and the full response. Material may not be incorporated into the separate statement by
reference.n24

For each inspection demand to which a further response is requested, the separate statement must include:n25

The text of the demand;

The text of each response, and any further responses;

A statement of the factual and legal reasons for compelling further responses to each matter in
dispute;

If necessary, the text of all definitions, instructions, and other matters required to understand each
demand and the responses to it;

If the response to a particular demand is dependent on the response given to another demand, or if
the reasons a further response to a particular demand is deemed necessary are based on the response to
some other demand, the other demand and the response to it must be provided; and

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, a
summary of each relevant document by the party relying on the document.

A motion concerning inspection demands must identify the requests by set and number.n26
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Counsel may chose to present the information required by California Rules of Court, Rule 3.1020(a) in a format other
than that shown in this form. However, for the convenience of the parties and the court, it is suggested that, regardless
of the mode of presentation of the information, counsel list the demands, responses, and arguments in ascending
numerical order. However, if counsel so chooses, or if local court rule so requires, counsel may group the demands,
responses, and arguments by topic (such as damages or personal injuries) or by type (such as requests to admit
genuineness of documents and requests to admit truth of other matters). If this is done, for the convenience of the parties
and the court, it is suggested that the demands, responses, and arguments be listed in ascending numerical order within
each topic.

[c] References

For a general discussion of the form and content of papers filed in support of a motion, see Chapter 8.

[4] Order Granting or Denying Motion for Order Compelling Further Response

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER ____________________ [GRANTING or
DENYING] MOTION COMPELLING FURTHER
RESPONSE TO DEMAND FOR INSPECTION
[AND IMPOSING MONETARY SANCTION]
Code Civ. Proc. § 2031.300
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify party, e.g., plaintiff], ___________________ [name ], for an order
compelling further response by ___________________ [specify responding party, e.g., defendant]
___________________ [name ] to ___________________ [specify moving party, e.g., plaintiff]'s Demand for
Inspection [add if expenses sought: and for an award of expenses] came on regularly for hearing by this court on
___________________ [date ]. Plaintiff appeared by counsel ___________________ [name ]; defendant appeared by
counsel ___________________ [name ].

The court finds that the moving party has [not] shown good cause justifying the discovery sought in the inspection
demand, and has [not] engaged in a reasonable and good faith attempt at an informal resolution of each issue presented
by the motion. [The court also finds that ____________________ (specify opposing party, e.g., defendant) has not
shown that he/she/it acted with substantial justification or that other circumstances make imposition of a sanction
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unjust].

On proof made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED that

[EITHER, when motion is granted ]

the motion for an order compelling further response be, and it hereby is, granted and ___________________ [specify
responding party, e.g., defendant] is directed to ___________________ [set forth terms of order, e.g., serve a further
response with regard to Item 4 of the Demand for Inspection, Set No. ____________________ dated
____________________, agreeing to produce and permit inspection and copying of income and expense statements for
the preceding five years]. The further response shall be served on ___________________ [specify moving party, e.g.,
plaintiff] on or before ___________________ [date ].

[OR, when motion is partially granted and partially denied ]

the motion for an order compelling further response be, and it hereby is, granted as to Item(s) ____________________
and ___________________ [specify responding party, e.g., defendant] is directed to ___________________ [set forth
terms of order, e.g., serve a further response with regard to Item 4 of the Demand for Inspection, Set No.
____________________, dated ____________________, agreeing to produce and permit inspection and copying of
income and expense statements for the preceding five years]; and the motion is denied as to Item(s)
____________________.

[OR, when motion is denied ]

the motion for an order compelling further response be, and it hereby is, denied.

[Include if monetary sanctions and fees ordered ]

IT IS FURTHER ORDERED that ___________________ [specify unsuccessful party, e.g., defendant] shall pay to
___________________ [specify successful party, e.g., plaintiff] the sum of $ ___________________ forthwith, as
reasonable costs and expenses, including attorney's fees, incurred in connection with the motion and hearing for this
protective order.
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

[i] Use of Form

This form of order is for use on a motion to compel a further response to a demand for inspection.n27 The form
contains alternative provisions granting, denying, and partially granting and denying the motion. The form also contains
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an optional provision granting an award of monetary sanctions, that is, costs and expenses, including attorney's fees.

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to compel further response to an inspection demand, unless
it finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.n28 The court may also award sanctions under the Civil Discovery Act, pursuant to
California Rules of Court, Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to
compel discovery, even though no opposition to the motion was filed, or opposition to the motion was withdrawn, or the
requested discovery was provided to the moving party after the motion was filed.n29 For discussion of the availability
of monetary sanctions in a motion for an order for further response, see [1][b], above.

[ii] Failure to Obey Order

If a party fails to obey an order compelling further response, the court may make those orders that are just, including the
imposition of an issue sanction, an evidence sanction, or a terminating sanction. In lieu of or in addition to that sanction,
the court may impose a monetary sanction.n30 For forms for use in seeking these sanctions, see § 61.57.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.310.

(n2)Footnote 2. Code Civ. Proc. § 2031.310; for form of declaration, see [2], below.

(n3)Footnote 3. See Standon Co. v. Superior Court (1990) 225 Cal. App. 3d 898, 902-903, 275 Cal. Rptr. 833
(45-day period commences with date of service of the response, rather than date set for actual production or inspection;
when response was served on May 31, and production occurred on June 13, motion filed on August 8 was untimely).

(n4)Footnote 4. Code Civ. Proc. § 2031.310; Sexton v. Superior Court (1997) 58 Cal. App. 4th 1403, 1408-1410,
68 Cal. Rptr. 2d 708 (45-day limitation period is mandatory and jurisdictional).

(n5)Footnote 5. Code Civ. Proc. §§ 1013(a), 2016.050. See also Code Civ. Proc. § 1013(c), (e) (extension for
service by Express Mail or facsimile transmission).

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1020(c).

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1020(c).

(n8)Footnote 8. Code Civ. Proc. §§ 2023.030(a), 2031.310.

(n9)Footnote 9. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n10)Footnote 10. Code Civ. Proc. § 2023.010(e), (f).
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(n11)Footnote 11. Code Civ. Proc. § 2023.040.

(n12)Footnote 12. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1008, 12 Cal. Rptr. 3d 240
(employee's separate motion for sanctions was legally authorized, properly noticed, and timely made).

(n13)Footnote 13. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1008, 12 Cal. Rptr. 3d 240 .

(n14)Footnote 14. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1005-1007, 12 Cal. Rptr. 3d 240 .

(n15)Footnote 15. Code Civ. Proc. § 2031.310.

(n16)Footnote 16. Code Civ. Proc. § 2023.040; see Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to
provide discovery).

(n17)Footnote 17. Code Civ. Proc. § 2031.310.

(n18)Footnote 18. Code Civ. Proc. § 2023.040.

(n19)Footnote 19. See Cal. Rules of Ct., Rule 3.1300(a); Code Civ. Proc. § 1005(b).

(n20)Footnote 20. See Cal. Rules of Ct., Rule 3.1020(a)(3); see also Code Civ. Proc. § 2031.310.

(n21)Footnote 21. Cal. Rules of Ct., Rule 3.1020(a)(3).

(n22)Footnote 22. Cal. Rules of Ct., Rule 3.1020(b).

(n23)Footnote 23. Cal. Rules of Ct., Rule 3.1020(c).

(n24)Footnote 24. Cal. Rules of Ct., Rule 3.1020(c).

(n25)Footnote 25. Cal. Rules of Ct., Rule 3.1020(c)(1)-(6).

(n26)Footnote 26. Cal. Rules of Ct., Rule 3.1020(d).

(n27)Footnote 27. Code Civ. Proc. § 2031.310.

(n28)Footnote 28. Code Civ. Proc. § 2031.310.

(n29)Footnote 29. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n30)Footnote 30. Code Civ. Proc. § 2031.310; see Code Civ. Proc. § 2023.030 for definition of sanctions.
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§ 61.56 Proceedings for Order Compelling Compliance

[1] Notice of Motion and Motion for Order Compelling Compliance

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER COMPELLING COMPLIANCE WITH DE-
MAND FOR INSPECTION [AND IMPOSING
MONETARY SANCTION] [; MEMORANDA; DE-
CLARATION(S) OF ____________________
(name(s) )] [Telephone Appearance]
Code Civ. Proc. § 2031.320
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify party, e.g., defendant], ___________________ [name ] and to his/her/its attorney of
record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
thereafter as the matter can be heard in [____________________ (Department or Division) ____________________
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of] this court, located at ____________________ [street address ], ____________________ [city ],
____________________ [identify moving party, e.g., plaintiff] ____________________ [name ] will, and hereby does,
move for an order directing ____________________ [specify responding party, e.g., defendant] ___________________
[name ] to ___________________ [describe subject matter and activity, e.g., produce for inspection, sampling, and
testing by plaintiff or her agents or attorneys on her behalf, the chemicals described in Item 4 of the Demand for
Inspection, Set No. _____ dated ____________________, a copy of which is attached to the Declaration of
___________________ (name ) filed with this notice, on ____________________ (time and date of inspection ) at
____________________ (place for inspection ) or to permit entry of plaintiff or her agents or attorneys on her behalf
onto the property located at ____________________ (address or description ) for the purpose of inspecting,
photographing, surveying, and sampling on ____________________ (time and date for inspection ) or at such other
time as the parties shall agree]. [If seeking monetary sanctions, add: ___________________ (Specify moving party, e.g.,
Plaintiff) will also move for an order requiring ____________________ (specify responding party, e.g., defendant) to
pay reasonable expenses, including attorney's fees, incurred in this proceeding in the amount of $
____________________.] This motion will be made on the grounds that ___________________ [specify legal grounds,
e.g., defendant has the items about which discovery is sought in his possession, custody, or control; has made a
statement of compliance with regard to those items in the Response to the Demand for Inspection, Set No.
____________________, dated ___________________, a copy of which is attached to the Declaration of
____________________ (name ) filed with this Notice of Motion; and has failed, and continues to fail, to produce the
items for inspection, testing, and sampling by plaintiff, and that the items are relevant to the subject matter of the
pending action or are reasonably calculated to lead to discovery of admissible evidence]. [If seeking monetary sanctions,
add: The motion for monetary sanctions will be made on the ground that the failure to permit the requested inspection is
without substantial justification and there are no circumstances that make the imposition of the requested sanction
unjust.]

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s) ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use by the demanding party to compel compliance if the responding
party has filed a response but thereafter fails to permit inspection in accordance with a statement of compliance made in
the response.n1

This form contains an optional provision for use if the moving party is seeking monetary sanctions, that is, expenses,
including attorney's fees. The court must impose such a sanction against any party, person, or attorney who
unsuccessfully makes or opposes a motion to compel compliance with an inspection demand, unless the court finds
substantial justification or other circumstances that make the sanction unjust.n2 The court may also award sanctions
under the Civil Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to provide discovery,
in favor of a party who files a motion to compel discovery, even though no opposition to the motion was filed, or
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opposition to the motion was withdrawn, or the requested discovery was provided to the moving party after the motion
was filed.n3 For a complete discussion of sanctions, see Chapter 42.

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration setting forth facts supporting the amount of any monetary sanction sought.n4

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion to compel compliance with an inspection demand, see California Points and
Authorities, Ch. 84, Inspection of Documents, Things, and Places (Matthew Bender). For memoranda supporting and
opposing sanctions based on California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b),
refer to California Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew Bender).

[2] Declaration Supporting Motion for Order Compelling Compliance

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
COMPELLING COMPLIANCE WITH DEMAND
FOR INSPECTION [AND IMPOSING MONETARY
SANCTION]
Code Civ. Proc. § 2031.320
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify, e.g., plaintiff)].

2. 2.This declaration is made in support of ___________________ [identify moving party, e.g., plaintiff]'s motion
for an order to compel ___________________ [specify responding party, e.g., defendant] to comply with the statement
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of compliance made in his/her/its Response to the Demand for Inspection.

3. 3.The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of
action or proceeding ].

4. 4.On ___________________ [date ], ___________________ [specify moving party, e.g., plaintiff] served a
Demand for Inspection, Set No. ____________________, on ___________________ [specify responding party, e.g.,
defendant], a copy of which is attached to this Declaration together with proof of service.

5. 5. ___________________ [Specify responding party, e.g., Defendant] made and served a Response to the
Demand for Inspection on ___________________ [date ], a copy of which is attached to this Declaration. The
Response contains a statement of compliance with Items ____________________ of the Demand,
___________________ [set forth specific statement of compliance, e.g., which provides that defendant will produce the
chemicals used in the production of the soft drink that caused the injury to plaintiff for inspection, testing, and sampling
at the office of plaintiff on ___________________ (date ) or that defendant will permit plaintiff to enter onto the
property located at ___________________ (location ) for the purpose of inspecting, surveying, and photographing the
property at a time mutually agreed to by the parties].

6. 6. ___________________ [Specify responding party, e.g., Defendant] has failed to comply, and continues to fail
to comply, with the statement of compliance contained in the response with regard to Item(s) ____________________.

7. 7. ___________________ [All of the items or The property] about which discovery is sought
___________________ [is or are] in the possession, custody, or control of ___________________ [specify responding
party, e.g., defendant] and ___________________ [is or are] relevant to the subject matter of the pending action or
___________________ [is or are] reasonably calculated to discover admissible evidence and ___________________
[is or are] not privileged or protected from discovery.

[8. Prior to filing this motion for an order compelling compliance, ___________________ (specify moving party, e.g.,
plaintiff) attempted to resolve informally the issue ___________________ (specify issues presented by the motion, e.g.,
of the refusal to comply with inspection and testing of the chemicals) by ___________________ (specify facts showing
attempts to resolve any issues, e.g., offering to change the date and conditions of the inspection and testing). ((A)
copy/Copies of correspondence between ___________________ (name of attorney ), attorney for (specify moving
party, e.g., plaintiff) ___________________ (name ), and ___________________ (name of attorney ), attorney for
___________________ (specify responding party, e.g., defendant) ___________________ (name ), dated
___________________ (date(s) ), relating to ___________________ (specify moving party, e.g., plaintiff)'s attempts to
resolve informally the above-stated issues, ___________________ (is or are) attached to and made a part of this
declaration as Exhibit(s) _____.)]

[ADD, if monetary sanctions are sought ]

9. 9.The refusal to permit inspection as provided in the statement of compliance was without substantial
justification in that ___________________ [specify responding party, e.g., defendant] had, and continues to have,
possession, custody, or control of the ___________________ [items or property] about which discovery is sought, and
the ___________________ [items or property] ___________________ [is or are] not privileged or protected.

10. 10. ____________________ [Specify party, e.g., Plaintiff] bases his/her/its request for the imposition of a
sanction in the amount of $____________________ on ___________________ [itemize and explain, in as many
paragraphs as necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]
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___________________ [signature ]

[b] Comments

This form of declaration is for use by a party in support of a motion for an order compelling compliance with a
statement of compliance.n5

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that
provides facts supporting the amount of the sanction sought.n6

This form includes Optional Paragraph 8 for use to state facts showing attempts at informal resolution. Although this
showing is not mentioned in Code of Civil Procedure Section 2031.320, counsel may wish to include the paragraph if
an attempt was made. The showing may also help in arguing against the imposition of monetary sanctions in favor of
the opposing party if the motion is denied.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting or Denying Motion for Order Compelling Compliance

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER ____________________ [GRANTING or
DENYING] MOTION COMPELLING COMPLI-
ANCE WITH DEMAND FOR INSPECTION [AND
IMPOSING MONETARY SANCTION]
Code Civ. Proc. § 2031.320
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify party, e.g., plaintiff], ___________________ [name ] for an order
compelling compliance with a statement of compliance made by ___________________ [specify responding party, e.g.,
defendant] ___________________ [name ] [add if monetary sanctions sought:, and for an award of monetary sanctions]
came on regularly for hearing by this court on ___________________ [date ]. Plaintiff appeared by counsel
___________________ [name ]; defendant appeared by counsel ___________________ [name ].

[The court finds that ____________________ (specify opposing party, e.g., defendant) has not shown that he/she/it
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acted with substantial justification or that other circumstances make imposition of a sanction unjust.]

On proof made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED that

[EITHER, when motion is granted ]

the motion for an order compelling compliance be, and it hereby is, granted and ___________________ [specify
responding party, e.g., defendant] is directed to ___________________ [specify, e.g., produce for inspection, sampling,
and testing, the chemicals described in Item 4 of the Demand for Inspection, Set No. ____________________, dated
___________________, on ___________________ (time and date of inspection ) at ___________________ (place for
inspection )].

[O R, when motion is partially granted ]

the motion for an order compelling compliance be, and it hereby is, granted as to Item(s) ____________________ and
___________________ [specify responding party, e.g., defendant] is directed to ___________________ [specify, e.g.,
produce for inspection, sampling, and testing, the chemicals described in Item 4 of the Demand for Inspection, Set No.
____________________, dated ___________________, on ___________________ (time and date of inspection ) at
___________________ (place for inspection )]; and the motion is denied as to Item(s) ____________________ of the
Demand for Inspection, Set No. ____________________, dated ___________________.

[OR, when motion is denied ]

the motion for an order compelling compliance is denied.

[ADD if monetary sanctions ordered ]

IT IS FURTHER ORDERED that ___________________ [specify unsuccessful party, e.g., defendant] shall pay
forthwith to ___________________ [specify successful party, e.g., plaintiff] the sum of $ ____________________, as
reasonable costs and expenses, including attorney's fees, incurred in connection with the motion and hearing for this
order.
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

[i] Use of Form

This form of order is for use on a motion to compel compliance with a statement of compliance. The form contains
alternative provisions granting and denying the motion, which may be adapted if the motion is partially granted and
partially denied. The foregoing form also contains an optional provision granting an award of costs and expenses,
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including attorney's fees. The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030
against any party, person, or attorney who unsuccessfully makes or opposes a motion to compel compliance with an
inspection demand, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.n7 The court may also award sanctions under the Civil
Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to provide discovery, in favor of a
party who files a motion to compel discovery, even though no opposition to the motion was filed, or opposition to the
motion was withdrawn, or the requested discovery was provided to the moving party after the motion was filed.n8 For
detailed discussion of sanctions, see Chapter 42.

[ii] Failure to Obey Order

If a party fails to obey an order compelling inspection pursuant to the statement of compliance, the court may make
those orders that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction.
In lieu of or in addition to that sanction, the court may impose a monetary sanction.n9 For forms for use in seeking these
sanctions, see § 61.57.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.320.

(n2)Footnote 2. Code Civ. Proc. §§ 2023.030(a), 2031.320.

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. Code Civ. Proc. § 2031.320.

(n6)Footnote 6. Code Civ. Proc. § 2023.040; see Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to provide
discovery).

(n7)Footnote 7. Code Civ. Proc. § 2031.320; see Code Civ. Proc. § 2023.030(a) (monetary sanctions).

(n8)Footnote 8. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n9)Footnote 9. Code Civ. Proc. § 2031.320; see Code Civ. Proc. § 2023.030 for definition of sanctions.
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§ 61.57 Proceedings for Imposition of Sanctions for Failure to Obey Court Order

[1] Notice of Motion and Motion for Order Imposing Sanctions

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER IMPOSING ____________________ [specify
sanctions, e.g., ISSUE or EVIDENCE or TERMIN-
ATING and/or MONETARY] SANCTION[S] [;
MEMORANDA; DECLARATION(S) OF
____________________ (name(s ))] [Telephone Ap-
pearance]
Code Civ. Proc. §§ 2023.030, 2031.300 or 2031.310
or 2031.320
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [identify party, e.g., defendant], ___________________ [name ] and to his/her/its attorney
of record:
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NOTICE IS HEREBY GIVEN that on ___________________ [date ], at ___________________ [time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division) ___________________of]
this court, located at ___________________ [street address ], ___________________ [city ], ___________________
[specify moving party, e.g., plaintiff] ___________________ [name ] will, and hereby does, move for an order that

[EITHER, when issue sanction sought ]

___________________ [specify issue sanction sought, e.g., the following designated facts shall be taken as established
in accordance with the claim of ___________________ (specify moving party, e.g., plaintiff) as the party adversely
affected by the misuse of the discovery process engaged in by ___________________ (specify disobedient party, e.g.,
defendant): ___________________ (set forth designated facts ) and/or prohibiting ___________________ (specify
disobedient party, e.g., defendant), as the party engaging in misuse of the discovery process, from
___________________ (supporting or opposing) the following designated claims or defenses: ___________________
(set forth designated claims or defenses ).]

[OR, when evidence sanction sought ]

___________________ [specify evidence sanction sought, e.g., ___________________ (specify disobedient party, e.g.,
defendant), as the party engaging in misuse of the discovery process, be prohibited from introducing into evidence the
following designated matters: ___________________ (set forth designated matters ).]

[OR, when terminating sanction sought ]

___________________ [specify terminating sanction sought, e.g., strikes out ___________________ (the pleadings or
the following parts of the pleadings ___________________ (set forth specific portions of pleadings )) of
___________________ (specify disobedient party, e.g., defendant), as the party engaging in misuse of the discovery
process) or stays further proceedings by ___________________ (specify disobedient party, e.g., defendant), as the party
engaging in misuse of the discovery process, until he/she/it obeys the discovery order or dismisses
___________________ (the entire action or the following part of the action ___________________ (specify part of
action )) or renders a judgment by default against ___________________ (specify disobedient party, e.g., defendant).]

[AND/OR, when monetary sanction sought ]

___________________ [Specify moving party, e.g., Plaintiff] will also move for an order that ____________________
[specify party subject to sanction, e.g., defendant or defendant's attorney] pay the reasonable expenses, including
attorney's fees, incurred by ___________________ [specify moving party, e.g., plaintiff] in the amount of $
____________________.

[CONTINUE ]

The motion will be made on the grounds that ___________________ [specify disobedient party, e.g., defendant] has
failed without substantial justification to comply with the court order made pursuant to Code of Civil Procedure Section
2031.___________________ [300 or 310 or 320] entered on ___________________ [date ] directing
___________________ [state substance of order ], and there are no circumstances that make the imposition of the
requested sanction unjust.
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The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion may be used by a party to request sanctions against another party who has
failed to comply with a court order (1) compelling a response to a demand for inspection,n1 (2) compelling further
response to a demand for inspection,n2 or (3) compelling compliance with a statement of compliance made in response
to a demand for inspection.n3 If a party fails to comply with any of these three court orders, the court may make
additional orders that are just, including the imposition of an issue, an evidence, or a terminating sanction, or, in lieu of
or in addition to one of these sanctions, a monetary sanction.n4 For complete discussion of these types of sanctions, see
Chapter 42.

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n5

One court of appeal has held that a separate motion for discovery monetary sanctions may be made after an underlying
motion to compel further response to an inspection demand is litigated, even though the better practice may be to
include the request for monetary sanctions in the motion to compel further response.n6 The timeliness of a separate
motion for sanctions is subject to the trial court's discretion, rather than the 45-day limit from the time of the initial
service of the response under Code of Civil Procedure Section 2031.310.n7

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For memoranda relating to a motion for order imposing sanctions, see California Points and Authorities, ''Discovery,''
Part V.

[2] Declaration Supporting Motion for Order Imposing Sanctions

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

)
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______________________ [name(s )], Plaintiff(s)
vs.
______________________ [name(s )], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
IMPOSING ____________________ [specify sanc-
tions, e.g., ISSUE or EVIDENCE or TERMINAT-
ING and/or MONETARY] SANCTION[S]
Code Civ. Proc. §§ 2023.030, 2031.300 or 2031.310

or 2031.320
Date:____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ___________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify, e.g., plaintiff)].

2. 2.This declaration is made in support of ___________________ [identify moving party, e.g., plaintiff]'s motion
for an order imposing a[n] ___________________ [specify sanction, e.g., issue or evidence or terminating and/or
monetary] sanction[s].

3. 3.The nature of this ___________________ [action or proceeding] is ___________________ [specify nature of
action or proceeding ].

4. 4.On ___________________ [date ], this court ordered ___________________ [specify party subject to
sanction, e.g., defendant] ___________________ [name ] to ___________________ [set forth substance of order to
compel response, to compel further response, or to compel compliance with a statement of compliance, e.g., produce the
following records and documents for inspection and copying at ___________________ (time and location ) in
accordance with Item 4 of the Demand for Inspection, Set No. _____, dated ___________________:
___________________ (describe records ordered produced for inspection )]. A copy of that order, together with a copy
of proof of service, is attached to this Declaration and made a part hereof.

5. 5. ___________________ [Specify party subject to sanction, e.g., Defendant] has refused and continues to refuse
to obey that order.

6. 6.The failure of ___________________ [specify party subject to sanction, e.g., defendant] to obey that court
order has ___________________ [describe effect, e.g., precluded plaintiff from formally proving his/her/its case in that
the contract sought to be discovered is the key record in this action and declarant believes that discovery of the contract
would have enabled him to formally establish the facts necessary to prove his case].

7. 7.The subject matter sought to be discovered is in the possession, custody, or control of ___________________
[specify party subject to sanction, e.g., defendant]; it is discoverable under Code of Civil Procedure Section 2017.010 et
seq. in that it is not privileged or protected, and is relevant to the subject matter involved in the pending action and is
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either admissible in evidence or reasonably calculated to lead to the discovery of admissible evidence.

[ADD, if monetary sanction is sought ]

8. 8.The failure of ___________________ [specify party subject to sanction, e.g., defendant] to obey the order is
deliberate and without substantial justification and without just cause. ___________________ [set forth facts showing
ability to comply and noncompliance, e.g., At all times ___________________ (specify party subject to sanction, e.g.,
defendant) has had, and continues to have, the documents demanded in his possession, custody, and control, and has
had the ability to produce the documents in accordance with the court order, but has failed to do so, has not sought an
extension of time, and has not indicated any intent to obey].

9. 9. ____________________ [Specify moving party, e.g., Plaintiff] bases his/her/its request for the imposition of a
sanction in the amount of $____________________ on ___________________ [itemize and explain, in as many
paragraphs as necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order imposing sanctions. Sanctions, in the form of an
issue, an evidence, or a terminating sanction, as well as a monetary sanction, are available against a party who fails to
obey a court order compelling a response to a demand for inspection,n8 compelling further response to a demand for
inspection,n9 or compelling compliance with a statement of compliance made in response to a demand for
inspection.n10 Sanctions may also be imposed under the Civil Discovery Act, pursuant to California Rules of Court,
Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though
no opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was
provided to the moving party after the motion was filed.n11

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction sought.n12

[c] References

For a general discussion and form of declaration, see Chapter 8, General Procedures for Discovery Motions and
Shortening or Extending Time.

[3] Order Granting or Denying Motion for Order Imposing Sanctions

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s )], Plaintiff(s),
vs.

)
)
)
)
)

NO. ___________________
ORDER ____________________ [GRANTING or
DENYING] MOTION FOR IMPOSITION OF
___________________ [specify sanctions, e.g., IS-
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______________________ [name(s )], Defendant(s). )
)
)
)
)
)

SUE or EVIDENCE or TERMINATING and/or
MONETARY] SANCTION[S]
Code Civ. Proc. §§ 2023.030, 2031.290 or 2031.300

or 2031.310
Date:____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify party, e.g., plaintiff], ___________________ [name ] for an order that
a[n] ___________________ [specify type of sanction sought, e.g., issue or evidence or terminating and/or monetary]
sanction[s] be imposed against ___________________ [specify party subject to sanction, e.g., defendant]
___________________ [name ] for his/her/its failure to comply with the court order made pursuant to Code of Civil
Procedure Section 2031. ___________________ [300 or 310 or 320] entered on ___________________ [date ] came
on regularly for hearing by this court on ___________________ [date ]. Plaintiff appeared by counsel
___________________ [name ]; defendant appeared by counsel ___________________ [name ].

The court finds that ___________________ [specify opposing party, e.g., defendant] has not shown that he/she/it acted
with substantial justification or that other circumstances make imposition of a sanction unjust.

On proof made to the satisfaction of the court, and good cause appearing therefor,

IT IS ORDERED that

[EITHER, when if motion is granted ]

the motion for an order that ___________________ [set forth type and specific provisions of sanction granted, e.g., an
issue sanction prohibiting ___________________ (specify party subject to sanction, e.g., defendant) from
___________________ (supporting or opposing) the following designated claims or defenses: ___________________
(set forth designated claims or defenses )] be, and it hereby is, granted.

[OR, when motion is partially granted and partially denied ]

the motion for an order that ___________________ [set forth type and specific provisions of sanction requested, e.g.,
an issue sanction prohibiting ___________________ (specify party subject to sanction, e.g., defendant) from opposing
designated claims is granted as to ___________________ (specify designated claims ) be, and it hereby is, denied as to
___________________ (specify designated claims )].

[OR, when motion is denied ]
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the motion for an order that ___________________ [set forth type and specific provisions of sanction denied, e.g., an
issue sanction prohibiting ___________________ (specify party subject to sanction, e.g., defendant) from opposing
designated claims be, and it hereby is, denied.

[AND/OR, if motion for monetary sanction is granted ]

[IT IS FURTHER ORDERED that] the motion for monetary sanctions in the form of reasonable expenses, including
attorney's fees, incurred as result of the sanctioned conduct is granted, and ___________________ [specify party
subject to sanction, e.g., defendant] ____________________ [name ] shall pay to ___________________ [specify
moving party, e.g., plaintiff] ____________________ [name ] the sum of $ ____________________ forthwith.
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order may be used as part of the proceedings attempting to impose sanctions. The form contains alternative
provisions granting, denying, or partially granting and partially denying the motion. The order should be specific
concerning the type of sanction imposed or denied. For detailed discussion of sanctions, see Chapter 42.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsRequests for Production & InspectionCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2031.300. For forms pertaining to proceedings for an order compelling a further
response, see § 61.54.

(n2)Footnote 2. Code Civ. Proc. § 2031.310. For forms pertaining to proceedings for an order compelling a
response, see § 61.55.

(n3)Footnote 3. Code Civ. Proc. § 2031.320. For forms pertaining to proceedings for an order compelling a
response, see § 61.56.

(n4)Footnote 4. Code Civ. Proc. §§ 2031.300, 2031.310, 2031.320; see Code Civ. Proc. § 2023.030; Cal. Rules of
Ct., Rule 3.1030(a) (sanctions for failure to provide discovery); see also §§ 61.30-61.32.

(n5)Footnote 5. Code Civ. Proc. § 2023.040.

(n6)Footnote 6. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1008, 12 Cal. Rptr. 3d 240
(employee's separate motion for sanctions was legally authorized, properly noticed, and timely made).
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(n7)Footnote 7. London v. Dri-Honing Corp. (2004) 117 Cal. App. 4th 999, 1005-1007, 12 Cal. Rptr. 3d 240 .

(n8)Footnote 8. Code Civ. Proc. § 2031.300.

(n9)Footnote 9. Code Civ. Proc. § 2031.310.

(n10)Footnote 10. Code Civ. Proc. § 2031.320.

(n11)Footnote 11. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n12)Footnote 12. Code Civ. Proc. § 2023.040.
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3-62 California Deposition and Discovery Practice 62.syn

§ 62.syn Synopsis to Chapter 62: Physical and Mental Examinations

§ 62.01 Scope of Discovery by Physical or Mental Examination

[1] Generally

[2] Paternity Tests Excluded

[3] Limited to Condition in Controversy

[4] Persons Who May Be Examined

[5] Number of Examinations Permitted

§ 62.02 Persons Qualified to Perform Examination

[1] Physical Examination

[a] Generally

[b] Assistants to Physician or Health Care Practitioner

[2] Mental Examination

[3] Choice of Qualified Examiners

§ 62.03 Demand for Physical Examination in Personal Injury Actions

[1] Generally

[2] Limitations on Examination by Demand

[a] Mental Examination Excluded

[b] Intrusive Procedures Excluded
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[c] Distance Limitations

[d] Number of Demands Available to Multiple Defendants

[3] Contents of Demand

[4] Scheduling Examination

[5] Service of Demand

[6] Response to Demand

[a] Statement of Compliance or Refusal to Submit

[b] Timing and Service of Response

[c] Objection, Waiver of Objection, and Relief From Waiver of Objection to Demand

[7] Compelling Response to and Compliance With Demand

[a] Generally

[b] Sanctions for Failure to Obey Order Compelling Response

[8] Compelling Compliance When Modifications of Demand or Refusal to Submit to Examination Deemed
Unwarranted

[a] Generally

[b] Sanctions for Failure to Obey Order Compelling Compliance

[9] Retention of Original Demand and Response

§ 62.04 Court-Ordered Examinations

[1] Generally

[2] Contents of Motion

[3] Service

[4] Showing Required

[a] Prior Attempt to Proceed by Agreement

[b] Good Cause for Examination

[c] Showing of Necessity When Unusual or Painful Procedures Involved

[d] Good Cause for Additional X-Rays
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[e] Exceptional Circumstances Required for Mental Examination if Plaintiff Not Claiming Unusual Mental and
Emotional Distress

[f] Good Cause and Advance of Expenses Required for Distant Examination

[5] Contents of Order

[6] Sanctions for Failure to Submit to or Produce Another for Examination

§ 62.05 Examination by Agreement

[1] Generally

[2] Retention and Disposition of Agreement

[3] Sanctions for Failure to Submit to or Produce Another for Examination

§§ 62.06-62.09 Reserved

§ 62.10 Presence of Another at Examination

[1] Physical Examination

[a] Attorney for Examinee or Party Producing Examinee

[b] Reporter

[c] Examinee's Physician

[d] Interpreter

[2] Mental Examination

§ 62.11 Mechanical Recording of Examination

[1] Making Audio Record Permitted

[2] Making Video Record Not Authorized

§ 62.12 Suspension of Examination to Move for Protective Order

[1] Abusive Conduct or Unauthorized Procedures by Examiner

[2] Disruptive Conduct by Observer

[3] Monetary Sanctions

§ 62.13 Restriction Against Additional X-Rays

§ 62.14 Limitations on Duties of Examining Physician
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§§ 62.15-62.19 Reserved

§ 62.20 Demand for Medical Reports by Party Who Submitted to or Produced Another for Examination

[1] Option to Demand Medical Reports

[a] Reports Subject to Demand

[b] Response to Demand

[2] Compelling Examining Party's Delivery of Medical Reports

[a] Motion for Order to Compel

[b] Monetary Sanctions

[3] Failure to Obey Order Compelling Delivery of Medical Reports

[a] Imposition of Sanctions

[b] Exclusion of Examiner's Testimony

[4] Waiver of Privilege and Work Product Protection

[a] Generally

[b] Exemption From Disclosure of Consultants in Professional Negligence Actions

[c] Nonapplicability of Certain Privileges in Personal Injury and Other Actions

§ 62.21 Right of Party Who Sought Examination to Receive Medical Reports

[1] Exchange of Medical Reports

[a] At Time of Compliance With Demand for Reports

[b] After Compliance With Demand for Reports

[2] Scope of Disclosure

[a] Generally

[b] Exemption From Disclosure of Identity of Consultant in Professional Negligence Action

[3] Compelling Demanding Party's Delivery of Medical Reports

[a] Motion for Order to Compel

[b] Monetary Sanctions
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[4] Failure to Obey Order Compelling Delivery of Medical Reports by Demanding Party

[a] Imposition of Sanctions

[b] Exclusion of Examiner's Testimony

§§ 62.22-62.29 Reserved

§ 62.30 Procedural Guide for Party Seeking Medical Examination

[1] Demand by Defendant for Physical Examination of Plaintiff in Action for Personal Injuries

[a] Motion to Shorten Time for Scheduling Examination and for Response

[b] Service of Demand

[c] Motion for Order Compelling Response to and Compliance With Demand

[d] Motion for Order Compelling Compliance With Demand When Plaintiff's Modification of Demand, or Failure to
Submit to Examination, Deemed Unwarranted

[e] Retain Original Demand and Response

[2] Agreement for Physical or Mental Examination

[3] Motion for Order Authorizing Physical or Mental Examination

[4] Motion for Sanctions for Failure to Comply With Demand, Court Order, or Agreement for Physical or Mental
Examination, or Order Compelling Response to and/or Compliance With Physical Examination

[5] Motion for Protective Order

[6] Oppose Motion for Protective Order by Party Submitting to, or Producing Another for, Examination

§ 62.31 Procedural Guide to Postexamination Procedures for Examining Party

[1] Response to Demand by Party Submitting to, or Producing Another for, Examination for Medical Reports

[a] Delivery of Medical Reports

[b] Oppose Motion to Compel Delivery of Medical Reports

[c] Oppose Motion for Order Imposing Sanctions for Failure to Obey Order Compelling Delivery of Medical Reports

[2] Enforcing Demanding Party's Delivery of Medical Reports to Examining Party

[a] Motion for Order Compelling Demanding Party to Deliver Medical Reports

[b] Motion for Order Imposing Sanctions for Failure to Obey Order Compelling Delivery of Medical Reports

§ 62.32 Procedural Guide for Party Submitting to or Producing Another for Examination
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[1] Plaintiff's Response to Defendant's Demand for Physical Examination in Action for Personal Injuries

[a] Motion to Extend Time for Response

[b] Written Response

[c] Oppose Motion to Compel Response to and Compliance With Demand

[d] Oppose Motion to Compel Compliance With Demand After Modification of Demand or Refusal to Submit to
Examination

[2] Agreement for Physical or Mental Examination

[3] Oppose Motion for Order Authorizing Physical or Mental Examination

[4] Oppose Motion for Sanctions for Failure to Comply With Demand, Court Order, or Agreement for Physical or
Mental Examination, or Order Compelling Response to and/or Compliance With Demand for Physical Examination

[5] Motion for Protective Order

[6] Oppose Examining Party's Motion for Protective Order

§ 62.33 Procedural Guide to Postexamination Procedures for Party Submitting to or Producing Another for
Examination

[1] Demand for Delivery of Medical Reports of Examination

[a] Service of Demand

[b] Motion for Order Compelling Examining Party to Deliver Medical Reports

[c] Motion for Order Imposing Sanctions for Failure of Examining Party to Obey Order Compelling Delivery of
Medical Reports

[2] Delivery of Medical Reports to Examining Party Who Complied With Demand for Medical Reports

[a] Delivery of Existing Medical Reports

[b] Delivery of Later Medical Reports

[c] Oppose Examining Party's Motion Compelling Delivery of Medical Reports

[d] Oppose Examining Party's Motion for Sanctions for Failure to Obey Order Compelling Delivery of Medical
Reports

§§ 62.34-62.39 Reserved

§ 62.40 Demand for Physical Examination of Plaintiff in Personal Injury Action
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[1] Form

[2] Comments

[a] Use of Form

[b] Limits on Demand Procedure

[c] Date of Examination

[d] Service of Demand

§ 62.41 Plaintiff's Response to Demand for Physical Examination in Personal Injury Action

[1] Form

[2] Comments

[a] Use of Form

[b] Service of Response

§ 62.42 Proceedings to Compel Plaintiff in Personal Injury Action to Respond to and Comply With Demand for
Physical Examination and to Impose Monetary Sanction

[1] Notice of Motion and Motion for Order Compelling Plaintiff's Response to and Compliance With Demand for
Physical Examination and Imposing Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Declaration Showing Attempt at Informal Resolution; Separate Statement Supporting Motion

[iii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion for Order Compelling Plaintiff's Response to and Compliance With Demand for
Physical Examination and Imposing Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction
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[c] References

[2A] Separate Statement Supporting Motion for Medical Examination over Objections

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Order Compelling Plaintiff's Response to and Compliance With Demand for Physical
Examination and Imposing Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 62.43 Proceedings for Order Authorizing Physical or Mental Examination

[1] Stipulation for Physical or Mental Examination

[a] Form

[b] Comments

[i] Use of Form

[ii] Exchange of Reports and Waiver of Privilege

[iii] Service of Stipulation

[iv] Enforcement of Stipulation

[c] References

[2] Notice of Motion and Motion for Order for Physical or Mental Examination

[a] Form

[b] Comments

[i] Use of Form

[ii] Place of Examination More Than 75 Miles From Examinee's Residence

[iii] Additional X-Rays
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[iv] Declaration Showing Prior Attempt to Proceed by Agreement

[v] Extraordinary Procedures

[vi] Service of Notice

[c] References

[3] Declaration Supporting Motion for Order Authorizing Physical or Mental Examination

[a] Form

[b] Comments

[i] Use of Form

[ii] Attempt to Proceed by Agreement

[c] References

[4] Physician's Declaration Supporting Motion for Order Authorizing Examination Involving Unusual Diagnostic
Procedures

[a] Form

[b] Comments

[c] References

[5] Stipulation of Personal Injury Plaintiff Seeking to Recover Only for Usual Mental and Emotional Distress

[a] Form

[b] Comments

[c] References

[6] Order Authorizing Physical or Mental Examination

[a] Form

[b] Comments

[c] References

§ 62.44 Proceedings to Impose Sanctions for Failure to Submit to or Produce Another for Physical or Mental
Examination

[1] Notice of Motion and Motion for Order Imposing Sanctions for Failure to Submit to or Produce Another for
Physical or Mental Examination
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[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order Imposing Sanctions for Failure to Submit to or Produce Another for
Physical or Mental Examination

[a] Form

[b] Comments

[i] Use of Form

[ii] Items of Cost

[c] References

[3] Order Granting Motion to Impose Sanctions for Failure to Submit to or Produce Another for Physical or Mental
Examination

[a] Form

[b] Comments

[c] References

§ 62.45 Demand for Copies of Medical Reports by Party Who Submitted to or Produced Another for Examination

[1] Form

[2] Comments

[a] Use of Form

[b] Time for Delivery of Reports

§ 62.46 Proceedings to Compel Party at Whose Instance Examination Was Made to Deliver Medical Reports and to
Impose Monetary Sanction

[1] Notice of Motion and Motion for Order Compelling Delivery of Medical Reports and Imposing Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form
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[ii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion for Order Compelling Delivery of Medical Reports and Imposing Monetary
Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion Compelling Delivery of Medical Reports and Imposing Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 62.47 Proceedings to Compel Party Who Demanded Delivery of Medical Reports to Deliver Existing or Later
Reports of Same Condition and to Impose Monetary Sanction

[1] Notice of Motion and Motion for Order Compelling Delivery of Existing or Later Reports and Imposing Monetary
Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanctions

[c] References

[2] Declaration Supporting Motion for Order Compelling Delivery of Existing or Later Reports and Imposing
Monetary Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion Compelling Delivery of Existing or Later Reports and Imposing Monetary Sanction

[a] Form
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[b] Comments

[c] References

§ 62.48 Proceedings to Impose Sanctions for Failure to Obey Court Order Compelling Delivery of Medical Reports
and to Exclude Testimony at Trial

[1] Notice of Motion and Motion for Order Imposing Sanctions for Failure to Obey Order Compelling Delivery of
Medical Reports and Excluding Testimony at Trial

[a] Form

[b] Comments

[i] Use of Form

[c] References

[2] Declaration Supporting Motion for Order Imposing Sanctions for Failure to Obey Order Compelling Delivery of
Medical Reports and Excluding Testimony at Trial

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion Imposing Sanctions for Failure to Obey Order Compelling Delivery of Medical Reports
and Excluding Testimony at Trial

[a] Form

[b] Comments

[c] References
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Scope

SCOPE

This chapter discusses discovery by physical or mental examination of a party under Code of Civil Procedure Sections
2032.010-2032.650. Part A discusses the general availability of this discovery method and the procedures for initiating
discovery. Part B discusses the provisions governing the conduct of examinations. Part C discusses the postexamination
procedures for exchanging examination reports. Part D contains procedural guides for a party to initiate or resist
discovery by this method, and procedural guides for a party to obtain examination reports from another party. Part E
contains forms for use in obtaining and compelling examinations by demand, court order, or agreement, and for use in
demanding and compelling the delivery of medical reports.

For a discussion of strategies for integrating discovery by physical or mental examination with other discovery methods,
see Chapter 2. For a discussion of the time limits on discovery in general, see Chapter 3. For a discussion of the
physician-patient and psychotherapist-patient privileges, see respectively Chapters 24 and 25. For a discussion of work
product protection, see Chapter 28. For discussion of the use of technology in conducting discovery, see Chapter 41. For
a general discussion of sanctions for misuses of the discovery process, see Chapter 42.

Cases in this chapter that were decided under provisions of the pre-1986 Civil Discovery Act that were reenacted or are
similar to provisions of the current Civil Discovery Act are cited as persuasive, rather than controlling, authority, and
are followed by the parenthetical ''decided under prior law.''
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§ 62.01 Scope of Discovery by Physical or Mental Examination

[1] Generally

Any party may obtain discovery, subject to the restrictions set forth in Code of Civil Procedure Sections
2019.010-2019.210, by means of a physical or mental examination of (1) a party to the action, (2) an agent of any party,
or (3) a natural person in the custody or under the legal control of a party, in any action in which the mental or physical
condition (including the blood group) of that party or other person is in controversy in the action.n1 For discussion of
the regulation of discovery under Code of Civil Procedure Section 2019.010 et seq., see Chapter 41.

A physical or mental examination is often the best method for a defense expert to develop an informed opinion
regarding the damage to the plaintiff. Since the examination is conducted by a health care practitioner rather than by the
attorney, the main tasks for the attorney are selecting an appropriate examiner and providing the examiner with
appropriate information before the examination. Because people are generally reluctant to be subjected to a mental or
physical examination by the opposition, it may be somewhat beneficial to employ a health care practitioner with a
friendly manner that might alleviate hostility that could reduce the value of the examination.

[2] Paternity Tests Excluded

Pursuant to Code of Civil Procedure Section 2032.010(a), nothing in the chapter affects tests under the Uniform Act on
Blood Tests to Determine Paternity.n2

[3] Limited to Condition in Controversy

Because a physical or mental examination of a party or other person is a particularly drastic and intrusive form of
discovery,n3 strict limitations on its use are necessary.

Unlike the scope of other discovery methods, the scope of discovery by physical or mental examination is not
determined by reference to the liberal provisions of Code of Civil Procedure Section 2017.010, under which a
nonprivileged matter need only be relevant to the subject matter of the action to be discoverable in the first instance.n4
Discovery of a person's physical or mental condition by examination may only be had if that condition is in controversy
in the action.n5

Often, a plaintiff's allegations of physical or mental injury in the complaint, and denial of the injury or the extent of the
injury in the answer, suffice to place the condition in controversy.n6 However, conclusory allegations in the pleadings
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concerning the physical or mental condition of an opposing party do not, without further evidence, place that condition
in controversy.n7

A condition may be placed in controversy other than through pleadings, such as by admissions in a deposition,n8 by
affidavits presented by the party moving for the examination,n9 or by stipulation or concession of the parties.n10

PRACTICE TIP:
A plaintiff may obtain a physical or mental examination of a party, a party's agent, or a neutral person in
a party's custody or legal control in any action in which that party's or other person's mental or physical
condition (including blood group) is in controversy [Code Civ. Proc. § 2032.020(a); see, e.g.,
Harabedian v. Superior Court (1961) 195 Cal. App. 2d 26, 30, 15 Cal. Rptr. 420 ] . Obvious cases in
which a demand for examination of a party defendant, agent, etc. is appropriate include those in which
the defense is based on an alleged unforeseen medical condition that caused the accident, e.g., an alleged
unknown heart condition predisposing a defendant driver to lapses of consciousness, or an alleged
unknown condition subjecting a defendant driver to epileptic seizures. Commentary by John F. DeMeo

The fact that a physical or mental condition may be relevant or collateral to an issue in the action does not suffice to
place it in controversy. Thus, the mother and guardian ad litem of a minor plaintiff alleging great mental suffering in an
action for personal injuries could not be ordered to submit to psychiatric testing in conjunction with testing of the
plaintiff. Even assuming that testing of the mother is a medically necessary component of a psychiatric evaluation of a
young child, the court was without authority to order her to submit to an examination, since her mental condition was
not in controversy.n11 Although the mental condition of a person who is suffering ongoing mental distress is in
controversy in an action seeking damages for that ongoing mental distress, when no current mental injury is alleged,
that person's current mental condition is not in controversy. For example, when a plaintiff alleged that she was not
suffering any current mental injury but only that she had suffered emotional distress in the past arising from the
defendant's misconduct, that allegation alone did not place the nature and cause of the plaintiff's current mental
condition in controversy, and a compelled mental examination was inappropriate.n12

[4] Persons Who May Be Examined

The three categories of persons who may be examined for discovery purposes are: (1) a party to the action, (2) an agent
of any party, or (3) a natural person in the custody or under the legal control of a party.n13 Any person not within one
of these categories many not be ordered to submit to a physical or mental examination under Code of Civil Procedure
Section 2032.020.n14

[5] Number of Examinations Permitted

Any defendant is entitled to demand one physical examination of a personal injury plaintiff without leave of court.n15
There is nothing in the language of Code of Civil Procedure Section 2032.010 et seq. that expressly limits the number of
mental or physical examinations. However, mental examinations and physical examinations, other than the initial one
specific to a personal injury plaintiff, require leave of court based on a showing of good cause.n16

When good cause is shown, multiple defense examinations of the personal injury plaintiff may be permitted.n17 Indeed,
depending on the injury alleged by the plaintiff, multiple examinations by medical specialists in different fields
pertinent to a plaintiff's injury may be very appropriate.n18 However, even though permissible, multiple examinations
should not be ordered routinely. The potential for harassment of plaintiffs by repetitive examinations should be
eliminated by the good cause requirement.n19 Moreover, Code of Civil Procedure Section 2032.020(a) specifically
subjects examinations to the protective provisions of Code of Civil Procedure Section 2019.010 et seq., which provide
for protective orders against discovery abuse.n20
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In Shapira v. Superior Court, n21 a dental malpractice action, the plaintiff alleged organic brain damage due to
malpractice. The plaintiff submitted to two defense examinations: a physical examination by a neurologist and a mental
examination by a neuropsychologist. When the defendant requested an additional mental examination by a psychiatrist,
the plaintiff refused to cooperate, and the defendant brought a motion to compel the examination. The court of appeal
directed the trial court to reconsider its denial of the motion, which had been premised on the theory that the defendant
was entitled to only one mental examination. The court of appeal reasoned that former Code Civ. Proc. § 2032 (now see
Code of Civil Procedure Section 2032.010 et seq.) does not restrict the number of mental examinations that may be
ordered on a showing of good cause. It found that the trial court should have exercised its discretion to determine
whether another examination was authorized by good cause.n22

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical Examinations

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2032.020(a).

(n2)Footnote 2. See Fam. Code § 7550 et seq. See California Forms of Pleading and Practice, Ch. 412, Paternity
(Matthew Bender) for discussion and forms relating to Uniform Act on Blood Tests to Determine Paternity.

(n3)Footnote 3. See, e.g., Reuter v. Superior Court (1979) 93 Cal. App. 3d 332, 343, 155 Cal. Rptr. 525
(examination ordered outside scope of Code Civ. Proc. § 2032.010 et seq. possibly would violate person's
constitutionally protected right of privacy; decided under prior law).

(n4)Footnote 4. See Code Civ. Proc. § 2017.010.

(n5)Footnote 5. See Code Civ. Proc. § 2032.020(a); See also Doyle v. Superior Court (1996) 50 Cal. App. 4th
1878, 1886, 58 Cal. Rptr. 2d 476 (defines ''condition'' as ''state of being'').

(n6)Footnote 6. See Vinson v. Superior Court (1987) 43 Cal. 3d 833, 839-840, 239 Cal. Rptr. 292, 740 P.2d 404
(plaintiff's action for intentional infliction of severe emotional distress placed existence and extent of her mental injuries
in dispute); Reuter v. Superior Court (1979) 93 Cal. App. 3d 332, 341, 155 Cal. Rptr. 525 (minor plaintiff's complaint
alleging great mental pain and suffering clearly placed his mental condition in controversy; decided under prior law).

(n7)Footnote 7. See Schlagenhauf v. Holder (1964) 379 U.S. 104, 118, 85 S. Ct. 234, 13 L. Ed. 2d 152 (in action
by bus passengers injured when bus collided with tractor-trailer, bare allegations in cross-complaint by tractor-trailer
owners against bus company that bus driver was mentally and physically incompetent to drive, and that his vision was
deficient, as insufficient to place driver's condition in controversy for purposes of motion for physical and mental
examination under Fed. Rules Civ. Proc., Rule 35 (on which original Code Civ. Proc. § 2032 [now §§
2032.010-2032.650] was based)).

(n8)Footnote 8. See Harabedian v. Superior Court (1961) 195 Cal. App. 2d 26, 30, 15 Cal. Rptr. 420 (order
authorizing ophthalmological examination of defendant driver as proper since his testimony during deposition that he
suffered from congenital eye defect causing visual blurring placed condition of his eyesight in controversy; decided
under prior law); cf. Laubscher v. Blake (1935) 7 Cal. App. 2d 376, 382-383, 46 P.2d 836 (plaintiff driver, who was
not suing for personal injuries and whose eyesight was not in controversy, could not be ordered to submit to eye
examination; decided under prior law).

(n9)Footnote 9. Schlagenhauf v. Holder (1964) 379 U.S. 104, 118, 85 S. Ct. 234, 13 L. Ed. 2d 152 .
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(n10)Footnote 10. See Whitfield v. Superior Court (1966) 246 Cal. App. 2d 81, 82, 83, 54 Cal. Rptr. 505 (decided
under prior law).

(n11)Footnote 11. Reuter v. Superior Court (1979) 93 Cal. App. 3d 332, 340-341, 155 Cal. Rptr. 525
(examination also improper because guardian ad litem is not among persons who may be subject to examination under
Code Civ. Proc. § 2032.020; decided under prior law; see discussion in [4], below); see also In re Marriage of Halpern
(1982) 133 Cal. App. 3d 297, 315-316, 184 Cal. Rptr. 740 (in marriage dissolution proceedings in which husband
sought joint custody of child and wife denied that husband was child's father, court properly denied husband's motion
for psychiatric examination of mother, together with that of child, since without allegation that wife was unfit mother,
her mental condition was not at issue; decided under prior law).

(n12)Footnote 12. Doyle v. Superior Court (1996) 50 Cal. App. 4th 1878, 1885-1887, 58 Cal. Rptr. 2d 476
(plaintiff in sexual harassment case alleged that emotional distress she suffered as result of harassment ended some
months after her alleged harasser was dismissed).

(n13)Footnote 13. Code Civ. Proc. § 2032.020(a).

(n14)Footnote 14. See Reuter v. Superior Court (1979) 93 Cal. App. 3d 332, 343-344, 155 Cal. Rptr. 525 (in
personal injury action in which minor plaintiff alleged great mental suffering, court not empowered to order mother and
guardian ad litem of plaintiff to submit to psychiatric testing in conjunction with her son's testing, since mother was
neither party to action, party's agent, or person under legal control or in custody of party; decided under prior law; see
also discussion of case in [3], above); see also Holm v. Superior Court (1986) 187 Cal. App. 3d 1241, 1248, 232 Cal.
Rptr. 432 (in probate action in which deceased testator's mental and physical competency to execute will was at issue,
court could not order exhumation and physical examination of testator's body under former Code Civ. Proc. § 2032
(now see Code Civ. Proc. § 2032.020), since corpse is not party to action nor can it be considered a person; decided
under prior law).

(n15)Footnote 15. Code Civ. Proc. § 2032.220; see § 62.03.

(n16)Footnote 16. Code Civ. Proc. §§ 2032.310(a), 2032.320(a); see § 62.04.

(n17)Footnote 17. Shapira v. Superior Court (1990) 224 Cal. App. 3d 1249, 1255, 274 Cal. Rptr. 516 .

(n18)Footnote 18. Shapira v. Superior Court (1990) 224 Cal. App. 3d 1249, 1255, 274 Cal. Rptr. 516 (dicta).

(n19)Footnote 19. Shapira v. Superior Court (1990) 224 Cal. App. 3d 1249, 1255, 274 Cal. Rptr. 516 (citing
federal case suggesting court should require stronger showing of good cause for a second examination than for the first).

(n20)Footnote 20. Code Civ. Proc. § 2032.020(a). For discussion and forms of protective orders, see Ch. 41.

(n21)Footnote 21. Shapira v. Superior Court (1990) 224 Cal. App. 3d 1249, 274 Cal. Rptr. 516 .

(n22)Footnote 22. Shapira v. Superior Court (1990) 224 Cal. App. 3d 1249, 1254-1256, 274 Cal. Rptr. 516 .
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§ 62.02 Persons Qualified to Perform Examination

[1] Physical Examination

[a] Generally

A physical examination conducted under Code of Civil Procedure Section 2032.010 et seq. must be performed only by a
licensed physician or other appropriate licensed health care practitioner.n1

[b] Assistants to Physician or Health Care Practitioner

Individuals working under the supervision of a physician or other health care practitioner, such as X-ray and laboratory
technicians, may administer certain tests or procedures called for by the physical examination.n2 However, one who is
not a licensed physician or health care practitioner, nor working under the supervision of a physician or health care
practitioner, may not conduct a physical examination.n3

[2] Mental Examination

A mental examination conducted under Code of Civil Procedure Section 2032.010 et seq. must be performed only by a
licensed physician, or by a licensed clinical psychologist who holds a doctoral degree in psychology and has had at least
five years of postgraduate experience in the diagnosis of emotional and mental disorders.n4 A psychologist who is not
authorized to perform the examination under Code of Civil Procedure Section 2032.020(c) may do work under the
general direction of a psychiatrist (or, presumably, under the direction of a qualified psychologist) who is authorized by
that statute to conduct the examination.n5

[3] Choice of Qualified Examiners

The defendant demanding a physical examination under Code of Civil Procedure Section 2032.220, and the party
moving the court for a physical or mental examination under Code of Civil Procedure Section 2032.310, must specify
the identity of the physician or other licensed health care practitioner who will perform the examination.n6
Additionally, an order granting a physical or mental examination must specify the person or persons who may perform
the examination.n7

Even though case law construing pre-1986 Code of Civil Procedure Section 2032 holds a court may appoint any
physician it chooses to conduct the examination,n8 a court will usually appoint as examiner the person requested by the
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moving party.n9 One reason for judicial acquiescence in the moving party's choice of examiner is that the physician, or
other health care practitioner, appointed to conduct a medical examination under Code of Civil Procedure Section
2032.010 et seq. is not hired for the purpose of being impartial.n10 From the defense point of view, for example, the
examination provides a means for the defense to have a medical expert of its choice evaluate a plaintiff's claims and be
prepared to testify if the case goes to trial. Without this discovery method, the defense would be completely at the
mercy of such witnesses as the plaintiff sees fit to call.n11

The examinee can, of course, protest the moving party's choice of examiner.n12 However, an examinee's unsupported
objections to a particular examiner will be given little weight. Thus, an examinee's objection to a psychiatrist based on
her negative reaction to him was not sufficient to disqualify that physician as a matter of law, and the trial court did not
abuse its discretion in refusing to appoint another examiner when there was no attempt to disprove the moving party's
assertion that the examiner requested was an independent, qualified psychiatrist who had conducted numerous
psychiatric examinations by court appointment.n13 Additionally, a party is not likely to succeed on a collateral attack
on a judgment by claiming, in the later action, that the examiner appointed in the previous action under Code of Civil
Procedure Section 2032.010 et seq. was not impartial.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical Examinations

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2032.020; see also Reuter v. Superior Court (1979) 93 Cal. App. 3d 332, 338, 155
Cal. Rptr. 525 (''physician'' should be limited to person licensed as physician and surgeon under applicable provisions of
Medical Practice Act (Bus. & Prof. Code § 2000 et seq.); decided under prior law).

(n2)Footnote 2. Reuter v. Superior Court (1979) 93 Cal. App. 3d 332, 339, 155 Cal. Rptr. 525 (under pre-1986
Code Civ. Proc. § 2032, which did not include psychologists as qualified to conduct medical examinations, psychologist
working under direction of psychiatrist could conduct tests to provide data for psychiatrist; decided under prior law).

(n3)Footnote 3. See, e.g., Browne v. Superior Court (1979) 98 Cal. App. 3d 610, 615, 159 Cal. Rptr. 669 (abuse
of court's discretion to order party to submit to physical examination by vocational rehabilitation expert notwithstanding
that plaintiff's future wage loss was in controversy; decided under prior law).

(n4)Footnote 4. Code Civ. Proc. § 2032.020(c).

(n5)Footnote 5. See Reuter v. Superior Court (1979) 93 Cal. App. 3d 332, 339, 155 Cal. Rptr. 525 (decided under
prior law).

(n6)Footnote 6. See Code Civ. Proc. §§ 2032.220 (demand for physical examination); 2032.310, 2032.320 (motion
for court-ordered physical or mental examination). For further discussion of examinations by demand or by court order,
see §§ 62.03 and 62.04.

(n7)Footnote 7. Code Civ. Proc. § 2032.320(d).

(n8)Footnote 8. See Mercury Casualty Co. v. Superior Court (1986) 179 Cal. App. 3d 1027, 1033, 225 Cal. Rptr.
100 ; see also Edwards v. Superior Court (1976) 16 Cal. 3d 905, 912-913, 130 Cal. Rptr. 14, 549 P.2d 846 (within
court's discretion to determine whether good cause exists for refusing to accept moving party's choice of examiner).

(n9)Footnote 9. See, e.g., Gonzi v. Superior Court (1959) 51 Cal. 2d 586, 589-590, 335 P.2d 97 (decided under
prior law); Sharff v. Superior Court (1955) 44 Cal. 2d 508, 510-511, 282 P.2d 896 (decided under prior law).
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(n10)Footnote 10. See Mercury Casualty Co. v. Superior Court (1986) 179 Cal. App. 3d 1027, 1032-1033, 225
Cal. Rptr. 100 (contrasting examiner appointed under former Code Civ. Proc. § 2032 (now see Code Civ. Proc. §
2032.010 et seq.) with disinterested expert appointed under Evid. Code § 730 to provide court with an impartial expert;
decided under prior law).

(n11)Footnote 11. See Mercury Casualty Co. v. Superior Court (1986) 179 Cal. App. 3d 1027, 1033, 225 Cal.
Rptr. 100 (decided under prior law).

(n12)Footnote 12. Mercury Casualty Co. v. Superior Court (1986) 179 Cal. App. 3d 1027, 1034, 225 Cal. Rptr.
100 (decided under prior law).

(n13)Footnote 13. Edwards v. Superior Court (1976) 16 Cal. 3d 905, 912-913, 130 Cal. Rptr. 14, 549 P.2d 846
(decided under prior law).

(n14)Footnote 14. See Mercury Casualty Co. v. Superior Court (1986) 179 Cal. App. 3d 1027, 1034, 225 Cal.
Rptr. 100 (decided under prior law).
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§ 62.03 Demand for Physical Examination in Personal Injury Actions

[1] Generally

In any case in which a plaintiff is seeking recovery for personal injuries, any defendant may demand, without leave of
court, one physical examination of the plaintiff.n1 As used in Code of Civil Procedure Sections 2032.210-2032.260,
''plaintiff'' includes a cross complainant, and ''defendant'' includes a cross defendant.n2

A defendant may make this demand without leave of court after he or she has been served or has appeared in the action,
whichever occurs first.n3 In all other cases, the party seeking discovery by physical or mental examination must
proceed by noticed motion for an order, which will be granted only on a showing of good cause.n4 For a form of
demand for physical examination, see Section 62.40.

[2] Limitations on Examination by Demand

[a] Mental Examination Excluded

Code of Civil Procedure Section 2032.220 authorizes only a physical examination on demand. If a defendant in a
personal injury action seeks a mental examination of a plaintiff who has alleged mental suffering and emotional distress,
that defendant must move for an order authorizing a mental examination under Code of Civil Procedure Sections
2032.310 and 2032.320.n5

[b] Intrusive Procedures Excluded

The examination by demand may not include any diagnostic test or procedure that is painful, protracted, or intrusive.n6
If such tests or procedures are sought, the defendant must proceed by noticed motion, which must specify the time,
place, and manner, conditions, scope and nature of the examination, as well as the identity and the specialty, if any, of
the person or persons who will perform the examination.n7

Whether a procedure is painful, protracted, or intrusive is determined on a case by case basis. For example, in a personal
injury action alleging asbestos skin disease, the plaintiff refused to permit an histopathologic examination, or biopsy, of
the warts scattered over his hands, claiming that the procedure was painful, protracted, and intrusive. The defendants'
dermatologist had performed a visual examination of the plaintiff's warts, and concluded that they were ordinary viral
warts, but a biopsy was necessary to be certain. While the defendants filed a motion to compel the biopsy, along with a
declaration that the procedure was necessary to determine the warts' etiology, and that there would be little cosmetic
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damage, and minimal pain and risks, the plaintiff did not provide any documentation regarding the danger or the
discomfort of the proposed biopsy. The court of appeal held that the motion to compel should have been granted,
concluding that it strained credulity past the breaking point to believe the procedure qualifies as one that is painful,
protracted, or intrusive, within the meaning of Code of Civil Procedure Section 2032.220(a)(1).n8

[c] Distance Limitations

The examination by demand must be conducted at a location that is within 75 miles of the residence of the examinee.n9
On a showing of good cause, a court may order an examinee to submit to an examination more than 75 miles from his
or her residence, conditioned on advancement of travel expenses by the moving party.n10

[d] Number of Demands Available to Multiple Defendants

Code of Civil Procedure Section 2032.220(a) authorizes ''any defendant'' to demand one physical examination of the
plaintiff.n11 Although this language could be construed to permit each one of multiple defendants to demand a physical
examination of the same plaintiff, it appears unlikely this is what was intended by the statute. It is possible that local
courts may limit codefendants to a single demand for a medical examination of a plaintiff for a particular condition that
will be conducted for the benefit of all the defendants.n12 All parties who have appeared in the action receive notice of
the demand,n13 so it appears that the other parties will have an opportunity to enter into an agreement to share records
resulting from the examination.n14 If the other parties are interested in having an examination conducted regarding a
different physical condition, the statute again does not specify what steps may be taken or whether separate demands
may be made, but presumably the other parties could at least seek an agreement with the demanding party and the
plaintiff to expand the scope of the examination to include the other condition. If several defendants do demand a
physical examination of the plaintiff, it is suggested that counsel for the plaintiff seek a protective order. For forms for
seeking a protective order under Code of Civil Procedure Section 2019.030 to limit the frequency or extent of use of
any discovery method, see Chapter 41.

[3] Contents of Demand

The demand must specify the time, place, manner, conditions, scope, and nature of the examination, as well as the
identity and the specialty, if any, of the physician who will perform the examination.n15

[4] Scheduling Examination

The physical examination demanded must be scheduled for a date at least 30 days after service of the demand for it.
When service of the demand is made by mail, this period is extended as provided in Code of Civil Procedure Section
1013.n16 On motion of the party demanding the examination, the court may shorten this time.n17

[5] Service of Demand

The defendant must serve a copy of the demand on the plaintiff and on all other parties who have appeared in the
action.n18 For a discussion of methods of service generally, and a form of proof of service, see Chapter 8.

[6] Response to Demand

[a] Statement of Compliance or Refusal to Submit

The plaintiff to whom a demand for a physical examination has been directed must respond to the demand by a written
statement that the examinee will (1) comply with the demand as stated, (2) comply with the demand as specifically
modified by the plaintiff, or (3) will refuse, for reasons specified in the response, to submit to the demanded physical
examination.n19 For a form of response to a demand for a physical examination, see Section 62.41.
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[b] Timing and Service of Response

Within 20 days after service of the demand, the plaintiff to whom the demand is directed must serve the original of the
response on the defendant making the demand, and a copy of the response on all other parties who have appeared in the
action, unless the court has ordered a different time for the response. The court may shorten the time for response on
motion of the defendant making the demand, or may extend the time for response on motion of the plaintiff to whom the
demand is directed.n20 Additionally, the 20-day response period is extended as provided in Code of Civil Procedure
Section 1013 when service is by mail.n21

For a discussion of methods of service and proof of service, see Chapter 8.

[c] Objection, Waiver of Objection, and Relief From Waiver of Objection to Demand

If a plaintiff to whom the demand has been directed fails to serve a timely response to it, that plaintiff waives any
objection to the demand. However, the court, on motion, may relieve that plaintiff from this waiver on the court's
determination that the plaintiff has subsequently served a response that is in substantial compliance with Code of Civil
Procedure Section 2032.230, and that the plaintiff's failure to serve a timely response was the result of mistake,
inadvertence, or excusable neglect.n22 For forms for use in seeking relief from a waiver of objections to an inspection
demand under Code of Civil Procedure Section 2031.270 that may be adapted for use in seeking relief from waiver of
objections to a demand for a physical examination, see Chapter 61.

[7] Compelling Response to and Compliance With Demand

[a] Generally

The defendant may move for an order compelling response to and compliance with the demand for a physical
examination.n23 The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq.
against any party, person, or attorney who unsuccessfully makes or opposes a motion to compel response to and
compliance with a demand for a physical examination, unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.n24 For forms for
obtaining an order compelling response to and compliance with a demand for a physical examination, see Section 62.42.

[b] Sanctions for Failure to Obey Order Compelling Response

If a plaintiff then fails to obey the order compelling response and compliance, the court may make those orders that are
just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code of Civil
Procedure Section 2023.010 et seq. In lieu of or in addition to that sanction, the court may impose a monetary sanction
under those same provisions.n25

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n26

For further discussion of sanctions, see Chapter 42. For forms for use in seeking sanctions for failure to submit to an
examination, see Section 62.44.

[8] Compelling Compliance When Modifications of Demand or Refusal to Submit to Examination Deemed
Unwarranted

[a] Generally
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If a defendant who has demanded a physical examination under Code of Civil Procedure Section 2032.220 deems, on
receipt of the plaintiff's response to that demand, that any modifications of the demand or any refusal to submit to the
examination is unwarranted, that defendant may move for an order compelling compliance with the demand. The
motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an informal
resolution of each issue presented by the motion.n27

The motion under Code of Civil Procedure Section 2032.250 to compel compliance with the demand also must be
accompanied by a separate statement, which is a separate document, filed and served with the motion to compel.n28
The separate statement must provide all the information necessary to understand each discovery request and all the
responses to it that are at issue. The separate statement must be complete, so that no person is required to review any
other document in order to determine the full request and the full response. Material may not be incorporated into the
separate statement by reference.n29 For further discussion and a form of separate statement, see § 62.42[2A]. If the
plaintiff fails to serve timely response to the demand under Code of Civil Procedure Section 2032.230, then a separate
statement is not required, in keeping with Cal. Rules of Ct., Rule 3.1020(b) that no statement is needed when there has
been no response at all.n30

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion to compel compliance with the demand, unless it
finds that the one subject to the sanction acted with substantial justification or that other circumstances make imposition
of the sanction unjust.n31 The court may also award sanctions under the Civil Discovery Act, pursuant to California
Rules of Court, Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel
discovery, even though no opposition to the motion was filed, or opposition to the motion was withdrawn, or the
requested discovery was provided to the moving party after the motion was filed.n32

See § 62.42 for forms for obtaining an order compelling compliance with a demand for a physical examination.

[b] Sanctions for Failure to Obey Order Compelling Compliance

If a plaintiff then fails to submit to the examination ordered as a result of a defendant's motion to compel compliance,
the court, on motion of the defendant, may make those orders that are just, including the imposition of an issue sanction,
an evidence sanction, or a terminating sanction under Code of Civil Procedure Section 2023.030. In lieu of or in
addition to that sanction, the court may, on motion of the defendant, impose a monetary sanction under Code of Civil
Procedure Section 2023.030(a).n33

For further discussion of sanctions, see Chapter 42. For forms for use in seeking sanctions for failure to submit to an
examination, see § 62.44.

[9] Retention of Original Demand and Response

The demand for a physical examination, and the response to it, are not to be filed with the court. The defendant must
retain both the original of the demand, with the original proof of service affixed to it, and the original response, until six
months after final disposition of the action. At that time, the originals may be destroyed, unless the court, on motion of
any party and for good cause shown, orders that the originals be preserved for a longer period.n34

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical
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ExaminationsTortsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2032.220.

(n2)Footnote 2. Code Civ. Proc. § 2032.210.

(n3)Footnote 3. Code Civ. Proc. § 2032.220(b); see [2], below for discussion of limits on demand procedure.

(n4)Footnote 4. Code Civ. Proc. §§ 2032.310, 2032.320; see § 62.04 for discussion of court-ordered medical
examinations.

(n5)Footnote 5. See § 62.04 for discussion of a court-ordered mental examination.

(n6)Footnote 6. Code Civ. Proc. § 2032.220(a)(1).

(n7)Footnote 7. See Code Civ. Proc. § 2032.310; see § 62.04 for discussion of court-ordered medical
examinations.

(n8)Footnote 8. Abex Corp. v. Superior Court (1989) 209 Cal. App. 3d 755, 758, 257 Cal. Rptr. 498 .

(n9)Footnote 9. Code Civ. Proc. § 2032.220(a)(2).

(n10)Footnote 10. Code Civ. Proc. § 2032.320(e); see discussion in § 62.04[4][f].

(n11)Footnote 11. See Code Civ. Proc. § 2032.220(a).

(n12)Footnote 12. See, e.g., Los Angeles Super. Ct. Law Dept. Policy Man. § 350(d) (multiple defendants in
personal injury action ordinarily limited as a group to single medical examination of a plaintiff for particular condition).

(n13)Footnote 13. See Code Civ. Proc. § 2032.220(e).

(n14)Footnote 14. See Code Civ. Proc. § 2016.030.

(n15)Footnote 15. Code Civ. Proc. § 2032.220(c).

(n16)Footnote 16. See Code Civ. Proc. § 2016.050 (incorporating provisions of Code Civ. Proc. § 1013(a) relating
to extensions of time when service is made by mail). See discussion in Ch. 8.

(n17)Footnote 17. Code Civ. Proc. § 2032.220(d). For discussion and forms relating to orders to shorten time, see
Ch. 8.

(n18)Footnote 18. Code Civ. Proc. § 2032.220(e).

(n19)Footnote 19. Code Civ. Proc. § 2032.230(a).

(n20)Footnote 20. Code Civ. Proc. § 2032.230(b). For forms to shorten or extend time, see Ch. 8.

(n21)Footnote 21. See Code Civ. Proc. § 2016.050 (incorporating provisions of Code Civ. Proc. § 1013(a) relating
to extensions of time when service is made by mail). For further discussion, see Ch. 8.

(n22)Footnote 22. Code Civ. Proc. § 2032.240(a).

(n23)Footnote 23. Code Civ. Proc. § 2032.240(b).
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(n24)Footnote 24. Code Civ. Proc. § 2032.240(c). For further discussion of monetary sanctions, see Ch. 42.

(n25)Footnote 25. Code Civ. Proc. § 2032.240(d); see also Code Civ. Proc. § 2032.410 (sanctions for failure to
submit to examination when required to do so), and discussion in § 62.04[6].

(n26)Footnote 26. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n27)Footnote 27. Code Civ. Proc. § 2032.250(a).

(n28)Footnote 28. See Cal. Rules of Ct., Rule 3.1020(c).

(n29)Footnote 29. Cal. Rules of Ct., Rule 3.1020(c).

(n30)Footnote 30. See Cal. Rules of Ct., Rule 3.1020(b).

(n31)Footnote 31. Code Civ. Proc. § 2032.250(b).

(n32)Footnote 32. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n33)Footnote 33. Code Civ. Proc. § 2032.410 (sanctions for failure to submit to examination when required to do
so).

(n34)Footnote 34. Code Civ. Proc. § 2032.260.
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§ 62.04 Court-Ordered Examinations

[1] Generally

A party desiring to obtain discovery by a physical examination, other than a physical examination in a personal injury
action under Code of Civil Procedure Sections 2032.210-2032.260,n1 or by a mental examination, must obtain leave of
court,n2 unless the parties agree in writing to the examination.n3

[2] Contents of Motion

The motion must specify the time, place, manner, conditions, scope, and nature of the examination, as well as the
identity and the specialty, if any, of the person or persons who will perform the examination.n4 For forms of motion for
an order granting leave to obtain discovery by a physical or mental examination, see § 62.43.

[3] Service

Notice of the motion for leave to obtain discovery by physical or mental examination must be served on the person to be
examined and on all parties who have appeared in the action.n5 For a discussion of methods of service generally, and a
form of proof of service, see Chapter 8.

[4] Showing Required

[a] Prior Attempt to Proceed by Agreement

The motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt to arrange
for the examination by an agreement under Code of Civil Procedure Section 2016.040.n6

[b] Good Cause for Examination

The court is required to grant a motion for a physical or mental examination only for good cause shown.n7 Good cause
is not met by mere conclusory allegations of the pleadings or by mere relevance to the cause of action, but requires an
affirmative showing by the moving party that good cause for each condition about which an examination is sought
really exists.n8 The moving party's inability to obtain the information by other means is relevant to a determination of
good cause.n9 The requirements that the condition sought to be examined be in controversy and that good cause be
shown for an examination are necessarily related.n10
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In some instances, the nature of the proceeding or claim itself may meet the requirement of good cause for a physical or
mental examination, and no further showing need be made.n11

[c] Showing of Necessity When Unusual or Painful Procedures Involved

If the motion for leave to obtain discovery by physical or mental examination seeks the performance of unusual, painful,
protracted, dangerous, or intrusive diagnostic procedures, it is advisable that the motion be accompanied by a
declaration of a physician explaining the necessity for those procedures and the degree of pain or danger involved. For a
sample form of physician's declaration, see § 62.43[4].

[d] Good Cause for Additional X-Rays

If the examinee submits or authorizes access to X-rays of any area of his or her body for inspection by the examining
physician, no additional X-rays of that area may be taken by the examining physician except with the consent of the
examinee or on order of the court for good cause shown.n12

Counsel should note that while this order may be sought before commencement of an examination, it might also be
sought during an examination if an examiner attempts to take unauthorized X-rays.n13 For further discussion of
obtaining protective orders, see § 62.12.

[e] Exceptional Circumstances Required for Mental Examination if Plaintiff Not Claiming Unusual Mental
and Emotional Distress

A mental examination of a person for whose personal injuries a recovery is being sought cannot be ordered except on a
showing of exceptional circumstances if that party stipulates the following: (1) that no claim is being made for mental
and emotional distress over and above that usually associated with the physical injuries claimed, and (2) that no expert
testimony regarding this usual mental and emotional distress will be presented at trial in support of the claim for
damages.n14 For a form of stipulation under Code of Civil Procedure Section 2032.320, see § 62.43[5].

[f] Good Cause and Advance of Expenses Required for Distant Examination

If the place of the examination is more than 75 miles from the residence of the examinee, the order to submit to it can be
made only on the court's determination that there is good cause for the travel involved. In addition, the order must be
conditioned on the advancement by the moving party of the reasonable expenses and costs to the examinee for travel to
the place of examination.n15

[5] Contents of Order

The order granting a physical or mental examination must specify the person or persons who may perform the
examination, and the time, place, manner, diagnostic tests and procedures, conditions, scope, and nature of the
examination.n16 The plain meaning of Section 2032.320 is that the court is to ''describe in detail who will conduct the
examination, where and when it will be conducted, the conditions, scope and nature of the examination, and the
diagnostic tests and procedures to be employed.''n16.1 In addition, the requirement that the court specify the ''diagnostic
tests and procedures'' imposes something more than identification of the general ''types'' or categories of tests. Rather,
''the way to describe these 'diagnostic tests and procedures'--fully and in detail--is to list them by name'' (italics in
original).n16.2 The court, however, has discretion in ordering some conditions under which the examination will take
place.n17

If the order authorizes an examination to take place more than 75 miles from the examinee's residence, it must be
conditioned on the advancement by the moving party of the reasonable expenses and costs to the examinee for travel to
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the place of examination.n18

[6] Sanctions for Failure to Submit to or Produce Another for Examination

If a party fails to submit to or produce another for a medical examination as required under Code of Civil Procedure
Sections 2032.310 and 2032.320, the court, on motion of the party entitled to the examination, may make those orders
that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code
of Civil Procedure Section 2023.030 against the delinquent party. However, a party who fails to produce another person
for examination may avoid nonmonetary sanctions by demonstrating an inability to produce that person for
examination.n19

In lieu of or in addition to the foregoing, the court may, on motion of the party, impose a monetary sanction under Code
of Civil Procedure Section 2023.030(a).n20 The court may also award sanctions under the Civil Discovery Act,
pursuant to California Rules of Court, Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a
motion to compel discovery, even though no opposition to the motion was filed, or opposition to the motion was
withdrawn, or the requested discovery was provided to the moving party after the motion was filed.n21

For further discussion of sanctions, see Chapter 42. For forms for obtaining an order imposing sanctions under Code of
Civil Procedure Sections 2032.410 and 2032.420, see § 62.44.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical Examinations

FOOTNOTES:
(n1)Footnote 1. See § 62.03 for discussion of physical examination under Code Civ. Proc. §§ 2032.210-2032.260.

(n2)Footnote 2. Code Civ. Proc. § 2032.310(a); cf. Code Civ. Proc. § 2032.220 (defendant in personal injury
action may demand one physical examination of plaintiff without leave of court).

(n3)Footnote 3. See Code Civ. Proc. § 2016.030; see § 62.05 for discussion of examination by agreement.

(n4)Footnote 4. Code Civ. Proc. § 2032.310(b).

(n5)Footnote 5. Code Civ. Proc. § 2032.310(c).

(n6)Footnote 6. Code Civ. Proc. § 2032.310(b); see also San Francisco Super. Ct. Discovery Man., § 381(a)
(examination ordinarily should be obtained by stipulation and formal motion seldom necessary). See § 62.05 for
discussion of agreement for examination.

(n7)Footnote 7. Code Civ. Proc. § 2032.320(a); see, e.g., Vinson v. Superior Court (1987) 43 Cal. 3d 833,
840-841, 239 Cal. Rptr. 292, 740 P.2d 404 (defendant demonstrated good cause for limited mental examination in that
plaintiff alleged continuing, specific physical symptoms resulting from severe emotional distress); see also Sporich v.
Superior Court (2000) 77 Cal. App. 4th 422, 428, 91 Cal. Rptr. 2d 752 (assuming that 1986 Civil Discovery Act applied
to Sexually Violent Predators Act (Welf. & Inst. Code § 6600 et seq.), prosecution was required under former Code Civ.
Proc. § 2032(d) (now see Code Civ. Proc. § 2032.320) to come forward with compelling proof of good cause for
additional mental examinations of recidivist child molester for purposes of his civil commitment trial).

(n8)Footnote 8. Schlagenhauf v. Holder (1964) 379 U.S. 104, 118, 85 S. Ct. 234, 13 L. Ed. 2d 152 (construing
Fed. Rules Civ. Proc., Rule 35, on which former Code Civ. Proc. § 2032 was based); see Sporich v. Superior Court
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(2000) 77 Cal. App. 4th 422, 428, 91 Cal. Rptr. 2d 752 (mere passage of time did not constitute good cause under
former Code Civ. Proc. § 2032(d) (now see Code Civ. Proc. § 2032.320) for further mental examination of recidivist
child molester for purposes of civil commitment trial when there was no showing that petitioner's mental status had
changed).

(n9)Footnote 9. See Schlagenhauf v. Holder (1964) 379 U.S. 104, 118, 85 S. Ct. 234, 13 L. Ed. 2d 152
(construing Fed. Rules Civ. Proc., Rule 35, on which pre-1986 Code Civ. Proc. § 2032 was based); see also Bittle v.
Superior Court (1976) 55 Cal. App. 3d 489, 496, 127 Cal. Rptr. 574 (in action in which plaintiff made extremely broad
allegations of injuries, and parties could not agree on conditions for inspection of plaintiff's existing medical records,
notice of motion seeking ''oral and physical examination, including x-ray examination'' respecting alleged injuries as
sufficiently specific and making adequate showing of good cause; decided under prior law).

(n10)Footnote 10. See Schlagenhauf v. Holder (1964) 379 U.S. 104, 118, 85 S. Ct. 234, 13 L. Ed. 2d 152
(construing Fed. Rules Civ. Proc., Rule 35, on which pre-1986 Code Civ. Proc. § 2032 was based); see § 62.01 for
discussion of requirement that condition be in controversy.

(n11)Footnote 11. See, e.g., Board of Trustees v. Superior Court (1969) 274 Cal. App. 2d 377, 380, 79 Cal. Rptr.
58 (in proceeding required by statute to dismiss teacher on grounds of incompetence due to mental disability, proper
determination could not be made without aid of mental health expert, and proceeding would be rendered useless unless
school board has right to cause teacher to submit to psychiatric examination by qualified expert; decided under prior
law).

(n12)Footnote 12. Code Civ. Proc. § 2032.520; see also Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986,
Note to § 2032(g) (subsection (g) reflects increased awareness of danger from X-rays and of often redundant and
indiscriminate use of X-rays during discovery examinations).

(n13)Footnote 13. See Code Civ. Proc. § 2032.510(d) (suspension of examination to enable examinee or party
producing examinee to seek protective order against examiner's use of unauthorized diagnostic tests or procedures).

(n14)Footnote 14. Code Civ. Proc. § 2032.320.

(n15)Footnote 15. Code Civ. Proc. § 2032.320(e).

(n16)Footnote 16. Code Civ. Proc. § 2032.310(b); see also Harabedian v. Superior Court (1961) 195 Cal. App.
2d 26, 33-34, 15 Cal. Rptr. 420 (decided under prior law); but see Bittle v. Superior Court (1976) 55 Cal. App. 3d 489,
494-495, 127 Cal. Rptr. 574 (information missing from order as not invalidating it if notice of motion supplied
information; decided under prior law).

(n17)Footnote 16.1. Carpenter v. Superior Court (2006) 141 Cal. App. 4th 249, 260, 45 Cal. Rptr. 3d 821 (italics
in original).

(n18)Footnote 16.2. Carpenter v. Superior Court (2006) 141 Cal. App. 4th 249, 260-262, 45 Cal. Rptr. 3d 821
(trial court failed to comply with requirement of Code Civ. Proc. § 2032.320 to ''specify the ... diagnostic tests and
procedures ... of the examination'' by ordering ''standardized written psychological tests'' of ''emotional and cognitive
functioning'').

(n19)Footnote 17. See Edwards v. Superior Court (1976) 16 Cal. 3d 905, 913, 130 Cal. Rptr. 14, 549 P.2d 846
(not abuse of court's discretion to order that psychiatric examination of plaintiff in personal injury action be of four
hours' duration; decided under prior law).

(n20)Footnote 18. Code Civ. Proc. § 2032.320(e).
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(n21)Footnote 19. Code Civ. Proc. §§ 2032.410, 2032.420; see Code Civ. Proc. § 2023.030(b)-(d) (issue,
evidence, and terminating sanctions).

(n22)Footnote 20. Code Civ. Proc. §§ 2032.410, 2032.420; see Code Civ. Proc. § 2023.030(a) (monetary
sanction); Ghanooni v. Super Shuttle (1993) 20 Cal. App. 4th 256, 260-261, 24 Cal. Rptr. 2d 501 (trial court properly
imposed monetary sanctions against plaintiff when she failed to provide substantial justification for her refusal to
submit to defendants' demand for X-rays, and when her attorney's argument that X-rays were unnecessary because only
soft tissue injuries were involved was not supported by any expert medical opinion and was contradicted by plaintiff's
treating physician).

(n23)Footnote 21. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).
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§ 62.05 Examination by Agreement

[1] Generally

In lieu of the procedures and restrictions applicable to a demand for examination under Code of Civil Procedure
Sections 2032.210-2032.260,n1 or a motion for an order requiring examination under Code of Civil Procedure Sections
2032.310 and 2032.320,n2 any physical or mental examination may be arranged by, and carried out under, a written
agreement of the parties.n3

Under prior law, it was expressly provided that the rules governing the exchange of medical reports and waiver of
privilege were applicable in cases in which an examination was made pursuant to stipulation.n4 Since there is no similar
provision under current law, the safest practice is to set forth in the agreement itself the extent to which the parties
intend to be bound by the rules governing the exchange of medical reports and waiver of privilege set forth under Code
of Civil Procedure Section 2032.610-2032.650.n5

For a form of stipulation, see § 62.43[1].

[2] Retention and Disposition of Agreement

An agreement for a physical or mental examination may not, whether offered separately or as an attachment to other
documents, be filed with the court unless it is offered as relevant to the determination of an issue in a law and motion
proceeding or other hearing, or is ordered filed for good cause.n6 The party who serves the agreement retains the
original, with the original proof of service affixed, until six months after final disposition of the cause, unless the court,
on motion of any party and for good cause shown, orders the original preserved for a longer period.n7

[3] Sanctions for Failure to Submit to or Produce Another for Examination

If a party is required by agreement under Code of Civil Procedure Section 2016.030 to submit to or produce another for
a physical or mental examination, but fails to do so, on motion of the party entitled to the examination, the court may
make those orders that are just. These orders may include the imposition of an issue sanction, an evidence sanction, or a
terminating sanction under Code of Civil Procedure Section 2023.030. However, a party who fails to produce another
person for examination may avoid these sanctions by demonstrating an inability to produce that person for
examination.n8

In lieu of or in addition to the foregoing, the court may impose a monetary sanction under Code of Civil Procedure
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Section 2023.030(a).n9

For forms for an order imposing sanctions for failure to submit to or produce another for a physical or mental
examination, see § 62.44.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical Examinations

FOOTNOTES:
(n1)Footnote 1. See § 62.03.

(n2)Footnote 2. See § 62.04.

(n3)Footnote 3. Code Civ. Proc. § 2016.030.

(n4)Footnote 4. See pre-1986 Code Civ. Proc. § 2032(b)(3); see also Grover v. Superior Court (1958) 161 Cal.
App. 2d 644, 649, 327 P.2d 212 (decided under prior law).

(n5)Footnote 5. See Part C (§§ 62.20-62.29) for discussion of exchange of medical reports and waiver of privilege.

(n6)Footnote 6. See Cal. Rules of Ct., Rule 3.250(a).

(n7)Footnote 7. See Cal. Rules of Ct., Rule 3.250(b); for further discussion, see Chapter 8.

(n8)Footnote 8. Code Civ. Proc. §§ 2032.410, 2032.420; see Code Civ. Proc. § 2023.030(b)-(d) (issue, evidence,
and terminating sanctions).

(n9)Footnote 9. Code Civ. Proc. §§ 2032.410, 2032.420; see Code Civ. Proc. § 2023.030(a) (monetary sanction).
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§ 62.10 Presence of Another at Examination

[1] Physical Examination

[a] Attorney for Examinee or Party Producing Examinee

The attorney for the examinee or for a party producing the examinee, or that attorney's representative, must be permitted
to attend and observe any physical examination conducted for discovery purposes, and to record stenographically or by
audio technology any words spoken to or by the examinee during any phase of the examination. This observer may
monitor the examination, but cannot participate in or disrupt it.n1 If an attorney's representative is to serve as the
observer, the representative must be authorized to so act by a writing subscribed by the attorney that identifies the
representative.n2

The requirement that an attorney be permitted to be present at a physical examination codifies well-settled case law
principles.n3

Some attorneys make it a regular practice to attend physical examinations. The attorney's presence may prevent the
doctor from abusing the examination by turning it into a form of unmonitored deposition in which the examinee is
orally examined about factual matters at issue in the case but not relevant to the mental or physical examination.n4
Observing the examination also informs the attorney of the tests and procedures used and may suggest later grounds for
impeachment of the expert on the basis that the examination was insufficient.

It is recommended that the attorney or the attorney's representative attend and observe the examination, especially
because, under Code of Civil Procedure Section 2032.510, it appears that only the observer (and not the examinee) may
suspend the examination to enable the examinee or the party producing the examinee to seek a protective order if, in the
observer's judgment, the examiner becomes abusive to the examinee or undertakes to engage in unauthorized diagnostic
tests and procedures.n5 For further discussion of obtaining protective orders, see § 62.12.

[b] Reporter

By authorizing the attorney for the examinee or for the party producing the examinee to record stenographically any
words spoken to or by the examinee during any phase of the examination, Code of Civil Procedure Section 2032.510(a)
appears to implicitly authorize the presence of a court reporter at the examination.n6 It has been held that the court
should grant permission for the presence of a reporter at the request of either party.n7
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The presence of a court reporter is not a substitute for the attorney for the party to be examined, but supplemental to the
attorney's presence. The purpose of the attorney's presence is to prevent inquiries not reasonably related to the legitimate
scope of the examination, while the reporter's presence insures that a disinterested person is present to report what
occurs during the examination.n8

[c] Examinee's Physician

Generally speaking, a party is not entitled to the presence of his or her personal physician at a physical examination.n9

[d] Interpreter

When, on the request of an insurer or the defendant, a person who is a party to a civil action undergoes a medical
examination for the purpose of determining damages, and the person to be examined does not proficiently speak or
understand the English language, an interpreter must be present to interpret the examination in a language that the
person understands.n10 Although the interpreter should be certified pursuant to Government Code Section 11513,n11 if
such an interpreter is not available, on stipulation of the parties, the insurer or defendant may provisionally qualify and
utilize other interpreters.n12 The insurer or defendant requesting the medical examination must pay the interpreter's
fees.n13

The record of, or testimony concerning, any examination conducted in violation of Evidence Code Section 755.5(a) is
inadmissible in any civil action.n14Evidence Code Section 755.5 does not prohibit the presence of any other person to
assist a party.n15

[2] Mental Examination

The Civil Discovery Act leaves unaffected case law holding that an examinee has no right to have an attorney present
during a mental examination.n16

Existing case law recognizes that the purposes of a mental examination of a party are best served by not permitting a
party's counsel to be present, since the examination will only be effective and lead to a fair and objective evaluation of
the party's mental and emotional condition if conducted on a one-to-one basis.n17 Moreover, the attorney lacks the
specialized skills necessary to objectively monitor a mental examination, or to determine when a question that might be
legally objectionable if posed in the courtroom is psychologically relevant.n18

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical Examinations

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2032.510.

(n2)Footnote 2. Code Civ. Proc. § 2032.510(c).

(n3)Footnote 3. See Gonzi v. Superior Court (1959) 51 Cal. 2d 586, 589, 335 P.2d 97 ; Sharff v. Superior Court
(1955) 44 Cal. 2d 508, 510-511, 282 P.2d 896 ; Ebel v. Superior Court (1974) 39 Cal. App. 3d 934, 936-938, 114 Cal.
Rptr. 722 (cases decided under prior law).

(n4)Footnote 4. See Sharff v. Superior Court (1955) 44 Cal. 2d 508, 510-511, 282 P.2d 896 (purpose of attorney's
observation of examination to assure that examination is restricted to scope ordered by court and to prevent improper
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questioning by examiner; decided under prior law).

(n5)Footnote 5. See Code Civ. Proc. § 2032.510.

(n6)Footnote 6. See Code Civ. Proc. § 2032.510(a).

(n7)Footnote 7. See Gonzi v. Superior Court (1959) 51 Cal. 2d 586, 589, 335 P.2d 97 (decided under prior law).

(n8)Footnote 8. Munoz v. Superior Court (1972) 26 Cal. App. 3d 643, 645, 102 Cal. Rptr. 686 (decided under
prior law).

(n9)Footnote 9. See Long v. Hauser (1975) 52 Cal. App. 3d 490, 493, 125 Cal. Rptr. 125 (proper exercise of
arbitrator's discretion in personal injury matter to order that physical examination of plaintiff take place without
presence of her personal physician; decided under prior law).

(n10)Footnote 10. Evid. Code § 755.5(a).

(n11)Footnote 11. See Evid. Code § 755.5(a) (required as of January 1, 1994).

(n12)Footnote 12. Evid. Code § 755.5(e).

(n13)Footnote 13. Evid. Code § 755.5(b).

(n14)Footnote 14. Evid. Code § 755.5(c).

(n15)Footnote 15. Evid. Code § 755.5(d).

(n16)Footnote 16. See Code Civ. Proc. § 2032.530(b) (nothing in Civil Discovery Act may be construed to alter,
amend, or affect existing case law with respect to presence of counsel or other persons during mental examination by
agreement or court order).

(n17)Footnote 17. Golfland Entertainment Ctrs., Inc. v. Superior Court (2003) 108 Cal. App. 4th 739, 748, 133
Cal. Rptr. 2d 828 (reaffirming Edwards and Vinson holdings that attorney's presence is not required during a mental
examination, although ''trial courts retain the power to permit the presence of counsel or to take other prophylactic
measures when needed,'' but finding no evidence in this case to justify exception to standard rule barring counsel); see
Edwards v. Superior Court (1976) 16 Cal. 3d 905, 909-912, 130 Cal. Rptr. 14, 549 P.2d 846 ; Whitfield v. Superior
Court (1966) 246 Cal. App. 2d 81, 83-86, 54 Cal. Rptr. 505 (both cases decided under prior law).

(n18)Footnote 18. Edwards v. Superior Court (1976) 16 Cal. 3d 905, 911, 130 Cal. Rptr. 14, 549 P.2d 846
(decided under prior law); see Vinson v. Superior Court (1987) 43 Cal. 3d 833, 844-846, 239 Cal. Rptr. 292, 740 P.2d
404 (audiotaping of examination will adequately protect examinee from impermissible examination and perpetuate
evidence of abuse; Edwards reaffirmed to extent attorney's presence is not required during mental examination, but trial
courts retain power to permit presence of counsel or take other prophylactic measures when needed; decided under prior
law).
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§ 62.11 Mechanical Recording of Examination

[1] Making Audio Record Permitted

Both mental and physical examinations may be recorded by audio technology.n1 No court reporter should be present at
the examination, and it should be recorded by audio technology only.n2 Moreover, the entire examination, not simply
the examinee's responses, should be recorded.n3

If the examination is to be recorded by audio technology, the parties and examinee may wish to agree on recording
procedures, such as those relating to making an audio record of an oral deposition in Code of Civil Procedure Section
2025.340.n4

[2] Making Video Record Not Authorized

Making a video record of an examination for discovery purposes is not authorized under the Civil Discovery Act.n5 A
court is apparently without independent authority to order that a physical or mental examination be recorded by video
technology.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical Examinations

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2032.510(a) (attorney for examinee or for party producing examinee, or that
attorney's representative, in addition to having right to attend and observe physical examination, may also record
stenographically or by audio technology any words spoken to or by examinee during any phase of examination),
2032.530(a) (mental examiner and mental examinee have right to record examination on audio technology); cf. Ebel v.
Superior Court (1974) 39 Cal. App. 3d 934, 937, 114 Cal. Rptr. 722 (prior court approval required to tape record
examination so that court may prescribe guidelines and conditions, such as requiring that device be operated by
disinterested person and that copies of transcription of recording be furnished to interested parties; decided under prior
law).

(n2)Footnote 2. Golfland Entertainment Ctrs., Inc. v. Superior Court (2003) 108 Cal. App. 4th 739, 750-751, 133
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Cal. Rptr. 2d 828 (reasoning that differences between physical examination statute--allowing presence of counsel or
counsel's representative to record exam by audio technology or stenography as matter of right, former Code Civ. Proc. §
2032(g)(1) (now see Code Civ. Proc. § 2032.510)--and mental examination statute--permitting presence of counsel or
counsel's representative only by agreement or court order, and providing only for right of examiner or examinee to
record exam by means of audio technology, former Code Civ. Proc. § 2032(g)(2) (now see Code Civ. Proc. §
2032.530)--indicate legislature's intent that court reporters should not attend mental examinations and that those
examinations should be audio recorded); see [2], below (making video record not allowed).

(n3)Footnote 3. Golfland Entertainment Ctrs., Inc. v. Superior Court (2003) 108 Cal. App. 4th 739, 750, 133 Cal.
Rptr. 2d 828 (recording only examinee's responses would defeat main purposes of audio recording, that is, to ensure that
examiner does not overstep bounds set by court for mental examination, that context of responses can be judged for
purposes of trial, that examinee's interests are protected--especially since examinee's counsel ordinarily will not be
present--and that any evidence of abuse can be presented to court).

(n4)Footnote 4. See discussion of procedures for recording oral depositions by audio technology in Ch. 51.

(n5)Footnote 5. See Code Civ. Proc. § 2032.510-2032.530; Edmiston v. Superior Court (1978) 22 Cal. 3d 699,
702-704, 150 Cal. Rptr. 276, 586 P.2d 590 (physical examination, decided under prior law); Golfland Entertainment
Ctrs., Inc. v. Superior Court (2003) 108 Cal. App. 4th 739, 751, 133 Cal. Rptr. 2d 828 (mental exam); Baqleh v.
Superior Court (People) (2002) 100 Cal. App. 4th 478, 492, 122 Cal Rptr. 2d 673 (mental examination); Ramirez v.
MacAdam (1993) 13 Cal. App. 4th 1638, 1640-1641, 16 Cal. Rptr. 2d 911 (physical examination; observing that
legislature's failure to authorize videotaping of examination is significant, particularly when compared to its authorizing
videotaping of deposition testimony).

(n6)Footnote 6. See Edmiston v. Superior Court (1978) 22 Cal. 3d 699, 702-703, 150 Cal. Rptr. 276, 586 P.2d
590 .
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§ 62.12 Suspension of Examination to Move for Protective Order

[1] Abusive Conduct or Unauthorized Procedures by Examiner

If in the judgment of the observer, the examiner becomes abusive to the examinee or undertakes to engage in
unauthorized diagnostic tests and procedures, the observer may suspend the examination to enable the party being
examined or producing the examinee to make a motion for a protective order.n1

[2] Disruptive Conduct by Observer

If the observer begins to participate in or disrupt the examination, the person conducting the physical examination may
suspend the examination to enable the party at whose instance it is being conducted to move for a protective order.n2
Counsel for the party seeking the discovery should inform the physician or other qualified person conducting the
examination of this right to suspend.

[3] Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make imposition of the sanction unjust.n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical ExaminationsCivil
ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2032.510(d). For forms for seeking a protective order during the conduct of an oral
deposition that may be adapted for use in obtaining a protective order during an examination, see Ch. 51.

(n2)Footnote 2. Code Civ. Proc. § 2032.510(e). For forms for seeking a protective order during the conduct of an
oral deposition that may be adapted for use in obtaining a protective order during an examination, see Ch. 51.
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(n3)Footnote 3. Code Civ. Proc. § 2032.510(f). For further discussion of monetary sanctions, see Ch. 42.
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§ 62.13 Restriction Against Additional X-Rays

If the examinee submits or authorizes access to X-rays of his or her body for inspection by the examining physician, no
additional X-rays of that area may be taken by the examining physician except with consent of the examinee or on order
of the court for good cause shown.n1 Presumably, an attempt by the examiner to take duplicative X-rays without the
express consent of the examinee could result in a suspension of the examination by the observer in order to seek a
protective order against an unauthorized procedure.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical Examinations

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2032.520.

(n2)Footnote 2. See discussion in § 62.12.
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§ 62.14 Limitations on Duties of Examining Physician

The examining physician owes the person being examined no duty of care.n1 The examining physician may, however,
incur liability by disclosing confidential information irrelevant to the purpose of the examination. Such liability may not
be predicated on invasion of privacy in the absence of special circumstances indicating that the information was given
in a confidential communication between patient and physician.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical Examinations

FOOTNOTES:
(n1)Footnote 1. Urbaniak v. Newton (1991) 226 Cal. App. 3d 1128, 1135, 277 Cal. Rptr. 354 .

(n2)Footnote 2. Urbaniak v. Newton (1991) 226 Cal. App. 3d 1128, 1135, 277 Cal. Rptr. 354 .
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§ 62.20 Demand for Medical Reports by Party Who Submitted to or Produced Another for Examination

[1] Option to Demand Medical Reports

[a] Reports Subject to Demand

A party who submits to, or produces another for, a physical or mental examination in compliance with a demand, a
court order, or an agreementn1 has the option of making a written demand that the party at whose instance the
examination was made deliver the following to the demanding party:n2

1. A copy of a detailed written report setting out the history, examinations, and findings, including the
results of all tests made, diagnoses, prognoses, and conclusions of the examiner; and

2. A copy of reports of all earlier examinations of the same condition of the examinee made by that or
any other examiner.

For a form of demand for a medical report, see § 62.45.

[b] Response to Demand

If the option to demand medical reports is exercised, the examining party must deliver a copy of these reports within 30
days after service of the demand, or within 15 days of trial, whichever is earlier.n3 The due date for delivery of a copy
of these reports may be extended as provided in Code of Civil Procedure Section 1013 if the demand is served by
mail.n4

A party who has submitted to a physical examination pursuant to Code of Civil Procedure Sections 2032.210-2032.260
is entitled to a report of that examination on demand, even if the examining physician has not prepared one.n5 The
report, which must contain certain specified information, may be seen as a trade off: if one party to a personal injury
litigation is required by his or her opponent to submit to a medical examination, at the very least that party is entitled to
a report of the information obtained by his or her adversary in litigation.n6

The protection for work product under Code of Civil Procedure Section 2018.010 et seq. is waived, both for the
examiner's writings and reports and to the taking of the examiner's testimony.n7

A party who has submitted to an examination is entitled to depose the examining physician with regard to the physical
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examination whether or not the party requesting the examination has withdrawn the physician as an expert
witness.n8Code of Civil Procedure Section 2032.610(c) explicitly waives the work product protection with regard to
examination. Although a party may generally ''hide'' an expert from deposition by withdrawing that expert and
designating him or her as ''consultant,'' and thereby reinstate the work product protection, when the expert is also the
examining physician under Code of Civil Procedure Section 2032.010 et seq., the specific terms of 2032.010 control.n9

[2] Compelling Examining Party's Delivery of Medical Reports

[a] Motion for Order to Compel

If the examining party fails to make a timely delivery of the reports demanded, the demanding party may move for an
order compelling their delivery. This motion must be accompanied by a declaration stating facts showing a reasonable
and good-faith attempt at an informal resolution of each issue presented by the motion.n10 For forms for obtaining an
order compelling delivery of medical reports, see § 62.46.

[b] Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any person, party,
or attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, unless it finds that the
one subject to the sanction acted with substantial justification or that other circumstances make imposition of the
sanction unjust.n11 The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of
Court, Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even
though no opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery
was provided to the moving party after the motion was filed.n12 For further discussion of monetary sanctions, see
Chapter 42.

[3] Failure to Obey Order Compelling Delivery of Medical Reports

[a] Imposition of Sanctions

If the examining party fails to obey an order compelling delivery of demanded medical reports, the court may make
those orders that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction
under Code of Civil Procedure Section 2023.030.n13 In lieu of or in addition to those sanctions, the court may impose a
monetary sanction under Code of Civil Procedure Section 2023.030(a).n14

For further discussion of sanctions, see Chapter 42. For forms for obtaining an order for sanctions for failure to obey an
order compelling delivery of medical reports, see § 62.48.

[b] Exclusion of Examiner's Testimony

Apart from and in addition to the imposition of sanctions, if any, the court must exclude at trial the testimony of any
examiner whose report has not been provided by a party.n15

[4] Waiver of Privilege and Work Product Protection

[a] Generally

By demanding and obtaining a report of a physical or mental examination under Code of Civil Procedure Section
2032.610 or 2032.620, or by taking the deposition of the examiner other than under Code of Civil Procedure Section
2034.410 et seq., the party who submitted to, or produced another for, a physical or mental examination waives in the
pending action, and in any other action involving the same controversy, any privilege, as well as any protection for
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work product under Code of Civil Procedure Section 2018.010 et seq., that the party or other examinee may have
regarding reports and writings as well as the testimony of every other physician, psychologist, or licensed health care
practitioner who has examined or may thereafter examine the party or other examinee for the same physical or mental
condition.n16

[b] Exemption From Disclosure of Consultants in Professional Negligence Actions

In professional negligence actions arising under Code of Civil Procedure Section 411.35 (negligence of architects,
engineers, or land surveyors), the plaintiff's attorney must execute a certificate declaring, among other things, that he or
she consulted with a qualified professional in the same field as that in which the alleged negligence occurred, and on the
basis of that consultation concluded that there was a reasonable and meritorious cause for the filing of the action.n17
Nothing in Code of Civil Procedure Sections 2032.010-2032.650 requires the disclosure of the identity of an expert
consulted by an attorney in order to make that certification in actions for professional negligence under Code of Civil
Procedure Section 411.35.n18

[c] Nonapplicability of Certain Privileges in Personal Injury and Other Actions

Neither the physician-patient privilege nor the psychotherapist-patient privilege apply to communications relevant to an
issue concerning the condition of a patient if the issue has been tendered by (1) the patient (as, for example, the plaintiff
in a personal injury action), (2) a party claiming through or under the patient, (3) a party claiming as a beneficiary of the
patient through a contract the patient is or was a party to, or (4) the plaintiff in an action brought under Code of Civil
Procedure Sections 376 (action brought by parents for injury to minor child) or 377.60 (wrongful death actions by heirs
and representatives).n19 For a discussion of the physician-patient privilege, see Chapter 24. For a discussion of the
psychotherapist-patient privilege, see Chapter 25.

PRACTICE TIP:
When the defense is claiming an unforeseeable medical problem as an excuse for causing an accident,
such as an alleged sudden heart attack or a syncopal episode, the defendant has tendered the issue, and
the plaintiff is entitled to discover the defendant's medical records notwithstanding the physician-patient
privilege. Moreover, when there is evidence that such a defendant has received psychotherapeutic
treatment, the plaintiff may be entitled to discover records of that treatment as well, although an in
camera review should be conducted by the court to determine what portions of those records are
discoverable. Commentary by John F. DeMeo.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical ExaminationsCivil ProcedureDiscoveryMethodsRequests for Production & Inspection

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2032.210-2032.320, 2016.030.

(n2)Footnote 2. Code Civ. Proc. § 2032.610(a).

(n3)Footnote 3. Code Civ. Proc. § 2032.610(b).

(n4)Footnote 4. See Code Civ. Proc. § 2016.050 (incorporating by reference extension periods of Code Civ. Proc.
§ 1013(a); see also discussion in Ch. 8).

(n5)Footnote 5. Kennedy v. Superior Court (1998) 64 Cal. App. 4th 674, 678, 75 Cal. Rptr. 2d 373 .
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(n6)Footnote 6. Code Civ. Proc. § 2032.610; Kennedy v. Superior Court (1998) 64 Cal. App. 4th 674, 678, 75
Cal. Rptr. 2d 373 (court contrasted Legislature's use of term ''existing'' written report in former Code Civ. Proc. §
2032(j) (now see Code Civ. Proc.§ 2032.640) as additional support for holding that existence of report is not
determinative of former Code Civ. Proc. § 2032(h) (now see Code Civ. Proc. § 2032.610) requirement).

(n7)Footnote 7. Code Civ. Proc. § 2032.610(c).

(n8)Footnote 8. Kennedy v. Superior Court (1998) 64 Cal. App. 4th 674, 678-679, 75 Cal. Rptr. 2d 373 .

(n9)Footnote 9. Kennedy v. Superior Court (1998) 64 Cal. App. 4th 674, 679, 75 Cal. Rptr. 2d 373 .

(n10)Footnote 10. Code Civ. Proc. § 2032.620(a).

(n11)Footnote 11. Code Civ. Proc. § 2032.620(b); see Code Civ. Proc. § 2023.030(a) (monetary sanction).

(n12)Footnote 12. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n13)Footnote 13. Code Civ. Proc. § 2032.620(c); see Code Civ. Proc. § 2023.030(b)-(d) (issue, evidence, and
terminating sanctions, respectively).

(n14)Footnote 14. Code Civ. Proc. § 2032.620(c); see Code Civ. Proc. § 2023.030(a); see also Cal. Rules of Ct.,
Rule 3.1030(a) (sanctions for failure to provide discovery).

(n15)Footnote 15. Code Civ. Proc. § 2032.620(c).

(n16)Footnote 16. Code Civ. Proc. § 2032.630; see also Queen of Angels Hospital v. Superior Court (1976) 57
Cal. App. 3d 370, 374, 129 Cal. Rptr. 282 (examining party who provided medical reports pursuant to demand may call
as witness doctor who examined same condition for demanding party, free from any restrictions of privilege; decided
under prior law). For discussion of deposition of expert trial witnesses under Code Civ. Proc. § 2034.410 et seq., see
Ch. 64.

(n17)Footnote 17. See Code Civ. Proc. § 411.35(b)(1).

(n18)Footnote 18. Code Civ. Proc. § 2032.010(b). Code Civ. Proc. § 2032.010(b) also refers to negligence actions
under former Code Civ. Proc. § 411.30, which was repealed by its own terms on January 1, 1989.

(n19)Footnote 19. Evid. Code §§ 996 (physician-patient privilege), 1016 (psychotherapist privilege). Although
Evid. Code §§ 996 and 1016 continue to refer to former Code Civ. Proc. § 377, note that this section was repealed and
replaced by Code Civ. Proc. § 377.60 et seq. in 1992.
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§ 62.21 Right of Party Who Sought Examination to Receive Medical Reports

[1] Exchange of Medical Reports

[a] At Time of Compliance With Demand for Reports

A party receiving a demand for medical reports under Code of Civil Procedure Section 2032.610n1 is entitled at the
time of compliance to receive, in exchange, a copy of any existing written report of any examination of the same
condition by any other physician, psychologist, or licensed health care practitioner.n2

[b] After Compliance With Demand for Reports

A party who complied with a demand for medical reports under Code of Civil Procedure Section 2032.610n3 is also
entitled to receive promptly any later report of any previous or subsequent examination of the same condition by any
physician, psychologist, or licensed health care practitioner.n4

[2] Scope of Disclosure

[a] Generally

The demanding party must deliver the entire report of an examiner's findings and conclusions, and not selected
segments.n5 The identity of any physician, psychologist, or licensed health care practitioner who examined the party or
person for the condition at issue must be disclosed, even if the examiner will not be called as a witness.n6

[b] Exemption From Disclosure of Identity of Consultant in Professional Negligence Action

As noted previously, nothing in Code of Civil Procedure Sections 2032.010-2032.650 requires the disclosure of the
identity of an expert consulted by an attorney in order to make the certification required in an action for professional
negligence under Code of Civil Procedure Section 411.35 (negligence of architects, engineers, or land surveyors).n7

[3] Compelling Demanding Party's Delivery of Medical Reports

[a] Motion for Order to Compel

If a party who has demanded and received delivery of medical reports under Code of Civil Procedure Section
2032.610n8 fails to deliver existing or later reports of previous or subsequent examinations, a party who has complied
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with Code of Civil Procedure Section 2032.610 may move for an order compelling delivery of medical reports. This
motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an informal
resolution of each issue presented by the motion.n9 For forms for obtaining an order compelling the demanding party to
deliver medical reports, see § 62.47.

[b] Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, unless it finds that the
one subject to the sanction acted with substantial justification or that other circumstances make imposition of the
sanction unjust.n10 The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of
Court, Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even
though no opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery
was provided to the moving party after the motion was filed.n11 For further discussion of monetary sanctions, see
Chapter 42.

[4] Failure to Obey Order Compelling Delivery of Medical Reports by Demanding Party

[a] Imposition of Sanctions

If the demanding party fails to obey an order compelling delivery of medical reports, the court may make those orders
that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code
of Civil Procedure Section 2023.030.n12 In lieu of or in addition to that sanction, the court may impose a monetary
sanction under Code of Civil Procedure Section 2023.030 against the demanding party.n13

For further discussion of sanctions, see Chapter 42. For forms for obtaining an order imposing sanctions for failure to
obey an order compelling the delivery of medical reports, see § 62.48.

[b] Exclusion of Examiner's Testimony

Apart from and in addition to the imposition of sanctions, if any, the court must exclude at trial the testimony of any
health care practitioner whose report has not been provided by a party ordered to do so by the court.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical Examinations

FOOTNOTES:
(n1)Footnote 1. See discussion in § 62.20.

(n2)Footnote 2. Code Civ. Proc. § 2032.640.

(n3)Footnote 3. See discussion in § 62.20.

(n4)Footnote 4. Code Civ. Proc. § 2032.640.

(n5)Footnote 5. See Queen of Angels Hospital v. Superior Court (1976) 57 Cal. App. 3d 370, 375, 129 Cal. Rptr.
282 (decided under prior law).

(n6)Footnote 6. See Queen of Angels Hospital v. Superior Court (1976) 57 Cal. App. 3d 370, 374-375, 129 Cal.
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Rptr. 282 (decided under prior law).

(n7)Footnote 7. Code Civ. Proc. § 2032.010(b). For discussion of this certification requirement, see § 62.20[4][b].

(n8)Footnote 8. See § 62.20 for discussion of demands for medical reports.

(n9)Footnote 9. Code Civ. Proc. § 2032.650(a).

(n10)Footnote 10. Code Civ. Proc. § 2032.650(b).

(n11)Footnote 11. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n12)Footnote 12. Code Civ. Proc. § 2032.650(c); see Code Civ. Proc. § 2023.030(b)-(d) (issue, evidence, and
terminating sanctions, respectively).

(n13)Footnote 13. Code Civ. Proc. § 2032.650(c); see Code Civ. Proc. § 2032.030(a) (monetary sanction); see also
Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to provide discovery).

(n14)Footnote 14. Code Civ. Proc. § 2032.650(c).
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§ 62.30 Procedural Guide for Party Seeking Medical Examination

[1] Demand by Defendant for Physical Examination of Plaintiff in Action for Personal Injuries

[a] Motion to Shorten Time for Scheduling Examination and for Response

____________________ Prepare, file, and serve motion and supporting papers for order shortening time for scheduling
physical examination to less than 30 days after service of demand [Code Civ. Proc. § 2032.220(d)], if appropriate, for
responding to demand to less than 20 days after service of demand [Code Civ. Proc. § 2032.230(b)], and for shortening
time for hearing of motion, if any [see Code Civ. Proc. § 1005]. For forms for use in seeking to shorten time, see
Chapter 8.

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[b] Service of Demand

____________________ Prepare and serve, on plaintiff and all other parties who have appeared in action, copy of
demand for physical examination, scheduling examination at least 30 days after service of demand, at location within 75
miles of residence of examinee [Code Civ. Proc. § 2032.220]. For further discussion, see § 62.03 [3]. For form of
demand, see § 62.40.

[c] Motion for Order Compelling Response to and Compliance With Demand

____________________ If plaintiff fails to serve timely response to demand, prepare, file, and serve notice of motion,
memoranda and supporting declaration for order compelling response to and compliance with demand and for
imposition of monetary sanction [Code Civ. Proc. § 2032.240]. For further discussion, see § 62.03[7]. For forms, see §
62.42. For procedural guide for seeking order imposing sanctions for failure to obey order to compel, see [4], below.

Date notice of motion served: ___________________
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Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[d] Motion for Order Compelling Compliance With Demand When Plaintiff's Modification of Demand, or
Failure to Submit to Examination, Deemed Unwarranted

____________________ If plaintiff's modification of demand or refusal to submit to examination is deemed
unwarranted, prepare, file, and serve notice of motion, memoranda supporting declaration for order compelling
compliance with demand and for imposition of monetary sanction, and separate statement that meets requirements of
California Rules of Court, Rule 3.1020. Declaration must include showing of reasonable and good-faith attempt at
informal resolution of each issue presented by motion [Code Civ. Proc. § 2032.250]. For further discussion, see §
62.03[8]. For forms, see § 62.42. For procedural guide for obtaining order for sanctions for failure to comply with order
compelling compliance with demand, see [4], below.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[e] Retain Original Demand and Response

____________________ Retain original of demand for physical examination, with original proof of service affixed to
it, and original response, until six months after final disposition of action, unless court, on motion of any party and for
good cause shown, orders that original be preserved for longer period [Code Civ. Proc. § 2032.260]. For further
discussion, see § 62.03[9].

[2] Agreement for Physical or Mental Examination

____________________In lieu of procedures specified in [1], above, or [3], below, prepare and execute
written agreement for physical or mental examination with party who is to submit to or produce another
for examination [Code Civ. Proc. § 2016.030]. For further discussion, see § 62.05. For form of
stipulation, see § 62.43 [1]. For procedural guide for obtaining order for sanctions for failure to comply
with agreement, see [4], below.

[3] Motion for Order Authorizing Physical or Mental Examination

____________________Prepare notice of motion for order authorizing physical or mental examination,
along with memoranda and supporting declaration. Declaration must include showing of good cause for
examination and good-faith attempt at informal resolution of issues; if place of examination is more than
75 miles from examinee's residence, set forth facts showing good cause for travel involved [Code Civ.
Proc. § 2032.320(e); see also Code Civ. Proc. § 2032.520 (good cause for additional X-rays of area of
body area already X-rayed)]. For further discussion, see § 62.04. For forms, see § 62.43.

____________________File and serve notice of motion on person to be examined and on all parties
who have appeared in action [Code Civ. Proc. § 2032.310(c)].
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Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[4] Motion for Sanctions for Failure to Comply With Demand, Court Order, or Agreement for Physical or
Mental Examination, or Order Compelling Response to and/or Compliance With Physical Examination

____________________If applicable, prepare, file, and serve notice of motion for order for sanctions
for failure to comply with demand for physical examination [see [1] [b], above], order compelling
response to and/or compliance with demand for physical examination [see [1][c],[d], above], order
authorizing examination [see [2], above], or agreement for examination [see [3], above.], along with
points and authorities and supporting declaration [Code Civ. Proc. §§ 2032.410, 2032.420]. For forms,
see § 62.44.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[5] Motion for Protective Order

____________________If examination was suspended by examiner because of disruption by observer
attending examination on examinee's behalf, prepare, file, and serve notice of motion, points and
authorities, and supporting declaration for protective order and for imposition of monetary sanction
[Code Civ. Proc. § 2032.510(e); for forms for seeking protective order during oral deposition that may
be adapted for use in obtaining protective order during examination, see Chapter 51]. See discussion in §
62.12.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[6] Oppose Motion for Protective Order by Party Submitting to, or Producing Another for, Examination

____________________If examination was suspended by observer to enable party submitting to or
producing another for examination to obtain a protective order because examiner became abusive to
examinee or undertook to engage in allegedly unauthorized diagnostic tests and procedures, prepare, file,
and serve declarations and points and authorities in opposition to motion for protective order; include
request for monetary sanction [Code Civ. Proc. § 2032.510(d); see Chapter 8 for service and timing
requirements].

Date opposition papers served: ___________________
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Hearing date: ___________________

Time: ___________________

Dept.: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical Examinations
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§ 62.31 Procedural Guide to Postexamination Procedures for Examining Party

[1] Response to Demand by Party Submitting to, or Producing Another for, Examination for Medical
Reports

[a] Delivery of Medical Reports

____________________Within 30 days after service of demand for medical reports, or within 15 days
of trial, whichever is earlier, deliver to demanding party copy of report of examiner and copy of reports
of all earlier examinations of same condition of examinee made by that or any other examiner, as
specified in demand [Code Civ. Proc. § 2032.610(b)]. See discussion in § 62.20[1].

[b] Oppose Motion to Compel Delivery of Medical Reports

____________________If applicable, prepare, file, and serve declarations and points and authorities in
opposition to demanding party's motion to compel delivery of medical reports, and requesting monetary
sanction; include declaration showing good-faith attempt at informal resolution of issues [Code Civ.
Proc. § 2032.620; see Chapter 8 for service and timing requirements].

Date opposition papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[c] Oppose Motion for Order Imposing Sanctions for Failure to Obey Order Compelling Delivery of Medical
Reports

____________________If applicable, prepare, file, and serve declarations and points and authorities in
opposition to demanding party's motion to compel delivery of medical reports [Code Civ. Proc. §
2032.620; see Chapter 8 for service and timing requirements].

Date opposition papers filed: ___________________
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Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[2] Enforcing Demanding Party's Delivery of Medical Reports to Examining Party

[a] Motion for Order Compelling Demanding Party to Deliver Medical Reports

____________________If party who has demanded and received medical reports from examining party
fails to deliver medical reports specified in Code of Civil Procedure Section 2032.640, prepare, file, and
serve notice of motion, points and authorities, and supporting declaration for order compelling
demanding party's delivery of medical reports and for imposition of monetary sanction; declaration must
include showing of good-faith attempt at informal resolution of each issue presented by motion [Code
Civ. Proc. § 2032.650]. For further discussion, see § 62.21. For forms, see § 62.47.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[b] Motion for Order Imposing Sanctions for Failure to Obey Order Compelling Delivery of Medical
Reports

____________________If applicable, prepare, file, and serve notice of motion, points and authorities,
and supporting declaration for order imposing sanctions [Code Civ. Proc. § 2032.650]. For forms, see §
62.48.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical Examinations
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§ 62.32 Procedural Guide for Party Submitting to or Producing Another for Examination

[1] Plaintiff's Response to Defendant's Demand for Physical Examination in Action for Personal Injuries

[a] Motion to Extend Time for Response

____________________If desired, prepare, file, and serve motion, points and authorities, and
supporting declaration for order extending time for response to demand for physical examination [Code
Civ. Proc. § 2032.230], and order shortening time for hearing of motion, if any [Code Civ. Proc. §
1005(b); see Chapter 8 for forms for use in seeking to extend time].

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[B] Written Response

____________________Prepare written statement that examinee will comply with demand as stated,
comply with demand as specifically modified by plaintiff, or refuse for specified reasons to submit to
demanded physical examination [Code Civ. Proc. § 2032.230)]. For further discussion, see § 62.03[6].
For form of response, see § 62.41.

____________________Serve original response on defendant making demand, and serve copy of
response on all other parties who have appeared in action, within 20 days after service of demand, unless
court has shortened or extended time for response [Code Civ. Proc. § 2032.230].

____________________If response not timely served and filed, prepare, serve, and file notice of
motion, points and authorities, and supporting declaration for relief from waiver of objections to demand.
Include with motion copy of response. Declaration must show that failure was result of mistake,
inadvertence, or excusable neglect [See Code Civ. Proc. § 2032.240; for forms for use in seeking relief
from waiver of objections to inspection demand under Code Civ. Proc. § 2031.270 that may be adapted
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for use in seeking relief from waiver of objections to demand for physical examination, see Chapter 61].

Date motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

____________________If observer will be representative, prepare written authorization identifying that
individual as counsel's representative [Code Civ. Proc. § 2032.510; see § 62.10[1][a]].

[c] Oppose Motion to Compel Response to and Compliance With Demand

____________________If applicable, prepare, file, and serve declarations and points and authorities in
opposition to defendant's motion to compel response to and compliance with demand for failure to serve
timely response; declaration must include showing of good-faith attempt at informal resolution of each
issue presented by motion; request imposition of monetary sanction [Code Civ. Proc. § 2032.240; see
Chapter 8 for service and timing requirements]. For procedural guide for opposing order for sanctions for
failure to obey order compelling response to and compliance with demand, see [4], below.

Date opposition papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[d] Oppose Motion to Compel Compliance With Demand After Modification of Demand or Refusal to
Submit to Examination

____________________If applicable, prepare, file, and serve declarations and points and authorities in
opposition to defendant's motion to compel compliance with demand when plaintiff's modification of
demand or refusal to submit to examination is deemed unwarranted; include declaration showing
good-faith attempt at informal resolution of each issue presented by motion; request imposition of
monetary sanction [Code Civ. Proc. § 2032.250; see Chapter 8 for service and timing requirements]. For
procedural guide for opposing order for sanctions for failure to obey order compelling compliance with
demand, see [4] below.

Date opposition papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[2] Agreement for Physical or Mental Examination

____________________In lieu of procedures specified in [1], above, or [3], below, execute written
agreement for physical or mental examination with party who seeks examination [Code Civ. Proc. §
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2016.030]. For further discussion, see § 62.05. For form of stipulation, see § 62.43[1]. For procedural
guide for opposing motion for sanctions for failure to comply with agreement, see [4], below.

[3] Oppose Motion for Order Authorizing Physical or Mental Examination

____________________If applicable, prepare, file, and serve declarations and points and authorities in
opposition to motion to conduct examination; include declaration setting forth facts warranting
modifications in conditions of examination, showing lack of good cause for examination, warranting
travel to examination more than 75 miles from examinee's residence, and/or showing lack of exceptional
circumstances for mental examination if party seeking recovery for personal injuries stipulates as
provided in Code of Civil Procedure Sections 2032.310 and 2032.320 [see Chapter 8 for service and
timing requirements]. For form of stipulation under Code of Civil Procedure Section 2032.320, see §
62.43 [5]. For procedural guide for opposing order for sanctions for failure to obey order authorizing
physical or mental examination, see [4], below.

Date opposition papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[4] Oppose Motion for Sanctions for Failure to Comply With Demand, Court Order, or Agreement for
Physical or Mental Examination, or Order Compelling Response to and/or Compliance With Demand for
Physical Examination

____________________If applicable, prepare, file, and serve declarations and points and authorities in
opposition to motion for order for sanctions for failure to comply with demand for physical examination
[see [1] [b], above], order compelling response to and/or compliance with demand for physical
examination [see [1][c],[d], above], order authorizing examination [see [3], above], or agreement for
examination [see [2], above]. If examinee is nonparty whom party was required to produce, set forth
facts in declaration to show inability to produce that person for examination [see Code Civ. Proc. §
2032.420; see also Chapter 8 for service and timing requirements].

Date opposition papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[5] Motion for Protective Order

____________________If examination was suspended by observer attending examination on
examinee's behalf on grounds that examiner became abusive or undertook to engage in unauthorized
diagnostic tests and procedures, prepare, file, and serve notice of motion, points and authorities, and
supporting declaration for protective order and imposition of monetary sanction [Code Civ. Proc. §
2032.510; for forms for seeking protective order during oral deposition that may be adapted for use in
obtaining protective order during examination, see Chapter 51].
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Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[6] Oppose Examining Party's Motion for Protective Order

____________________If examination was suspended by examiner to enable examining party to obtain
protective order against observer's alleged participation in or disruption of examination, prepare, file, and
serve declarations and points and authorities in opposition to examining party's motion for protective
order; include request for monetary sanction [Code Civ. Proc. § 2032.510; see Chapter 8 for service and
timing requirements].

Date opposition papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical Examinations
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§ 62.33 Procedural Guide to Postexamination Procedures for Party Submitting to or Producing Another for
Examination

[1] Demand for Delivery of Medical Reports of Examination

[a] Service of Demand

____________________Prepare and serve written demand that examining party deliver to demanding
party copy of medical report of examination and copy of reports of all earlier examinations of the same
condition of examinee made by any examiner [Code Civ. Proc. § 2032.610]. For further discussion, see §
62.20[1]. For form of demand, see § 62.45.

[b] Motion for Order Compelling Examining Party to Deliver Medical Reports

____________________If examining party fails to make timely delivery of medical reports as
demanded, prepare, file, and serve notice of motion, points and authorities, and supporting declaration
for order compelling delivery of medical reports by examining party and for imposition of monetary
sanction; include declaration showing good-faith attempt at informal resolution of each issue presented
by motion [Code Civ. Proc. § 2032.620]. For further discussion, see § 62.20 [2]. For forms, see § 62.46.

Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[c] Motion for Order Imposing Sanctions for Failure of Examining Party to Obey Order Compelling
Delivery of Medical Reports

____________________If examining party fails to obey order compelling delivery of medical reports as
demanded, prepare, file, and serve notice of motion, points and authorities, and supporting declaration
for order imposing sanctions [Code Civ. Proc. § 2032.620]. See discussion in § 62.20[3]. For forms, see
§ 62.48.
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Date notice of motion served: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[2] Delivery of Medical Reports to Examining Party Who Complied With Demand for Medical Reports

[a] Delivery of Existing Medical Reports

____________________At time of compliance by examining party with demand for delivery of medical
reports under Code of Civil Procedure Section 2032.610, deliver, in exchange, copy of any existing
written report of any examination of same condition [Code Civ. Proc. § 2032.640]. For further
discussion, see § 62.21[1].

[b] Delivery of Later Medical Reports

____________________Promptly deliver to examining party any later report of any previous or
subsequent examination of the same condition by any physician, psychologist, or licensed health care
practitioner [Code Civ. Proc. § 2032.640].

[c] Oppose Examining Party's Motion Compelling Delivery of Medical Reports

____________________If applicable, prepare, file, and serve declarations and points and authorities in
opposition to examining party's motion to compel delivery of medical reports; include request for
monetary sanction; include declaration showing good-faith attempt at informal resolution of each issue
presented by motion [Code Civ. Proc. § 2032.650; see Chapter 8 for service and timing requirements].

Date opposition papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________

[d] Oppose Examining Party's Motion for Sanctions for Failure to Obey Order Compelling Delivery of
Medical Reports

____________________If applicable, prepare, file, and serve declarations and points and authorities in
opposition to examining party's motion for order for sanctions for failure to obey order compelling
delivery of medical reports [Code Civ. Proc. § 2032.650; see Chapter 8 for service and timing
requirements].

Date opposition papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Dept.: ___________________
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical Examinations
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§ 62.40 Demand for Physical Examination of Plaintiff in Personal Injury Action

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
DEMAND BY DEFENDANT
____________________ [name ] FOR PHYSICAL
EXAMINATION OF PLAINTIFF
____________________ [name ]
Code Civ. Proc. § 2032.220

__________________________________________________

To Plaintiff ____________________ [name ] and his/her attorney of record:

DEMAND IS HEREBY MADE that plaintiff ____________________ [name ] submit to a physical examination to be
taken by Dr. ____________________ [name ] [, a specialist in the field of ____________________ (specify, e.g.,
ophthalmology)], and his/her assistants, on _____ [date ] at _____ [time ], at ____________________ [location, e.g.,
the offices of Dr. ____________________ (name )] located at ____________________ [street address and city ]. The
examination is to include ____________________ [specify manner, conditions, scope, and nature of examination,
including tests or procedures to be employed ], to determine ____________________ [specify particular physical
condition in controversy, e.g., the extent of the injuries to plaintiff's eyesight alleged in the complaint in the
above-entitled action]. The examination will not include any diagnostic test or procedure that is painful, protracted, or
intrusive.
Dated: ____________________.

___________________ [firm name, if any ]
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By: ___________________ [signature ]

___________________ [typed name ]

Attorney for Defendant ___________________ [name ]

[2] Comments

[a] Use of Form

The foregoing form is for use by a defendant to demand a physical examination of a plaintiff in an action in which the
plaintiff is seeking recovery for personal injuries.n1

After the defendant has been served or has appeared in the action, the defendant may make one demand for a physical
examination of plaintiff without leave of court. The demand must specify the time, place, manner, conditions, scope,
and nature of the examination, as well as the identity and the specialty, if any, of the physician who will perform the
examination.n2

For a discussion of procedures for demanding a physical examination under Code of Civil Procedure Section 2032.220,
see § 62.03.

[b] Limits on Demand Procedure

The demand procedure may not be used if the examination includes any diagnostic test or procedure that is painful,
protracted, or intrusive, or if the examinee will be required to travel more than 75 miles from his or her residence to be
examined.n3

[c] Date of Examination

The examination must be scheduled for a date at least 30 days after service of the demand for it, unless on motion of the
demanding party the court has shortened this time.n4 If the demand is served by mail, the 30-day response period is
extended as provided in Code of Civil Procedure Section 1013.n5

[d] Service of Demand

The defendant must serve a copy of the demand on the plaintiff and on all other parties who have appeared in the
action.n6 A proof of service should accompany the demand to show which parties were served with a copy of the
demand.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical ExaminationsTortsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2032.220.

(n2)Footnote 2. Code Civ. Proc. § 2032.220.

(n3)Footnote 3. Code Civ. Proc. § 2032.220(a).
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(n4)Footnote 4. Code Civ. Proc. § 2032.220(d)

(n5)Footnote 5. See Code Civ. Proc. §§ 1013(a), 2016.050; see also discussion of service in Chapter 8.

(n6)Footnote 6. Code Civ. Proc. § 2032.220(e); see discussion of methods of service in Chapter 8.
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§ 62.41 Plaintiff's Response to Demand for Physical Examination in Personal Injury Action

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
RESPONSE BY PLAINTIFF
____________________ [name ] TO DEMAND FOR
PHYSICAL EXAMINATION
Code Civ. Proc. § 2032.230

__________________________________________________

To Defendant ____________________ [name ] and his/her/its attorney of record:

[EITHER, if plaintiff will comply ]

Plaintiff ____________________ [name ] will comply with the demand of defendant ____________________ [name ]
to submit to a physical examination to be taken by Dr. ____________________ [name ] [, a specialist in the field of
____________________ (specify, e.g., ophthalmology)], and his/her assistants on _____ [date ] at _____ [time ], at
____________________ [location, e.g., the offices of Dr. _____(name )], located at ____________________ [street
address and city ], in the manner described in the demand.

[OR, if plaintiff seeks specific modification ]

Plaintiff ____________________ [name ] will comply with the demand of defendant ____________________ [name ]
to submit to a physical examination subject to the following modifications: ____________________ [specify
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modifications, e.g., that the date of the examination be changed to ____________________ (date ) and/or that the
examination not include ____________________ (specify test or procedure that is unacceptable, e.g., x-rays of any
part of plaintiff)].

[OR, if plaintiff will not comply ]

Plaintiff ____________________ [name ] will not comply with the demand of defendant ____________________
[name ] to submit to a physical examination to be taken by Dr. ____________________ [name ] at the time and place
stated for the reason(s) that: ____________________ [state reasons for noncompliance ].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for Plaintiff ___________________ [name ]

[2] Comments

[a] Use of Form

This form is for use by a plaintiff to respond to a defendant's demand for a physical examination of that plaintiff.n1 The
response must be in the form of a written statement that the examinee will comply with the demand as stated, will
comply with the demand as specifically modified by the plaintiff, or will refuse, for reasons specified in the response, to
submit to the demanded physical examination.n2

[b] Service of Response

Unless the court has shortened the time for the response on motion of the defendant making the demand, or extended
the time on motion of the plaintiff to whom the demand is directed, the response must be served within 20 days after
service of the demand.n3 If the demand is served by mail, the 20-day response period is extended as provided in Code
of Civil Procedure Section 1013.n4 The original of the response must be served on the defendant who made the
demand, and a copy of the response must be served on all other parties who have appeared in the action.n5 A proof of
service should accompany the response to show which parties were served with a copy of the response.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical ExaminationsTortsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2032.230.

(n2)Footnote 2. Code Civ. Proc. § 2032.230(a); see discussion in § 62.03[6].

(n3)Footnote 3. Code Civ. Proc. § 2032.230(b).
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(n4)Footnote 4. See Code Civ. Proc. § 2016.050; see also discussion of service in Chapter 8.

(n5)Footnote 5. Code Civ. Proc. § 2032.230(b).
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§ 62.42 Proceedings to Compel Plaintiff in Personal Injury Action to Respond to and Comply With Demand for
Physical Examination and to Impose Monetary Sanction

[1] Notice of Motion and Motion for Order Compelling Plaintiff's Response to and Compliance With
Demand for Physical Examination and Imposing Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER COMPELLING PLAINTIFF
____________________ [name ] TO [RESPOND TO
AND] COMPLY WITH DEMAND FOR PHYSICAL
EXAMINATION, AND IMPOSING MONETARY
SANCTION[; MEMORANDA; DECLARATION(S)
OF ____________________ (name(s ))] [Telephone
Appearance]
Code Civ. Proc. §§ 2023.030(a),
____________________ [2032.240 or 2032.250]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________
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To Plaintiff ____________________ [name ] and to his/her attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ] or as soon
thereafter as the matter may be heard, in [____________________ (Department or Division) _____ of] this court,
located at ___________________ [street address ], ____________________ [city ], defendant ____________________
[name ] will, and hereby does, move for an order compelling plaintiff ____________________ [name ] to

[EITHER, if plaintiff has failed to
serve a timely response to the demand ]

respond to and comply with a demand for a physical examination served by defendant under Code of Civil Procedure
Section 2032.220.

[OR, if defendant deems plaintiff's modification of the demand,
or refusal to submit to examination, unwarranted ]

comply [without modification] with a demand for a physical examination served by defendant under Code of Civil
Procedure Section 2032.220.

[CONTINUE ]

Defendant will also move for an order that a monetary sanction in the amount of $_____ be imposed against
____________________ [name ] [and his/her attorney ____________________ (name )]. The motion to compel will be
made on the ground that

[EITHER ]

plaintiff failed to timely serve a response to the demand as required under Code of Civil Procedure Section 2032.230.

[OR ]

the ____________________ [modification(s) of the demand or refusal to submit to the physical examination] set forth
in plaintiff's response to the demand ____________________ [is or are] unwarranted in that _____ [state briefly
reasons why modification or refusal unwarranted ].

[CONTINUE ]

The motion for monetary sanctions will be made on the ground that plaintiff acted without substantial justification and
that there are no other circumstances that make imposition of the sanction unjust.

The motion will be based on this notice of motion, the memoranda below, the attached declaration(s) of
___________________ [name(s )], the separate statement required by California Rules of Court, Rule 3.1020, and the
papers, records, and file in this action [, in particular, the documents described in Attachment 1, which are made a part
hereof by reference] [, and such oral and documentary evidence as may be presented at the hearing of the motion].
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Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for Defendant ___________________ [name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a defendant in a personal injury action who has demanded a
physical examination under Code of Civil Procedure Section 2032.220 to either compel a response to and compliance
with the demand when the plaintiff has failed to timely serve a response to the demand,n1 or compel compliance with
the demand when, on receipt of plaintiff's response, the defendant deems that any modification of the demand, or a
refusal to submit to the physical examination, is unwarranted.n2 This form also seeks the imposition of a monetary
sanction against the plaintiff.n3 For a discussion of these motions to compel, see § 62.03[7] and [8].

[ii] Declaration Showing Attempt at Informal Resolution; Separate Statement Supporting Motion

When a defendant on receipt of plaintiff's response deems that either plaintiff's modification of the demand or refusal to
submit to examination is unwarranted, defendant's motion under Code of Civil Procedure Section 2032.250 to compel
compliance with the demand must be accompanied by a declaration stating facts showing a reasonable and good faith
attempt at an informal resolution of each issue presented by the motion.n4 There is no mention of any requirement that
such a declaration accompany a motion to compel response and compliance under Code of Civil Procedure Section
2032.240,n5 although local rules or good practice may suggest that such a declaration be included.

The motion under Code of Civil Procedure Section 2023.250 to compel compliance with the demand also must be
accompanied by a separate statement, which is a separate document, filed and served with the motion to compel.n6 The
separate statement must provide all the information necessary to understand each discovery request and all the
responses to it that are at issue. The separate statement must be complete, so that no person is required to review any
other document in order to determine the full request and the full response. Material may not be incorporated into the
separate statement by reference.n7 For further discussion and a form of separate statement, see § 62.42[2A]. If the
plaintiff fails to serve timely response to the demand under Code of Civil Procedure Section 2023.240, then a separate
statement is not required, in keeping with Cal. Rules of Ct., Rule 3.1020(b) that no statement is needed when there has
been no response at all.n8

Notwithstanding the outcome of the motion to compel compliance with the demand made under Code of Civil
Procedure Section 2032.250, the court must impose a monetary sanction ordering that any party or attorney who fails to
confer as required by that section pay the reasonable expenses, including attorney's fees, incurred by anyone as a result
of that conduct.n9

[iii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion under Code of Civil Procedure Section 2032.240 to compel
response to and compliance with a demand for a physical examination or a motion under Code of Civil Procedure
Section 2032.250 to compel compliance with a demand for a physical examination after receipt of a response to the
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demand, unless it finds that the one subject to the sanction acted with substantial justification, or that other
circumstances make imposition of the sanction unjust.n10

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n11

A request for a sanction must, in the notice of motion, identify any person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration providing facts supporting the amount of any monetary sanction sought.n12

[c] References

For a discussion memoranda, an application for an order shortening time of notice, assembly of papers, preparation of
copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For a discussion of sanctions, generally, see Chapter 42.

For memoranda relating to a motion to compel response to and compliance with a demand for a physical examination,
see California Points and Authorities, Ch. 86, Physical and Mental Examinations (Matthew Bender). For memoranda
supporting and opposing sanctions based on California Rules of Court, Rule 3.1030(a) and California Rules of Court,
Rule 3.1030(b), refer to California Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew
Bender).

[2] Declaration Supporting Motion for Order Compelling Plaintiff's Response to and Compliance With
Demand for Physical Examination and Imposing Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
COMPELLING PLAINTIFF
____________________ [name ] TO [RESPOND TO
AND] COMPLY WITH DEMAND FOR PHYSICAL
EXAMINATION, AND IMPOSING MONETARY
SANCTION
Code Civ. Proc. §§ 2023.030(a),
____________________ [2032.240 or 2032.250]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________
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__________________________________________________

I, ____________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for defendant ____________________ (name )].

2. 2.This declaration is made in support of defendant's motion for an order compelling plaintiff
____________________ [name ] to [respond to and] comply [without modification] with a demand for a physical
examination served by defendant ____________________ [name ] under Code of Civil Procedure Section 2032.220 on
_____ [date ], and for an order imposing monetary sanctions in the amount of $ _____ against ____________________
[name ].

3. 3.The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of
action or proceeding ].

4. 4.The demand specified that plaintiff submit to a physical examination to be conducted by Dr.
____________________ [name ] [, a specialist in the field of ____________________ (specify, e.g., ophthalmology),]
and his/her assistants on _____ [date ] at _____[time ], at ____________________ [location, e.g., the offices of Dr.
_____ (name )] located at ____________________ [street address and city ], and that the examination would include
____________________ [specify manner, conditions, scope, and nature of examination, including tests or procedures
which are to be employed ], to determine ____________________ [specify particular physical condition in controversy,
e.g., the extent of the injuries to plaintiff's eyesight alleged in the complaint]. A true copy of the demand is attached to
this declaration and made a part of it as Exhibit A.

[EITHER ]

5. 5.Plaintiff has failed to serve a timely response to the demand.

[OR ]

5. 5.On _____[date ], plaintiff served a response to the demand stating that he/she ____________________ [would
comply with the demand if modified as follows: ____________________ (specify modifications set out in response ) or
would not submit to an examination and stated the following reasons for his/her refusal: ____________________
(specify reasons set out in response ]. A true copy of plaintiff's response is attached to this declaration and made a part
of it as Exhibit B.

6. 6.Plaintiff's refusal to comply with the demand [unless the above-stated modifications were implemented] is
unwarranted in that ____________________ [set forth facts to show that modifications or refusal to submit to
examination are unwarranted ].

7. 7.Defendant has made a reasonable and good faith attempt at an informal resolution of each issue presented by
the motion, in that ___________________ [specify facts showing reasonable and good faith attempt at informal
resolution of each issue presented by the motion ].

8. 8.All efforts to informally resolve the issues presented by this motion have unsuccessfully to this date.
[____________________ (A copy or Copies) of correspondence between ____________________ (name ), attorney
for defendant, (and declarant herein,) and ____________________ (name ), attorney for plaintiff, relating to defendant's
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attempts to resolve informally the above-stated issues, ____________________ (is or are) attached to and made a part
of this declaration as Exhibit(s) _____.]

[CONTINUE ]

9. 9. ___________________ [Specify responding party, e.g., Plaintiff] did not act with substantial justification and
there are no other circumstances making the requested sanction unjust.

10. 10.Defendant bases his/her/its request for the imposition of a sanction in the amount of
$____________________ on ___________________ [set forth facts supporting amount of monetary sanction sought ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________ [signature ]

[b] Comments

[i] Use of Form

This form of declaration is for use by a defendant in a personal injury action to support either a motion under Code of
Civil Procedure Section 2032.240 to compel a response to and compliance with a demand for a physical examination of
plaintiff, or a motion under Code of Civil Procedure Section 2032.250 to compel compliance with a demand for a
physical examination.n13 When the motion is one to compel response to and compliance with the demand,n14
Paragraphs 1 through first Optional Paragraph 5, and Paragraphs 9 and 10, should be used. When the motion is one to
compel compliance with the demand,n15 Paragraphs 1 through 4, second Optional Paragraph 5, and Paragraphs 6
through 10 should be used.

The form includes a paragraph, for use in a motion under Code of Civil Procedure Section 2032.250, stating facts to
show that the defendant made a reasonable and good faith attempt at an informal resolution of each issue presented by
the motion.n16 Because of the importance of establishing that the defendant attempted to resolve each issue informally,
it is a good practice to state offers for informal resolution in written correspondence, and to attach copies of the
correspondence to the declaration.

[ii] Monetary Sanction

A notice of motion in which a sanction is requested must be accompanied by a declaration setting forth facts supporting
the amount of any monetary sanction sought.n17

[c] References

For a general discussion and form of declaration, see Chapter 8.

[2A] Separate Statement Supporting Motion for Medical Examination over Objections

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

)
) NO. ___________________
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______________________ [name],
Plaintiff,
vs.
______________________ [name],
Defendant.

)
)
)
)
)
)
)
)
)

SEPARATE STATEMENT SUPPORTING MO-
TION FOR MEDICAL EXAMINATION OVER OB-
JECTIONS
[Telephone Appearance]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed: ___________________
Trial Date:____________________

__________________________________________________

To each ___________________ [identify party, e.g., plaintiff] named above, and to the attorney of record for each such
party:

___________________ [identify moving party, e.g., Defendant] has moved for an order compelling compliance with its
demand of ___________________ [date] that plaintiff submit to a physical examination.

The motion is made on the grounds that the nature, scope, conditions, and manner of the examination set forth in
defendant's demand are reasonable and appropriate given the nature and extent of the injuries claimed by plaintiff, that
___________________ [plaintiff's refusal is or the modifications demanded by plaintiff are] unwarranted, and despite
defendant's reasonable and good faith attempt to informally resolve the areas of disagreement, plaintiff continues his/her
unwarranted ___________________ [refusal or demands for modification].

As required by California Rules of Court, Rule 3.1020(c)(1) and (2), the text of defendant's demand for an initial
physical examination and the text of plaintiff's response [and further response] is as follows: ___________________
[state defendant's demand, and plaintiff's response or objection verbatim].

ARGUMENT

___________________ [State factual and legal reasons, with supporting authority why further response to demand for
physical examination is required.]

These reasons are provided in accordance with California Rules of Court, Rule 3.1020(c)(3).

[ADD, if definitions, instructions, or other matter are required to understand the request and responses to the request:]

OTHER MATTER REQUIRED TO UNDERSTAND DEMAND OR RESPONSE

[ADD, if definitions, instructions, or other matter are required to understand the demand and responses to the
demand:]

The following [definitions and/or instructions and/or other matters] are required to understand defendant's demand for
an initial physical examination of plaintiff, and plaintiff's response, and are provided as required in California Rules of
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Court, Rule 3.1020(c)(4): _________________ [state text of definitions, instructions, or other matter].

[CONTINUE with the following:]

[ADD, for each item, if moving party relies on pleadings, other documents in the file, or other items of discovery as
relevant to the motion:]

SUMMARY OF OTHER RELEVANT DOCUMENTS IN FILE

The following ___________________ [identify pleadings or documents in the file or other relevant items of discovery],
which are relevant to this motion, may be summarized as follows, as required by California Rules of Court, Rule
3.1020(c)(6): _________________ [summarize relevant items].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of separate statement is for use by a defendant in a personal injury action who has demanded a physical
examination under Code of Civil Procedure Section 2032.250 to compel compliance with the demand when, on receipt
of plaintiff's response, the defendant deems that any modification of the demand, or a refusal to submit to a physical
examination, is unwarranted.n18 If the plaintiff fails to serve timely response to the demand under Code of Civil
Procedure Section 2032.240, then a separate statement is not required, in keeping with Cal. Rules of Ct., Rule 3.1020(b)
that no statement is needed when there has been no response at all.n19

The separate statement is a separate document, filed and served with the motion to compel.n20 The separate statement
must provide all the information necessary to understand the demand and all the responses to it that are at issue. The
separate statement must be complete, so that no person is required to review any other document in order to determine
the full request and the full response. Material may not be incorporated into the separate statement by reference.n21

The separate statement must include:n22

The text of the demand;

The text of each response, and any further responses;

A statement of the factual and legal reasons for compelling further responses to each matter in
dispute;

If necessary, the text of all definitions, instructions, and other matters required to understand each
demand and the responses to it;
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If the response to a particular discovery request is dependent on the response given to another
request, or if the reasons a further response to a particular request is deemed necessary are based on the
response to some other request, the other request and the response to it must be set forth; and

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, a
summary of each relevant document by the party relying on the document.

[c] References

For a general discussion of the form and content of papers filed in support of a motion, see Chapter 8.

[3] Order Granting Motion for Order Compelling Plaintiff's Response to and Compliance With Demand for
Physical Examination and Imposing Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION COMPELLING
PLAINTIFF ____________________ [name ] TO
[RESPOND TO AND] COMPLY WITH DEMAND
FOR PHYSICAL EXAMINATION AND IMPOS-
ING MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a),
____________________ [2032.240 or 2032.250]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

The motion of defendant ____________________ [name ] for an order compelling plaintiff ____________________
[name ] to [respond to and] comply [without modification] with a demand for a physical examination served by
defendant, and for the imposition of a monetary sanction against ____________________ [name ], came on regularly
for hearing on ___________________ [date ]. Plaintiff appeared by counsel ____________________ [name(s ];
defendant appeared by counsel ____________________ [name(s )][; ____________________ (name of attorney
against whom monetary sanction sought ), attorney for plaintiff, appeared ____________________ (on his/her own
behalf or by counsel ____________________ (name )].

The court finds that plaintiff has not shown that he/she acted with substantial justification or that other circumstances
make imposition of a sanction unjust. [If moving to compel compliance under Code of Civil Procedure Section
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2032.250, add: The court also finds that defendant has engaged in a reasonable and good faith attempt at an informal
resolution of each issue presented by the motion.]

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and hereby is, granted and that plaintiff ____________________ [name ] [respond
to the demand, on or before _____ (date ), by a written statement that plaintiff ____________________ (specify type of
response, e.g., will comply with the demand as stated) and] submit to a physical examination to be taken by Dr.
____________________ [name ] and his/her assistants ____________________ [at the place and time, and pursuant to
the terms and conditions, specified in the demand or specify other terms or conditions for the examination ].

IT IS FURTHER ORDERED that plaintiff ____________________ [name ] [and his/her attorney,
____________________ (name ),] pay to defendant ____________________ [name ] the sum of $ _____ by
___________________ [date ], as a monetary sanction.
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted either a motion under Code of Civil Procedure Section
2032.240 to compel a plaintiff in a personal injury action to respond to and comply with a defendant's demand for a
physical examination, or a motion under Code of Civil Procedure Section 2032.250, after receipt of the response, to
compel a plaintiff in a personal injury action to comply with a defendant's demand for a physical examination.n23

The form includes an award of a monetary sanction to the defendant and against the plaintiff and, if applicable, the
plaintiff's attorney.n24 The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030
against any party, person, or attorney who unsuccessfully makes or opposes either a motion under Code of Civil
Procedure Section 2032.240 or 2032.250, unless it finds that the one subject to the sanction acted with substantial
justification or that other circumstances make the imposition of the sanction unjust.n25

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n26

The form includes optional language setting forth a finding that the defendant engaged in a reasonable and good faith
attempt at informal resolution of each issue presented by the motion, for use in a motion to compel compliance under
Code of Civil Procedure Section 2032.250.n27

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
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& Physical ExaminationsCivil ProcedureDiscoveryMotions to CompelTortsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2032.240.

(n2)Footnote 2. See Code Civ. Proc. § 2032.250.

(n3)Footnote 3. See Code Civ. Proc. §§ 2032.240, 2032.250.

(n4)Footnote 4. Code Civ. Proc. § 2032.250.

(n5)Footnote 5. See Code Civ. Proc. § 2032.240.

(n6)Footnote 6. See Cal. Rules of Ct., Rule 3.1020(c).

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1020(c).

(n8)Footnote 8. See Cal. Rules of Ct., Rule 3.1020(b).

(n9)Footnote 9. Code Civ. Proc. § 2023.020; see discussion in [iii], below.

(n10)Footnote 10. Code Civ. Proc. §§ 2032.240, 2032.250; see Code Civ. Proc. § 2023.030(a) (monetary
sanction).

(n11)Footnote 11. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n12)Footnote 12. Code Civ. Proc. § 2023.040.

(n13)Footnote 13. See Code Civ. Proc. §§ 2032.240, 2032.250.

(n14)Footnote 14. See Code Civ. Proc. § 2032.240.

(n15)Footnote 15. See Code Civ. Proc. § 2032.250.

(n16)Footnote 16. See Code Civ. Proc. § 2032.250.

(n17)Footnote 17. Code Civ. Proc. § 2023.040.

(n18)Footnote 18. See Cal. Rules of Ct., Rule 3.1020(a)(6) (motion for medical examination over objection must
be accompanied by a separate statement); see also Code Civ. Proc. § 2032.250.

(n19)Footnote 19. See Cal. Rules of Ct., Rule 3.1020(b).

(n20)Footnote 20. Cal. Rules of Ct., Rule 3.1020(c).

(n21)Footnote 21. Cal. Rules of Ct., Rule 3.1020(c).

(n22)Footnote 22. Cal. Rules of Ct., Rule 3.1020(c)(1)-(6).

(n23)Footnote 23. See Code Civ. Proc. §§ 2032.240, 2032.250.

(n24)Footnote 24. See Code Civ. Proc. §§ 2023.030(a) (monetary sanction), 2032.240, 2032.250.

(n25)Footnote 25. Code Civ. Proc. § 2032.240, 2032.250.
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(n26)Footnote 26. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).

(n27)Footnote 27. See Code Civ. Proc. § 2032.250.
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§ 62.43 Proceedings for Order Authorizing Physical or Mental Examination

[1] Stipulation for Physical or Mental Examination

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
STIPULATION FOR ____________________
[PHYSICAL or MENTAL or BLOOD] EXAMINA-
TION OF ____________________ [name ]
Code Civ. Proc. § 2016.030

__________________________________________________

It is hereby stipulated between the parties through their respective counsel that ___________________ [specify name
and status of person to be examined e.g., plaintiff], ___________________ [name ], ___________________ [submit to
or produce ___________________ (name ) for] a ___________________ [physical or mental or blood] examination to
be conducted by Dr. ___________________ [name ] on ____________________ [date ], at ____________________
[time ], at ___________________ [place ] to determine ___________________ [specify condition in question, e.g., the
extent and nature of any skeletal, muscular, soft tissue, or nerve damage or injury to, or abnormality of, plaintiff's neck,
arms, shoulders, and back, including, in particular, any evidence of loss of normal range of motion].

It is further stipulated that the nature, scope, conditions, and manner of the examination are to be as follows:

[Specify, in as many separately numbered subparagraphs as necessary, the nature, manner, scope, and conditions of the
examination demanded. ]

It is further stipulated that ___________________ [set forth other items to which counsel have stipulated, such as
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agreement for payment of costs of the examination, e.g., ___________________ (specify party, e.g., defendant)
___________________ (name ) shall pay ____________________ [specify examinee's name ]'s fees and all related
costs of the examination, including all diagnostic procedures utilized].

It is further stipulated that ___________________ [set forth other items to which counsel have stipulated, such as
agreement for exchange of reports, e.g., the examining physician shall deliver on the same date to each of the attorneys
signing this stipulation copies of all reports of the examination, including a history, examinations, findings, results of all
tests or procedures done by him/her or at his/her instance, diagnoses, prognoses, and conclusions. There shall be no
further exchange or delivery of reports of examinations by reason of, or based on, the provisions of Section 2032.610 or
2032.640 of the Code of Civil Procedure, and this stipulation is not a demand pursuant to Section 2032.620 of the Code
of Civil Procedure. This agreement, however, is not intended to be construed to preclude the disclosure of such reports
pursuant to other provisions of Sections 2016.010-2036.050 of the Code of Civil Procedure].

It is further stipulated that ___________________ [set forth any further agreement, such as one relating to existence of
good cause for the examination and issuance of an order for the examination, e.g., good cause exists for this
examination and that an order may be entered in accordance with the terms of this stipulation on the presentation
thereof to the court].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of stipulation is for use by parties to stipulate to an examination under Code of Civil Procedure Section
2016.030 and may be adapted to reflect the particular agreement of the parties. Some courts prefer that such
examinations be taken on stipulation.n1 If the parties cannot agree, a defendant seeking the initial physical examination
of a personal injury plaintiff must proceed by demand,n2 and all others must proceed on motion.n3

[ii] Exchange of Reports and Waiver of Privilege

Former law specified that the provisions of pre-1986 Code of Civil Procedure Section 2032(b)(1), (2), governing the
exchange of reports and consequent waiver of privileges, would apply unless the parties specifically agreed
otherwise.n4 The present provision gives a party who submits to or produces another for an examination pursuant to
stipulation the option to demand delivery of the report of the examination and all attendant test results, as well as copies
of reports of all earlier examinations of the same condition of the examinee made by the same or any other examiner.n5
A party who complies with a demand under Code of Civil Procedure Section 2032.610 is entitled to receive reciprocal
reports.n6 By demanding and obtaining a report or by deposing the examiner (other than under Code of Civil Procedure
Section 2034.410 et seq.), the party who submitted to, or produced another for examination waives all privileges and
work product protection.n7 Thus, counsel should specify whether the stipulation incorporates a demand under Code of
Civil Procedure Section 2032.610 or is intended as a substitute for or a waiver of those rights.n8

[iii] Service of Stipulation
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It is recommended that a copy of the final stipulation be served on the party to be examined and a declaration of proof
of service be made and retained.

[iv] Enforcement of Stipulation

A stipulation may be enforced by motion under Code of Civil Procedure Section 2032.420 for an order compelling
compliance and/or the imposition of monetary sanctions, an issue sanction, an evidence sanction, or a terminating
sanction.n9

[c] References

For a discussion of stipulations generally, see Chapter 41.

[2] Notice of Motion and Motion for Order for Physical or Mental Examination

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER REQUIRING ____________________ [specify,
e.g., PLAINTIFF] ____________________ [name ]
TO ____________________ [SUBMIT TO or PRO-
DUCE ____________________ (name ) FOR]
____________________ [PHYSICAL or MENTAL]
EXAMINATION [; POINTS AND AUTHORITIES;
DECLARATION(S) OF ____________________
(name(s ))] [Telephone Appearance]
Code Civ. Proc. §§ 2032.310, 2032.320
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

To ____________________ [name of person to be examined ] and his/her attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ] or as soon
thereafter as the matter may be heard, in [____________________ (Department or Division) _____ of] this court,
located at ___________________ [street address ], ____________________ [city ], ____________________ [specify
moving party, e.g., defendant] ____________________ [name ] will, and hereby does, move for an order requiring
____________________ [specify party, e.g., plaintiff] ____________________ [name ] to _____ [submit to or produce
____________________ (name ), who is ____________________ (a person in plaintiff's custody or a person under
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plaintiff's legal control or ____________________ (specify agency status, e.g., employed by plaintiff as a truck driver)),
for] a ____________________ [physical or mental] examination] to be conducted by Dr. ____________________
[name ] [, a specialist in the field of ____________________ [specify, e.g., ophthalmology], and his/her assistants on
_____ [date ], at _____[time ], at ____________________ [location, e.g., the offices of Dr. _____ (name )] located at
____________________ [street address and city ] or at such time and place as the court may direct.

The examination is to include ____________________ [specify manner, conditions, scope, and nature of examination,
including all tests or procedures to be employed ], to determine ____________________ [specify particular physical or
mental condition in controversy, e.g., the extent of the injuries to plaintiff's eyesight alleged in the complaint].

The motion will be made on the ground that there is good cause for the examination in that ____________________
[set forth facts showing that the physical or mental condition is in controversy in the action, and other facts showing
good cause, e.g., that the moving party is unable to obtain information about that condition by means other than an
examination ].

[ADD, if additional X-rays are sought ]

The motion for additional X-rays will be made on the ground that there is good cause for them in that
____________________ [set forth facts showing good cause for additional X-rays, e.g., the last set of X-rays of the
examinee's ____________________ (specify body part ) was taken _____ (specify period of time, e.g., over one year)
ago, and he/she presently complains of worsening symptoms in that area of his/her body], as more fully set forth in the
declaration of ____________________ [name ] accompanying this motion.

[ADD, if place of examination more than 75 miles
from examinee's residence ]

The motion will also be made on the ground that there is good cause for the travel involved for ____________________
[name of examinee ] to come to the requested place for the examination, which is ____________________ [number ]
miles from his/her residence, in that _____ [specify facts showing good cause, e.g., Dr. _____ (name ) is uniquely
qualified by her long experience in treating ___________________ (specify condition ) to conduct this examination], as
more fully set forth in the declaration of ____________________ [name ] accompanying this motion.

[CONTINUE ]

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of ___________________ [name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]
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[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party who seeks leave of court to obtain discovery by a
physical examination, other than the initial, routine examination that a defendant may demand of plaintiff in a personal
injury action,n10 or by a mental examination. The motion must specify the time, place, manner, conditions, scope, and
nature of the examination, as well as the identity and specialty, if any, of the person or persons who will perform the
examination. The motion will be granted only on a showing of good cause for the examination.n11 When good cause is
shown, multiple defense examinations of the personal injury plaintiff may be permitted. However, in such cases, the
good cause requirement should be strictly applied.n12

For a discussion of procedures for obtaining an order authorizing a medical examination, see § 62.04.

[ii] Place of Examination More Than 75 Miles From Examinee's Residence

If the place of examination is more than 75 miles from the examinee's residence, a separate showing of good cause for
the travel involved must be made.n13

[iii] Additional X-Rays

If the examinee has submitted or authorized access to X-rays of any area of his or her body for inspecting by the
examining physician, good cause for additional X-rays of that area must be shown.n14

[iv] Declaration Showing Prior Attempt to Proceed by Agreement

Before moving for a physical or mental examination under Code of Civil Procedure Sections 2032.310, 2032.320, the
moving party must have made a reasonable and good faith attempt to arrange for the examination by an agreement
under Code of Civil Procedure Section 2016.030. The motion must be accompanied by a declaration stating facts
showing such an attempt.n15

For discussion of examinations by agreement, see § 62.05. For a form of agreement for a mental or physical
examination, see [1], above.

[v] Extraordinary Procedures

Although not required by statute, if the motion seeks the performance of unusual, painful, protracted, dangerous, or
intrusive procedures, good practice may suggest that the motion be accompanied by a declaration of a physician
explaining the necessity for those procedures and the degree of pain or danger involved. For form of declaration
concerning extraordinary procedures, see [4], below.

[vi] Service of Notice

If the person to be examined is not a party,n16 service of the notice of motion must be made on that person. Service
must also be made on all parties who have appeared in the action, regardless of the party status of the person to be
examined.n17

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
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procedures, see Chapter 8.

For memoranda of points and authorities relating to a motion for an order authorizing a mental or physical examination,
see California Points and Authorities, Ch. 80, Discovery , Part VII.

[3] Declaration Supporting Motion for Order Authorizing Physical or Mental Examination

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
REQUIRING ____________________ [specify, e.g.,
PLAINTIFF] ____________________ [name ] TO
____________________ [SUBMIT TO or PRO-
DUCE ____________________ (name ) FOR]
____________________ [PHYSICAL or MENTAL]
EXAMINATION
Code Civ. Proc. §§ 2032.310, 2032.320
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ____________________ (specify moving party,
e.g., defendant) ____________________ (name )].

2. 2.This declaration is made in support of ____________________ [specify moving party, e.g., defendant]'s
motion for an order requiring ____________________ [specify party, e.g., plaintiff] ____________________ [name ]
to _____ [submit to or produce ____________________ (name ), ____________________ (his/her agent or a person in
his/her custody or a person under his/her legal control), for] a ____________________ [physical or mental]
examination] to be taken by Dr. ____________________ [name ] [, a specialist in the field of ____________________
(specify, e.g., ophthalmology,)] and his/her assistants on _____ [date ], at _____ [time ], at ____________________
[location, e.g., the offices of Dr. ____________________ (name )] located at ____________________ [street address
and city ], or at such time and place as the court may direct.

3. 3.This is an action ____________________ [specify, e.g., for personal injuries allegedly sustained as a result of
the automobile accident which is the subject of this action].
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[ADD, if examinee is not a party ]

4. 4. ____________________ [Name of examinee ] is ____________________ [set forth facts showing that
examinee is agent of opposing party, or under his/her legal control, or in his/her custody ].

[CONTINUE ]

5. 5. ____________________ [Set forth facts showing that condition to be examined is in controversy, e.g.,
Plaintiff alleged in the complaint that his/her eyesight was impaired as a result of the automobile accident].

6. 6.The proposed examination is to include ____________________ [specify manner, conditions, scope, and
nature of examination, including all tests or procedures to be employed ], to determine ____________________
[specify particular physical or mental condition in controversy, e.g., the extent of the injuries to plaintiff's eyesight
alleged in the complaint].

7. 7.There is good cause for this examination in that ____________________ [set forth facts showing good cause
for the examination (and, if additional X-rays of area of examinee's body are sought, set forth facts specifically showing
good cause for additional X-rays), e.g., I have repeatedly requested that plaintiff's attorneys provide me with copies of
his/her medical records relating to ____________________ (specify condition in controversy ) but they have failed to
provide such information. Defendant is therefore unable to adequately or safely prepare for or proceed to trial in this
action without information ascertained and evaluated by a physician of his/her choice, respecting the nature and extent
of the above-stated injury and its pathology and prognosis. Copies of written requests for plaintiff's medical records
concerning _____ (specify condition in controvery ) sent to plaintiff's attorneys on ____________________ (dates ) are
attached to this declaration and made a part of it as Exhibits _____. Further, there is good cause for additional X-rays of
____________________ (specify area of examinee's body ) in that the last X-rays were taken by Dr.
____________________ (name ), on _____ (date), over one year ago. During the taking of his oral deposition on _____
(date), ____________________ (name of examinee) complained of continued and worsening symptoms in that area of
his/her body. Copies of pages _____ of the deposition transcript, where this testimony appears, are attached to this
declaration and made a part of it as Exhibit _____].

[ADD, if local rules require statement as to whether
moving party has previously sought examination of examinee and,
if so, a showing of good cause for additional examination ]

8. 8.This is the _____[number, e.g, second] examination of _____[name of examinee ] sought by _____[specify
moving party, e.g., defendant]. There is good cause for an additional examination in that ____________________ [set
forth facts showing good cause for additional examination, that examination is not unreasonably cumulative or
duplicative, and that information is not obtainable from some other more convenient, less burdensome, or less
expensive source, e.g., the first examination was taken over two years ago and _____ (name of examinee ) claims that
his/her symptoms have worsened). ___________________ (Name of examinee ) also stated in his/her deposition on
____________________ (date ) that he/she has not been examined regarding the condition(s) in issue since the first
examination; copies of pages _____ of the deposition transcript, where this testimony appears, are attached to this
declaration and made a part of it as Exhibit _____].

[CONTINUE ]

[EITHER, if examiner is physician ]

9. 9.Dr. ____________________ [name of physician who will conduct examination ] is a duly licensed and
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practicing physician in the State of California with offices at ____________________ [street address and city ] [,
specializing in the field of ____________________ (specify )]. [____________________ (Set forth additional
qualifications showing special expertise in particular tests or procedures to be performed, e.g., teaching posts,
publications, professional membership, etc. )].

[OR, if mental examiner is nonphysician ]

9. 9.Dr. ____________________ [name of examiner ] is a licensed clinical psychologist who holds a doctoral
degree in psychology from _____ [specify university or other institution ] and has had _____ years of postgraduate
experience in the diagnosis of emotional and mental disorders, including ____________________ [specify experience ].
[____________________ (Set forth additional qualifications showing special expertise in particular tests or procedures
to be performed, e.g., teaching posts, publications, professional membership, etc. )].

[ADD, if place of examination is
more than 75 miles from residence of examinee ]

10. 10.The place of the proposed examination is _____ miles from the residence of ____________________ [name
of examinee ]. There is good cause for the travel involved in that ____________________ [set forth facts showing good
cause, e.g., the proposed examiner is particularly qualified to perform the tests and procedures involved and there are no
known examiners similarly qualified within 75 miles of the examinee's residence]. ___________________ [Specify
moving party, e.g., Defendant] is prepared to advance the reasonable expenses and costs to the examinee in the amount
of $ ____________________, or in an amount otherwise determined by the court, for travel to the place of examination.

[CONTINUE ]

11. 11. ____________________ [Specify moving party, e.g., Defendant][, by his/her attorney,
____________________ (name ), (declarant herein,)] contacted ____________________ [name ], attorney for _____
[specify opposing party, e.g., plaintiff] ____________________ [name ], [in person and/or by telephone and/or by
letter] on ____________________ [date(s )] to attempt to arrange for this examination by an agreement under Code of
Civil Procedure Section 2016.030. However, he/she refused to proceed by agreement. [____________________ (Copy
or Copies] of correspondence between ____________________ (name ), attorney for ____________________ (specify
moving party, e.g., defendant) (and declarant herein), and ____________________ (name ), attorney for
____________________ (specify opposing party, e.g., plaintiff), dated ____________________ (date(s )), relating to
____________________ (specify moving party, e.g., defendant)'s attempts to arrange for the examination by agreement,
____________________ (is or are) attached to and made a part of this declaration as Exhibit(s) _____.]

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________ [signature ]

[b] Comments

[i] Use of Form

This form of declaration is for use by a party who seeks leave of court to obtain discovery by a physical or mental
examination under Code of Civil Procedure Sections 2032.310 and 2032.320.n18

The declaration must set forth facts to show that the condition to be examined is in controversy,n19 and that there is
good cause for the examination.n20
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The declaration must also set forth facts to show good cause for the travel involved if the place of examination is
located more than 75 miles from the examinee's residence,n21 or if the motion seeks additional X-rays of an area of the
examinee's body that was previously X-rayed.n22

[ii] Attempt to Proceed by Agreement

The form includes a paragraph for stating facts to show that the moving party made a reasonable and good faith attempt
to arrange for the examination by an agreement under Code of Civil Procedure Section 2016.030. A declaration to this
effect is a prerequisite for bringing a motion for an order authorizing a physical or mental examination.n23 Because of
the importance of establishing that the party seeking the order for an examination attempted first to proceed by
agreement, it is a good practice to state proposals for that agreement in written correspondence, and to attach copies of
the correspondence to the declaration.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[4] Physician's Declaration Supporting Motion for Order Authorizing Examination Involving Unusual
Diagnostic Procedures

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF DR. ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
REQUIRING ____________________ [specify, e.g.,
PLAINTIFF] ____________________ [name ] TO
____________________ [SUBMIT TO or PRO-
DUCE ____________________ (name ) FOR]
____________________ [PHYSICAL or MENTAL]
EXAMINATION
Code Civ. Proc. §§ 2032.310, 2032.320
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.I am a physician duly licensed to practice medicine in the State of California [, specializing in the area of
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_____ [specify area of medical expertise ].

2. 2.I have _________________[special] knowledge and experience in the administration and use of
____________________ [specify type of unusual diagnostic procedures sought in motion, e.g., myelograms] for
diagnostic purposes relating to ____________________ [specify condition in controversy ] by virtue of
____________________ [specify basis for knowledge or expertise, e.g, special studies, years of administering
procedure, publications, teaching posts ].

3. 3.This procedure consists of the following steps: ____________________ [set forth in detail steps involved in
the procedure ].

4. 4.This procedure usually takes approximately ____________________ [specify duration of procedure, e.g., one
hour] to complete.

[EITHER, if there is pain associated with procedure ]

5. 5.The examinee who submits to this procedure generally experiences _____ [specify degree of pain, e.g., sharp
pain] lasting ____________________ [specify duration of pain, e.g., two to four minutes] when
____________________ [specify point in procedure when pain experienced ].

[AND/OR, if there is risk associated with procedure ]

6. 6.There is a ____________________ [specify degree of risk involved, e.g., ____________________ percent] risk
that ____________________ [specify potential danger involved in procedure ].

[AND/OR, if no pain or no risk involved ]

7. 7.According to my previous experience, there is usually no ____________________ [pain and/or risk of
____________________ (specify )] associated with this procedure.

[CONTINUE ]

8. 8.In my professional opinion, this procedure is necessary in order to determine ____________________ [specify
condition in controversy to be determined ] because ____________________ [set forth facts showing necessity of
procedure ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Date: ___________________

___________________ [signature ]

[b] Comments

This form of declaration is for use to support a motion for an order authorizing a physical or mental examination when
the motion seeks the performance of unusual, painful, protracted, dangerous, or intrusive diagnostic procedures.
Although not required by statute, good practice may suggest that this motion be accompanied by a declaration of a
physician explaining the necessity for those procedures and the degree of pain or danger involved.

[c] References

For a general discussion and form of declaration, see Chapter 8.
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[5] Stipulation of Personal Injury Plaintiff Seeking to Recover Only for Usual Mental and Emotional
Distress

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
STIPULATION TO PREVENT MENTAL EXAM-
INATION OF PLAINTIFF ____________________
[name ]
Code Civ. Proc. § 2032.320
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

It is hereby stipulated by plaintiff ____________________ [name ], by and through his/her counsel and in order to
demonstrate that there is no need or good cause for the mental examination of plaintiff requested by defendant
____________________ [name ], that (1) plaintiff makes no claim for mental and emotional distress over and above
that usually associated with the physical injuries that he/she has claimed, and (2) no expert testimony regarding this
usual mental and emotional distress will be presented by plaintiff at trial in support of the claim for damages.

[It is further stipulated that if a mental examination of plaintiff is ordered by the court, plaintiff will not be bound by the
foregoing stipulation and may increase his/her claim to include mental and emotional distress over and above that
usually associated with the physical injuries that he/she has claimed, and may present expert testimony regarding this
unusual mental and emotional distress at trial in support of any claim for damages.]
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for Plaintiff ___________________ [name ]

[b] Comments

This form of stipulation is for use by a personal injury plaintiff who is not seeking recovery for mental or emotional
distress over and above that usually associated with the physical injuries he or she has claimed. If a party seeking
recovery for personal injuries stipulates that (1) no claim is being made for mental and emotional distress over and
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above that usually associated with the physical injuries claimed, and (2) no expert testimony regarding this usual mental
and emotional distress will be presented at trial in support of the claim for damages, a mental examination of a person
for whose personal injuries a recovery is being sought shall not be ordered except on a showing of exceptional
circumstances.n24 It is not clear what constitutes exceptional circumstances. As originally proposed, the draft
legislation allowed the court to order a mental examination after such a stipulation only if its purpose was vocational
rehabilitation testing.n25

Plaintiff may want to include the second paragraph in hopes of not being bound by the stipulations if the court finds
exceptional circumstances and orders the mental examination. Alternatively, if the party seeking the mental examination
is willing to stipulate to drop its request and not to renew it, the stipulation could be made and signed by both parties.

[c] References

For a general discussion of the use of stipulations to modify methods of discovery, see Chapter 41.

[6] Order Authorizing Physical or Mental Examination

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
ORDER REQUIRING ____________________
[specify, e.g., PLAINTIFF] ____________________
[name ] TO ____________________ [SUBMIT TO
or PRODUCE ____________________ (name )
FOR] ____________________ [PHYSICAL or
MENTAL] EXAMINATION
Code Civ. Proc. §§ 2032.310, 2032.320

__________________________________________________

The motion of ____________________ [specify moving party, e.g., defendant] ____________________ [name ] for an
order requiring ____________________ [specify party, e.g., plaintiff] ____________________ [name ] to _____
[submit to or produce ____________________ (name ), ____________________ (his/her agent or a person in his/her
custody or a person under his/her legal control), for] a ____________________ [physical or mental] examination] came
on regularly for hearing on ___________________ [date ]. Plaintiff appeared by counsel, ____________________
[name ]; defendant appeared by counsel, ____________________ [name ][; ____________________ (name of
nonparty examinee ) appeared by counsel, ____________________ (name )].

On proof made to the satisfaction of the court, and it appearing that there is good cause for the ____________________
[physical or mental] examination sought [, and for the additional X-rays of the examinee's _____ (specify body part )] [,
and for the travel involved to the offices of Dr. ____________________ (name )] [, and it appearing that the
____________________ (specify unusual procedure(s), e.g., meyelogram) procedure is necessary to determine
____________________ (specify condition to be determined )] [add if exceptional circumstances shown for mental
examination following stipulation regarding usual mental and emotional distress:, and it further appearing that
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exceptional circumstances have been shown for a mental examination in that ___________________ (summarize
circumstances )],

IT IS ORDERED that the motion be, and it hereby is, granted and that ____________________ [specify party, e.g.,
plaintiff] ____________________ [name ] ____________________ [submit to or produce ____________________
(name ) for] a ____________________ [physical or mental] examination to be taken by Dr. ____________________
[name ] ____________________ [, a specialist in the field of ____________________ [specify, e.g., ophthalmology,]
and his/her assistants on _____ [date ] at _____ [time ], at ____________________ [location, e.g., the offices of Dr.
_____ (name )] located at ____________________ [street address and city ].

IT IS FURTHER ORDERED that this examination shall be conducted as follows: ____________________ [specify
manner, conditions, scope, and nature of examination, including all tests or procedures to be employed, e.g.,

1. 1.The examining physician may ask, and _____ (name of examinee ) shall answer, questions relating to: the
nature and extent of the injuries alleged to have been sustained in the accident that is the subject matter of this action,
present symptoms and conditions, medical history, including the manner in which the injuries were incurred, prior
injuries and diseases, and occupational history. There shall be no inquiry, other than is necessary to diagnose and
evaluate the injuries, symptoms, and conditions, into the conduct, events, or circumstances alleged to have produced or
contributed to the accident.

2. 2.The examining physician may use, and ____________________ (name of examinee ) shall cooperate in the use
of, accepted diagnostic instruments, tests, manipulations, and techniques, including ____________________ (specify
procedures ).

3. 3. ____________________ (Continue, as appropriate, with other conditions, such as the manner and extent to
which bodily fluids, products, and tissues may be taken for laboratory analysis; arrangements for calling in specialists
and consultants; arrangements for the presence of counsel or for making audio record of examination, etc. )].

[ADD, if place of examination is
more than 75 miles from examinee's residence ]

IT IS FURTHER ORDERED that ____________________ [specify moving party, e.g., defendant] pay to
____________________ [name of examinee ] $ _____as the reasonable expenses and costs for ____________________
[name of examinee ] to travel to ____________________ [specify location of examination ], the place of the
examination.
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion to require a party to submit to or produce a person for
a physical or mental examination under Code of Civil Procedure Sections 2032.310 and 2032.320.n26 The order must
specify the person or persons who may perform the examination, and the time, place, manner, diagnostic tests and
procedures, conditions, scope, and nature of the examination.n27

If the place of the examination is more than 75 miles from the residence of the examinee, the order must be made only
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on the court's determination that there is good cause for the travel involved, and conditioned on the advancement by the
moving party of the reasonable expenses and costs to the examinee for travel to the place of examination.n28

If a party stipulates to mental and emotional distress usually associated with the physical injuries claimed, as is set forth
in the form of stipulation in [5], above, a mental examination may not be ordered except on a showing of exceptional
circumstances.n29

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical Examinations

FOOTNOTES:
(n1)Footnote 1. See discussion in § 62.05[1].

(n2)Footnote 2. See Code Civ. Proc. § 2032.220; see form in § 62.40.

(n3)Footnote 3. See Code Civ. Proc. § 2032.310; see forms in [2]-[4], below.

(n4)Footnote 4. See pre-1986 Code Civ. Proc. § 2032(b)(3); Grover v Superior Court (1958) 161 Cal. App. 2d
644, 649, 327 P.2d 212 (decided under prior law).

(n5)Footnote 5. Code Civ. Proc. § 2032.610.

(n6)Footnote 6. See Code Civ. Proc. § 2032.640.

(n7)Footnote 7. See Code Civ. Proc. § 2032.630.

(n8)Footnote 8. See Code Civ. Proc. § 2016.030 (parties may modify procedures by stipulation).

(n9)Footnote 9. See Code Civ. Proc. § 2032.420; see discussion § 62.05[3] and forms in § 62.44.

(n10)Footnote 10. See Code Civ. Proc. § 2032.220; see § 62.03 for discussion of demand for physical examination
in personal injury action).

(n11)Footnote 11. Code Civ. Proc. §§ 2032.310, 2032.320.

(n12)Footnote 12. See Shapira v. Superior Court (1990) 224 Cal. App. 3d 1249, 1255-1256, 274 Cal. Rptr. 516 .

(n13)Footnote 13. Code Civ. Proc. § 2032.320(e).

(n14)Footnote 14. Code Civ. Proc. § 2032.520.

(n15)Footnote 15. Code Civ. Proc. § 2032.310(b); see [3], below, for form of supporting declaration.

(n16)Footnote 16. See Code Civ. Proc. § 2032.020(a) (party may obtain discovery by means of physical or mental
examination of party, agent of party, or person in custody or under legal control of party).

(n17)Footnote 17. See Code Civ. Proc. § 2032.310(c).
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(n18)Footnote 18. See Code Civ. Proc. §§ 2032.310, 2032.320.

(n19)Footnote 19. See Code Civ. Proc. § 2032.020(a) (party may obtain discovery by mental or physical
examination if mental or physical condition of person to be examined is in controversy).

(n20)Footnote 20. Code Civ. Proc. §§ 2032.310, 2032.320.

(n21)Footnote 21. See Code Civ. Proc. § 2032.320(e).

(n22)Footnote 22. Code Civ. Proc. § 2032.520.

(n23)Footnote 23. Code Civ. Proc. § 2032.310(b).

(n24)Footnote 24. Code Civ. Proc. § 2032.320.

(n25)Footnote 25. See Reporter's Notes to Proposed Cal. Civ. Disocvery Act of 1986, Notes to § 2032(d).

(n26)Footnote 26. See Code Civ. Proc. §§ 2032.310, 2032.320.

(n27)Footnote 27. Code Civ. Proc. § 2032.310(b). See discussion in § 62.04[5].

(n28)Footnote 28. Code Civ. Proc. § 2032.320(e).

(n29)Footnote 29. See Code Civ. Proc. § 2032.320(b).
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3-62 California Deposition and Discovery Practice § 62.44

§ 62.44 Proceedings to Impose Sanctions for Failure to Submit to or Produce Another for Physical or Mental
Examination

[1] Notice of Motion and Motion for Order Imposing Sanctions for Failure to Submit to or Produce Another
for Physical or Mental Examination

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER ____________________ [specify, e.g., TO
STAY PROCEEDINGS UNTIL DISCOVERY OR-
DER OBEYED] FOR FAILURE OF
____________________ [specify, e.g., PLAINTIFF]
_____[name ] TO ____________________ [SUBMIT
TO or PRODUCE ____________________ (name )
FOR] ____________________ [PHYSICAL or
MENTAL] EXAMINATION AND TO IMPOSE
MONETARY SANCTION [; MEMORANDA; DE-
CLARATION(S) OF ____________________
(name(s ))] [Telephone Appearance]
Code Civ. Proc. §§ 2023.030,
2032. _____ [240 or 250 and/or 410 and/or 420]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

Page 374



To ____________________ [name(s) of party and/or person against whom sanctions sought ] and to his/her/their
attorney(s) of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ] or as soon
thereafter as the matter may be heard, in [____________________ (Department or Division) ____________________
of] this court, located at ____________________ [street address ], ____________________ [city ],
____________________ [specify moving party, e.g., defendant] ____________________ [name ] will, and hereby
does, move for an order imposing a[n] ____________________ [issue or evidence or terminating] sanction against
____________________ [specify person(s) against whom sanction sought, e.g., plaintiff ____________________
(name )(, and ____________________ (name ), his/her attorney of record)], by

[EITHER, if seeking issue sanction ]

taking the following facts as established in the action in accordance with the ____________________ [claim or
defense] of ____________________ [specify moving party, e.g., defendant]: ____________________ [set forth facts to
be taken as established ].

[OR, if seeking issue sanction ]

prohibiting ____________________ [specify party, e.g., plaintiff] from ____________________ [supporting or
defending] the following ____________________ [claims or defenses]: ____________________ [set forth claims or
defenses ].

[OR, if seeking evidence sanction ]

prohibiting ____________________ [specify party, e.g., plaintiff] from introducing the following matters in evidence:
____________________ [set forth matters ].

[OR, if seeking terminating sanction ]

striking out the following [parts of] pleadings of ____________________ [specify disobedient party, e.g., plaintiff]:
____________________ [set forth pleadings or parts thereof ].

[OR, if seeking terminating sanction ]

staying further proceedings by ____________________ [specify disobedient party, e.g., plaintiff] until he/she complies
with the order of this court requiring him/her to _____[submit to or produce _____ (name ) for] a
____________________ [physical or mental] examination.

[OR, if seeking terminating sanction ]
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dismissing _____ [this action or specify part of action to be dismissed ] against ____________________ [specify party,
e.g., plaintiff].

[OR, if seeking terminating sanction ]

rendering a judgment by default against ____________________ [specify party, e.g., plaintiff] and in favor of
____________________ [specify moving party, e.g., defendant].

[CONTINUE ]

____________________ [Specify moving party, e.g., Defendant] will also move for an order imposing, in addition to
the foregoing ____________________ [issue or evidence or terminating] sanction, a monetary sanction in the amount
of $_____ against ____________________ [specify, e.g., plaintiff ____________________ (name ) and
____________________ (name ), his/her attorney].

The motion will be made on the ground that [on the advice of his/her attorney, ____________________ (name )],
____________________ [specify disobedient party, e.g., plaintiff] failed to ____________________ [submit to or
produce ____________________ (name ) for] a ____________________ [physical or examination] pursuant to
____________________ [an order of this court compelling (response to and) compliance with ____________________
(specify party, e.g., defendant)'s demand for a physical examination or an order of this court requiring a
____________________ (physical or mental) examination or a written agreement between ____________________
(specify, e.g., plaintiff and defendant) for a ___________________ (physical or mental) examination]. The motion for a
monetary sanction will be made on the ground that the failure to ___________________ [submit to or produce another
for] examination was without substantial justification and there are no circumstances that make the imposition of the
requested sanction unjust.

The motion will be based on this notice of motion, the memoranda provides below, the attached declaration(s) of
___________________ [name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion and motion is for use to obtain an order imposing an issue, evidence, or terminating
sanction against a party, person, or attorney for the failure to submit to or produce another for a mental or physical
examination.n1 The order may be obtained by a defendant entitled to the examination when a plaintiff fails to obey an
order under Code of Civil Procedure Section 2032.240 compelling response to and compliance with a demand for a
physical examination,n2 or an order under Code of Civil Procedure Section 2032.250 compelling compliance with a
demand for a physical examination after a response has been made.n3 The order may also be obtained by a party
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entitled to the examination when another party fails to submit to or produce another for a mental or physical
examination in response to a court order to do so under Code of Civil Procedure Sections 2032.310 and 2032.320, or in
response to a written agreement between the parties under Code of Civil Procedure Section 2016.030.n4

If a party fails to submit to or produce another for examination, the court may make those orders that are just, including
the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code of Civil Procedure
Section 2023.030. In lieu of or in addition to that sanction, the court may impose a monetary sanction under Code of
Civil Procedure Section 2023.030(a).n5 However, sanctions for failure to produce a person for examination may not be
imposed if the party failing to comply can demonstrate an inability to produce that person for examination.n6

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n7

A request for a sanction must, in the notice of motion, identify any person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n8

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For further discussion of the availability of sanctions, see Chapter 42.

For memoranda relating to a motion for sanctions for failure to submit to or produce another for examination pursuant
to court order or agreement between parties, see California Points and Authorities, Ch. 86, Physical and Mental
Examinations (Matthew Bender). For memoranda supporting and opposing sanctions based on California Rules of
Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to California Points and Authorities, Ch. 82,
Regulation of Discovery and Sanctions (Matthew Bender).

[2] Declaration Supporting Motion for Order Imposing Sanctions for Failure to Submit to or Produce
Another for Physical or Mental Examination

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
____________________ [specify, e.g., TO STAY
PROCEEDINGS UNTIL DISCOVERY ORDER
OBEYED] FOR FAILURE OF
____________________ [specify, e.g., PLAINTIFF]
_____ (name) TO ____________________ [SUBMIT
TO or PRODUCE ____________________ (name )
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)
)

FOR] ____________________ [PHYSICAL or
MENTAL] EXAMINATION AND TO IMPOSE
MONETARY SANCTION
Code Civ. Proc. §§ 2023.030,
2032. _____ [240 or 250 and/or 410 and/or 420]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ____________________ (specify moving party,
e.g., defendant), ____________________ (name )].

2. 2.This declaration is made in support of ____________________ [specify moving party, e.g., defendant]'s
motion for an order ____________________ [specify nature of sanction sought, e.g., staying further proceedings in this
action until a discovery order is obeyed] based on the failure of ____________________ [specify party, e.g., plaintiff]
to ____________________ [submit to or produce ____________________ (name ) for] a ____________________
[physical or mental] examination pursuant to ____________________ [an order of this court compelling (response to
and) compliance with defendant's demand for a physical examination or an order of this court requiring that
examination or a written agreement between ____________________ (specify, e.g., plaintiff and defendant) for that
examination]. This declaration is also made in support of ____________________ [specify moving party, e.g.,
defendant]'s motion for an order that, in addition to the foregoing sanction, a monetary sanction in the amount of $
_____ be imposed against ____________________ [specify, e.g., plaintiff] [and his/her attorney, _____ (name )].

3. 3.The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of
action or proceeding ].

4. 4.A true copy of the above-stated ____________________ [demand (and response agreeing to comply) and/or
order of this court or agreement] [and the proof of service] ____________________ [is or are] attached to this
declaration and made a part of it as Exhibit(s) _____.

5. 5.[On the advice of ____________________ (name ), ____________________ his/her attorney,]
____________________ [specify party, e.g., plaintiff] failed to _____ [appear or produce ____________________
(name )] for the ____________________ [physical or mental] examination scheduled for ____________________
[date ], at ____________________ [time ], at ____________________ [location, e.g., the office of Dr.
____________________ (name )], located at ____________________ [street address and city ], the date, time, and
location specified in the ____________________ [demand or order or agreement].

6. 6.As a result of ____________________ [specify party, e.g., plaintiff]'s failure to comply with the
____________________ [demand or order or agreement], ____________________ [specify moving party, e.g.,
defendant ] has been unable to ____________________ [specify effects of opposing party's noncompliance, e.g.,
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ascertain the facts on which plaintiff is basing his/her claim of personal injury in this action].

[7. Set forth facts, if any, showing previous sanctions awarded against disobedient party or person. ]

8. 8. ___________________ [Specify responding party, e.g., Plaintiff] did not act with substantial justification and
there are no other circumstances making the requested monetary sanction unjust.

9. 9. ____________________ [Specify moving party, e.g., Defendant] bases his/her request for the imposition of a
monetary sanction against ____________________ [specify, e.g., plaintiff (and ____________________ (name ),
his/her attorney)] in the amount of $_____ on ____________________ [specify items of cost, including fees paid to
examiner, advancement of travel expenses to place of examination, if any, and costs of bringing motion ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________[signature ]

[b] Comments

[i] Use of Form

This form of declaration may be used in support of a motion for an order that sanctions be imposed against a person,
party, or attorney who failed to comply with a court order or agreement to submit to or to produce another person for a
physical or mental examination.n9

[ii] Items of Cost

A request for a monetary sanction must be accompanied by a declaration setting forth facts supporting the amount of the
sanction sought.n10 Items of cost incurred by a party entitled to a physical or mental examination as a result of another's
failure to submit to or produce another for that examination may include fees paid or payable to the examiner who
scheduled time for the examination and advancement of travel expenses, if any,n11 as well as the cost of bringing the
motion for sanctions.n12

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Impose Sanctions for Failure to Submit to or Produce Another for Physical or
Mental Examination

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION
____________________ [specify, e.g., TO STAY
PROCEEDINGS UNTIL DISCOVERY ORDER
OBEYED] FOR FAILURE OF
____________________ [specify, e.g., PLAINTIFF]

Page 379
3-62 California Deposition and Discovery Practice § 62.44



)
)
)
)
)

____________________ [name ] TO
____________________ [SUBMIT TO or PRO-
DUCE ____________________ (name ) FOR]
____________________ [PHYSICAL or MENTAL]
EXAMINATION AND TO IMPOSE MONETARY
SANCTION
Code Civ. Proc. §§ 2023.030,
2032. _____ [240 or 250 and/or 410 and/or 420]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

The motion of ____________________ [specify moving party, e.g., defendant] ____________________ [name ] for an
order ____________________ [specify nature of sanction sought, e.g., staying further proceedings until a discovery
order is obeyed] based on the failure of ____________________ [specify party, e.g., plaintiff] to
____________________ [submit to or produce ____________________ (name ) for] a ____________________
[physical or mental] examination pursuant to ____________________ [an order of this court compelling (response to
and) compliance with defendant's demand for a physical examination or an order of this court authorizing that
examination or a written agreement between ____________________ (specify, e.g., plaintiff and defendant) for that
examination], and for an order imposing a monetary sanction in the amount of $_____ against ____________________
[specify, e.g., plaintiff (and ____________________ (name ), his/her attorney)], came on regularly for hearing on _____
[date ]. Plaintiff appeared by counsel ____________________ [name ]; defendant appeared by counsel
____________________ [name ] [; ____________________ (name ), attorney for ____________________ (specify
party, e.g., plaintiff), appeared ____________________ (on his/her own behalf or by counsel ____________________
(name ))].

The court finds that ____________________ [specify, e.g., plaintiff] [and ____________________ (name ), his/her
attorney] ____________________ [has or have] not shown that he/she/they acted with substantial justification or that
other circumstances make imposition of a monetary sanction unjust. [The court further finds that
____________________ (specify party, e.g., plaintiff) has failed to demonstrate an inability to produce
____________________ (name ) for examination.]

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that ____________________ [specify nature of
sanctions sought, e.g., this action be stayed until ___________________ (specify, e.g., plaintiff) ___________________
(name ) comply with the order of this court dated ____________________, requiring ___________________ (name ) to
submit to a physical examination], and that ____________________ [specify party, e.g., plaintiff]
____________________ [name ] [and his/her attorney ____________________ (name )] pay to
____________________ [specify moving party, e.g., defendant] ____________________ [name ] the sum of $ _____
by ____________________ [date ] as a monetary sanction.
Dated: ____________________.
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___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion for sanctions against a person, party, or attorney who
failed to comply with a court order or agreement to submit to or to produce another person for a physical or mental
examination.n13

[c] References

For a general discussion and form of order, see Chapter 8.

For a discussion of sanctions for failure to obey a discovery order generally, see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical ExaminationsCivil ProcedureDiscoveryMisconductCivil ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2032.410, 2032.420.

(n2)Footnote 2. See Code Civ. Proc. §§ 2032.240, 2032.410, 2032.420.

(n3)Footnote 3. See Code Civ. Proc. §§ 2032.250, 2032.410, 2032.420.

(n4)Footnote 4. See Code Civ. Proc. §§ 2032.410, 2032.420.

(n5)Footnote 5. Code Civ. Proc. §§ 2032.410, 2032.420; see also Code Civ. Proc. § 2023.030(a) (monetary
sanctions may be imposed against person who engaged in misuse of discovery process, attorney who advised that
conduct, or both).

(n6)Footnote 6. Code Civ. Proc. §§ 2032.410, 2032.420.

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n8)Footnote 8. Code Civ. Proc. § 2023.040.

(n9)Footnote 9. See Code Civ. Proc. §§ 2032.410, 2032.420; see also Code Civ. Proc. §§ 2032.240, 2032.250
(order compelling response to and/or compliance with demand for physical examination); 2032.310, 2032.320 (order
authorizing physical or mental examination); 2016.030 (agreement for physical or mental examination).

(n10)Footnote 10. Code Civ. Proc. § 2023.040.

(n11)Footnote 11. See Code Civ. Proc. § 2032.320(e) (if place of examination is more than 75 miles from
examinee's residence, moving party must advance expenses and costs of examinee's travel there).

(n12)Footnote 12. See Code Civ. Proc. § 2023.030(a) (court may order one engaging in misuse of discovery
process to pay reasonable expenses incurred by anyone as result of that conduct).
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(n13)Footnote 13. See Code Civ. Proc. §§ 2032.410, 2032.420; see also Code Civ. Proc. §§ 2032.240, 2032.250
(available sanctions for failure to obey order compelling response to and/or compliance with demand for physical
examination); 2032.310, 2032.320 (order requiring examination); 2016.030 (agreement for examination).
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§ 62.45 Demand for Copies of Medical Reports by Party Who Submitted to or Produced Another for
Examination

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
DEMAND BY ____________________ [specify,
e.g., PLAINTIFF] ____________________ [name ]
FOR COPIES OF REPORTS OF
____________________ [PHYSICAL or MEDICAL]
EXAMINATION
Code Civ. Proc. §§ 2032.610, 2032.620

__________________________________________________

To ____________________ [specify party who caused examination to be made, e.g., defendant]
____________________ [name ] and his/her/its attorney of record:

DEMAND IS HEREBY MADE that ____________________ [specify party who caused examination to be made, e.g.,
defendant] ____________________ [name ] deliver to ____________________ [specify demanding party, e.g.,
plaintiff] ____________________ [name ] through his/her attorney, ____________________ [name of attorney ], on or
before ____________________ [date ], the following:

1. 1.A copy of a detailed written report setting out the history, examinations, and findings, including the results of
all tests made, diagnoses, prognoses, and conclusions of Dr. ____________________ [name of examiner ] with regard
to his/her examination of ____________________ [name of examinee ] on ____________________ [date of
examination ].

2. 2.A copy of reports of all earlier examinations of the same condition of ____________________ [name of
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examinee ] made by Dr. ____________________ [name of examiner ] or any other examiner.
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments

[a] Use of Form

This form is for use by a party who submitted to or produced another for a physical or mental examination to exercise
his or her option to demand a copy of the examiner's report of that examination, and a copy of reports of all earlier
examinations of the same condition of the examinee.n1 The demanding party must have complied with a demand for a
physical examination under Code of Civil Procedure Section 2032.220, an order requiring examination under Code of
Civil Procedure Sections 2032.310 and 2032.320, or an agreement for examination under Code of Civil Procedure
Section 2016.030.n2 For a discussion of demands for delivery of medical reports by a party who submitted to or
produced another for medical examination, see § 62.20 [1]. For a discussion of the waiver of any privilege and work
product protection by demanding and obtaining medical reports, see § 62.20[4].

[b] Time for Delivery of Reports

A copy of the reports must be delivered by the examining party within 30 days after service of the demand, or within 15
days of trial, whichever is earlier.n3 If the copy is served by mail, the response period is extended as provided in Code
of Civil Procedure Section 1013.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical Examinations

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2032.610, 2032.620.

(n2)Footnote 2. See Code Civ. Proc. §§ 2032.610, 2032.620.

(n3)Footnote 3. Code Civ. Proc. § 2032.610(b).

(n4)Footnote 4. See Code Civ. Proc. § 2016.050; see also discussion of service in Chapter 8.
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§ 62.46 Proceedings to Compel Party at Whose Instance Examination Was Made to Deliver Medical Reports and
to Impose Monetary Sanction

[1] Notice of Motion and Motion for Order Compelling Delivery of Medical Reports and Imposing Monetary
Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER COMPELLING DELIVERY OF COPIES OF
MEDICAL REPORTS AND IMPOSING MONET-
ARY SANCTION [; POINTS AND AUTHORITIES;
DECLARATION(S) OF ____________________
(name(s ))] [Telephone Appearance]
Code Civ. Proc. §§ 2023.030(a), 2032.610, 2032.620
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

To ____________________ [specify party who caused examination to be made, e.g., defendant]
____________________ [name ] and his/her/its attorney of record:
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NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ] or as soon
thereafter as the matter may be heard, in [____________________ (Department or Division) _____ of] this court,
located at ___________________ [street address ], ____________________ [city ], ____________________ [specify
party, e.g., plaintiff] ____________________ [name ] will, and hereby does, move for an order compelling
___________________ [specify party who caused examination to be made, e.g., defendant] ____________________
[name ] to deliver to ____________________ [specify moving party, e.g., plaintiff] the following:

1. 1.A copy of a detailed written report setting out the history, examinations, and findings, including the results of
all tests made, diagnoses, prognoses, and conclusions of Dr. ____________________ [name of examiner ] with regard
to his/her examination of ____________________ [name of examinee ] on ____________________ [date of
examination ].

2. 2.A copy of reports of all earlier examinations of the same condition of ____________________ [name of
examinee ] made by Dr. ____________________ [name of examiner ] or any other examiner.

____________________ [Specify moving party, e.g., Plaintiff] will also move for an order that a monetary sanction in
the amount of $ _____ be imposed against ____________________ [specify party who caused examination to be made,
e.g., defendant] ____________________ [name ] [and his/her attorney ____________________ (name )] for his/her
failure to _________________[timely] deliver copies of these reports.

This motion will be made on the grounds that ____________________ [specify party who caused examination to be
made, e.g., defendant] has failed to _________________[timely] deliver copies of these medical reports in response to
plaintiff's demand under Code of Civil Procedure Sections 2032.610 and 2032.620. The motion for monetary sanctions
will be made on the ground that the failure to _________________[timely] deliver the medical reports is without
substantial justification and there are no circumstances that make the imposition of the requested sanction unjust.

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party to obtain an order compelling delivery of copies of
medical reports by the party at whose instance an examination was made and who failed to comply with a prior demand
for delivery of those copies under Code of Civil Procedure Sections 2032.610 and 2032.620.n1 For further discussion of
a motion to compel an examining party to deliver copies of medical reports, see § 62.20 [2]. For a discussion of the
waiver of any privilege and work product protection by demanding and obtaining medical reports, see § 62.20[4].

This motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an
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informal resolution of any issued presented by the motion.n2 Notwithstanding the outcome of the motion, the court
must impose a monetary sanction ordering that any party or attorney who fails to confer as required pay the reasonable
expenses, including attorney's fees, incurred by anyone as a result of that conduct.n3

[ii] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, unless it finds that the
one subject to the sanction acted with substantial justification or that other circumstances make imposition of the
sanction unjust.n4

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n5

A request for a sanction must, in the notice of motion, identify any person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n6

[c] References

For a discussion memoranda, an application for an order shortening time of notice, assembly of papers, preparation of
copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.

For memoranda relating to a motion to compel delivery of copies medical reports, see California Points and
Authorities, Ch. 86, Physical and Mental Examinations (Matthew Bender). For memoranda supporting and opposing
sanctions based on California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to
California Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew Bender).

[2] Declaration Supporting Motion for Order Compelling Delivery of Medical Reports and Imposing
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
COMPELLING DELIVERY OF COPIES OF MED-
ICAL REPORTS AND IMPOSING MONETARY
SANCTION
Code Civ. Proc. §§ 2023.030(a), 2032.610, 2032.620
Date: ____________________
Time: _____
Location: _________________
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Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ____________________ [specify moving party,
e.g., plaintiff], ____________________ (name )].

2. 2.This declaration is made in support of ____________________ [specify moving party, e.g., plaintiff]'s motion
for an order compelling ____________________ [specify party who caused examination to be made, e.g., defendant]
____________________ [name ] to deliver to _____ [specify moving party, e.g., plaintiff] a copy of the report of Dr.
____________________ [name of examiner ] concerning his/her examination of ____________________ [name of
examinee ] on ____________________ [date ], and for a copy of reports of all earlier examinations of the same
condition of ____________________ [name of examinee ] made by Dr. ____________________ [name of examiner ]
or any other examiner. This declaration is also made in support of ____________________ [specify moving party, e.g.,
plaintiff]'s motion for a monetary sanction.

3. 3.The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of
action or proceeding ].

4. 4.On _____[date ], ____________________ [specify moving party, e.g., plaintiff] ____________________
[submitted to or produced ____________________ (name of examinee ) for] examination by Dr.
____________________ [name of examiner ], pursuant to ____________________ [a demand for a physical
examination made by or a court order authorizing a ____________________ (physical or mental) examination obtained
by or an agreement for a ____________________ (physical or mental) examination entered into with]
____________________ [specify party who caused examination to be made, e.g., defendant].

5. 5.On ____________________ [date ], I caused a demand for delivery of copies of medical reports under Code of
Civil Procedure Section 2032.610 to be served on ____________________ [specify party who caused examination to
be made, e.g., defendant]. A true copy of this demand, with proof of service affixed to it, is attached to this declaration
and made a part of it as Exhibit A.

6. 6.The date of delivery specified in this demand was ____________________ [date ]. As of the date of this
motion, ____________________ [specify party who caused examination to be made, e.g., defendant] has failed to
deliver copies of these reports to ____________________ [specify moving party, e.g., plaintiff].

7. 7.On ____________________ [date(s )], I contacted ____________________ [name ], attorney for
____________________ [specify party who caused examination to be made, e.g., defendant] [in person and/or by
telephone and/or by letter] to attempt to resolve the issue of delivery of the copies of the medical reports by
____________________ [specify any proposals for resolution made by defendant, e.g., agreeing to a delayed date for
delivery of the reports].

8. 8.As of the date of this motion, all efforts to informally resolve the issue have been unsuccessful.
[____________________ (Copy or Copies) of correspondence between myself and ____________________ (name ),
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attorney for ____________________ (specify party who caused examination to be made, e.g., defendant), dated
____________________ (date(s )), relating to my attempts to resolve informally the issue of delivery of the medical
reports, _____ [is or are] attached to and made a part of this declaration as Exhibit(s) _____.]

9. 9. ___________________ [Specify party who caused examination to be made, e.g., Defendant] did not act with
substantial justification and there are no other circumstances making the requested sanction unjust.

10. 10. ___________________ [Specify moving party, e.g., Plaintiff] bases his/her request for the imposition of a
sanction in the amount of $____________________ on ___________________ [set forth facts supporting amount of
monetary sanction sought ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________ [signature ]

[b] Comments

This form of declaration is for use by a party to support a motion to compel delivery of copies of medical reports under
Code of Civil Procedure Sections 2032.610 and 2032.620.n7

The form includes a paragraph for stating facts to show that the moving party made a reasonable and good-faith attempt
at an informal resolution of the issues presented by the motion. A declaration to this effect is a prerequisite to making a
motion to compel the party at whose instance an examination was made to deliver copies of medical reports.n8

The form also includes a paragraph for stating facts to show the amount of expenses, including attorney's fees, incurred
in bringing the motion. A notice of motion requesting a monetary sanction must be accompanied by a declaration
setting forth facts supporting the amount of any monetary sanction sought.n9

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion Compelling Delivery of Medical Reports and Imposing Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION COMPELLING
DELIVERY OF COPIES OF MEDICAL REPORTS
AND IMPOSING MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2032.610, 2032.620
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________

Page 389
3-62 California Deposition and Discovery Practice § 62.46



Trial Date: ____________________

__________________________________________________

The motion of ____________________ [specify moving party, e.g., plaintiff] ____________________ [name ] for an
order compelling ____________________ [specify party who caused examination to be made, e.g., defendant]
____________________ [name ] to deliver to ____________________ [specify moving party, e.g., plaintiff] a copy of
the medical report resulting from the examination of ____________________ [name of examinee ], and for a copy of
reports of all earlier examinations of the same condition of ____________________ [name of examinee ], in
compliance with ____________________ [specify moving party, e.g., plaintiff]'s demand, and for a monetary sanction,
came on regularly for hearing on ____________________ [date ]. Plaintiff appeared by counsel
____________________ [name ]; defendant appeared by counsel ____________________ [name ][;
____________________ (name of attorney against whom monetary sanction sought ), attorney for defendant, appeared
____________________ (on his/her own behalf or by counsel, ____________________ (name ))].

The court finds that ____________________ [specify moving party, e.g., plaintiff] has engaged in a reasonable and
good-faith attempt at an informal resolution of each issue presented by the motion. The court also finds that
____________________ [specify party who caused examination to be made, e.g., defendant] has not shown that
he/she/it acted with substantial justification or that other circumstances make imposition of a sanction unjust.

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted that ____________________ [specify party who caused
examination to be made, e.g., defendant] ____________________ [name ] deliver to ____________________ [specify
moving party, e.g., plaintiff] ____________________ [name ] the following, on or before ____________________
[date ]:

1. 1.A copy of a detailed written report setting out the history, examinations, and findings, including the results of
all tests made, diagnoses, prognoses, and conclusions of Dr. ____________________ [name of examiner ] with regard
to his/her examination of ____________________ [name of examinee ] on ____________________ [date of
examination ].

2. 2.A copy of reports of all earlier examinations of the same condition of ____________________ [name of
examinee ] made by Dr. ____________________ [name of examiner ] or any other examiner.

IT IS FURTHER ORDERED that ____________________ [specify party who caused examination to be made, e.g.,
defendant] ____________________ [name ] [and his/her attorney ____________________ (name )] pay to
___________________ [specify moving party, e.g., plaintiff] ____________________ [name ] the sum of $ _____ on
or before ____________________ [date ] as a monetary sanction for his/her/its/their failure to deliver copies of the
reports.
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments
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This form of order is for use when the court has granted a motion compelling delivery of copies of medical reports by a
party at whose instance an examination was made who failed to comply with a demand for delivery of copies of those
reports under Code of Civil Procedure Section 2032.620.n10

The form includes language for ordering that the examining party and, if applicable, that party's attorney, pay to the
moving party the reasonable costs and expenses incurred in bringing the motion, as a monetary sanction.n11 See also
comments set forth under [1][b] and [2][b], above.

If a party fails to obey this order, the court may make those orders that are just, including the imposition of an issue,
evidence or terminating sanction, and the imposition of a monetary sanction.n12 For forms of motion seeking such
sanctions, see § 62.48.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical ExaminationsCivil ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2032.610, 2032.620.

(n2)Footnote 2. Code Civ. Proc. § 2032.620(a).

(n3)Footnote 3. Code Civ. Proc. § 2023.020.

(n4)Footnote 4. Code Civ. Proc. § 2032.620(b).

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n6)Footnote 6. Code Civ. Proc. § 2023.040.

(n7)Footnote 7. See Code Civ. Proc. §§ 2032.610, 2032.620.

(n8)Footnote 8. See Code Civ. Proc. § 2032.620(a).

(n9)Footnote 9. Code Civ. Proc. § 2023.040.

(n10)Footnote 10. See Code Civ. Proc. § 2032.620.

(n11)Footnote 11. See Code Civ. Proc. §§ 2023.030(a) (monetary sanctions), 2032.620.

(n12)Footnote 12. See Code Civ. Proc. § 2032.620; see also Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure
to provide discovery).
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§ 62.47 Proceedings to Compel Party Who Demanded Delivery of Medical Reports to Deliver Existing or Later
Reports of Same Condition and to Impose Monetary Sanction

[1] Notice of Motion and Motion for Order Compelling Delivery of Existing or Later Reports and Imposing
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER COMPELLING DELIVERY OF EXISTING
OR LATER MEDICAL REPORTS AND IMPOS-
ING MONETARY SANCTION [; MEMORANDA;
DECLARATION(S) OF ____________________
(name(s ))] [Telephone Appearance]
Code Civ. Proc. §§ 2023.030(a), 2032.640, 2032.650
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

To ___________________ [name of party who demanded copies of medical reports ] and his/her attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
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thereafter as the matter may be heard, in [____________________ (Department or Division) ____________________
of] this court, located at ___________________ [street address ], ____________________ [city ],
____________________ [specify moving party, e.g., defendant] ____________________ [name ] will, and hereby
does, move for an order compelling ____________________ [specify party who demanded copies of medical reports,
e.g., plaintiff] ____________________ [name ] to deliver to ____________________ [specify moving party, e.g.,
defendant] a copy of all existing written reports of examinations of ____________________ [name of examinee ] for
____________________ [specify same condition as that examined pursuant to demand, court order, or agreement ] by
any other physician, psychologist, or licensed health care practitioner.

[ADD, if moving party knows of specific examinations ]

These written reports include (a) report(s) on the examination(s) by Dr(s). ____________________ [name(s )] made on
_____ [date(s )] [, respectively].

[CONTINUE ]

____________________ [Specify moving party, e.g., Defendant] will also move for an order that
____________________ [specify party who demanded copies of medical reports, e.g., plaintiff] promptly deliver to
____________________ [specify moving party, e.g., defendant] a copy of any later report of any previous or subsequent
examination made of ____________________ [name of examinee ] for the above-stated condition by any other
physician, psychologist, or licensed health care practitioner. Additionally, ____________________ [specify moving
party, e.g., defendant] will move for an order imposing a monetary sanction in the amount of $ _____ against
____________________ [specify party who demanded copies of medical reports, e.g., plaintiff]
____________________ [name ] [and his/her attorney ____________________ (name )] for his/her failure to deliver
the above stated reports.

This motion will be made on the grounds that ____________________ [specify moving party, e.g., defendant] delivered
to ____________________ [specify party who demanded copies of medical reports, e.g., plaintiff] copies of medical
reports in compliance with ____________________ [specify party who demanded copies of medical reports, e.g.,
plaintiff]'s written demand under Code of Civil Procedure Section 2032.610, but ____________________ [specify party
who demanded copies of medical reports, e.g., plaintiff], in violation of Code of Civil Procedure Section 2032.640,
failed to deliver to ____________________ [specify moving party, e.g., defendant] copies of medical reports in
exchange.

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, that are made a part hereof by reference] [, and such oral and documentary evidence as may
be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]
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[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party who complied with a demand for copies of medical
reports, under Code of Civil Procedure Section 2032.610, to obtain an order compelling the party who served the
demand to deliver medical reports in exchange.n1 The form may be used when the party demanding copies of reports
under Code of Civil Procedure Section 2032.610 failed to provide the moving party, at the time of the moving party's
compliance with the demand, with a copy of any existing written report of any examination of the same condition by
any other physician, psychologist, or licensed health care practitioner. It may also be used when the party demanding
medical reports under Code of Civil Procedure Section 2032.610 failed to deliver later reports of previous or subsequent
examinations of the examinee, prepared after the time of compliance with the demand.n2

The motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an
informal resolution of each issue presented by the motion.n3 Notwithstanding the outcome of the motion, the court must
impose a monetary sanction ordering that any party or attorney who fails to confer as required pay the reasonable
expenses, including attorney's fees, incurred by anyone as a result of that conduct.n4

[ii] Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, unless it finds that the
one subject to the sanction acted with substantial justification or that other circumstances make imposition of the
sanction unjust.n5

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n6

A request for a sanction must, in the notice of motion, identify any person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n7

[c] References

For a discussion memoranda, an application for an order shortening time of notice, assembly of papers, preparation of
copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For further discussion of the availability of monetary sanctions, see Chapter 42.

For memoranda relating to a motion to compel delivery of medical reports, see California Points and Authorities, Ch.
86, Physical and Mental Examinations (Matthew Bender). For memoranda supporting and opposing sanctions based
on California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to California Points
and Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew Bender).

[2] Declaration Supporting Motion for Order Compelling Delivery of Existing or Later Reports and
Imposing Monetary Sanction

[a] Form
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
COMPELLING DELIVERY OF EXISTING OR
LATER MEDICAL REPORTS AND IMPOSING
MONETARY SANCTION
Code Civ. Proc. §§ 2023.030(a), 2032.640, 2032.650
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ____________________ [specify moving party,
e.g., defendant], ____________________ (name )].

2. 2.This declaration is made in support of ____________________ [specify moving party, e.g., defendant]'s
motion for an order compelling ____________________ [specify party who demanded copies of medical reports, e.g.,
plaintiff] ____________________ [name ] to deliver to ____________________ [specify moving party, e.g., defendant]
a copy of all existing written reports of examinations of ____________________ [name of examinee ] for
____________________ [specify same condition as that examined pursuant to demand, court order, or agreement ].
This declaration is also made in support of ____________________ [specify moving party, e.g., defendant]'s motion for
an order that ____________________ [specify party who demanded copies of medical reports, e.g., plaintiff] promptly
deliver to ___________________ [specify moving party, e.g., defendant] any later report of any previous or subsequent
examination of ____________________ [name of examinee ]'s above-stated condition.

3. 3.This declaration is also made in support of ____________________ [specify moving party, e.g., defendant]'s
motion for imposition of a monetary sanction against ___________________ [specify party who demanded copies of
medical reports, e.g., plaintiff], [and his/her attorney, ____________________ (name )].

4. 4.The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of
action or proceeding ].

5. 5.On ____________________ [date ], ____________________ [specify moving party, e.g., defendant] delivered
to ____________________ [specify party who demanded copies of medical reports, e.g., plaintiff] copies of medical
reports demanded by ____________________ [specify party who demanded copies of medical reports, e.g., plaintiff]
pursuant to Code of Civil Procedure Section 2032.610.
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[EITHER, if no medical reports were provided to moving party ]

6. 6.At the time of ___________________ [specify moving party, e.g., defendant]'s compliance with the demand,
and at any time thereafter, ____________________ [specify party who demanded copies of medical reports, e.g.,
plaintiff] failed to deliver copies of existing or later reports of previous or subsequent examinations of
____________________ [name of examinee ] for ____________________ [specify same condition as that examined
pursuant to demand, court order, or agreement ].

[OR, if only subsequent medical information was not delivered to moving party ]

6. 6.At the time of ____________________ [specify moving party, e.g., defendant]'s compliance with the demand,
____________________ [specify party who demanded copies of medical reports, e.g., plaintiff] delivered the
following: ____________________ [specify medical reports provided to moving party ]. However,
____________________ [specify party who demanded copies of medical reports, e.g., plaintiff] has failed to deliver
_________________[certain] later-prepared reports of examinations of the same condition.

[ADD, if moving party knows of particular examinations ]

7. 7.In particular, ____________________ [specify party who demanded copies of medical reports, e.g., plaintiff]
has failed to deliver written report(s) prepared on ____________________ [date(s )] concerning examination(s)
conducted by Dr(s). ____________________ [name(s )], on ____________________ [date(s )].
[____________________ (Specify moving party, e.g., Defendant) learned of ____________________ [this or these]
examination(s) by ____________________ (specify, e.g., testimony provided by ____________________ (name )
during his/her deposition on ____________________ (date ). A copy of transcript pages _____ of this deposition is
attached to this declaration and made a part of it as Exhibit _____.]

[CONTINUE ]

8. 8.On ____________________ [date(s )], I contacted ____________________ [name ], attorney for
____________________ [specify party who demanded copies of medical reports, e.g., plaintiff] ___________________
[in person and/or by telephone and/or by letter] to attempt to resolve each issue presented by this motion by
____________________ [specify any proposals for resolution made by defendant, e.g., agreeing to a delayed date for
delivery of the information].

9. 9.As of the date of this motion, all efforts at informal resolution have been unsuccessful. [Copies of
correspondence between myself and ____________________ (name ), attorney for ____________________ (specify
party who demanded copies of medical reports, e.g., plaintiff), dated ____________________ (date(s )), relating to my
informal resolution attempts are attached to and made a part of this declaration as Exhibit(s) _____.]

10. 10. ___________________ [Specify party who demanded copies of medical reports, e.g., Plaintiff] did not act
with substantial justification and there are no other circumstances making the requested sanction unjust.

11. 11. ____________________ [Specify moving party, e.g., Defendant] bases his/her/its request for the imposition
of a sanction in the amount of $ ____________________ on ___________________ [set forth facts supporting amount
of monetary sanction sought ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Date: ___________________

___________________ [signature ]
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[b] Comments

This form of declaration is for use by a party to support a motion to compel delivery of medical reports under Code of
Civil Procedure Sections 2032.640, 2032.650.n8

The form includes a paragraph for stating facts to show that the moving party made a reasonable and good-faith attempt
at an informal resolution of each issue presented by the motion. A declaration to this effect is a prerequisite to making
the motion.n9

The form also includes a paragraph for stating facts to show the amount of expenses, including attorney's fees, incurred
in bringing the motion. A notice of motion requesting a monetary sanction must be accompanied by a declaration
setting forth facts supporting the amount of any monetary sanction sought.n10

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion Compelling Delivery of Existing or Later Reports and Imposing Monetary
Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION COMPELLING
DELIVERY OF EXISTING OR LATER MEDICAL
REPORTS AND IMPOSING MONETARY SANC-
TION
Code Civ. Proc. §§ 2023.030(a), 2032.640, 2032.650
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

The motion of ____________________ [specify moving party, e.g., defendant] ___________________ [name ] for an
order compelling delivery of copies of medical reports required under Code of Civil Procedure Section 2032.640, and
imposing a monetary sanction, came on regularly for hearing on ___________________ [date ]. Plaintiff appeared by
counsel ____________________ [name ]; defendant appeared by counsel ____________________ [name ] [;
____________________ (name of attorney against whom monetary sanction is sought ), attorney for plaintiff, appeared
____________________ (on his/her own behalf or by counsel, ____________________ (name )].
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The court finds that ___________________ [specify moving party, e.g., defendant] has engaged in a reasonable and
good-faith attempt at an informal resolution of each issue presented by the motion. The court also finds that
____________________ (specify party who demanded copies of medical reports, e.g., plaintiff) has not shown that
he/she acted with substantial justification or that other circumstances make imposition of a sanction unjust].

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that ____________________ [specify party who
demanded copies of medical reports, e.g., plaintiff] ____________________ [name ] deliver to
____________________ [specify moving party, e.g., defendant] ____________________ [name ] on or before
____________________ [date ], a copy of any existing written report of any examination of ____________________
[name of examinee ] for ____________________ [specify same condition as that examined by party who caused
examination to be made ] [not yet delivered to ____________________ (specify moving party, e.g., defendant)],
conducted by any physician, psychologist, or licensed health care practitioner.

IT IS FURTHER ORDERED that ___________________ [specify party who demanded copies of medical reports, e.g.,
plaintiff] ____________________ [name ] deliver to ____________________ [specify moving party, e.g., defendant]
____________________ [name ] any later report of any previous or subsequent examination of
____________________ [name of examinee ] for the above-stated condition, within _____ [number ] days of that
report's preparation.

IT IS FURTHER ORDERED that ____________________ [specify party who demanded copies of medical reports,
e.g., plaintiff] ____________________ [name ] [, and his/her attorney ____________________ (name ),] pay to
____________________ [specify moving party, e.g., defendant] ____________________ [name ] the sum of $ _____
as a monetary sanction for his/her failure to provide the required medical reports pursuant to Code of Civil Procedure
Section 2032.650.
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion compelling delivery of medical reports required under
Code of Civil Procedure Sections 2032.640 and 2032.650.n11

The form includes language ordering that the party who demanded copies of medical reports under Code of Civil
Procedure Section 2032.610 and, if applicable, that party's attorney, pay to the moving party a monetary sanction for his
or her or their failure to timely provide the required reports.n12 See also comments set forth under [1][b] and [2][b],
above.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
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& Physical ExaminationsCivil ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2032.640, 2032.650.

(n2)Footnote 2. See Code Civ. Proc. §§ 2032.640, 2032.650.

(n3)Footnote 3. Code Civ. Proc. § 2032.650(a).

(n4)Footnote 4. Code Civ. Proc. § 2023.020.

(n5)Footnote 5. Code Civ. Proc. § 2032.650(b).

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. See Code Civ. Proc. §§ 2032.640, 2032.650.

(n9)Footnote 9. See Code Civ. Proc. §§ 2032.640, 2032.650.

(n10)Footnote 10. Code Civ. Proc. § 2023.040.

(n11)Footnote 11. See Code Civ. Proc. §§ 2032.640, 2032.650.

(n12)Footnote 12. See Code Civ. Proc. §§ 2023.030(a), 2032.640, 2032.650; see also Cal. Rules of Ct., Rule
3.1030(a) (sanctions for failure to provide discovery).
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CHAPTER 62 Physical and Mental Examinations
PART E. Forms

3-62 California Deposition and Discovery Practice § 62.48

§ 62.48 Proceedings to Impose Sanctions for Failure to Obey Court Order Compelling Delivery of Medical
Reports and to Exclude Testimony at Trial

[1] Notice of Motion and Motion for Order Imposing Sanctions for Failure to Obey Order Compelling
Delivery of Medical Reports and Excluding Testimony at Trial

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER ____________________ [specify, e.g., STAY-
ING FURTHER PROCEEDINGS] FOR FAILURE
TO DELIVER MEDICAL REPORTS PURSUANT
TO COURT ORDER, IMPOSING MONETARY
SANCTION, AND EXCLUDING TESTIMONY AT
TRIAL; [MEMORANDA; DECLARATION(S) OF
____________________ (name(s ))] [Telephone Ap-
pearance]
Code Civ. Proc. §§ 2023.030,
_____ [2032.610 and 2032.620 or 2032.640 and
2032.650]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________
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To ____________________ [specify party against whom sanctions sought, e.g., plaintiff] ____________________
[name ] and to his/her attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
thereafter as the matter may be heard, in [____________________ (Department or Division) ____________________
of] this court, located at ___________________ [street address ], ____________________ [city ],
____________________ [specify moving party, e.g., defendant] ____________________ [name ] will, and hereby
does, move for an order imposing a[n] ____________________ [issue or evidence or terminating] sanction against
___________________ [specify party, e.g., plaintiff] ____________________ [name ] [, and ____________________
(name ), his/her attorney of record,] by

[EITHER, if seeking issue sanction ]

taking the following facts as established in the action in accordance with the ____________________ [claim or
defense] of ____________________ [specify moving party, e.g., defendant]: ____________________ [set forth facts to
be taken as established ],

[OR, if seeking issue sanction ]

prohibiting ____________________ [specify party, e.g., plaintiff] from ____________________ [supporting or
opposing] the following ____________________ [claims or defenses]: ____________________ [set forth claims or
defenses ],

[OR, if seeking evidence sanction ]

prohibiting ____________________ [specify party, e.g., plaintiff] from introducing the following matters in evidence:
___________________ [set forth matters ],

[OR, if seeking terminating sanction ]

striking out the following [parts of] pleadings of ___________________ [specify party, e.g., plaintiff]:
____________________ [set forth pleadings or parts thereof ],

[OR, if seeking terminating sanction ]

staying further proceedings by ____________________ [specify party, e.g., plaintiff] until he/she complies with the
order of this court requiring him/her to deliver medical reports as required under by Code of Civil Procedure Sections
____________________ [2032.610 and 2032.620 or 2032.640 and 2032.650],

[OR, if seeking terminating sanction ]

dismissing ____________________ [this action or specify part of action to be dismissed ] against
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____________________ [specify moving party, e.g., defendant],

[OR, if seeking terminating sanction ]

rendering a judgment by default against ____________________ [specify party, e.g., plaintiff], and in favor of
___________________ [specify moving party, e.g., defendant],

[CONTINUE ]

and imposing a monetary sanction against ____________________ [specify party, e.g., plaintiff]
____________________ [name ] [, and his/her attorney, ____________________ (name ),] in the amount of $ _____.

____________________ [Specify moving party, e.g., Defendant] will also move for an order excluding at trial the
testimony of ___________________ [any examiner whose report has not been provided or any health care practitioner
whose report has not been provided when ordered by the court].

The motion will be made on the ground that [on the advice of his/her attorney, ____________________ (name ),]
____________________ [specify party, e.g., plaintiff] failed to deliver copies of medical reports as required by order of
this court, issued pursuant to Code of Civil Procedure Sections ____________________ [2032.610 and 2032.620 or
2032.640 and 2032.650]. The motion for monetary sanctions will be made on the ground that the failure to provide the
medical reports is without substantial justification and there are no circumstances that make the imposition of the
requested sanction unjust.

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
___________________ [name(s) ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion is for use by a party seeking sanctions against another party for failure to
comply with a court order (1) compelling an examining party to deliver medical reports in compliance with a demand
by the party who submitted to or produced another for examination,n1 or (2) compelling a party who has demanded and
received medical reports from the examining party under Code of Civil Procedure Section 2032.610 to deliver medical
reports in exchange.n2

If a party fails to obey an order compelling delivery of medical reports under Code of Civil Procedure Sections
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2032.610 and 2032.620 or 2032.640 and 2032.650, the court may make those orders that are just, including the
imposition of an issue sanction, an evidence sanction, or a terminating sanction under Code of Civil Procedure Section
2023.030. In lieu of or in addition to the sanction, the court may impose a monetary sanction under Code of Civil
Procedure Section 2023.030(a).n3

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n4

A request for a sanction must, in the notice of motion, identify any person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n5

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For further discussion of the availability of sanctions, see Chapter 42.

For memoranda of relating to a motion for sanctions for failure to obey a court order compelling delivery of medical
reports, see California Points and Authorities, Ch. 86, Physical and Mental Examinations (Matthew Bender). For
memoranda supporting and opposing sanctions based on California Rules of Court, Rule 3.1030(a) and California Rules
of Court, Rule 3.1030(b), refer to California Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions
(Matthew Bender).

[2] Declaration Supporting Motion for Order Imposing Sanctions for Failure to Obey Order Compelling
Delivery of Medical Reports and Excluding Testimony at Trial

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
___________________ [specify, e.g., STAYING
FURTHER PROCEEDINGS] FOR FAILURE TO
DELIVER MEDICAL REPORTS PURSUANT TO
COURT ORDER, IMPOSING MONETARY SANC-
TION, AND EXCLUDING TESTIMONY AT TRI-
AL
Code Civ. Proc. §§ 2023.030(a),
_____ [2032.610 and 2032.620 or 2032.640 and
2032.650]
Date: ____________________
Time: _____
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Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify moving party,
e.g., defendant) ___________________ (name )].

2. 2.This declaration is made in support of ____________________ [specify moving party, e.g., defendant]'s
motion for an order ____________________ [specify nature of sanction sought, e.g., staying further proceedings in this
action] and imposing a monetary sanction against ____________________ [specify party, e.g., plaintiff]
____________________ [name ][, and his/her attorney ____________________ (name ),] because of
____________________ [specify party, e.g., plaintiff]'s failure to deliver copies of medical reports as required by order
of this court, dated ____________________ [date ], and issued under Code of Civil Procedure Section
____________________ [2032.610 and 2032.620 or 2032.640 and 2032.650]. A true copy of this order is attached to
this declaration and made a part of it as Exhibit A.

3. 3.This declaration is also made in support of ____________________ [specify moving party, e.g., defendant]'s
motion for an order excluding at trial the testimony of ___________________ [any examiner whose report has not been
provided or any health care practitioner whose report has not been provided when ordered by the court].

4. 4.The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of
action or proceeding ].

5. 5.[On the advice of ____________________ (name ), ____________________ his/her attorney,]
____________________ [specify party, e.g., Plaintiff] failed to deliver to ___________________ [specify party, e.g.,
defendant] copies of the medical reports as required by the above-stated order.

6. 6.As a result of ____________________ [specify party, e.g., plaintiff]'s failure to comply with the above-stated
order, ____________________ [specify effects of opposing party's noncompliance, e.g., defendant has been unable to
ascertain the facts on which plaintiff is basing his/her claim of personal injury in this action].

[7. Set forth facts, if any, showing previous sanctions awarded against disobedient party or person.]

8. 8. ___________________ [Specify opposing party, e.g., Plaintiff] did not act with substantial justification and
there are no other circumstances making the requested sanction unjust.

9. 9. ___________________ [Specify, e.g., Defendant] bases his/her/its request for the imposition of a monetary
sanction in the amount of $ ____________________ on ___________________ [set forth facts supporting amount of
monetary sanction sought ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Date: ___________________
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___________________ [signature ]

[b] Comments

This form of declaration is for use in support of a motion for an order that sanctions be imposed against a party for
failure to comply with a court order compelling delivery of copies of medical reports under Code of Civil Procedure
Section 2032.620, or compelling delivery of copies of medical reports under Code of Civil Procedure Section
2032.650.n6

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction sought.n7

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion Imposing Sanctions for Failure to Obey Order Compelling Delivery of Medical
Reports and Excluding Testimony at Trial

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION
____________________ [specify, e.g., STAYING
FURTHER PROCEEDINGS] FOR FAILURE TO
DELIVER MEDICAL REPORTS PURSUANT TO
COURT ORDER, IMPOSING MONETARY SANC-
TION, AND EXCLUDING TESTIMONY AT TRI-
AL
Code Civ. Proc. §§ 2023.030(a),
____________________ [2032.610 and 2032.620 or

2032.640 and 2032.650]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ____________________
Trial Date: ____________________

__________________________________________________

The motion of ___________________ [specify moving party, e.g., defendant] ___________________ [name ] for an
order ____________________ [specify nature of sanctions sought, e.g., staying further proceedings in this action],
imposing a monetary sanction, and excluding testimony at trial for ____________________ [specify party, e.g.,
plaintiff] ____________________ [name ]'s failure to deliver copies of medical reports as required by order of this
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court, came on regularly for hearing on ___________________ [date ]. Plaintiff appeared by counsel
____________________ [name ]; defendant appeared by counsel ____________________ [name ] [;
____________________ (name of attorney against whom monetary sanction sought ), attorney for
____________________ (specify party, e.g., plaintiff), appeared ____________________ (on his/her own behalf or by
counsel, ____________________ (name )].

The court finds that ____________________ [specify party, e.g., plaintiff] [and his/her attorney]
____________________ [has or have] not shown that he/she acted with substantial justification or that other
circumstances make imposition of a monetary sanction unjust.

On proof made to the satisfaction of the court,

IT IS ORDERED that the motion be, and it hereby is, granted and that ___________________ [specify nature of
sanctions sought, e.g., further proceedings in this action are stayed until the discovery order dated
___________________ is obeyed], and that ____________________ [specify party, e.g., plaintiff]
____________________ [name ] [and his/her attorney] pay $_____by ____________________ [date ] as a monetary
sanction for his/her/their failure to comply with the court's order compelling delivery of copies of the reports.

IT IS FURTHER ORDERED that if ____________________ [specify party, e.g., plaintiff] ____________________
[name ] does not deliver copies of these reports to ____________________ [specify moving party, e.g., defendant]
____________________ [name ] on or before ____________________ [date ], the testimony of
____________________ [any examiner whose report has not been so provided or any health care practitioner whose
report has not been so provided] shall be excluded from evidence at the trial of this action.
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion for sanctions and the exclusion of testimony against a
party who failed to comply with a court order compelling delivery of copies of medical reports pursuant to Code of Civil
Procedure Section 2032.620, or compelling delivery of copies of medical reports pursuant to Code of Civil Procedure
Section 2032.650.n8 For further discussion, see the comments in [1][b] and [2][b], above.

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsMental
& Physical ExaminationsCivil ProcedureDiscoveryMisconductCivil ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2032.610, 2032.620; see § 62.46 for forms for obtaining order compelling
delivery of medical reports under Code Civ. Proc. § 2032.610.
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(n2)Footnote 2. See Code Civ. Proc. §§ 2032.640, 2032.650; see § 62.47 for forms for obtaining order compelling
delivery of medical reports under Code Civ. Proc. §§ 2032.640, 2032.650.

(n3)Footnote 3. Code Civ. Proc. §§ 2032.610, 2032.620, 2032.640, 2032.650.

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n5)Footnote 5. Code Civ. Proc. § 2023.040.

(n6)Footnote 6. See Code Civ. Proc. §§ 2032.610, 2032.620, 2032.640, 2032.650.

(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. See Code Civ. Proc. §§ 2032.610, 2032.620, 2032.640, 2032.650; see also Cal. Rules of Ct., Rule
3.1030(a) (sanctions for failure to provide discovery).
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DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 63 Requests for Admission

3-63 California Deposition and Discovery Practice 63.syn

§ 63.syn Synopsis to Chapter 63: Requests for Admission

§ 63.01 Nature and Purpose of Requests for Admission

[1] Generally

[2] Primary Purpose of Requests for Admission

[3] Advantages Over Other Discovery Methods

[4] Strategic Use of Requests for Admission

§ 63.02 Permissible Scope of Request

§ 63.03 Timing Requirements for Making Request

[1] Request by Defendant

[2] Request by Plaintiff

[3] Completion of Discovery

§ 63.04 Limit on Number of Requests

[1] Matters Not Related to Genuineness of Documents

[2] Genuineness of Documents

[3] Declaration for Additional Discovery

[a] Matters Not Related to Genuineness of Documents

[b] Use of Subparts, or Compound, Conjunctive, or Disjunctive Requests

[c] Required Contents of Declaration
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§ 63.05 Format Requirements

[1] Identification

[2] Prefaces, Instructions, and Definitions

[3] Subparts and Compound, Conjunctive, or Disjunctive Requests

[4] Framing of Request

[5] Attachment of Copies of Documents

[6] Prohibition Against Combining Requests With Other Discovery Methods

[7] Judicial Council Form of Requests for Admission

[8] Model Forms of Requests

§ 63.06 Service of Requests

§§ 63.07-63.09 Reserved

§ 63.10 Nature of Relief That May Be Granted

[1] Generally

[2] Relief Based on Excessive Number of Requests for Admission of Genuineness of Documents

§ 63.11 Motion for Protective Order

[1] When Motion Must Be Made

[2] Form of Motion

[3] Burden of Proof

[a] Generally

[b] Protective Order to Limit Number of Requests

§ 63.12 Effect of Denial of Motion

§ 63.13 Monetary Sanctions

§§ 63.14-63.19 Reserved

§ 63.20 Form of Response

[1] In Writing and Under Oath

[2] Types of Response
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[3] Format Requirements

§ 63.21 Answer

[1] Generally

[2] Failure to Admit Based on Lack of Information or Knowledge

[a] Party Must Make Reasonable Inquiry Into Matter Sought to Be Admitted

[b] Nature and Degree of Reasonable Inquiry Into Matter Sought to Be Admitted

[3] Answer Based on Information or Belief

[4] Adequacy of Denial

§ 63.22 Objection

[1] Generally

[2] Objection Based on Privilege or Protected Work Product

[3] Untenable Objections

[a] Generally

[b] Objections That Requests Are Repetitious or Ambiguous

[c] Objections That Requests Call for Application of Law to Facts

[4] Burden of Proof on Objecting Party

§ 63.23 Signature of Response

[1] When Responding Party Must Sign Response

[2] When Responding Party's Officer or Agent Must Sign Response

[3] When Responding Party's Attorney Must Sign Response

[4] Effect of Signature by Responding Party's Attorney

[5] Consequence of Failure to Properly Sign Response

§ 63.24 Service of Response

[1] Time Within Which Response Must Be Served

[2] Motions to Shorten or Extend Time for Response
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[a] Generally

[b] Motion to Shorten Time for Response

[c] Motion to Extend Time for Response

[3] Agreement to Extend Time for Response

§ 63.25 Retention of Original Request, Response, and Related Papers

§§ 63.26-63.29 Reserved

§ 63.30 Effect of Failure to Serve Timely Response

[1] Waiver of Objections

[a] Generally

[b] Motion for Relief From Waiver

[2] Motion That Matters Be Deemed Admitted and for Monetary Sanctions

[a] Deemed Admissions

[b] Monetary Sanctions

[c] Prior Law Compared

§ 63.31 Effect of Serving Inadequate Response

[1] Motion to Compel Further Response and Impose Monetary Sanction

[a] Generally

[b] Inapplicability to Improper Denials

[c] Monetary Sanctions

[2] Waiver of Right to Compel Answers if Motion Not Timely Served

[3] Failure to Obey Order Compelling Further Response

§§ 63.32-63.39 Reserved

§ 63.40 Withdrawal or Amendment of Admission Permissible on Noticed Motion

§ 63.41 Conditions Under Which Admission May Be Withdrawn or Amended

[1] Generally

[2] Federal Rule Compared
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§ 63.42 Imposition of Conditions on Granting Motion to Withdraw or Amend Admission

§ 63.43 Prior Law Compared

§§ 63.44-63.49 Reserved

§ 63.50 Effect of Admission

[1] Matter Conclusively Established Against Party Making Admission

[a] Generally

[b] Federal Rule Compared

[2] Binding Effect of Admission at Trial Unless Withdrawal or Amendment Granted

[3] Limitations on Effect of Admission

[a] Limited to Party Making Admission and for Purpose of Pending Action Only

[i] Generally

[ii] ''Pending Action'' Defined

[iii] Federal Rule Compared

[b] Limiting Effect by Trial Judge

[i] Construction of Admission Within Trial Court's Discretion

[ii] Objection to Introduction of Admission Into Evidence

§ 63.51 Use of Admission

[1] Generally

[2] Admission as Basis for Summary Judgment

[3] Use of Admission by Other Than Requesting Party

[4] Use of Repudiated Admissions

[5] Bar Against Dismissal Without Prejudice by Plaintiff Bound by Admission

§§ 63.52-63.59 Reserved

§ 63.60 Liability for Expenses Incurred in Proving True Matters That Responding Party Failed to Admit

[1] Grounds for Award of Expenses

[a] Generally
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[b] Federal Rule Compared

[2] When Admission Sought Is of Substantial Importance

[3] When Party Failing to Make Admission Has Reasonable Ground to Believe He or She Will Prevail

[4] Timing for Motion for Expenses

[5] Discretion of Trial Court in Determining Liability

[6] Requesting Party Need Not Be Prevailing Party

§ 63.61 Failure to Admit Other Than by Denial

[1] Generally

[2] Evasive or Incomplete Answers or Objections

[3] Failure to Admit Based on Lack of Information or Knowledge

§ 63.62 Reasonableness of Failure to Admit

§ 63.63 Amount of Award

§§ 63.64-63.69 Reserved

§ 63.70 Procedural Guide for Party Making Requests for Admission

[1] Plaintiff's Motion to Make Early Requests for Admission

[2] Motion to Shorten Time for Responding to Requests for Admission

[3] Make Requests for Admission

[a] Prepare Requests for Admission

[b] Attach Copies of Documents

[c] Serve Requests for Admission

[4] Declaration to Propound More Than 35 Requests Regarding Matters Other Than Genuineness of Documents

[5] Propounding Requests With Subparts, or Compound, Conjunctive, or Disjunctive Requests

[6] Oppose Motion for Protective Order

[7] Motion to Deem Matters Admitted and to Impose Mandatory Monetary Sanction

[8] Motion to Compel Further Response to Requests for Admission and to Impose Monetary Sanction
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[a] Motion

[b] Statement of Requests for Admission and Responses in Contention

[9] Motion for Sanctions for Failure to Obey Order Compelling Further Response to Requests

[10] Oppose Motion to Withdraw or Amend Admission

[11] Motion for Award of Expenses Incurred in Proving True Matters That Responding Party Failed to Admit

[12] Disposition of Original Requests for Admission and Response

[a] Retention

[b] Motion to Retain Beyond Six Months

[c] Destruction of Originals

§ 63.71 Procedural Guide for Party Responding to Requests for Admission

[1] Motion for Protective Order and to Impose Monetary Sanction

[2] Agreement or Motion to Extend Time for Response to Requests for Admission

[a] Agreement to Extend Response Time

[b] Motion to Extend Response Time

[3] Response to Requests for Admission

[a] Determine Appropriate Response

[b] Prepare Response

[c] Sign and Verify Response

[d] Serve Response

[4] Motion for Relief From Waiver of Objections

[5] Respond to Requesting Party's Motion for Order That Matters Be Deemed Admitted

[a] Oppose Motion

[b] Serve Proposed Response

[6] Oppose Requesting Party's Motion to Compel Further Response

[7] Oppose Requesting Party's Motion for Order and Imposition of Monetary Sanction for Failure to Obey Order
Compelling Further Response
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[8] Withdraw or Amend Admission

[9] Oppose Requesting Party's Motion for Award of Expenses Incurred in Proving True Matters That Responding
Party Failed to Admit

[10] Motion for Prolonged Retention of Originals of Admission Requests and Response

§§ 63.72-63.79 Reserved

§ 63.80 Judicial Council Form of Requests for Admission

[1] Form

[2] Comments

[a] Use of Form

[b] Limit on Number of Requests Not Relating to Genuineness of Documents

[c] Format Requirements

[d] Service and Timing

[e] Shortening Response Time

[3] References

§ 63.81 Requests for Admission

[1] Form

[2] Comments

§ 63.82 Declaration for Additional Discovery

[1] Form

[2] Comments

[a] Use of Form When Making More Than 35 Requests Unrelated to Genuineness of Documents

[b] Use of Form When Making Requests With Subparts or Compound, Conjunctive, or Disjunctive Requests

§ 63.83 Proceedings for Protective Order and Imposition of Monetary Sanction

[1] Notice of Motion for Protective Order and Imposition of Monetary Sanction

[a] Form

[b] Comments
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[i] Use of Form

[ii] Time for Making Motion

[iii] Application to Shorten Notice Period

[iv] Monetary Sanctions

[c] References

[2] Declaration Supporting Motion for Protective Order and Imposition of Monetary Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Protective Order and Imposition of Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 63.84 Response to Requests for Admission

[1] Form

[2] Comments

[a] Use of Form

[b] Format Requirements

[c] Types of Answers

[d] Objections

[e] Signing Response

§ 63.85 Proceedings for Relief From Waiver of Objections to Requests for Admission

[1] Notice of Motion for Order Relieving Responding Party From Waiver of Objections

[a] Form

[b] Comments
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[c] References

[2] Declaration Supporting Motion for Order Relieving Responding Party From Waiver of Objections

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Relief From Waiver of Objections

[a] Form

[b] Comments

[c] References

§ 63.86 Proceedings to Deem Matters Admitted and to Impose Monetary Sanction for Failure to Serve Timely
Response to Requests for Admission

[1] Notice of Motion for Order That Matters Be Deemed Admitted and for Imposition of Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Mandatory Sanctions

[c] References

[2] Declaration Supporting Motion for Order That Matters Be Deemed Admitted and for Imposition of Monetary
Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion That Matters Be Deemed Admitted and for Imposition of Monetary Sanction

[a] Form

[b] Comments

[c] References
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§ 63.87 Proceedings to Compel Further Response to Requests for Admission and Impose Monetary Sanction

[1] Notice of Motion for Order to Compel Further Response to Requests for Admission and Impose Monetary
Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Time Requirements for Filing Motion

[iii] Monetary Sanctions

[c] References

[2] Separate Statement Supporting Motion Requiring Further Response to Request for Admissions

[a] Form

[b] Use of Form

[c] References

[3] Order Granting Motion to Compel Further Response to Requests for Admission and Impose Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 63.88 Proceedings to Deem Matters Admitted and to Impose Monetary Sanction for Failure to Obey Order
Compelling Further Response to Requests for Admission

[1] Notice of Motion for Order That Matters Be Deemed Admitted and for Imposition of Monetary Sanction

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order That Matters Be Deemed Admitted and for Imposition of Monetary
Sanction

[a] Form

[b] Comments
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[i] Use of Form

[ii] Monetary Sanctions

[c] References

[3] Order Granting Motion That Matters Be Deemed Admitted and for Imposition of Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 63.89 Proceedings for Leave to Withdraw or Amend Admission

[1] Notice of Motion for Order Granting Leave to Withdraw or Amend Admission

[a] Form

[b] Comments

[i] Use of Form

[ii] Time for Filing

[c] References

[2] Declaration Supporting Motion for Order Granting Leave to Withdraw or Amend Admission

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Leave to Withdraw or Amend Admission

[a] Form

[b] Comments

[c] References

§ 63.90 Proceedings to Require Payment of Expenses Incurred in Proving Genuineness of Documents or Truth of
Matters Not Admitted

[1] Notice of Motion for Order Requiring Payment of Expenses Incurred in Proving Genuineness of Documents or
Truth of Matters Not Admitted
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[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Order Requiring Payment of Expenses Incurred in Proving Genuineness of
Documents or Truth of Matters Not Admitted

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion Requiring Payment of Expenses of Proof Incurred in Proving Genuineness of Documents
or Truth of Matters Not Admitted

[a] Form

[b] Comments

[c] References
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Scope

SCOPE

This chapter discusses procedures for making and responding to requests for admission, and the use and effect of
admissions to limit proof at trial. Part A sets forth the initiation of discovery by requests for admission, and includes
discussion of the required format for and the proper framing of requests for admission. Part B discusses the protective
orders available to a party served with requests for admission. Part C discusses the proper responses to requests for
admission, including the proper manner of framing the response. Part D discusses the substantive and procedural
consequences of both an inadequate response and a failure to respond. Part E discusses the amendment and withdrawal
of an admission. Part F discusses the effect and use of an admission. Part G discusses the substantive and procedural
consequences of an unjustified failure to admit matters subsequently proved true. Part H sets forth procedural guides for
use by both a party making and a party responding to requests for admission. Part I provides forms of requests,
responses, motions, declarations, and orders for use by both a party making and a party responding to requests for
admission.

Cases in this chapter that were decided under provisions of the pre-1986 Civil Discovery Act that were reenacted or are
similar to provisions of the current Civil Discovery Act are cited as persuasive, rather than controlling, authority, and
are followed by the parenthetical ''decided under prior law.''

The chapter contains some references to the comparable Federal Rules of Civil Procedure, Rule 36, noting some
similarities to and differences from the California procedures. Additional discussion of the Federal Rules of Civil
Procedure may be found in Chapter 7.

For a discussion of strategies for integrating requests for admission with other discovery devices, see Chapter 2. For a
discussion of the time limits on discovery in general, see Chapter 3. For a discussion of the general scope of discovery,
and of privileges and other protected matters, see Chapters 20- 32. For a discussion of the use of technology in
conducting discovery, see Chapter 41. For a general discussion of sanctions for misuses of requests for admission, see
Chapter 42.
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§ 63.01 Nature and Purpose of Requests for Admission

[1] Generally

Code of Civil Procedure Sections 2033.010-2033.420 authorize any party to obtain discovery by a written request that
any other party to the action admit the genuineness of specified documents or the truth of specified matters of fact,
opinion relating to fact, or application of law to fact.n1 If a party fails to file a timely response to a request, the court
may order that the genuineness of documents and the truth of any matters specified in the requests be deemed
admitted.n2

[2] Primary Purpose of Requests for Admission

While most discovery procedures are primarily aimed at assisting counsel to prepare for trial, requests for admission are
primarily aimed at setting to rest a triable issue so that it will not have to be tried, thus expediting the trial.n3 In this
sense, requests for admission are more closely akin to summary adjudication than to orthodox discovery.n4

A request for admission should not be used as a substitute for discovery procedures to uncover evidence or to explore an
adversary's knowledge regarding the existence of facts.n5 Nor should requests for admission be used as a substitute for
trial of genuinely disputed facts.n6

[3] Advantages Over Other Discovery Methods

Responses to requests for admission are stronger than answers in deposition or to interrogatories. Without leave of
court, the deponent may change the form and substance of an answer to a deposition prior to certification of the
transcript,n7 and a party may amend an answer to an interrogatory.n8 However, a party may amend or withdraw an
admission only by leave of court, which may be granted only if the court determines that the admission was the result of
mistake, inadvertence, or excusable neglect, and that the requesting party will not be substantially prejudiced if the
admission is amended or withdrawn.n9 In addition, both answers at a deposition or to interrogatories may be challenged
by contrary evidence at trial or changed at trial with no penalty other than impeachment, but any matter admitted in
response to a request for admission is conclusively established in the pending action against the party making the
admission, unless the court has permitted withdrawal or amendment of that admission.n10 Finally, the responding party
to a request for admission is subject to sanctions for failure to respond truthfully.n11 If the responding party denies the
genuineness of documents or the truth of matters specified in the request for admission, and the documents are
subsequently proved genuine, or the facts proved true, the responding party may be ordered to pay the expenses
incurred in making that proof.n12
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[4] Strategic Use of Requests for Admission

The procedure for obtaining admissions of fact is most effective regarding matters to which the adverse party can admit
without qualifications, although it is of no moment that the request is for the admission of a controversial matter, or one
involving complex facts, or calling for an opinion.n13

Requests for admission are often made after other discovery methods have disclosed the relevant facts, and it has
become clear which of these are in serious dispute and which are not. However, the possibility of employing requests
for admission early in the case should be considered as an efficient means of either settling the matters involved in the
requests or ascertaining whether the opposing party intends to place them in issue.

Requests for admission are also a useful device in laying a foundation for summary judgment, because both actual and
deemed admissions may form the basis for summary judgment.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.010.

(n2)Footnote 2. See Code Civ. Proc. § 2033.280.

(n3)Footnote 3. Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 429, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law); see Brigante v. Huang (1993) 20 Cal. App. 4th 1569, 1576-1581, 25 Cal. Rptr. 2d 354 ,
disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d 260, 267,
987 P.2d 727 (fundamental purpose of requests for admission is to limit triable issues and spare parties burden and
expense of litigating undisputed issues; requests are a device that seek to eliminate need for proof in certain areas of the
case).

(n4)Footnote 4. Hansen v. Superior Court (1983) 149 Cal. App. 3d 823, 827, 197 Cal. Rptr. 175 (decided under
prior law).

(n5)Footnote 5. International Harvester Co. v. Superior Court (1969) 273 Cal. App. 2d 652, 655, 78 Cal. Rptr.
515 (defendant's request that plaintiffs admit they knew of no facts to support cause of action against defendant for
negligence in design of trailer dolly as not properly a request for admission but for information that should have been
obtained by interrogatories; decided under prior law).

(n6)Footnote 6. Hillman v. Stults (1968) 263 Cal. App. 2d 848, 885, 70 Cal. Rptr. 295 (decided under prior law).

(n7)Footnote 7. See Code Civ. Proc. §§ 2025.520, 2025.530.

(n8)Footnote 8. See Code Civ. Proc. § 2030.310.

(n9)Footnote 9. See Code Civ. Proc. § 2033.300.

(n10)Footnote 10. See Code Civ. Proc. § 2033.410. For discussion of effect and use of admissions, see Part F (§§
63.50-63.59).

(n11)Footnote 11. See Code Civ. Proc. § 2033.420.
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(n12)Footnote 12. See Code Civ. Proc. § 2033.420. For discussion of sanctions for denial of matters proved true,
see Part G (§§ 63.60-63.69).

(n13)Footnote 13. See Code Civ. Proc. § 2033.010 (codifying prior case law holding request for admission may
relate to matter in controversy between parties); see Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 429, 15 Cal.
Rptr. 127, 364 P.2d 303 (decided under prior law, but codified in Code Civ. Proc. § 2033.010).

(n14)Footnote 14. See, e.g., Swedberg v. Christiana Community Builders (1985) 175 Cal. App. 3d 138, 144, 220
Cal. Rptr. 544 (plaintiff's deemed admissions are basis for summary judgment against plaintiff and in favor of
defendants other than defendant who propounded requests; decided under prior law); see also Allis-Chalmers Corp. v.
Superior Court (1985) 168 Cal. App. 3d 1155, 1159, 214 Cal. Rptr. 615 (plaintiff's deemed admissions are basis for
summary judgment in favor of defendant, relieving that defendant of liability on cross complaint for indemnity; decided
under prior law). For discussion of effect and use of admissions, see pt. F (§§ 63.50-63.59).
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§ 63.02 Permissible Scope of Request

Any party may obtain discovery within the scope delimited by Code of Civil Procedure Section 2017.010 et seq.
(permitting discovery regarding nonprivileged matters relevant to the subject matter involved in the pending action or to
the determination of any motion made in that action, if the matters either are admissible in evidence or appear
reasonably calculated to lead to the discovery of admissible evidence),n1 and subject to the restrictions set forth in Code
of Civil Procedure Section 2019.010 et seq. (restricting the frequency and extent of use of authorized discovery
methods) by a written request that any other party to the action admit the genuineness of specified documents, or the
truth of specified matters of fact, opinion relating to fact, or application of law to fact.n2 A request for admission may
relate to a matter that is in controversy between the parties.n3

In setting forth the scope of requests for admission, Code of Civil Procedure Section 2033.010 codifies the Supreme
Court of California's liberal construction of prior law to authorize a broad range of discovery through requests for
admission.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 428, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law and interpreting use of unqualified word ''relevant'' in former Code Civ. Proc. § 2033 as
referring to relevancy to subject matter of the action). For further discussion of relevancy and the scope of discovery,
see Ch. 20.

(n2)Footnote 2. Code Civ. Proc. § 2033.010.

(n3)Footnote 3. Code Civ. Proc. § 2033.010.

(n4)Footnote 4. See Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 429, 15 Cal. Rptr. 127, 364 P.2d 303
(request for admission may be for admission of controversial matter or may call for opinion).
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§ 63.03 Timing Requirements for Making Request

[1] Request by Defendant

A defendant may make requests for admission by a party without leave of court at any time.n1

[2] Request by Plaintiff

A plaintiff may make requests for admission by a party without leave of court at any time that is 10 days after the
service of the summons on, or appearance by, that party, whichever occurs first.n2 In unlawful detainer actions or other
proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), a plaintiff may make requests for
admission by a party without leave of court at any time that is five days after the service of the summons on, or
appearance by, that party, whichever occurs first.n2.1 However, on motion with or without notice, the court, for good
cause shown, may grant leave to a plaintiff to make requests for admission at an earlier time.n3

A motion for leave to make requests at an earlier time may be combined, when appropriate, with a motion to shorten the
time for response.n4 For further discussion of a motion to shorten the time for a response, see § 63.24[2][b].

[3] Completion of Discovery

Discovery proceedings must be completed on or before the 30th day, and motions concerning discovery heard on or
before the 15th day, before the date initially set for the trial of the action.n5 If either of these dates falls on a Saturday,
Sunday, or judicial holiday (see Code Civ. Proc. § 10 (designated judicial holidays)), the last day is the next court day
closer to the trial date.n6 In the case of a retrial or new trial, discovery is reopened and these deadlines are calculated by
reference to the date initially set for the new trial.n7 Discovery is considered completed on the day a response is due.n8
For further discussion of the time limits on discovery, see Chapter 3.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.020(a).
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(n2)Footnote 2. Code Civ. Proc. § 2033.020(b).

(n3)Footnote 2.1. Code Civ. Proc. § 2033.020(c).

(n4)Footnote 3. Code Civ. Proc. § 2033.020(d); for forms for use in obtaining an order shortening time, see Ch. 8.

(n5)Footnote 4. See Code Civ. Proc. § 2033.250.

(n6)Footnote 5. Code Civ. Proc. § 2024.020(a).

(n7)Footnote 6. Code Civ. Proc. § 2016.060.

(n8)Footnote 7. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 249, 92 Cal. Rptr. 2d 70, 991
P.2d 156 ; see Ch. 3, § 3.01[2][g].

(n9)Footnote 8. Code Civ. Proc. § 2024.010.
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§ 63.04 Limit on Number of Requests

[1] Matters Not Related to Genuineness of Documents

No party shall request, as a matter of right, that any other party admit more than 35 matters that do not relate to the
genuineness of documents.n1 If the initial set of admission requests does not exhaust this limit, the balance may be
requested in subsequent sets.n2 Unless a declaration as described in Code of Civil Procedure Section 2033.050n3 has
been made, a party need only respond to the first 35 admission requests served that do not relate to the genuineness of
documents, if that party states an objection to the balance under Code of Civil Procedure Section 2033.230 on the
ground that the limit has been exceeded.n4

[2] Genuineness of Documents

The number of requests for admission of the genuineness of documents is not limited except as justice requires to
protect the responding party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense.n5

[3] Declaration for Additional Discovery

[a] Matters Not Related to Genuineness of Documents

Any party who is requesting, or who has already requested, more than 35 admissions not relating to the genuineness of
documents by any other party must attach to each set of requests for admission the declaration for additional discovery
described in Code of Civil Procedure Section 2033.050.n6

Subject to the right of the responding party to seek a protective order under Code of Civil Procedure Section
2033.080,n7 any party who attaches a declaration for additional discovery may request a greater number of admissions
by another party if the greater number is warranted by the complexity or the quantity of the existing and potential issues
in the particular case.n8

[b] Use of Subparts, or Compound, Conjunctive, or Disjunctive Requests

Additionally, no request for admission may contain subparts, or a compound, conjunctive, or disjunctive request unless
it has been approved by the Judicial Council under Code of Civil Procedure Sections 2033.710-2033.740.n9

[c] Required Contents of Declaration
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The declaration must, in substantially the same words used in the model Declaration for Additional Discovery contained
in Code of Civil Procedure Section 2033.050, set forth the following under penalty of perjury:n10

1. Identify the declarant;

2. Identify the party to whom the requests are propounded;

3. State that the set of requests to which it is attached will cause the total number of requests propounded
to the party to whom the set is directed to exceed the number of requests permitted by Code of Civil
Procedure Section 2033.030;

4. Identify the total number of requests previously propounded by the declarant to this party;

5. Identify the total number of requests contained in the set to which the declaration is attached;

6. State the declarant's familiarity with the issues and the previous discovery conducted by all parties in
the case;

7. State that the declarant has personally examined each of the requests in the set to which the declaration
is attached;

8. State the reasons why the complexity or the quantity of issues in the case warrant the number of
requests contained in the set to which the declaration is attached; and

9. State that none of the requests in the set to which the declaration is attached are being propounded for
any improper purpose, such as to harass the party, or the attorney for the party, to whom it is directed, or
to cause unnecessary delay or needless increase in the cost of litigation.

For a form of declaration for additional discovery based on the model declaration in Code of Civil Procedure Section
2033.050, see § 63.82.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsContent & Form

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.030(a).

(n2)Footnote 2. Code Civ. Proc. § 2033.030(a).

(n3)Footnote 3. See discussion in [3], below.

(n4)Footnote 4. Code Civ. Proc. § 2033.030(b). For discussion of objections to requests for admission, see § 63.22.

(n5)Footnote 5. Code Civ. Proc. § 2033.030(c); see also Code Civ. Proc. § 2033.080(b) (orders to protect party
from annoyance, embarrassment, oppression, or undue burden and expense). For a discussion of protective orders, see
Part B (§§ 63.10-63.19).
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(n6)Footnote 6. Code Civ. Proc. § 2033.050.

(n7)Footnote 7. For discussion of protective orders under Code Civ. Proc. § 2033.080, see Part B (§§ 63.10-63.19).

(n8)Footnote 8. Code Civ. Proc. § 2033.040(a).

(n9)Footnote 9. See Code Civ. Proc. § 2033.060(f).

(n10)Footnote 10. Code Civ. Proc. § 2033.050.
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§ 63.05 Format Requirements

[1] Identification

A party requesting admissions must number each set of requests consecutively.n1 In the first paragraph immediately
below the title of the case, there must appear the identity of the requesting party, the set number, and the identity of the
responding party.n2 Each request for admission in a set must be separately set forth and identified by letter or
number.n3

For a form of requests of admission drafted by counsel, see § 63.81.

[2] Prefaces, Instructions, and Definitions

Each request for admission must be full and complete in and of itself.n4 No preface or instruction can be included with
a set of admission requests unless it has been approved as part of an official form developed by the Judicial Council of
California pursuant to Code of Civil Procedure Sections 2033.710-2033.740.n5 Any term specially defined in a request
for admission must be typed with all letters capitalized whenever the term appears.n6

[3] Subparts and Compound, Conjunctive, or Disjunctive Requests

No request for admission may contain subparts, or a compound, conjunctive, or disjunctive request, unless the request
has been approved as part of an official form developed by the Judicial Council of California under Code of Civil
Procedure Sections 2033.710-2033.740.n7

The prohibition against subparts, and the qualified prohibition against multiple questions within a single request, in
requests that are not included in the Judicial Council form, is designed to prevent evasion of the numerical limit on
requests for admission under Code of Civil Procedure Section 2033.030.n8 It also prevents requests that are confusing
and ambiguous, which impose a burden on the answering party and on the court.n9

[4] Framing of Request

Requests for admission should be couched in the form of statements of facts to be admitted.n10 If the request is framed
as questions to be answered rather than statements to be admitted, the propounding party is actually employing written
interrogatories rather than a request for admission of facts.n11
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[5] Attachment of Copies of Documents

A party requesting an admission of the genuineness of any documents must attach copies of those documents to the
requests, and must make the original of those documents available for inspection on demand by the party to whom the
requests for admission are directed.n12

[6] Prohibition Against Combining Requests With Other Discovery Methods

No party can combine, in a single document, requests for admission with any other method of discovery.n13 Such
commingling may cause unnecessary confusion in the mind of the responding party, who may then be excused for
providing responses that are neither admissions nor denials.n14

[7] Judicial Council Form of Requests for Admission

The Judicial Council is required to develop and approve official form requests for admission for optional use in civil
actions based on personal injury, property damage, wrongful death, unlawful detainer, breach of contract, family law, or
fraud, as well as any other civil actions the Judicial Council itself deems apropriate.n15 Attorneys preparing requests for
admission may wish to review these form requests before drafting their own requests. For examples of the Judicial
Council form requests for use in superior or municipal court actions, or in unlawful detainer proceedings, see § 63.80.

[8] Model Forms of Requests

For model forms of requests for admission that can be adapted for use in a variety of actions, proceedings, and fact
situations arising under state and federal law, see Volumes 13-14 of BENDER'S Forms of Discovery. Counsel should
bear in mind that the model forms, as shown, are not necessarily in compliance with the requirements of the California
Civil Discovery Act.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsContent & Form

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.060(a).

(n2)Footnote 2. Code Civ. Proc. § 2033.060(b).

(n3)Footnote 3. Code Civ. Proc. § 2033.060(c).

(n4)Footnote 4. Code Civ. Proc. § 2033.060(d).

(n5)Footnote 5. Code Civ. Proc. § 2033.060(d).

(n6)Footnote 6. Code Civ. Proc. § 2033.060(e).

(n7)Footnote 7. Code Civ. Proc. § 2033.060(f).

(n8)Footnote 8. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2033).

(n9)Footnote 9. See Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 428, 15 Cal. Rptr. 127, 364 P.2d 303
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(criticizing ''shotgun'' requests for admission that attempt to cover a variety of matters in single, subdivided question;
decided under prior law).

(n10)Footnote 10. Lieb v. Superior Court (1962) 199 Cal. App. 2d 364, 367, 18 Cal. Rptr. 705 .

(n11)Footnote 11. Lieb v. Superior Court (1962) 199 Cal. App. 2d 364, 367, 18 Cal. Rptr. 705 .

(n12)Footnote 12. Code Civ. Proc. § 2033.060(g).

(n13)Footnote 13. Code Civ. Proc. § 2033.060(h).

(n14)Footnote 14. See Hansen v. Superior Court (1983) 149 Cal. App. 3d 823, 829, 197 Cal. Rptr. 175
(counseling parties to list requests for admission and interrogatories separately).

(n15)Footnote 15. See Code Civ. Proc. § 2033.710.

Page 433
3-63 California Deposition and Discovery Practice § 63.05



114 of 157 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 63 Requests for Admission
PART A. Initiating Discovery by Requests for Admission

3-63 California Deposition and Discovery Practice § 63.06

§ 63.06 Service of Requests

The party requesting admissions must serve a copy of the requests on the party to whom they are directed and on all
other parties who have appeared in the action.n1 For a general discussion of methods of service, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.070.
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Reserved
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§ 63.10 Nature of Relief That May Be Granted

[1] Generally

For good cause shown, the court may make any order that justice requires to protect any party from unwarranted
annoyance, embarrassment, oppression, or undue burden and expense.n1 This protective order may include, but is not
limited to, one or more of the following directions:n2

1. That the set of admission requests, or particular requests in the set, need not be answered at all;

2. That, contrary to the representations made in a declaration for additional discovery submitted under
Code of Civil Procedure Section 2033.050 (concerning requests that do not relate to genuineness of
documents), the number of admission requests is unwarranted;

3. That the time specified in Code of Civil Procedure Section 2033.250 to respond to the set of admission
requests, or to particular requests in the set, be extended;

4. That a trade secret or other confidential research, development, or commercial information not be
admitted or be admitted only in a certain way; or

5. That some or all of the answers to requests for admission be sealed and thereafter opened only on
order of the court.

Resort to a protective order is not necessary when the reason for resisting the admission is based on an objection to
particular requests. The objection may be asserted in the response to the requests, pursuant to Code of Civil Procedure
Section 2033.230.n3

[2] Relief Based on Excessive Number of Requests for Admission of Genuineness of Documents

Code of Civil Procedure Section 2033.030 provides that the number of requests for admission of the genuineness of
documents is not limited except as justice requires to protect the responding party from unwarranted annoyance,
embarrassment, oppression, or undue burden and expense.n4 Thus, it appears that a motion for a protective order under
Code of Civil Procedure Section 2033.080, rather than an objection under Code of Civil Procedure Section 2033.230, is
the proper procedure to invoke if the responding party seeks to limit the number of requests for admission of the
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genuineness of documents.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.080(b).

(n2)Footnote 2. Code Civ. Proc. § 2033.080(b).

(n3)Footnote 3. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2033. For discussion of
objections, see § 63.22.

(n4)Footnote 4. Code Civ. Proc. § 2033.030(c).

(n5)Footnote 5. See Code Civ. Proc. §§ 2033.030, 2033.230.
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§ 63.11 Motion for Protective Order

[1] When Motion Must Be Made

When requests for admission have been made, the responding party may, before responding to the requests, promptly
move for a protective order.n1 It is recommended that the responding party who moves for a protective order do so
within the time specified for service of the response, to avoid the consequences of a potential waiver of any objection to
the requests arising from a failure to serve a timely response.n2 Because of these time limitations, it is advisable to
obtain an order shortening the time for the hearing of the motion,n3 and to seek an agreement with opposing counsel
extending the time to respond or, if opposing counsel will not so agree, to move for an order extending time to respond
under Code of Civil Procedure Section 2033.250.n4

[2] Form of Motion

The motion must be accompanied by a declaration stating facts showing a reasonable and good faith attempt at an
informal resolution of each issue presented by the motion.n5 For forms for use in obtaining a protective order, see §
63.83.

[3] Burden of Proof

[a] Generally

Under pre-1986 law, there was no express provision for protective orders against requests for admission.n6 However, a
party could make objectionsn7 predicated on annoyance, expense, embarrassment, oppression, or any other ground
based on justice and equity.n8 If a limit on the number of requests was sought,n9 the party could adapt the provisions of
pre-1986 Code of Civil Procedure Section 2019, governing protective orders applicable to depositions, to discovery
proceedings involving requests for admission.n10 In these proceedings, the burden of proof was on the party seeking to
limit disclosure by admissions, because requests for admission constitute a method of discovery to which the litigant is
entitled as a matter of right.n11

This rationale appears applicable to protective orders under Code of Civil Procedure Section 2033.080, and the burden
of proof would appear to be on the moving party, except when the relief sought is to limit the number of requests for
admission.n12 This is because, even though Code of Civil Procedure Section 2033.080 is more expansive in its
coverage of protective orders than was pre-1986 Code of Civil Procedure Section 2033(b), it was not regarded by the
drafters of the California Civil Discovery Act of 1986 as making any substantive change in the law governing protective
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orders in discovery proceedings involving requests for admission, except of course, in proceedings to limit the number
of admission requests.n13

[b] Protective Order to Limit Number of Requests

If the responding party seeks a protective order on the ground that the number of requests for admission is unwarranted,
the propounding party bears the burden of justifying the number of requests for admission.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.080(a).

(n2)Footnote 2. See Code Civ. Proc. §§ 2033.250 (time for response to requests), 2033.280 (waiver of objections
to requests). For further discussion of the time limitations governing responses to requests, see § 63.24. For further
discussion of objections to requests, see § 63.22.

(n3)Footnote 3. See Ch. 8.

(n4)Footnote 4. For forms to extend time, see Ch. 8.

(n5)Footnote 5. Code Civ. Proc. § 2033.080.

(n6)Footnote 6. See pre-1986 Code Civ. Proc. § 2033.

(n7)Footnote 7. See pre-1986 Code Civ. Proc. § 2033.

(n8)Footnote 8. See pre-1986 Code Civ. Proc. § 2033; see also Cembrook v. Superior Court (1961) 56 Cal. 2d
423, 427, 15 Cal. Rptr. 127, 364 P.2d 303 (decided under prior law).

(n9)Footnote 9. There was no prescribed limit on the number of requests for admission under pre-1986 Code Civ.
Proc. § 2033, but the number of requests could be limited ''as justice required.''

(n10)Footnote 10. See pre-1986 Code Civ. Proc. § 2033(b).

(n11)Footnote 11. See Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 427, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law).

(n12)Footnote 12. See Code Civ. Proc. § 2033.040(b) (burden of proof on propounding party in responding party's
motion to limit number of requests); see also Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2033.

(n13)Footnote 13. See Code Civ. Proc. § 2033.040; see Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986,
Note to § 2033.

(n14)Footnote 14. See Code Civ. Proc. § 2033.040(b). For discussion of protective orders to limit number of
requests for admission relating to genuineness of documents, see § 63.10[2].
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§ 63.12 Effect of Denial of Motion

If the motion for a protective order is denied in whole or in part, the court may order that the responding party provide
or permit the discovery against which protection was sought on terms and conditions that are just.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.080; see also Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 427, 15
Cal. Rptr. 127, 364 P.2d 303 (in determining objections to requests for admission predicated on annoyance, expense,
embarrassment, oppression, or any other ground based on justice and equity, trial court is vested with wide discretion,
but is not authorized to make blanket orders barring disclosure in toto when factual situation indicates that equitable
order could be made that would authorize disclosure with limitations; decided under prior law).
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§ 63.13 Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition of the sanction
unjust.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.080(d). For a general discussion of sanctions under Section 2023.030, see Ch.
42.

Page 441



120 of 157 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 63 Requests for Admission
PART B. Protective Orders

3-63 California Deposition and Discovery Practice §§ 63.14-63.19

Reserved
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§ 63.20 Form of Response

[1] In Writing and Under Oath

The party to whom requests for admission have been directed must respond in writing under oath separately to each
request.n1 The response must be given to the party making the request. When there are multiple parties, each of whom
is represented by different counsel, and each of whom makes a similar request for admission of a party, a response by
the responding party to one of the requests is not viewed as a response to all of the requests.n2

Although each party served with a request for admission must respond to that request, nothing precludes co-parties from
making joint responses when appropriate under the circumstances. For example, when the requesting party sent two
identical, but separate, sets of requests to a husband and wife, who were codefendants represented by the same counsel,
a joint response by the couple was not improper. Each verified the responses under penalty of perjury, and each could
be held separately accountable for those responses.n3

[2] Types of Response

Each response must answer the substance of the requested admission, or set forth an objection to the particular
request.n4

Answers given to requests for admission should be drafted with extreme caution since any matter admitted in response
to such a request is conclusively established against the party making the admission in the pending action, unless the
court permits withdrawal or amendment of the admission.n5 If the request is unclear, it may be more fruitful to first
informally discuss the request with the opposing attorney before becoming involved in a procedural battle over the
semantics of the request.

[3] Format Requirements

In the first paragraph of the response, immediately below the title of the case, there must appear the identity of the
responding party, the set number, and the identity of the requesting party.n6 Each answer or objection in the response
must bear the same identifying number or letter, and be in the same sequence as the corresponding request.n7 The text
of the particular request need not be repeated.n8 For a form of response to a request for admission, see § 63.84.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsResponses

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.210(a).

(n2)Footnote 2. See Courtesy Claims Service, Inc. v. Superior Court (1990) 219 Cal. App. 3d 52, 56, 268 Cal.
Rptr. 30 , disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d
260, 267, 987 P.2d 727 .

(n3)Footnote 3. See Tobin v. Oris (1992) 3 Cal. App. 4th 814, 829, 4 Cal. Rptr. 2d 736 , disapproved on other
grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d 260, 267, 987 P.2d 727 .

(n4)Footnote 4. Code Civ. Proc. § 2033.210(b).

(n5)Footnote 5. See Code Civ. Proc. §§ 2033.300, 2033.410. See discussion of effect of admissions in § 63.50.

(n6)Footnote 6. Code Civ. Proc. § 2033.210(c).

(n7)Footnote 7. Code Civ. Proc. § 2033.210(d).

(n8)Footnote 8. Code Civ. Proc. § 2033.210(d).
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§ 63.21 Answer

[1] Generally

Each answer in the response must be as complete and straightforward as the information reasonably available to the
responding party permits.n1 Each answer must:n2

1. Admit so much of the matter involved in the request as is true, either as expressed in the request itself
or as reasonably and clearly qualified by the responding party;

2. Deny so much of the matter involved in the request as is untrue; and

3. Specify so much of the matter involved in the request as to the truth of which the responding party
lacks sufficient information or knowledge.

[2] Failure to Admit Based on Lack of Information or Knowledge

[a] Party Must Make Reasonable Inquiry Into Matter Sought to Be Admitted

If a responding party gives lack of information or knowledge as a reason for a failure to admit all or part of a request for
admission, that party must state in the answer that a reasonable inquiry concerning the matter in the particular request
has been made, and that the information known or readily obtainable is insufficient to enable that party to admit the
matter.n3

[b] Nature and Degree of Reasonable Inquiry Into Matter Sought to Be Admitted

A party may not refuse to admit or deny matters set forth in a request for admission of facts merely because the party
lacks personal knowledge of those facts.n4 If the means of knowledge are reasonably within that party's power, such as
when the sources of information regarding the matters involved are available to the responding party, he or she must
make a reasonable investigation in order to determine at the time of responding to the requests whether the matters
involved will be disputed at the time of trial.n5

If the responding party fails to admit a request for admission based on lack of information or personal knowledge, and it
subsequently appears that the sources of information were available to him or her, sanctions may be imposed under
Code of Civil Procedure Section 2033.420 based on the costs incurred in proving the matters denied.n6
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However, the responding party is not required to go to extraordinary lengths to obtain the information that would enable
him or her to admit or deny matters set forth in a request for admission of facts, since the Civil Discovery Act ''does not
require one party to, at his expense, prepare the case of his opponent.''n7

[3] Answer Based on Information or Belief

A party may answer a request for admission by stating that he or she has been informed and believes in either the truth
or falsity of the requested matters.n8

Although local courts may discourage denying a request for admission based on information or belief, it has been
observed that such a denial is not without value.n9

[4] Adequacy of Denial

Even if the matters denied are unquestionably true, the court cannot compel the responding party to admit them.n10
However, the responding party risks being subjected to prosecution for perjury if the denial was willfully false, or to the
imposition of monetary sanctions if the requesting party ultimately proves the facts denied.n11

Under prior law,n12 the courts have held that qualified denials were nevertheless unequivocal denials.n13

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsResponses

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.220(a).

(n2)Footnote 2. Code Civ. Proc. § 2033.220(b).

(n3)Footnote 3. Code Civ. Proc. § 2033.220(c).

(n4)Footnote 4. Lindgren v. Superior Court (1965) 237 Cal. App. 2d 743, 746, 47 Cal. Rptr. 298 (decided under
prior law); see also Chodos v. Superior Court (1963) 215 Cal. App. 2d 318, 323, 30 Cal. Rptr. 303 (answer stating that
party cannot admit or deny because of lack of independent information, or because request calls for opinion, is
untenable; decided under prior law).

(n5)Footnote 5. Lindgren v. Superior Court (1965) 237 Cal. App. 2d 743, 746, 47 Cal. Rptr. 298 (decided under
prior law); see also Chodos v. Superior Court (1963) 215 Cal. App. 2d 318, 323, 30 Cal. Rptr. 303 .

(n6)Footnote 6. See Code Civ. Proc. § 2033.420; see Smith v. Circle P Ranch Co. (1978) 87 Cal. App. 3d 267,
275, 150 Cal. Rptr. 828 (decided under prior law); see also Asea, Inc. v. Southern Pac. Transp. Co. (9th Cir. [Cal.]
1981) 669 F.2d 1242, 1247 (decided under Fed. Rules Civ. Proc., Rule 36(a) and holding failure to admit or deny
based on lack of information was deficient because no reasonable inquiry was made). For further discussion of the
consequences of failing to admit a matter subsequently proved true, see Part G (§§ 63.60-63.69).

(n7)Footnote 7. Lindgren v. Superior Court (1965) 237 Cal. App. 2d 743, 748, 47 Cal. Rptr. 298 (plaintiff was
not required to employ investigators in foreign country to ascertain whether plaintiff's witness had gone to a certain
hotel in Spain as she had testified at deposition; decided under prior law); see also Holguin v. Superior Court (1972)
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22 Cal. App. 3d 812, 821, 99 Cal. Rptr. 653 (with respect to interrogatories about events that occurred during autopsy at
which defendant physicians were not present, physicians were not obliged to investigate various persons who
participated in autopsy in order to respond to interrogatories, because parties owe no duty to prepare opponent's case
and stipulate away their own; decided under prior law).

(n8)Footnote 8. Chodos v. Superior Court (1963) 215 Cal. App. 2d 318, 322-323, 30 Cal. Rptr. 303 (decided
under prior law).

(n9)Footnote 9. See Cohen v. Superior Court (1976) 63 Cal. App. 3d 184, 187, 133 Cal. Rptr. 575 (decided under
prior law).

(n10)Footnote 10. Holguin v. Superior Court (1972) 22 Cal. App. 3d 812, 819, 99 Cal. Rptr. 653 (decided under
prior law).

(n11)Footnote 11. Holguin v. Superior Court (1972) 22 Cal. App. 3d 812, 820, 99 Cal. Rptr. 653 (decided under
prior law); Chodos v. Superior Court (1963) 215 Cal. App. 2d 318, 324, 30 Cal. Rptr. 303 (decided under prior law);
see Code Civ. Proc. § 2033.420. For a discussion of the imposition of sanctions against a party for failing to admit
matters subsequently proved true, see Part G (§§ 63.60-63.69).

(n12)Footnote 12. See pre-1986 Code Civ. Proc. § 2033.

(n13)Footnote 13. See Smith v. Circle P Ranch Co. (1978) 87 Cal. App. 3d 267, 275, 150 Cal. Rptr. 828 (denial
based on request for admission ''as framed''); Holguin v. Superior Court (1972) 22 Cal. App. 3d 812, 820 fn. 9, 99 Cal.
Rptr. 653 (holding denials ''on advice of counsel'' as unequivocal despite ''rather weaseling qualification.'')
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§ 63.22 Objection

[1] Generally

If only part of a request for admission is objectionable, the remainder of the request must be answered.n1 If an objection
is made to a request or to a part of a request, the specific ground for the objection must be set forth clearly in the
response.n2

[2] Objection Based on Privilege or Protected Work Product

If an objection is based on a claim of privilege, the particular privilege invoked must be clearly stated.n3 If an objection
is based on a claim that the matter as to which an admission is requested is protected work product under Code of Civil
Procedure Section 2018.010 et seq., that claim must be expressly asserted.n4

[3] Untenable Objections

[a] Generally

Objections to requests for admission on the following grounds have been held by the California Supreme Court to be
untenable:n5

1. That the requests call for opinion and conclusion;n6

2. That the requests call for answers to controversial matters involving complex facts;n7

3. That the requests include matters that cannot be clearly admitted or denied;n8 and

4. That the requests seek admission of the truth of matters included in the responding party's testimony
on deposition previously taken.

[b] Objections That Requests Are Repetitious or Ambiguous

With regard to objections based on repetition or ambiguity, the California Supreme Court observed in Cembrook v.
Superior Court n9 that the trial court has the power to correct any abuses that may exist without sustaining the
objections in toto, and thus depriving the propounding party of the right to admissions granted by the statute as a matter
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of right.n10 If the trial court, in its discretion, finds that any of the requests impose an unfair burden on the responding
party because they are repetitious, the court possesses the statutory power to make its order sustaining objections to the
repetitive portions.n11 If it finds some requests too ambiguous for an intelligent reply to be made, it may sustain
objection to them or, more consistently with justice, it may order the questions to be rephrased.n12

[c] Objections That Requests Call for Application of Law to Facts

Under prior law, as noted in [a], above, the Supreme Court of California held untenable objections to requests that
called for conclusions of law.n13 Under current law, requests requiring an application of law to fact are expressly
permitted.n14

[4] Burden of Proof on Objecting Party

Requests for admission constitute a method of discovery to which the litigant is entitled as a matter of right, unless the
opposing party successfully bears the burden of showing that they do not fall within the purview of the statute.n15 In
determining whether the objecting party has met that burden, the courts must adopt a liberal construction in favor of
discovery.n16

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsObjections

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033(f)(2); see also Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 430, 15
Cal. Rptr. 127, 364 P.2d 303 (objections to requests as a whole, without attempt to admit or deny in part and to explain
inability to admit or deny, indicates lack of good faith required under prior law).

(n2)Footnote 2. Code Civ. Proc. § 2033.230(b).

(n3)Footnote 3. Code Civ. Proc. § 2033.230(b); see, e.g., Zonver v. Superior Court (1969) 270 Cal. App. 2d 613,
619-620, 76 Cal. Rptr. 10 (responding party protected by privilege against self-incrimination in objecting to request for
admission concerning illicit relationship that may have violated Mann Act and other criminal statutes proscribing sexual
activity); cf. Metalworking Machinery Inc. v. Superior Court (1977) 69 Cal. App. 3d 791, 794, 138 Cal. Rptr. 369
(privilege against self-incrimination not applicable to request for admission regarding responding party's status as illegal
alien, because deportation proceedings are civil and not criminal in nature). For a discussion of privileged matter in
discovery proceedings generally, see Chapters 21- 27 and 29- 32.

(n4)Footnote 4. Code Civ. Proc. § 2033.230(b). For a discussion of protected work product under Code Civ. Proc.
§ 2018.010 et seq., see Chapter 28.

(n5)Footnote 5. Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 428, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law).

(n6)Footnote 6. See Code Civ. Proc. § 2033.010 (request may seek admission as to truth of specified matters of
opinion relating to fact).

(n7)Footnote 7. See Code Civ. Proc. § 2033.010 (request may relate to matter in controversy between parties).

(n8)Footnote 8. See Code Civ. Proc. § 2033.220 (answer may admit so much of matter as is true, either as
expressed in request or as reasonably qualified by responding party, and deny so much of matter as is untrue).
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(n9)Footnote 9. Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 15 Cal. Rptr. 127, 364 P.2d 303 .

(n10)Footnote 10. Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 430, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law).

(n11)Footnote 11. Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 430, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law).

(n12)Footnote 12. Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 430, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law).

(n13)Footnote 13. Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 429, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law); see also Burke v. Superior Court (1969) 71 Cal. 2d 276, 282, 78 Cal. Rptr. 481, 455 P.2d
409 (decided under prior law).

(n14)Footnote 14. See Code Civ. Proc. § 2033.010.

(n15)Footnote 15. Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 427, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law).

(n16)Footnote 16. Cembrook v. Superior Court (1961) 56 Cal. 2d 423, 427, 15 Cal. Rptr. 127, 364 P.2d 303
(decided under prior law).
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§ 63.23 Signature of Response

[1] When Responding Party Must Sign Response

The party to whom the requests for admission are directed must sign the response under oath, unless the response
contains only objections.n1

[2] When Responding Party's Officer or Agent Must Sign Response

If the responding party is a public or private corporation, or a partnership, association, or governmental agency, one of
its officers or agents must sign the response under oath on behalf of that party.n2

[3] When Responding Party's Attorney Must Sign Response

The attorney for the responding party must sign any response that contains an objection.n3 Therefore, the attorney for
the responding party must sign any response that contains only objections.n4

Of course, if the responding party is a public or private corporation, or a partnership, association, or governmental
agency, and the officer or agent designated to sign the response is an attorney acting in that capacity for that party, the
attorney may sign the response.n5

Except as otherwise provided in Code of Civil Procedure Section 2033.240, the responding party's attorney cannot sign
on behalf of that party, because Code of Civil Procedure Section 446, permitting attorney verification of pleadings, does
not apply to requests for admission.n6 There is authority in case law for the proposition that because a central purpose
of a sworn statement under former (pre-1986) and, arguably, current Code of Civil Procedure Section 2033.010 et seq.
is to unequivocally establish those matters admitted in the response, Code of Civil Procedure Section 446 cannot apply
to requests for admission under those former (and, arguably, current) provisions.n7 However, it appears that this
proposition and its supporting authority would not be applicable to a sworn statement, the purpose of which is not to
establish matters admitted in the response but rather to object to matters sought to be admitted.n8

[4] Effect of Signature by Responding Party's Attorney

If the responding party is a public or private corporation, or a partnership, association, or governmental agency, and the
officer or agent signing the response on that party's behalf is an attorney acting in that capacity for that party, that party
waives any lawyer-client privilege and any protection for work product under Code of Civil Procedure Section
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2018.010 et seq. during any subsequent discovery from that attorney concerning the identity of the sources of the
information contained in the response.n9

[5] Consequence of Failure to Properly Sign Response

Failure to sign the response as required may result in severe consequences, because an unsigned response may be
deemed equivalent to no response at all.n10 Indeed, in a case in which the plaintiffs made objections to a request for
admissions, but failed to provide any answers, and did not verify their response, the unsworn response was seen as no
response at all. Accordingly, when the defendant moved to have the requests deemed admitted, not only were the
responses deemed admitted, but the court of appeal found monetary sanctions were mandatory and ordered the trial
court to grant them.n11

However, if the responses are verified by the defendant's counsel because the defendant cannot be located, a court
should not automatically deem all of the requests for admission to be admitted without exercising its discretion to
determine whether a less drastic remedy is appropriate. The court may fashion a remedy that will do justice, such as
deeming only some requests admitted or relieving the defense from admitting or denying requests on a showing of
efforts made to locate the defendant.n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsResponses

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.240(a).

(n2)Footnote 2. Code Civ. Proc. § 2033.240(b).

(n3)Footnote 3. Code Civ. Proc. § 2033.240(c).

(n4)Footnote 4. See Code Civ. Proc. § 2033.240(c).

(n5)Footnote 5. See Code Civ. Proc. § 2033.240.

(n6)Footnote 6. See Steele v. Totah (1986) 180 Cal. App. 3d 545, 550, 225 Cal. Rptr. 635 (decided under prior
law); see also DeCamp v. First Kensington Corp. (1978) 83 Cal. App. 3d 268, 274, 275, 147 Cal. Rptr. 869 (decided
under prior law).

(n7)Footnote 7. See Steele v. Totah (1986) 180 Cal. App. 3d 545, 551, 225 Cal. Rptr. 635 (decided under prior
law).

(n8)Footnote 8. See Code Civ. Proc. § 2033.240 (attorney verification limited to responses containing objections).

(n9)Footnote 9. Code Civ. Proc. § 2033.240(b).

(n10)Footnote 10. See Allen-Pacific, Ltd. v. Superior Court (1997) 57 Cal. App. 4th 1546, 1550-1551, 67 Cal.
Rptr. 2d 804 , disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr.
2d 260, 267, 987 P.2d 727 ; Zorro Inv. Co. v. Great Pacific Securities Corp. (1977) 69 Cal. App. 3d 907, 914, 138 Cal.
Rptr. 410 (decided under prior law and citing Kaiser Steel Corp. v. Westinghouse Elec. Corp. (1976) 55 Cal. App. 3d
737, 744, 127 Cal. Rptr. 838 ); see also Thomas v. Makita, U.S.A., Inc. (1986) 181 Cal. App. 3d 989, 993, 226 Cal.
Rptr. 413 (lost verification tantamount to failure to respond; decided under prior law).
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(n11)Footnote 11. Appleton v. Superior Court (1988) 206 Cal. App. 3d 632, 634-636, 253 Cal. Rptr. 762 .

(n12)Footnote 12. Brigante v. Huang (1993) 20 Cal. App. 4th 1569, 1582-1588, 25 Cal. Rptr. 2d 354 ,
disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d 260, 267,
987 P.2d 727 .
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§ 63.24 Service of Response

[1] Time Within Which Response Must Be Served

Within 30 days after service of requests for admission, or in unlawful detainer actions or other proceedings under Code
Civ. Proc. § 1159 et seq. (forcible entry and detainer), within five days after service of requests for admission, the party
to whom the requests are directed must serve the original of the response to them on the requesting party, and a copy of
the response on all other parties who have appeared.n1 If the requests are served by mail, the response period is
extended five calendar days if the place of address and the place of mailing is within California, 10 calendar days if
either the place of mailing or the place of address is outside California but within the United States, and 20 calendar
days if either the place of mailing or the place of address is outside the United States.n2

[2] Motions to Shorten or Extend Time for Response

[a] Generally

The court may shorten the time for serving a response on motion of the requesting party, or may extend the time for
serving a response on motion of the responding party.n3n4-6

[b] Motion to Shorten Time for Response

Although Code of Civil Procedure Section 2033.250(a) does not expressly require that a motion for an order to shorten
the time for serving a response be made on notice,n7 the safer course is to proceed on notice.n8 Local practice may
permit an ex parte motion to extend time to respond.

Additionally, it is not specified whether good cause must be shown.n9 The safer course, however, is to state facts
showing good cause in the declaration supporting a motion to shorten the time for serving a response. For forms for
obtaining an order allowing plaintiff to obtain early discovery and shortening time for service of a response, see Chapter
8.

[c] Motion to Extend Time for Response

A motion to extend the time for serving a response to a request for admission is one of the bases for a protective order,
for which good cause must be shown and pursuant to which monetary sanctions are available.n10 If the requests for
admission are long and complex, it is recommended that the requesting party agree to a request for a reasonable
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extension of time. Otherwise, the requesting party may risk the imposition of sanctions against it under Code of Civil
Procedure Section 2033.080, governing protective orders.

[3] Agreement to Extend Time for Response

The party requesting admissions and the responding party may agree to extend the time for service of a response to a set
of admission requests, or to particular requests in a set, to a date beyond the times provided under Code of Civil
Procedure Section 2033.250.n11 This agreement may be informal, but it must be confirmed in a writing that specifies
the extended date for service of a response.n12 Unless the agreement expressly states otherwise, it is effective to
preserve to the responding party the right to respond to any request for admission to which the agreement applies in a
manner specified in Code of Civil Procedure Sections 2033.210, 2033.220, and 2033.230.n13 Notice of the agreement
must be given by the responding party to all other parties who were served with a copy of the request.n14 For a sample
form of stipulation to extend the time to respond to a discovery request, see Chapter 41.

The provisions of Code of Civil Procedure Section 1013(a), allowing for extensions of time for service of notices of
motion and other papers depending on the mode of service or the place of address, and made applicable to discovery
procedures by Code of Civil Procedure Section 2016.050, apply only to ''prescribed'' time periods articulated in the
Code of Civil Procedure, and not to private extensions of time after a statutory period has lapsed within which to
respond to discovery.n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsResponses

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.250.

(n2)Footnote 2. See Code Civ. Proc. §§ 1013(a), 2016.050; see also Code Civ. Proc. § 1013(c), (e) (service by
Express Mail or facsimile transmission); see generally Tobin v. Oris (1992) 3 Cal. App. 4th 814, 825-827, 4 Cal. Rptr.
2d 736 , disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d
260, 267, 987 P.2d 727 (provisions of Code Civ. Proc. § 1013 regarding establishment of service are not applicable
when requesting party admitted receiving response). See also discussion of service in Ch. 8.

(n3)Footnote 3. See Code Civ. Proc. § 2033.250.

(n4)Footnote 4-6. [Reserved]

(n5)Footnote 7. Code Civ. Proc. § 2033.250(a) (''on motion'') with Code Civ. Proc. § 2033.020(d) (''on motion with
or without notice'').

(n6)Footnote 8. See McDonald v. Severy (1936) 6 Cal. 2d 629, 631, 59 P.2d 98 (notice of motion must be given
whenever order sought will affect rights of the adverse party); for further discussion of noticed motions generally, see
Ch. 8.

(n7)Footnote 9. Compare Code Civ. Proc. § 2033.250(a) (response generally due within 30 days after service of
requests unless, on requesting party's motion, court has shortened response time) with Code Civ. Proc. § 2033.020(d)
(on showing of good cause, court may grant plaintiff leave to make requests at time earlier than usual 10 days after
service of summons on, or appearance by, responding party).

(n8)Footnote 10. See Code Civ. Proc. § 2033.080. For discussion of protective orders, see Pt. B (§§ 63.10-63.19).
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For forms for obtaining protective orders, including an order to extend time for serving response, see § 63.83.

(n9)Footnote 11. Code Civ. Proc. § 2033.260(a).

(n10)Footnote 12. Code Civ. Proc. § 2033.260(b).

(n11)Footnote 13. Code Civ. Proc. § 2033.260(c). For discussion of permissible responses under Code Civ. Proc.
§§ 2033.210, 2033.220, and 2033.230, see §§ 63.20-63.22.

(n12)Footnote 14. Code Civ. Proc. § 2033.260(d).

(n13)Footnote 15. See Janetsky v. Avis (1986) 176 Cal. App. 3d 799, 809, 222 Cal. Rptr. 342 (dicta noting that
when defendants' counsel made clear in a letter, unilaterally extending the time within which plaintiff must respond to
his request for admission, that he must receive answers to his request within seven days of the date of his
correspondence, plaintiff could not rely on Code Civ. Proc. § 1013(a) to add additional time to this private extension of
time agreement; decided under prior law); see also Code Civ. Proc. § 2016.050.
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§ 63.25 Retention of Original Request, Response, and Related Papers

The requests for admission and the response to them are not to be filed with the court.n1 Instead, the party requesting
admissions must retain both the original of the requests for admission, with the original proof of service affixed to them,
and the original of the sworn response until six months after final disposition of the action.n2 At that time, both
originals may be destroyed, unless the court, on motion of any party and for good cause shown, orders that the originals
be preserved for a longer period.n3

Similarly, agreements to extend time for responding to discovery requests, notices of these agreements, and declarations
for additional discovery are not filed with the court unless they become relevant to the determination of an issue in a
law and motion proceeding or other hearing, or are ordered filed for good cause.n4 The party who serves any of these
papers must retain the original with the original proof of service affixed to them, along with the original of the response,
until six months after final disposition of the cause, unless the court on motion of any party and for good cause shown
orders the papers preserved for a longer period.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsContent &
Form

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.270(a).

(n2)Footnote 2. Code Civ. Proc. § 2033.270(b).

(n3)Footnote 3. Code Civ. Proc. § 2033.270(b).

(n4)Footnote 4. Cal. Rules of Ct., Rule 3.250(a).

(n5)Footnote 5. Cal. Rules of Ct., Rule 3.250(b); see Cal. Rules of Ct., Rule 3.250(c) (definition of ''papers'').
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Reserved
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§ 63.30 Effect of Failure to Serve Timely Response

[1] Waiver of Objections

[a] Generally

If a party to whom requests for admission have been directed fails to serve a timely response,n1 that party thereby
waives any objection to the requests, including one based on privilege or on the protection for work product under Code
of Civil Procedure Section 2018.010 et seq.n2

[b] Motion for Relief From Waiver

The court, on motion, may relieve a party from a waiver of objections to requests resulting from the failure to serve a
timely response. To grant relief, the court must determine that (1) the party has subsequently served a response that is in
substantial compliance with Code of Civil Procedure Sections 2033.210, 2033.220 and 2033.230,n3 and (2) the party's
failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect.n4 For a form of noticed
motion for relief from waiver of objections to requests, see § 63.85.

[2] Motion That Matters Be Deemed Admitted and for Monetary Sanctions

[a] Deemed Admissions

If a party to whom requests for admission have been directed fails to serve a timely response, the requesting party may
move for an order that the genuineness of any documents and the truth of any matters specified in the requests be
deemed admitted.n5 The court must make this order, unless it finds that the party to whom the requests for admission
have been directed has served, before the hearing on the motion, a proposed response to the requests that is in
substantial compliance with Code of Civil Procedure Section 2033.220 [note, the statute says Code of Civil Procedure
Section 2033.100 which does not exist. The editor presumes the intention was Section 2033.220] governing the form
and content of responses to requests.n6 A proposed response that is in substantial compliance is the only reason for the
court not to issue an order deeming the matters raised in the request admitted. The court has no authority to make an
exception on any other basis.n7 Thus, an order that denied a request that matters be deemed admitted in ''the interests of
justice" and that gave the responding party an additional 20 days to respond was improper.n8

Further, a court may not make such an order if a proposed response is served before the hearing date and there has been
no finding that the substantial compliance requirement has not been met.n9 For example, a trial court erred, as matter of

Page 459



law, in granting a motion deeming the truthfulness of the requested matters, when the responding party served a
proposed response 30 days before the hearing, and the trial court failed to make any finding concerning whether the
responses were in substantial compliance.n10

It appears that the proposed response could set forth objections to requests, but that the objections would be contingent
on obtaining a court order relieving the responding party from the consequences of failure to make a timely
response.n11

For a form of noticed motion for an order that matters be deemed admitted, see § 63.86.

[b] Monetary Sanctions

In moving for an order that matters be deemed admitted for failure to serve a timely response, the requesting party may
also move for a monetary sanction under Code of Civil Procedure Section 2023.030.n12 It is mandatory that the court
impose a monetary sanction under Code of Civil Procedure Section 2023.030 on the party or attorney, or both, whose
failure to serve a timely response necessitated the motion.n13 Thus, if the responding party failed to serve a timely
response, and the requesting party then filed a motion under Code of Civil Procedure Section 2033.280, the responding
party and/or his or her attorney may not avoid the imposition of a monetary sanction, even by filing a proper proposed
response prior to the hearing.n14

For example, because an unsworn response is deemed no response at all,n15 in a case in which the plaintiffs made
objections to a request for admissions, but failed to provide any answers, and did not verify their response, not only
were the requests deemed admitted, but on the defendant's motion, monetary sanctions were mandatory.n16 The court
noted a distinction between former Code Civ. Proc. § 2033(k) and (l) (now see Code of Civil Procedure Sections
2033.280 and 2033.290). Although Code of Civil Procedure Section 2033.290 allows the court to use its discretion in
imposing sanctions, it is applicable only when incomplete responses have been given.n17 When no response is given,
Code of Civil Procedure Section 2033.280 is applicable, and sanctions are mandatory.n18

For further discussion of the imposition of monetary sanctions for discovery misuses, see Chapter 42.

[c] Prior Law Compared

Under prior law, matters were automatically deemed admitted on failure to serve a timely response, provided the
original request contained a prescribed notice setting forth the consequences of failure to respond.n19 After receiving
notice from the requesting party that matters had been deemed admitted, the responding party's only recourse was to
seek relief from default under Code of Civil Procedure Section 473 based on mistake, inadvertence, surprise, or
excusable neglect.n20 This procedure, described as ''almost unreasonably rigid'' and creating ''harsh results,''n21 has
been replaced by the motion procedure under Code of Civil Procedure Section 2033.280, under which the requesting
party must initiate proceedings to obtain an order that matters be deemed admitted, and the responding party has an
opportunity to promptly serve a proposed answer and thus avoid the consequences of deemed admission.n22 However,
under current law, new disadvantages flow from the failure to file a timely response: (1) mandatory monetary sanctions
will be imposed against the responding party, and/or his or her attorney, for the costs and expenses incurred in bringing
the motion for an order to have matters deemed admitted, and (2) the responding party no longer has the right not to
answer based on objections to the request, because all objections are waived by failure to file a timely response, unless
relief from the waiver has been granted.n23

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral
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OverviewCivil ProcedureDiscoveryMethodsAdmissionsResponsesCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2033.250 (response to request for admission must be served within 30 days
after service of request, or in unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq.
(forcible entry and detainer), within five days after service of request, unless request served by mail or court has
shortened or extended time for response), 2033.260 (parties may agree to extend time for serving response). For a
discussion of time requirements for serving response to requests for admission, see § 63.24.

(n2)Footnote 2. Code Civ. Proc. § 2033.280.

(n3)Footnote 3. For discussion of the form and content requirements of responses, see §§ 63.20-63.23.

(n4)Footnote 4. Code Civ. Proc. § 2033.280(a).

(n5)Footnote 5. Code Civ. Proc. § 2033.280.

(n6)Footnote 6. Code Civ. Proc. § 2033.280(c); see Demyer v. Costa Mesa Mobile Home Estates (1995) 36 Cal.
App. 4th 393, 399-402, 42 Cal. Rptr. 2d 260 , disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal.
4th 973, 983 n.12, 90 Cal. Rptr. 2d 260, 267, 987 P.2d 727 (hearing on motion to deem matters admitted does not
include hearing on shortened notice, even when reason for shortening time is compelling, and since responses to
admissions were served within 20 days of notice of motion to deem matters admitted, motion should have been denied).
For discussion of the form and content requirements of responses, see §§ 63.20-63.23.

(n7)Footnote 7. Allen-Pacific, Ltd. v. Superior Court (1997) 57 Cal. App. 4th 1546, 1550-1551, 67 Cal. Rptr. 2d
804 , disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d 260,
267, 987 P.2d 727 .

(n8)Footnote 8. Courtesy Claims Service, Inc. v. Superior Court (1990) 219 Cal. App. 3d 52, 55, 268 Cal. Rptr.
30 , disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d 260,
267, 987 P.2d 727 .

(n9)Footnote 9. See Tobin v. Oris (1992) 3 Cal. App. 4th 814, 828, 4 Cal. Rptr. 2d 736 , disapproved on other
grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d 260, 267, 987 P.2d 727 .

(n10)Footnote 10. See Tobin v. Oris (1992) 3 Cal. App. 4th 814, 827-828, 4 Cal. Rptr. 2d 736 , disapproved on
other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d 260, 267, 987 P.2d 727
(summary judgment based on deemed admissions was reversed).

(n11)Footnote 11. See Code Civ. Proc. § 2033.280; see also discussion of waiver of objections in [1], above.

(n12)Footnote 12. See Code Civ. Proc. § 2033.280(b).

(n13)Footnote 13. Code Civ. Proc. § 2033.280(c); Appleton v. Superior Court (1988) 206 Cal. App. 3d 632, 635,
253 Cal. Rptr. 762 .

(n14)Footnote 14. See Code Civ. Proc. § 2033.280.

(n15)Footnote 15. See § 63.23[5].

(n16)Footnote 16. Appleton v. Superior Court (1988) 206 Cal. App. 3d 632, 634-636, 253 Cal. Rptr. 762 .
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(n17)Footnote 17. See § 63.31.

(n18)Footnote 18. Allen-Pacific, Ltd. v. Superior Court (1997) 57 Cal. App. 4th 1546, 1550-1552, 1556-1557, 67
Cal. Rptr. 2d 804 , disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal.
Rptr. 2d 260, 267, 987 P.2d 727 (trial court exceeded its authority in denying motions for deemed admissions and
monetary sanctions (decided under prior law)); Appleton v. Superior Court (1988) 206 Cal. App. 3d 632, 635-636, 253
Cal. Rptr. 762 .

(n19)Footnote 19. See pre-1986 Code Civ. Proc. § 2033.

(n20)Footnote 20. See pre-1986 Code Civ. Proc. § 2033; Zorro Inv. Co. v. Great Pacific Securities Corp. (1977)
69 Cal. App. 3d 907, 917, 138 Cal. Rptr. 410 (decided under prior law).

(n21)Footnote 21. See Barnett v. American-Cal Medical Services (1984) 156 Cal. App. 3d 260, 266, 202 Cal.
Rptr. 735 (decided under prior law).

(n22)Footnote 22. See Code Civ. Proc. § 2033.280; see discussion under [1], above.

(n23)Footnote 23. See Code Civ. Proc. § 2033.280; see discussion in [1], above.
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§ 63.31 Effect of Serving Inadequate Response

[1] Motion to Compel Further Response and Impose Monetary Sanction

[a] Generally

If the party requesting admissions, on receipt of a response to the requests, deems that (1) an answer to a particular
request is evasive or incomplete, or (2) an objection to a particular request is without merit or too general, that party
may move for an order compelling a further response.n1 The motion must be accompanied by a declaration stating facts
showing a reasonable and good-faith attempt at an informal resolution of each issue presented by the motion.n2 The
motion also must be accompanied by a separate statement that meets the requirements of California Rules of Court,
Rule 3.1020 [see § 63.87[3]].

For a form of noticed motion for an order to compel further response to requests for admission, see § 63.87.

[b] Inapplicability to Improper Denials

If the responding party denies a matter that is unquestionably true, he or she may not be forced to admit the matter on a
motion to compel a further response.n3 In that case, the requesting party's only recourse is to seek sanctions against that
party once the matter denied has been proved true.n4 Thus, to avoid the imposition of a sanction under Code of Civil
Procedure Section 2033.290, the requesting party should restrict motions to compel further responses to those responses
that are incomplete or evasive, or to improper objections.

[c] Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to compel further response, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n5 The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of
Court, Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even
though no opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery
was provided to the moving party after the motion was filed.n6

[2] Waiver of Right to Compel Answers if Motion Not Timely Served
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Unless notice of the motion is given within 45 days of the service of the response, or any supplemental response, or any
specific later date to which the requesting party and the responding party have agreed in writing, the requesting party
waives any right to compel further response to the requests for admission.n7 The 45-day period is also extended if the
response was served by mail.n8

[3] Failure to Obey Order Compelling Further Response

If a party fails to obey an order compelling further response to requests for admission, the court may order that the
matters involved in the requests be deemed admitted.n9 In lieu of or in addition to this order, the court may impose a
monetary sanction under Code of Civil Procedure Section 2023.030.n10 For a form of noticed motion for an order that
matters be deemed admitted for failure to obey an order compelling further response, see § 63.88.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral
OverviewCivil ProcedureDiscoveryMethodsAdmissionsResponsesCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.290(a).

(n2)Footnote 2. Code Civ. Proc. § 2033.290(b).

(n3)Footnote 3. See Holguin v. Superior Court (1972) 22 Cal. App. 3d 812, 820, 99 Cal. Rptr. 653 (decided under
prior law).

(n4)Footnote 4. See Code Civ. Proc. § 2033.420. For discussion of sanctions for failing to admit matters
subsequently proven true, see pt. G (§§ 63.60-63.69).

(n5)Footnote 5. Code Civ. Proc. § 2033.290(d). For further discussion of sanctions, see Ch. 42.

(n6)Footnote 6. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n7)Footnote 7. Code Civ. Proc. § 2033.290(c).

(n8)Footnote 8. See Code Civ. Proc. §§ 1013(a), 2016.050. For discussion of time extensions when service is made
by mail, see Ch. 8.

(n9)Footnote 9. Code Civ. Proc. § 2033.290(e).

(n10)Footnote 10. Code Civ. Proc. § 2033.290(e); see also Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure
to provide discovery). For a discussion of sanctions, see Ch. 42.

Page 464
3-63 California Deposition and Discovery Practice § 63.31



130 of 157 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 63 Requests for Admission
PART D. Failure to Respond or Inadequate Response

3-63 California Deposition and Discovery Practice §§ 63.32-63.39

Reserved

Page 465



131 of 157 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 63 Requests for Admission
PART E. Withdrawal or Amendment of Admission

3-63 California Deposition and Discovery Practice § 63.40

§ 63.40 Withdrawal or Amendment of Admission Permissible on Noticed Motion

A party may withdraw or amend an admission made in response to a request for admission only on leave of court
granted after notice to all parties.n1 More than a mere discovery device, admissions serve a function similar to
pleadings in a lawsuit in that they are aimed primarily at setting at rest a triable issue so it will not have to be tried.n2
Therefore, a responding party must obtain leave of court before amending or withdrawing admissions made under Code
of Civil Procedure Section 2033.010 et seq.n3

For a form of noticed motion for leave to withdraw or amend admissions, see § 63.89.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsContent &
FormCivil ProcedureDiscoveryMethodsAdmissionsWithdrawals

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.300(a).

(n2)Footnote 2. Jahn v. Brickey (1985) 168 Cal. App. 3d 399, 404, 214 Cal. Rptr. 119 (decided under prior law).

(n3)Footnote 3. See Jahn v. Brickey (1985) 168 Cal. App. 3d 399, 404, 214 Cal. Rptr. 119 (addressing only
amendment of admission; decided under prior law).
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§ 63.41 Conditions Under Which Admission May Be Withdrawn or Amended

[1] Generally

The court may permit withdrawal or amendment of an admission only if it determines that the admission was the result
of mistake, inadvertence, or excusable neglect, and that the party who obtained the admission will not be substantially
prejudiced in maintaining that party's action or defense on the merits.n1 Thus, absent mistake, inadvertence, or
excusable neglect in the original admission, there is no ongoing duty, or mechanism in the Civil Discovery Act to
update responses to requests for admission.n2

Relief under Code of Civil Procedure Section 2033.300 is available for all admissions, and thus permits withdrawal or
amendment of admissions deemed admitted for failure to respond as well as of admissions contained in an actual
response.n3 Rejecting the decisions of the majority of court of appeals, which had held that Code Civ. Proc. Section
2033.300 applies only to admissions contained in an actual response,n4 the California Supreme Court in Wilcox found
that applying former Code Civ. Proc. § 2033(m) (now see Code Civ. Proc. Section 2033.300) to all admissions,
including deemed admissions, is more consistent with both the statutory language and legislative history of former Code
Civ. Proc. § 2033 (now see Code Civ. Proc. Sections 2033.010-2033.420).n5

The Court acknowledged that the plain meaning of the rule is not helpful. However, the Court found that reading former
Code Civ. Proc. § 2033(m) (now see Code of Civil Procedure Section 2033.300) in light of other relevant provisions
compelled the conclusion that former Code Civ. Proc. § 2033(m) (now see Code Civ. Proc. Section 2033.300) provides
relief from deemed admissions. The Court explained that former Code Civ. Proc. § 2033(n) (now see Code of Civil
Procedure Section 2033.410) codified the case law existing at the time of its enactment, which held that matters deemed
admitted in an actual response or deemed admitted for failure to respond constitute binding judicial admissions.n6
Because former Code Civ. Proc. § 2033(n) (now see Code Civ. Proc. Section 2033.410) covers matters deemed
admitted pursuant to former Code Civ. Proc. § 2033(k) (now see Code of Civil Procedure Section 2033.280),n7
subdivisions (n) and (k) of former Code. Civ. Proc. § 2033 could be harmonized only by concluding that a deemed
admitted order establishes, by judicial fiat, that a nonresponding party has responded to the requests by admitting the
truth of all matters contained therein. Like Code Civ. Proc. Section 2033.410, Code Civ. Proc. Section 2033.300 refers
to ''admissions made in response to a request for admission.''n8 Because words given a particular meaning in one part of
a statute must be given the same meaning in other parts of the statute, the Court concluded that this reference in former
Code Civ. Proc. § 2033(m) (now see Code Civ. Proc. § 2033.300), like the analogous language in former Code Civ.
Proc. § 2033(n) (now see Code Civ. Proc. § 2033.410), necessarily encompasses deemed admissions.n9
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The Court further held that this interpretation is consistent with the legislative intent underlying the statute's enactment,
which was, in part, to remedy previous ''draconian'' sanctions for nonresponse or tardy response.n10 Former Code Civ.
Proc. § 2033(m) (now see Code Civ. Proc. § 2033.300) achieved this result by eliminating the prior time limits on
obtaining relief. The Court observed that precluding the withdrawal or amendment of deemed admissions is arguably
more draconian than the previous practice.n11

[2] Federal Rule Compared

Under Federal Rules of Civil Procedure, Rule 36(b), and subject to the provisions of Federal Rules of Civil Procedure,
Rule 16 (governing amendment of a pretrial order), the court may permit amendment or withdrawal of an admission
when the presentation of the merits of the action will be subserved thereby, and the party who obtained the admission
fails to satisfy the court that amendment or withdrawal will prejudice that party in maintaining his or her action or
defense on the merits.n12 Amendment or withdrawal of an admission must be made on motion.n13

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsWithdrawals

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.300(b).

(n2)Footnote 2. Burch v. Gombos (2000) 82 Cal. App. 4th 352, 356, 98 Cal. Rptr. 2d 119 (respondents had no
duty to update their response to request for admission regarding matter of present knowledge when they subsequently
discovered such evidence).

(n3)Footnote 3. Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 975, 983, 90 Cal. Rptr. 2d 260, 263, 987 P.2d 727 .
For discussion of when matters in a request for admission are deemed admitted, see 63.30[2].

(n4)Footnote 4. See, e.g., Courtesy Claims Service, Inc. v. Superior Court (1990) 219 Cal. App. 3d 52, 268 Cal.
Rptr. 30 , disapproved in Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d 260, 267, 987 P.2d
727 .

(n5)Footnote 5. Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 978-983, 90 Cal. Rptr. 2d 260, 263-266, 987 P.2d
727 .

(n6)Footnote 6. Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 979, 90 Cal. Rptr. 2d 260, 264, 987 P.2d 727 ; see
Code Civ. Proc. § 2033.410.

(n7)Footnote 7. See Code Civ. Proc. §§ 2033.280, 2033.410.

(n8)Footnote 8. See Code Civ. Proc. §§ 2033.300, 2033.410.

(n9)Footnote 9. Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 979, 90 Cal. Rptr. 2d 260, 264, 987 P.2d 727
(decided under prior law).

(n10)Footnote 10. Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 979-980, 90 Cal. Rptr. 2d 260, 264, 987 P.2d
727 ; see 63.30[2][c].

(n11)Footnote 11. Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 980, 90 Cal. Rptr. 2d 260, 264, 987 P.2d 727 .

(n12)Footnote 12. Fed. Rules Civ. Proc., Rule 36(b).
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(n13)Footnote 13. See Fed. Rules Civ. Proc., Rule 36(b). For futher discussion of federal discovery procedures, see
Ch. 7.
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§ 63.42 Imposition of Conditions on Granting Motion to Withdraw or Amend Admission

The court may impose conditions that are just on the granting of a motion to withdraw or amend an admission.n1 These
conditions include, but are not limited to, an order that (1) the party who obtained the admission be permitted to pursue
additional discovery related to the matter involved in the withdrawn or amended admission, and (2) the costs of any
additional discovery be borne in whole or in part by the party withdrawing or amending the admission.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsWithdrawals

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.300(c).

(n2)Footnote 2. Code Civ. Proc. § 2033.300(c).
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§ 63.43 Prior Law Compared

Pre-1986 Code of Civil Procedure Section 2033 contained no express provisions for withdrawal or amendment of an
answer to a request for admission. However, relief, at least by way of amendment, was available on a party's motion
under Code of Civil Procedure Section 473 (providing for amendment of pleadings on grounds of mistake,
inadvertence, suprise, or excusable neglect), when good cause was shown and when the amendment outweighed any
prejudice to other litigants in the action.n1 A party must now seek relief under Code of Civil Procedure Section
2033.300, rather than under Code of Civil Procedure Section 473, if relief from an admission is sought.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See, e.g., Jahn v. Brickey (1985) 168 Cal. App. 3d 399, 405, 214 Cal. Rptr. 119 (permitting plaintiff to
amend answer to request for admission admitting validity of certain signatures based on later discovered evidence of
forgery; decided under prior law).

(n2)Footnote 2. See Code Civ. Proc. § 2033.300. St. Paul Fire & Marine Ins. Co. v. Superior Court (1992) 2
Cal. App. 4th 843, 852, 3 Cal. Rptr. 2d 412 , disapproved on other grounds in Wilcox v. Birtwhistle (1999) 21 Cal. 4th
973, 983 n.12, 90 Cal. Rptr. 2d 260, 267, 987 P.2d 727 (former Code Civ. Proc. § 2033 (now see Code Civ. Proc. §
2033.300) supercedes Code Civ. Proc. § 473 as avenue for relief (decided under prior law)).

Page 471



135 of 157 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 63 Requests for Admission
PART E. Withdrawal or Amendment of Admission

3-63 California Deposition and Discovery Practice §§ 63.44-63.49

Reserved
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§ 63.50 Effect of Admission

[1] Matter Conclusively Established Against Party Making Admission

[a] Generally

Any matter admitted in response to a request for admission is conclusively established against the party making the
admission in the pending action unless the court has permitted withdrawal or amendment of that admission under Code
of Civil Procedure Section 2033.300(m).n1 This provision has no counterpart in pre-1986 Code of Civil Procedure
Section 2033, and is based on a 1970 amendment to Federal Rules of Civil Procedure, Rule 36(b).n2 However, the
drafters of the California Civil Discovery Act of 1986 did not regard this as a change in the prior discovery law.n3

[b] Federal Rule Compared

Under Federal Rules of Civil Procedure, Rule 36(b), any matter admitted under that rule is conclusively established,
unless the court on motion permits withdrawal or amendment of the admission.n4 In form and substance, a Rule 36
admission is comparable to an admission in pleadings or a stipulation drafted by counsel for use at trial, rather than to
an evidentiary admission of a party.n5

[2] Binding Effect of Admission at Trial Unless Withdrawal or Amendment Granted

As previously noted,n6 unless an admission is withdrawn or amended by leave of court, it is conclusively established
against the party making the admission in the pending action.n7 Thus, even if evidence discovered later contradicts an
admission, the responding party will not be permitted to testify or adduce evidence at trial contrary to the admission
unless leave is granted to withdraw or amend the admission.n8 If facts contrary to an admission are discovered by the
responding party after the trial has begun, it appears that he or she might move for a continuance of the trial on the
ground of surprise,n9 and then file a motion for leave to withdraw or amend the admission.

[3] Limitations on Effect of Admission

[a] Limited to Party Making Admission and for Purpose of Pending Action Only

[i] Generally

Any admission made by a party under Code of Civil Procedure Sections 2033.010-2033.420 is (1) binding only on that
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party and (2) made for the purpose of the pending action only.n10 It is not an admission by that party for any other
purpose, and it may not be used in any manner against that party in any other proceeding.n11 These provisions, while,
for the most part, a restatement of pre-1986 Code of Civil Procedure Section 2033(c), go further than the former statute
by making it explicit that the admission is binding only on the party making it.n12

[ii] ''Pending Action'' Defined

A plaintiff's complaint against a defendant and that defendant's cross complaint against a third party may be considered
separate actions.n13 For example, in a personal injury action by a carpenter against a general contractor, the general
contractor's admissions of his contentions regarding the cause of the accident were not binding on him in his cross
complaint for indemnity against a subcontractor, because, under the circumstances of the case, a complaint and a cross
complaint are considered separate actions.n14

[iii] Federal Rule Compared

Under Federal Rules of Civil Procedure, Rule 36(b), any admission made by a party under the rule is for the purpose of
the pending action only and is not an admission by that party for any other purpose, nor may it be used against that party
in any other proceeding.n15

[b] Limiting Effect by Trial Judge

[i] Construction of Admission Within Trial Court's Discretion

Interpretation of the scope and effect of the admission is for the trial court.n16 The trial judge has broad discretion in
determining admissibility and relevance of the evidence, and may construe the admission narrowly so that further
evidence on the matter specified in the request for admission may be introduced.n17 The trial court also has the
discretion to admit evidence to elucidate and explain an admission when the admission may be susceptible to different
meanings. Through its discretion, the court may ensure that the request for admission is not misused as a device to hide
or confuse issues.n18

[ii] Objection to Introduction of Admission Into Evidence

In addition, the trial judge may sustain objections to the introduction of such admissions on the ground that they are
irrelevant or immaterial to the issues at trial.n19

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsEffect

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.410(a). For discussion of withdrawal or amendment of admission, see Part E
(§§ 63.40-63.49).

(n2)Footnote 2. See Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2033. For a discussion of
the relevant portion of Fed. Rules Civ. Proc., Rule 36(b), see [b], below.

(n3)Footnote 3. See, e.g., Fredericks v. Kontos Industries, Inc. (1987) 189 Cal. App. 3d 272, 277-278, 234 Cal.
Rptr. 395 ; Milton v. Montgomery Ward & Co., Inc. (1973) 33 Cal. App. 3d 133, 137-138, 108 Cal. Rptr. 726 (both
cases decided under prior law); see also Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2033.
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(n4)Footnote 4. Fed. Rules Civ. Proc., Rule 36(b).

(n5)Footnote 5. Notes of Advisory Committee on Rules, Note to 1970 Amendment of Fed. Rules Civ. Proc., Rule
36. For further discussion of the Federal Rules, see Chapter 7.

(n6)Footnote 6. See [1][a], above.

(n7)Footnote 7. See Code Civ. Proc. § 2033.410.

(n8)Footnote 8. See, e.g., Valerio v. Andrew Youngquist Constr. (2002) 103 Cal. App. 4th 1264, 1272-1274, 127
Cal. Rptr. 2d 436, 442-443 (plaintiff was not entitled to recover in quantum meruit when he admitted existence of
written contract in answer to cross-complaint and in response to request for admissions, and failed to take necessary
procedural steps under former Code Civ. Proc. § 2033(m) (now see Code Civ. Proc. § 2033.300) to remove these
conclusive judicial admissions; plaintiff's ''informal notification to the opposing party of a change in case theory does
not obviate the conclusive effect of judicial admissions''); see also Burch v. Gombos (2000) 82 Cal. App. 4th 352, 356,
98 Cal. Rptr. 2d 119 (absent mistake, inadvertence, or excusable neglect in original admission, there is no ongoing duty,
or mechanism, under the Civil Discovery Act to update responses to requests for admission; thus, respondents had no
duty to update their response to request for admission regarding matter of present knowledge when they subsequently
discovered such evidence); cf. Singer v. Superior Court (1960) 54 Cal. 2d 318, 325, 5 Cal. Rptr. 697, 353 P.2d 305
(compelled answers to interrogatories will not prevent party at trial from relying on subsequently discovered facts).

(n9)Footnote 9. See Code Civ. Proc. § 473.

(n10)Footnote 10. Code Civ. Proc. § 2033.410(b).

(n11)Footnote 11. Code Civ. Proc. § 2033.410(b).

(n12)Footnote 12. Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2033.

(n13)Footnote 13. See Shepard & Morgan v. Lee & Daniel, Inc. (1982) 31 Cal. 3d 256, 259-262, 182 Cal. Rptr.
351, 643 P.2d 968 (decided under prior law).

(n14)Footnote 14. See Shepard & Morgan v. Lee & Daniel, Inc. (1982) 31 Cal. 3d 256, 259-262, 182 Cal. Rptr.
351, 643 P.2d 968 (decided under prior law); cf. Allis-Chalmers Corp. v. Superior Court (1985) 168 Cal. App. 3d
1155, 214 Cal. Rptr. 615 (in personal injury action, defendant who was granted summary judgment against plaintiff
based on plaintiff's deemed admissions is also entitled to summary judgment on cross complaint against him for
indemnity based on same injuries since relitigation of issue was collaterally estopped; decided under prior law).

(n15)Footnote 15. Fed. Rules Civ. Proc., Rule 36(b); see further discussion of Federal Rules in Chapter 7.

(n16)Footnote 16. See Milton v. Montgomery Ward & Co., Inc. (1973) 33 Cal. App. 3d 133, 136-139, 108 Cal.
Rptr. 726 (decided under prior law).

(n17)Footnote 17. See Milton v. Montgomery Ward & Co., Inc. (1973) 33 Cal. App. 3d 133, 136-139, 108 Cal.
Rptr. 726 (narrowly construing deemed admissions; decided under prior law).

(n18)Footnote 18. Fredericks v. Kontos Industries, Inc. (1987) 189 Cal. App. 3d 272, 277-278, 234 Cal. Rptr. 395
(decided under prior law); see, e.g., Burch v. Gombos (2000) 82 Cal. App. 4th 352, 356, 98 Cal. Rptr. 2d 119 (trial
court properly exercised its discretion to determine that respondents' admission was limited to its knowledge at time
admission was made--it was not neither a promise that respondent would not locate evidence in the future nor ''a device
to hide or confuse issues,'' citing Fredericks v. Kontos Industries, Inc.); cf. Valerio v. Andrew Youngquist Constr.
(2002) 103 Cal. App. 4th 1264, 1273, 127 Cal. Rptr. 2d 436, 443 (finding Fredericks v. Kontos Industries, Inc.
inapplicable when there was no ambiguity in plaintiff's understanding at the time he responded to requests for
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admissions and plaintiff simply filed a mistaken response that he never later moved to amend or withdraw).

(n19)Footnote 19. See Cembrook v. Sterling Drug Inc. (1964) 231 Cal. App. 2d 52, 62, 41 Cal. Rptr. 492 (decided
under prior law).
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§ 63.51 Use of Admission

[1] Generally

Depending on the extent of matters admitted or deemed admitted, admissions may be used against the party bound by
them to support a summary judgment,n1 a demurrer to a complaint,n2 or a finding of fact.n3

In addition, local court rules may contain specific requirements for using requests for admission at trial.n4 Counsel
should consult the local court rules for the county where the trial is scheduled.

[2] Admission as Basis for Summary Judgment

Admissions made by a party in response to requests for admission may be used to support a motion for summary
judgment.n5 The admissions that may form the basis for summary judgment do not have to be express, but may also be
deemed admissions based on the failure of the responding party to serve a timely response to requests for admission
pursuant to Code of Civil Procedure Section 2033.280.n6

Summary judgment based on admissions is proper if its effect is to admit all the remaining issues in the action.n7

When a party's admission against his or her own interest becomes relevant to the determination, on a motion for
summary judgment, of whether there exist triable issues of fact between the parties, it is entitled to and should receive a
kind of deference not normally accorded evidentiary allegations in affidavits. The fact that the request for admission
mirrored the allegations of the complaint and consisted of ultimate conclusions of fact did not render it improper.n8

[3] Use of Admission by Other Than Requesting Party

Even though an admission is only binding against the party who made it,n9 it may be used by parties to a single action,
other than the requesting party.n10 For example, in an action by house purchasers against a realty company and the
builders of the house, it was held permissible for plaintiffs' deemed admissions to one defendant's requests for
admission to form the basis for summary judgment against plaintiffs in favor of other defendants.n11 The result might
be different if an action involves multiple defendants with diverse interests and separate theories of liability.n12

One court of appeal has noted that had the Legislature intended that admissions not be used by all parties to a single
action, it would have included a limitation to that effect in former Code Civ. Proc. § 2033 (now see Code of Civil
Procedure Sections 2033.010-2033.420).n13 Therefore, the absence of that limitation reflects a legislative intent that
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admission may be used by all parties to a single action.n14

[4] Use of Repudiated Admissions

Repudiated admissions, such as those withdrawn or amended,n15 may ordinarily be used for impeachment in the same
manner as a changed response to an interrogatory or deposition question.n16

[5] Bar Against Dismissal Without Prejudice by Plaintiff Bound by Admission

A plaintiff cannot avoid the effect of an admission by voluntarily dismissing the action, because the determination of
any issue or fact that effectively disposes of the action constitutes a trial for dismissal purposes.n17 Thus, a party who
fails to provide timely answers to a request for admission, with the result that all relevant issues in the case are deemed
admitted,n18 may not voluntarily dismiss the case without prejudice.n19

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsEffect

FOOTNOTES:
(n1)Footnote 1. See Bank of America v. Baker (1965) 238 Cal. App. 2d 778, 779, 48 Cal. Rptr. 165 (decided under
prior law). For a discussion of the use of admissions to support a summary judgment motion, see § 63.51[2], below.

(n2)Footnote 2. Able v. Van Der Zee (1967) 256 Cal. App. 2d 728, 731, 734, 64 Cal. Rptr. 481 (in equitable
action to set aside default judgment on basis that plaintiff believed he had extension of time to file an answer to the
complaint, deemed admission of genuineness of letters from defendant warning that default would be taken if answer
not timely filed supported demurrer to complaint; decided under prior law).

(n3)Footnote 3. See Delos v. Farmers Insurance Group (1979) 93 Cal. App. 3d 642, 655, 155 Cal. Rptr. 843 (trial
court's determination of fiduciary relationship was properly based on defendants' failure to answer requests for
admission that fiduciary duty existed between plaintiffs and defendants; decided under prior law).

(n4)Footnote 4. See, e.g., San Diego Co. Super. Ct. Civil Settlement and Trial Man., §§ 59, 115 (requirements for
reading from admissions at trial).

(n5)Footnote 5. See Code Civ. Proc. § 437c(b)(1); see also Bennett v. Hibernia Bank (1960) 186 Cal. App. 2d
748, 753, 9 Cal. Rptr. 896 .

(n6)Footnote 6. See Swedberg v. Christiana Community Builders (1985) 175 Cal. App. 3d 138, 144, 220 Cal.
Rptr. 544 (affirming summary judgment based on deemed admissions, noting that fact that admissions occurred by
operation of law rather than being express does not change their application; decided under prior law); see also
Allis-Chalmers Corp. v. Superior Court (1985) 168 Cal. App. 3d 1155, 1157, 214 Cal. Rptr. 615 (decided under prior
law). Compare Tobin v. Oris (1992) 3 Cal. App. 4th 814, 829, 4 Cal. Rptr. 2d 736 , disapproved on other grounds in
Wilcox v. Birtwhistle (1999) 21 Cal. 4th 973, 983 n.12, 90 Cal. Rptr. 2d 260, 267, 987 P.2d 727 (when order deeming
certain matters admitted was made in error, summary judgment based on those deemed admissions should be reversed
(interpreting former Code Civ. Proc. § 2033(k))).

(n7)Footnote 7. See Bank of America v. Baker (1965) 238 Cal. App. 2d 778, 48 Cal. Rptr. 165 (in action for claim
and delivery of personal property, summary judgment in favor of plaintiff was proper when defendant failed to answer
plaintiff's requests for admission concerning issues of tender, refusal, and right to possession; decided under prior law).

Page 478
3-63 California Deposition and Discovery Practice § 63.51



(n8)Footnote 8. Gribin Von Dyl & Associates, Inc. v. Kovalsky (1986) 185 Cal. App. 3d 653, 662-663, 230 Cal.
Rptr. 50 (defendant's declaration contradicting earlier deemed admission was unavailing and not accorded any
deference; decided under prior law).

(n9)Footnote 9. See discussion in § 63.50.

(n10)Footnote 10. See Swedberg v. Christiana Community Builders (1985) 175 Cal. App. 3d 138, 144, 220 Cal.
Rptr. 544 (decided under prior law).

(n11)Footnote 11. See Swedberg v. Christiana Community Builders (1985) 175 Cal. App. 3d 138, 143-144, 220
Cal. Rptr. 544 (decided under prior law).

(n12)Footnote 12. See Swedberg v. Christiana Community Builders (1985) 175 Cal. App. 3d 138, 144, 220 Cal.
Rptr. 544 (decided under prior law).

(n13)Footnote 13. See Swedberg v. Christiana Community Builders (1985) 175 Cal. App. 3d 138, 144, 220 Cal.
Rptr. 544 (decided under prior law).

(n14)Footnote 14. See Swedberg v. Christiana Community Builders (1985) 175 Cal. App. 3d 138, 144, 220 Cal.
Rptr. 544 (decided under prior law).

(n15)Footnote 15. See discussion in Part E (§§ 63.40-63.49).

(n16)Footnote 16. See Jahn v. Brickey (1985) 168 Cal. App. 3d 399, 405, 214 Cal. Rptr. 119 (decided under prior
law).

(n17)Footnote 17. Miller v. Marina Mercy Hospital (1984) 157 Cal. App. 3d 765, 770, 204 Cal. Rptr. 62 (decided
under prior law).

(n18)Footnote 18. See Code Civ. Proc. § 2033.280. For a discussion of deemed admissions under Code Civ. Proc.
§ 2033.280, see § 63.30.

(n19)Footnote 19. Miller v. Marina Mercy Hospital (1984) 157 Cal. App. 3d 765, 770, 204 Cal. Rptr. 62 (decided
under prior law).
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Reserved
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§ 63.60 Liability for Expenses Incurred in Proving True Matters That Responding Party Failed to Admit

[1] Grounds for Award of Expenses

[a] Generally

If a party fails to admit the genuineness of any document or the truth of any matter when requested to do so pursuant to
Code of Civil Procedure Sections 2033.010-2033.420, and if the requesting party thereafter proves the genuineness of
that document or the truth of the matter, the requesting party may move the court for an order requiring the party to
whom the request was directed to pay the reasonable expenses incurred in making that proof, including reasonable
attorney's fees.n1

''Proof,'' for purposes of the statute, is ''the establishment of a fact in the mind of a judge or jury by way of evidence.''n2
Accordingly, relief under Code of Civil Procedure Section 2033.420 is not available when a party has not put forth any
evidence on an issue at trial. For example, in a case arising from a traffic accident, the trial court did not abuse its
discretion in determining that plaintiff was not entitled to an order of costs and fees under former Code Civ. Proc. §
2033(o) (now see Code of Civil Procedure Section 2033.420), because defendants' concession of liability immediately
before trial made plaintiff's offer of proof unnecessary, plaintiff did not put on any evidence, and whether she would
have been able to prove liability at trial was ''pure speculation.''n3

The court must make this order unless it finds that:n4

An objection to the request was sustained or a response to it was waived under Code of Civil
Procedure Section 2033.290;n5

The admission sought was of no substantial importance;

The party failing to make the admission had reasonable ground to believe that the requesting party
would prevail on the matter; or

There was other good reason for the failure to admit.

For forms for use in seeking an order requiring the payment of expenses, see § 63.90.

[b] Federal Rule Compared
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The drafters of the California Civil Discovery Act of 1986 modeled Code of Civil Procedure Section 2033(o) (now
numbered as Code Civ. Proc. Section 2033.420) after the current version of Federal Rules of Civil Procedure, Rule
37(c).n6Code of Civil Procedure Section 2033.420 also follows Federal Rules of Civil Procedure, Rule 37(c) by
amplifying somewhat the considerations that should influence the trial judge in deciding whether to impose this
cost-of-proof sanction in a particular case.n7

[2] When Admission Sought Is of Substantial Importance

A request for admission will be of substantial importance when the subject of the matter requested for admission has at
least some direct relationship to one of the central issues in the case. A central issue in the case is one which, if not
proven, would have altered the results in the case.n8 However, because a nonprevailing party may also recover
expenses pursuant to Code of Civil Procedure Section 2033.420, the fact in question need not have been one which
would have altered determination of the ultimate issues.n9 In assessing the importance of the admission sought, a court
should assess whether, at the time the request was denied, it was reasonably possible for the party making the denial to
have appreciated that the requested admission involved a central issue in the case.n10 For example, in a strict product
liability action, it was obvious that the plaintiff's requests for admissions that the product was defectively manufactured
and that the defect was a proximate cause of the plaintiff's injuries involved issues of substantial importance. Thus,
when the defendant denied those requests, but failed to produce any witness at trial regarding those issues, the plaintiff
should be awarded the expenses in proving those issues.n11

Despite the foregoing considerations, circumstances may occur when a request for admission might be of substantial
importance even though it is not at least partially outcome-determinative.n12

[3] When Party Failing to Make Admission Has Reasonable Ground to Believe He or She Will Prevail

One court of appeal has held that the fact that the issues raised are hotly contested and difficult to resolve provides a
sufficient basis for the trial court to deny an award of expenses on the ground that a responding party's denials were
made for good reasons.n13 Another appellate court, however, expressed the view that there must be some reasonable
basis for contesting the issue in question before an award of expenses can be avoided.n14

[4] Timing for Motion for Expenses

In most cases, the motion for an order directing the responding party to pay the reasonable expenses incurred by the
requesting party in making the proof must be made after the proof has been made--that is, after the trial.n15 However,
one court of appeal has held that reasonable expenses incurred are recoverable under former Code Civ. Proc. § 2033(o)
(now see Code of Civil Procedure Section 2033.420) following entry of summary judgment.n16 The court explained
that former Code Civ. Proc. § 2033(o) (now see Code of Civil Procedure Section 2033.420) requires the party
requesting the admission to prove the issue in order to be awarded sanctions. '' 'Proof' is the establishment by evidence
of a requisite degree of belief concerning a fact in the mind of the trier of fact or the court.''n17 Under that definition, a
party who successfully moves for summary judgment proves the facts in issue by showing that there is no triable issue
as to any material fact and that the party is entitled to a judgment as a matter of law.n18 Because the conditions for the
award could be determined at the time the summary judgment motion was granted, and the matter at issue was proved
in the summary judgment motion, an award of costs of proof was appropriate. A party that has successfully moved for
summary judgment should not be penalized for avoiding trial by a denial of costs of proof.n19 In any case, however, the
motion for sanctions under former Code Civ. Proc. § 2033(o) (now see Code of Civil Procedure Section 2033.420) must
be made before jurisdiction passes from the trial court to an appellate court by virtue of the filing of a notice of appeal
from the trial court's judgment.n20

[5] Discretion of Trial Court in Determining Liability
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The determination of whether any grounds exist for not ordering an award of cost-of-proof expenses is within the sound
discretion of the trial court.n21 By contrast, if the trial court exercises its discretion and determines that the
requirements of Code of Civil Procedure Section 2033.010 et seq. exist, reasonable expenses must be awarded.n22 On
appeal, the trial court's decision will not be reversed unless the appellant demonstrates that the lower court abused its
discretion.n23

[6] Requesting Party Need Not Be Prevailing Party

A party need not be the prevailing party in order to recover costs incurred in proving true matters that the responding
party failed to admit.n24 Conversely, the requesting party is not necessarily entitled to recover costs incurred in proving
true matters that the responding party failed to admit, even though the requesting party is the prevailing party.n25

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.420(a).

(n2)Footnote 2. Stull v. Sparrow (2001) 92 Cal. App. 4th 860, 865, 112 Cal. Rptr. 2d 239 .

(n3)Footnote 3. Stull v. Sparrow (2001) 92 Cal. App. 4th 860, 866, 112 Cal. Rptr. 2d 239 .

(n4)Footnote 4. Code Civ. Proc. § 2033.420(b).

(n5)Footnote 5. For discussion of waiver of right to compel further response, see § 63.31.

(n6)Footnote 6. See Fed. Rules Civ. Proc., Rule 37(c). For a discussion of the Federal Rules, see Ch. 7.

(n7)Footnote 7. See Fed. Rules Civ. Proc., Rule 37(c).

(n8)Footnote 8. Rosales v. Thermex-Thermatron, Inc. (1998) 67 Cal. App. 4th 187, 198 ; Wimberly v. Derby
Cycle Corp. (1997) 56 Cal. App. 4th 618, 634-635, 65 Cal. Rptr. 2d 532 .

(n9)Footnote 9. Rosales v. Thermex-Thermatron, Inc. (1998) 67 Cal. App. 4th 187, 198 (interpreting former Code
Civ. Proc. § 2033(o)); Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 509 fn. 5, 224 Cal. Rptr.
838 (decided under prior law).

(n10)Footnote 10. Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 510, 224 Cal. Rptr. 838
(decided under prior law).

(n11)Footnote 11. Wimberly v. Derby Cycle Corp. (1997) 56 Cal. App. 4th 618, 638, 65 Cal. Rptr. 2d 532 .

(n12)Footnote 12. Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 509, 224 Cal. Rptr. 838
(decided under prior law).

(n13)Footnote 13. Haseltine v. Haseltine (1962) 203 Cal. App. 2d 48, 61, 21 Cal. Rptr. 238 (decided under prior
law).

(n14)Footnote 14. Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 511, 224 Cal. Rptr. 838
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(decided under prior law).

(n15)Footnote 15. See Hillman v. Stults (1968) 263 Cal. App. 2d 848, 884, 70 Cal. Rptr. 295 (decided under prior
law).

(n16)Footnote 16. See Barnett v. Penske Truck Leasing (2001) 90 Cal. App. 4th 494, 499, 108 Cal. Rptr. 2d 821 .

(n17)Footnote 17. Evid. Code § 190.

(n18)Footnote 18. See Code Civ. Proc. § 437c(c).

(n19)Footnote 19. Barnett v. Penske Truck Leasing (2001) 90 Cal. App. 4th 494, 498-499, 108 Cal. Rptr. 2d 821 .

(n20)Footnote 20. See G & M, Inc. v. Newbern (9th Cir. [Ore.] 1973) 488 F.2d 742, 746-747 (decided under Fed.
Rules Civ. Proc., Rule 37(c) and noting that there is no requirement that the requesting party make its motion only after
judgment; requesting party could make its motion at any feasible point during trial, and trial court could rule on it
before judgment or before appeal).

(n21)Footnote 21. Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 508, 224 Cal. Rptr. 838
(decided under prior law).

(n22)Footnote 22. Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 508, 224 Cal. Rptr. 838
(decided under prior law).

(n23)Footnote 23. Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 508, 224 Cal. Rptr. 838
(decided under prior law).

(n24)Footnote 24. Smith v. Circle P Ranch Co. (1978) 87 Cal. App. 3d 267, 274-275, 150 Cal. Rptr. 828 (decided
under prior law).

(n25)Footnote 25. Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 512-513, 224 Cal. Rptr.
838 (responding party had good reason to deny matters subsequently proved true by prevailing requesting party;
decided under prior law).

Page 484
3-63 California Deposition and Discovery Practice § 63.60



140 of 157 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 63 Requests for Admission
PART G. Unjustified Failure to Admit Matters Subsequently Proved True

3-63 California Deposition and Discovery Practice § 63.61

§ 63.61 Failure to Admit Other Than by Denial

[1] Generally

Under prior law, expenses could only be awarded if the responding party served a sworn denial to a request regarding a
matter thereafter proved true.n1 In contrast, Code of Civil Procedure Section 2033.420 requires only a failure to admit a
matter thereafter proved true in order for the requesting party to seek expenses incurred in proving that matter true.n2
The statute as worded includes not only an unjustified denial, but also an unjustified statement of inability to admit or
deny.n3

[2] Evasive or Incomplete Answers or Objections

A ''failure to admit'' a matter thereafter proved true may take the form of a meritless or imprecise objection, or an
answer that is evasive or incomplete.n4 This is apparent from the fact that an order for expenses may not be granted
under Code of Civil Procedure Section 2033.420 if the court finds that an objection to the request was sustained, or that
a response to the request was waived by the requesting party's failure to file a motion to compel a further response
within the time frame specified in Code of Civil Procedure Section 2033.290.n5

Thus, in the case of an evasive or incomplete answer, or an objection, the requesting party apparently must move to
compel a further response within the time prescribed by Code of Civil Procedure Section 2033.290 before proving the
matter true and seeking expenses incurred in that proof under Code of Civil Procedure Section 2033.420. However, if
the requesting party obtains an order compelling further response, and the responding party then fails to obey the order,
the requesting party could seek an order that the matters involved in the requests be deemed admitted, thus obviating the
need to prove the matter true.n6 It would appear that a refusal by the court to compel a further response, or to order that
matters be deemed admitted under Code of Civil Procedure Section 2033.290, will preclude the court from awarding
expenses under Code of Civil Procedure Section 2033.420. If the court sustains an objection interposed by the
responding party, there should likewise be no cost-of-proof sanction regarding the requested admission later proved to
be true.

[3] Failure to Admit Based on Lack of Information or Knowledge

If the responding party fails to admit a request for admission on a matter of substantial importance in circumstances
when the party lacked information or knowledge, but had available sources of information and failed to make a
reasonable investigation to ascertain the facts, that failure to investigate will justify an award of expenses under former
Code of Civil Procedure Section 2033(o) (now see Code of Civil Procedure Section 2033.420.n7
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Sometimes a party justifiably fails to admit a request based on the information available at the time of the failure to
admit, but later learns of additional facts, or acquires information, which would have called for the request to be
admitted if the information had been known at the time of the failure to admit.n8 If the responding party thereafter
advises the requesting party that the failure to admit was in error or should be modified, a court should consider this
factor in assessing whether good reason existed for the failure to admit.n9 On the other hand, if the responding party
stands on the initial failure to admit, and then fails to contest the issue at trial, a court would be well justified in finding
no good reason for the failure to admit, thus mandating an award of expenses.n10

In one case, an officer of a corporate defendant denied knowledge concerning the operations of a predecessor
corporation, although at trial his testimony showed that he had firsthand knowledge of the predecessor's operations,
having been employed initially by that predecessor. The officer explained the discrepancy at trial by stating that the
responses to the request for admissions were answered on behalf of the owners of the successor corporation, while at
trial he answered from personal knowledge. The court of appeal held that this testimony was tantamount to a confession
that the responses were deceptive, stating ''it is hard to think of a more compelling case for sanctions'' under former
Code Civ. Proc. § 2033(o) (now see Code of Civil Procedure Section 2033.420).n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsResponses

FOOTNOTES:
(n1)Footnote 1. See pre-1986 Code Civ. Proc. § 2034(c); Smith v. Circle P Ranch Co. (1978) 87 Cal. App. 3d 267,
277, 150 Cal. Rptr. 828 (decided under prior law).

(n2)Footnote 2. Code Civ. Proc. § 2033.420.

(n3)Footnote 3. See Code Civ. Proc. § 2033.220 (available answers); Rep.'s Notes to Proposed Cal. Civ. Discovery
Act of 1986, Note to § 2033.

(n4)Footnote 4. See Code Civ. Proc. § 2033.290 (motion to compel further response if requesting party deems
answer to request is evasive or incomplete, or objection to request is without merit or too general).

(n5)Footnote 5. See Code Civ. Proc. § 2033.420. For discussion of motions to compel further responses to requests
for admission, see § 63.31.

(n6)Footnote 6. See Code Civ. Proc. § 2033.290. For a discussion of the consequences of disobeying an order
compelling further response, see § 63.31[3].

(n7)Footnote 7. See Rosales v. Thermex-Thermatron, Inc. (1998) 67 Cal. App. 4th 187, 198 ; Brooks v. American
Broadcasting Co. (1986) 179 Cal. App. 3d 500, 510, 224 Cal. Rptr. 838 (decided under prior law); Smith v. Circle P
Ranch Co. (1978) 87 Cal. App. 3d 267, 275, 150 Cal. Rptr. 828 (decided under prior law); see also Asea, Inc. v.
Southern Pac. Transp. Co. (9th Cir. [Cal.] 1981) 669 F.2d 1242, 1247 (decided under Fed. Rules Civ. Proc., Rule
36(a), and holding failure to admit based on lack of information after reasonable inquiry deficient because, in fact, no
inquiry was made).

(n8)Footnote 8. See Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 510, 224 Cal. Rptr. 838
(addressing only denial of the genuineness of documents or truth of matters sought to be admitted; decided under prior
law).

Page 486
3-63 California Deposition and Discovery Practice § 63.61



(n9)Footnote 9. See Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 510, 224 Cal. Rptr. 838
(decided under prior law); see also Code Civ. Proc. § 2033.420 (court must award expenses unless it finds, among other
factors, there was other good reason for a failure to admit).

(n10)Footnote 10. See Wimberly v. Derby Cycle Corp. (1997) 56 Cal. App. 4th 618, 634-635, 65 Cal. Rptr. 2d
532 .

(n11)Footnote 11. Rosales v. Thermex-Thermatron, Inc. (1998) 67 Cal. App. 4th 187, 198-199
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§ 63.62 Reasonableness of Failure to Admit

An award of expenses under Code of Civil Procedure Section 2033.420 will not be granted if the party failing to make
the admission had reasonable ground to believe that he or she would prevail on the matter, or there was other good
reason for the failure to admit.n1 The fact that matters not admitted are subsequently proved by uncontradicted evidence
does not make the failure to admit unreasonable per se, in retrospect.n2 Because Code of Civil Procedure Sections
2033.010-2033.420 are calculated only to compel admissions as to all things that cannot reasonably be controverted, a
party has good cause for denying a matter if there is a serious and real contest as to the subject matter of the requested
admission.n3 On the other hand, when the contest of the issues that are the subject of admission requests is neither real
nor serious, when the matters involved are not difficult to resolve, when the purpose of the failure to admit is an
improper one such as to cause delay in the litigation or to force a settlement, or when the responding party could have
made a reasonable investigation which would have revealed the truth, then a court may find that there were no good
reasons for the failure to admit.n4 In any case, the fact that an issue is subject to argument does not justify a deceptive
or false denial.n5

The trial court has discretion to determine whether there was good reason for the failure to admit matters which were
later proved at trial, and the court's decision will only be reversed on a showing of an abuse of discretion.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsEffectCivil
ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2033.420.

(n2)Footnote 2. Haseltine v. Haseltine (1962) 203 Cal. App. 2d 48, 61, 21 Cal. Rptr. 238 (decided under prior
law).

(n3)Footnote 3. See Haseltine v. Haseltine (1962) 203 Cal. App. 2d 48, 61, 21 Cal. Rptr. 238 (decided under prior
law).

(n4)Footnote 4. See Hillman v. Stults (1968) 263 Cal. App. 2d 848, 883, 885, 70 Cal. Rptr. 295 (defendant's
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denial of genuineness of trust letter bearing her signature, and of various representations made by her, was totally
unjustified and part of a continuing course of conduct by defendant to delay course of litigation and force settlement;
decided under prior law).

(n5)Footnote 5. Rosales v. Thermex-Thermatron, Inc. (1998) 67 Cal. App. 4th 187, 198

(n6)Footnote 6. Haseltine v. Haseltine (1962) 203 Cal. App. 2d 48, 60, 61, 21 Cal. Rptr. 238 (decided under prior
law). For a general discussion of the trial court's discretion under Code Civ. Proc. § 2033.420, see § 63.60[5].
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§ 63.63 Amount of Award

The amount awarded pursuant to Code of Civil Procedure Section 2033.420 should be reasonably related to the proof
necessitated by the failure to admit.n1 Unlike other discovery sanctions, an award of expenses under Code of Civil
Procedure Section 2033.420 is not a penalty.n2 Instead, it is designed to reimburse reasonable expenses incurred by a
party in proving the truth of a requested admission when the admission sought is of substantial importance such that
trial would have been expedited or shortened if the request had been admitted.n3 The statute authorizes only expenses
incurred in proving the matters denied by the opposing party, and not expenses incurred in trial preparation for areas not
covered in the request for admissions.n4 The award may only include expenses incurred in proving matters denied; it
may not include expenses incurred before the request for admission was denied.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral
OverviewCivil ProcedureDiscoveryMethodsAdmissionsEffectCivil
ProcedureDiscoveryMethodsAdmissionsResponsesCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. See Smith v. Circle P Ranch Co. (1978) 87 Cal. App. 3d 267, 280, 150 Cal. Rptr. 828 (decided under
prior law).

(n2)Footnote 2. Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 509, 224 Cal. Rptr. 838
(decided under prior law).

(n3)Footnote 3. Brooks v. American Broadcasting Co. (1986) 179 Cal. App. 3d 500, 509, 224 Cal. Rptr. 838
(decided under prior law).

(n4)Footnote 4. Garcia v. Hyster Co. (1994) 28 Cal. App. 4th 724, 736-737, 34 Cal. Rptr. 2d 283 (award
remanded to redetermine costs and fees); see Hillman v. Stults (1968) 263 Cal. App. 2d 848, 889-890, 70 Cal. Rptr.
295 (decided under prior law, amount awarded is excessive if it is for entire litigation, and certain matters independent
of failure to admit still had to be proved).

(n5)Footnote 5. Wimberly v. Derby Cycle Corp. (1997) 56 Cal. App. 4th 618, 638, 65 Cal. Rptr. 2d 532 (reversed
order denying expenses).
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Reserved
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§ 63.70 Procedural Guide for Party Making Requests for Admission

[1] Plaintiff's Motion to Make Early Requests for Admission

____________________ If plaintiff desires, prepare, file, and serve, with supporting papers, motion with or without
notice for leave to make requests for admission within 10 days after service of summons on or, in unlawful detainer
actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible entry and detainer), five days after service of
summons on, or appearance by party to whom requests directed. Include declaration stating facts showing good cause
for order [Code Civ. Proc. § 2033.020; see also Cal. Rules of Ct., Rule 3.1020(d) (identify requests by set and number)].
Serve noticed motion if also moving for order shortening time for responding to requests [Code Civ. Proc. § 2033.250;
see [2] below]. For further discussion, see § 63.03[2]. For forms for obtaining combined orders for leave to make early
requests and to shorten response period, see Chapter 8.

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[2] Motion to Shorten Time for Responding to Requests for Admission

____________________ Prepare, file, and serve notice of motion, with supporting papers, to shorten period for
responding to requests for admission [Code Civ. Proc. § 2033.250]. For forms for obtaining combined order for leave
for plaintiff to make early requests for admission and to shorten response period, see Chapter 8. See also [1], above.

[3] Make Requests for Admission

[a] Prepare Requests for Admission

____________________ Prepare requests for admission, following prescribed format [See Code Civ. Proc. §
2033.060]. See discussion in § 63.05. For form for requests for admission, see §§ 63.80-63.81.

[b] Attach Copies of Documents
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____________________ If requesting admission of genuineness of any documents, attach copies of those documents to
requests [See Code Civ. Proc. § 2033.060(g)].

[c] Serve Requests for Admission

____________________ Serve copy of requests for admission on party to whom they are directed and on all other
parties who have appeared in action [Code Civ. Proc. § 2033.070; see discussion of methods of service in Chapter 8].

Date requests served: ___________________

Parties on whom requests served: ___________________

Method of service: ___________________

Date for responses/objections to requests: ___________________

____________________ Attach copy of signed order granting motion to make early requests and/or to shorten time for
response to requests.

[4] Declaration to Propound More Than 35 Requests Regarding Matters Other Than Genuineness of
Documents

____________________ If number of admission requests regarding matters other than the genuineness of documents
exceeds 35 (including admission requests previously served), attach declaration for additional discovery [Code Civ.
Proc. §§ 2033.030, 2033.050]. For further discussion, see § 63.04. For form of declaration for additional discovery, see
§ 63.82.

[5] Propounding Requests With Subparts, or Compound, Conjunctive, or Disjunctive Requests

____________________ If propounding a request with subparts, or a compound, conjunctive, or disjunctive request,
ascertain whether that the format has been included in the form approved by the Judicial Council [Code Civ. Proc. §
2033.060; see Code Civ. Proc. §§ 2033.710-2033.740 (forms developed and approved by Judicial Council)]. For the
official form requests for admission, see § 63.80.

[6] Oppose Motion for Protective Order

____________________ If good faith attempt at informal resolution of each issue presented by motion fails, prepare,
file, and serve declarations and memoranda opposing responding party's motion for protective order, and showing
substantial justification for opposition to motion or circumstances making the imposition of a sanction unjust [Code Civ.
Proc. § 2033.080; see Cal. Rules of Ct., Rule 3.1300(a); Code Civ. Proc. § 1005(b) (opposition papers must be served
and filed nine court days before hearing)].

Date opposing papers served and filed: ___________________

[7] Motion to Deem Matters Admitted and to Impose Mandatory Monetary Sanction

____________________ If responding party fails to serve a timely response, prepare, file, and serve, with supporting
papers, notice of motion for order that genuineness of any document and/or truth of any matters specified in requests be
deemed admitted and to impose mandatory monetary sanction [Code Civ. Proc. § 2033.280; see also Cal. Rules of Ct.,
Rule 3.1020(d) (identify requests by set and number)]. For further discussion, see § 63.30. For forms for obtaining order
deeming matters admitted, see § 63.86.
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Date notice of motion served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[8] Motion to Compel Further Response to Requests for Admission and to Impose Monetary Sanction

[a] Motion

____________________ If an answer to a particular request is deemed evasive or incomplete, or an objection is
deemed without merit or too general, prepare, file, and serve, with supporting papers, and within 45 days of service of
response, or any supplemental response, notice of motion for order compelling further response to the requests and
imposing a monetary sanction. Attach declaration stating facts showing good faith attempt at informal resolution of
each issue presented by the motion [Code Civ. Proc. § 2033.290; see also Code Civ. Proc. §§ 1013(a), (c), (e),
2016.050 (time extension if response served by mail, Express mail or fax transmission); Cal. Rules of Ct., Rule
3.1020(d) (identify requests by set and number)]. For further discussion, see § 63.31. For forms for obtaining order
compelling further response to admission requests, see § 63.87.

Date notice of motion served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[b] Statement of Requests for Admission and Responses in Contention

____________________ To accompany notice of motion compelling further response, prepare a separate statement.
This separate statement is a separate document, filed and served with the motion to compel [Cal. Rules of Ct., Rule
3.1020(c)]. The separate statement must provide all the information necessary to understand each interrogatory and all
the responses to it that are at issue. The separate statement must be complete, so that no person is required to review any
other document in order to determine the full request and the full response. Material may not be incorporated into the
separate statement by reference [Cal. Rules of Ct., Rule 3.1020(c)]. For further discussion and a form of separate
statement, see § 63.87[3].

[9] Motion for Sanctions for Failure to Obey Order Compelling Further Response to Requests

____________________ Prepare, file, and serve, with supporting papers, notice of motion for an order that matters
involved in the requests be deemed admitted because of responding party's failure to obey prior court order compelling
a further response to requests. Seek imposition of monetary sanction in lieu of or in addition to any order sought [Code
Civ. Proc. § 2033.290; see Code Civ. Proc. § 2023.030; see also Cal. Rules of Ct., Rule 3.1020(d) (identify requests by
set and number); Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to provide discovery)]. For further discussion,
see § 63.31[3]. For forms for obtaining order imposing sanctions for failure to obey order compelling further response
to requests, see § 63.88.

Date notice of motion served and filed: ___________________

Hearing Date: ___________________
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Time: ___________________

Dept.: ___________________

[10] Oppose Motion to Withdraw or Amend Admission

____________________ Prepare, file, and serve declarations and points and authorities opposing responding party's
motion to withdraw or amend admission, and/or imposing conditions on the granting of the motion [See Code Civ.
Proc. § 2033.300; see also § 63.71[8]].

Date papers served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[11] Motion for Award of Expenses Incurred in Proving True Matters That Responding Party Failed to
Admit

____________________ Prepare, file, and serve, with supporting papers, notice of motion for order that responding
party pay reasonable expenses incurred by requesting party in proving true matters that responding party failed to admit
[Code Civ. Proc. § 2033.420; see also Cal. Rules of Ct., Rule 3.1020(d) (identify requests by set and number)]. For
further discussion, see § 63.60. For forms for obtaining order for expenses based on unjustified failure to admit matters
subsequently proved true, see § 63.90.

Date notice of motion served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[12] Disposition of Original Requests for Admission and Response

[a] Retention

____________________ Retain original of requests for admission, with original proof of service affixed, and original
of sworn response until six months after final disposition of the action [Code Civ. Proc. § 2033.270]. For further
discussion, see § 63.25.

Date through which requests and responses must be retained: ___________________

[b] Motion to Retain Beyond Six Months

____________________ Prepare, file, and serve, with supporting papers, notice of motion for order that originals of
requests and responses be retained for longer than six months after final disposition of action. Include declaration
stating facts showing good cause for prolonged retention [See Code Civ. Proc. § 2033.270; see also Cal. Rules of Ct.,
Rule 3.1020(d) (identify requests by set and number)]. See Chapter 8 for general motion procedures.

Date notice of motion served and filed: ___________________
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Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[c] Destruction of Originals

____________________ Destroy originals after six-month period or such period as ordered by court pursuant to
motion for prolonged retention of originals [See Code Civ. Proc. § 2033.270].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral Overview
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§ 63.71 Procedural Guide for Party Responding to Requests for Admission

[1] Motion for Protective Order and to Impose Monetary Sanction

____________________ Prepare, file, and serve, with supporting papers, notice of motion for protective order and to
impose monetary sanction. Include declaration providing facts showing good faith attempt at informal resolution of
each issue presented by motion [Code Civ. Proc. § 2033.080; see Code Civ. Proc. § 2033.040 (burden of proof when
order sought on ground that number of requests is unwarranted)]. For further discussion, see Part B (§§ 63.10-63.19).
For forms for obtaining protective order, see § 63.83. If protective order extending time for response is sought, see [2],
below.

Date notice of motion served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[2] Agreement or Motion to Extend Time for Response to Requests for Admission

[a] Agreement to Extend Response Time

____________________ If desired, obtain requesting party's agreement to extend time for serving response beyond
30-day period specified in statute, and prepare and execute written agreement [Code Civ. Proc. § 2033.260].

Date requests received: ___________________

Original date response due: ___________________

Date of writing confirming agreement: ___________________

Response date agreed to: ___________________

Notice of signed agreement given to all other parties served with copy of requests:
___________________
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[b] Motion to Extend Response Time

____________________ If agreement cannot be obtained, prepare, file, and serve, with supporting papers, notice of
motion for protective order directing that time for response be extended. Include declaration stating facts showing good
faith attempt at informal resolution of each issue presented by the motion [See Code Civ. Proc. § 2033.080(b)(3); see
also [1], above]. For further discussion, see § 63.24. For forms for obtaining protective orders, see § 63.83.

Date notice of motion served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[3] Response to Requests for Admission

[a] Determine Appropriate Response

____________________ Review requests and determine whether to answer or object to each request.

Set Number: ___________________

[b] Prepare Response

____________________ Within 30 days after service of requests, or in unlawful detainer proceedings, within five days
after service of requests, or within the period specified in an order or agreement shortening or extending the time for
serving a response [See Code Civ. Proc. §§ 2033.080(b), 2033.250, 2033.260], or within period extended for service of
requests by mail [See Code Civ. Proc. §§ 1013(a), (c), (e), 2016.050; see also discussion in Chapter 8], prepare answers
or objections to requests for admission, following prescribed rules and format [See Code Civ. Proc. §§
2033.210-2033.230]. For further discussion, see §§ 63.21-63.22. For form of response to requests for admission, see §
63.84.

[c] Sign and Verify Response

____________________ If no objections in response, responding party, or that party's officer or agent if applicable,
must sign response under oath [Code Civ. Proc. § 2033.240].

____________________ If response contains objections, counsel for responding party must sign response under oath.
Responding party, or that party's officer or agent if applicable, must also sign response under oath if not objecting to
every request [Code Civ. Proc. § 2033.240]. For further discussion, see § 63.23.

[d] Serve Response

____________________ Serve original of response on requesting party and copy of response on all other parties who
have appeared [Code Civ. Proc. § 2033.250(a); see discussion of methods of service in Chapter 8].

Date requests served: ___________________

Date response due: ___________________

Date response served: ___________________
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Parties on whom response served: ___________________

Method of service: ___________________

[4] Motion for Relief From Waiver of Objections

____________________ If responding party failed to serve timely response and thereby waived objections, prepare,
file, and serve, with supporting papers, notice of motion for relief from waiver, along with response that is in substantial
compliance with Code of Civil Procedure Sections 2033.210-2033.230 [Code Civ. Proc. § 2033.280]. For further
discussion, see § 63.30[1][b]. For forms for obtaining order granting relief from waiver, see § 63.85.

Date notice of motion served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[5] Respond to Requesting Party's Motion for Order That Matters Be Deemed Admitted

[a] Oppose Motion

____________________ If applicable, prepare, file, and serve declarations and memoranda opposing requesting party's
motion that matters be deemed admitted, on ground that response was timely served [Code Civ. Proc. § 2033.280]. Note
mandatory imposition of monetary sanction against party or attorney whose failure to serve a timely response
necessitates the motion [Code Civ. Proc. § 2033.280]. See discussion in § 63.30[2].

Date opposing papers served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[b] Serve Proposed Response

____________________ If response to requests has not been served, prepare and serve proposed response, prior to the
hearing on the motion, in substantial compliance with Code of Civil Procedure Section 2033.220 [Code Civ. Proc. §
2033.280].

[6] Oppose Requesting Party's Motion to Compel Further Response

____________________ Prepare, file, and serve declarations and memoranda opposing requesting party's motion for
an order compelling further response to the requests. Include declaration showing substantial justification for opposition
to motion or other circumstances making imposition of monetary sanction unjust [See Code Civ. Proc. § 2033.290; see
also Cal. Rules of Ct., Rule 3.1300(a); Code Civ. Proc. § 1005(b) (opposition papers must be served and filed nine court
days before hearing)]. See discussion in § 63.31[1]-[2].

Date opposing papers served and filed: ___________________

Hearing Date: ___________________
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Time: ___________________

Dept.: ___________________

[7] Oppose Requesting Party's Motion for Order and Imposition of Monetary Sanction for Failure to Obey
Order Compelling Further Response

____________________ Prepare, file, and serve declarations and memoranda opposing requesting party's motion for
an order and/or monetary sanction for failure to obey order compelling further response [See Code Civ. Proc. §
2033.290; see also Cal. Rules of Ct., Rule 3.1300(a); Code Civ. Proc. § 1005(b) (opposition papers must be served and
filed nine court days before hearing)]. See discussion in § 63.31[3].

Date opposing papers served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[8] Withdraw or Amend Admission

____________________ If appropriate, prepare, file, and serve, with supporting papers, notice of motion for order
granting leave to withdraw or amend admission [See Code Civ. Proc. § 2033.300]. For discussion of withdrawal and
amendment of admissions, see §§ 63.40-63.42. For forms for obtaining order granting leave to withdraw or amend
admission, see § 63.89.

Date notice of motion served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[9] Oppose Requesting Party's Motion for Award of Expenses Incurred in Proving True Matters That
Responding Party Failed to Admit

____________________ Prepare, file, and serve declarations and memoranda opposing requesting party's motion for
payment of expenses in proving true matters not admitted, or challenging amount of expenses claimed, and showing (1)
an objection to a request was sustained or a further response was waived by requesting party, (2) the admission sought
is of no substantial importance, (3) reasonable ground existed to believe responding party would prevail on the matter,
or (4) other good reason for a failure to admit [See Code Civ. Proc. § 2033.420; see also Cal. Rules of Ct., Rule
3.1300(a); Code Civ. Proc. § 1005(b) (opposition papers must be served and filed nine court days before hearing)]. See
discussion in Part G (§§ 63.60-63.69).

Date opposing papers served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________
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[10] Motion for Prolonged Retention of Originals of Admission Requests and Response

____________________ Prepare, file, and serve, with supporting papers, notice of motion for order that originals of
requests for admission and response be retained for longer than six months after final disposition of action. Include
declaration setting forth facts showing good cause for prolonged retention [See Code Civ. Proc. § 2033.270]. See
discussion in § 63.25. See Chapter 8 for general motion procedures.

Date notice of motion served and filed: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsResponses
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§ 63.80 Judicial Council Form of Requests for Admission

[1] Form

Click here to view image.

[2] Comments

[a] Use of Form

The foregoing form is a reproduction of the official form of request for admissions developed and approved by the
Judicial Council pursuant to Code of Civil Procedure Sections 2033.710-2033.740.n1 It may be used to request
admissions of the truth of facts, of the genuineness of documents, or of both.n2 It is designed for use in civil actions in
state court.n3 Use of this form is optional, and does not restrict the right to propound different or additional requests for
admission.n4 Copies of this form are available from the court clerk. Copies of this form are also available in electronic
format in LexisNexisTM Automated California Judicial Council Forms. The forms may also be viewed, and an
interactive version accessed (for an individual or monthly charge) at www.lexis.com or www.lexisone.com. The form is
also available on the Internet at http://www.courtinfo.ca.gov/forms/.

[b] Limit on Number of Requests Not Relating to Genuineness of Documents

Any party who is requesting or who has already requested more than 35 admissions not relating to the genuineness of
documents must attach a declaration to each set of requests containing substantially the provisions of the model
Declaration for Additional Discovery, as set forth in Code of Civil Procedure Section 2033.050.n5 Unless this
declaration has been made, a party need only respond to the first 35 admission requests (unrelated to the genuineness of
documents) served, if that party states an objection to the balance under Code of Civil Procedure Section 2033.230 on
the ground that the limit has been exceeded.n6 For a form of declaration for additional discovery, see § 63.82.

The number of requests for admission of the genuineness of documents is not limited except as justice requires to
protect the responding party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense.n7

For further discussion of the numerical limits on admission requests, see § 63.04.

[c] Format Requirements
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In filling in the Judicial Council official form of requests for admission, counsel must comply with the format
requirements set forth in Code of Civil Procedure Section 2033.060. Thus, each set of requests must be numbered
consecutively, and each request in a set must be separately set forth and identified by letter or number.n8 If more than
one set of requests for admission is served on the party to whom they are directed, the number or letter of the first
request in a subsequent set should be one number or letter higher than that of the last request of the previous set.

No preface or instruction may be included unless it has been approved by the Judicial Council pursuant to Code of Civil
Procedure Sections 2033.710-2033.740.n9 Any term specially defined must be typed with all letters capitalized
whenever the term appears.n10

In framing the requests for admission, the requesting party must ensure that each request is full and complete in and of
itself,n11 and set out as a statement of fact, rather than as a question to be answered.n12 To prevent evasions of the
limit of 35 requests for admission as to matters other than the genuineness of documents,n13 and to avoid ambiguity or
unnecessary complexity, no request can contain any subparts,n14 or a compound, conjunctive, or disjunctive request
unless it has been approved by the Judicial Council pursuant to Code of Civil Procedure Sections
2033.710-2033.740.n15

If the requesting party is requesting an admission of the genuineness of any documents, copies of those documents must
be attached to the requests, and the requesting party must make the original of those documents available for inspection
on demand by the responding party.n16 Each copy of attached documents should be labeled with the corresponding
document number used in the request for admission.

No party can combine in a single document requests for admission with any other method of discovery.n17

If the use of attachments is necessary, it is suggested that the pages of attachment be labeled, for example,
''___________________ (short title of case), Attachment A to Jane Jones' Requests for Admission, Set No. 1, Page 1 of
3 pages.'' Counsel should consult local rules for further requirements for labeling documents.

For further discussion of format requirements, see § 63.05.

[d] Service and Timing

The requests for admission must be served on the party to whom they are directed and on all other parties who have
appeared in the action.n18

If the requesting party is a plaintiff, the requests may not be served without leave of court until 10 days after the service
of the summons on, or, in unlawful detainer actions or other proceedings under Code Civ. Proc. § 1159 et seq. (forcible
entry and detainer), five days after the service of the summons on, or appearance by, the party to whom the requests for
admission are directed.n19 The defendant, on the other hand, may make requests for admission without leave of court at
any time.n20 For further discussion, see § 63.03.

[e] Shortening Response Time

The responding party must respond within 30 days after service of the requests, unless the time has been extended by
agreement or motion of the responding party or by service of the requests by mail.n21 The requesting party may move
for an order shortening the time for response.n22 In unlawful detainer actions or other proceedings under Code Civ.
Proc. § 1159 et seq. (forcible entry and detainer), the response is due within five days after service of the request, unless
the time has been extended by agreement or motion of the responding party or by service of the responses by mail.n23
The requesting party may move for an order shortening the time for response.n24
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For samples forms for orders shortening time, see Chapter 8.

[3] References

For a discussion of and forms for an application for an order shortening time, as well as a discussion of methods of
service and proof of service, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsContent &
Form

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2033.710-2033.740.

(n2)Footnote 2. See Code Civ. Proc. §§ 2033.010, 2033.710.

(n3)Footnote 3. See Code Civ. Proc. § 2033.710.

(n4)Footnote 4. Code Civ. Proc. § 2033.740(a).

(n5)Footnote 5. See Code Civ. Proc. § 2033.050.

(n6)Footnote 6. Code Civ. Proc. § 2033.030(b).

(n7)Footnote 7. Code Civ. Proc. § 2033.030(c).

(n8)Footnote 8. Code Civ. Proc. § 2033.060.

(n9)Footnote 9. Code Civ. Proc. § 2033.060(d).

(n10)Footnote 10. Code Civ. Proc. § 2033.060(e).

(n11)Footnote 11. Code Civ. Proc. § 2033.060(d).

(n12)Footnote 12. See Lieb v. Superior Court (1962) 199 Cal. App. 2d 364, 367, 18 Cal. Rptr. 705 (decided under
prior law).

(n13)Footnote 13. See Code Civ. Proc. §§ 2033.030-2033.050.

(n14)Footnote 14. Code Civ. Proc. § 2033.060(f).

(n15)Footnote 15. Code Civ. Proc. § 2033.060(f).

(n16)Footnote 16. Code Civ. Proc. § 2033.060(g).

(n17)Footnote 17. Code Civ. Proc. § 2033.060(h); see Hansen v. Superior Court (1983) 149 Cal. App. 3d 823,
829, 197 Cal. Rptr. 175 (decided under prior law).

(n18)Footnote 18. Code Civ. Proc. § 2033.070; see discussion in § 63.06.

(n19)Footnote 19. Code Civ. Proc. § 2033.020(b), (c). For forms for use by plaintiff in obtaining leave of court to
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make requests for admission at an earlier time, see Ch. 8.

(n20)Footnote 20. Code Civ. Proc. § 2033.020(a).

(n21)Footnote 21. See Code Civ. Proc. §§ 1013(a), 2016.050, 2033.250(a).

(n22)Footnote 22. Code Civ. Proc. §§ 2033.250(a), 2033.260; see discussion in § 63.24.

(n23)Footnote 23. See Code Civ. Proc. §§ 1013, 2016.050, 2033.250(b).

(n24)Footnote 24. Code Civ. Proc. § 2033.250(b).
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§ 63.81 Requests for Admission

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
REQUESTS FOR ADMISSION [AND DECLARA-
TION FOR ADDITIONAL DISCOVERY]
Code Civ. Proc. §§ 2033.030-2033.060

__________________________________________________

Requesting Party:____________________[specify, e.g., Plaintiff],____________________[name ]

Set Number: _____

Responding Party:____________________[specify, e.g., Defendant],____________________[name ]

To___________________[specify party from whom admission is requested, e.g.,
defendant]___________________[name ] and to his/her attorney of record:

You are requested to admit the following items within thirty days after service of this Requests for Admission.

[Separately set forth each request for admission,
identifying each by letter or number; e.g., if
admission as to genuineness of documents is sought ]

DOCUMENTS
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You are requested to admit that each of the following documents, copies of which are attached hereto, is genuine:

1. 1.Undertaking executed by____________________[specify responding party, e.g.,
defendant]___________________[name ] and attached as Exhibit ____________________.

2. 2.[Continue as above. ]

[Availability of original document(s) for inspection ]

____________________ [Specify requesting party, e.g., Plaintiff],____________________[name ], will make the
original(s) of the above-described document(s),____________________[a copy or copies] of which are attached hereto
as Exhibit(s) ____________________, available for inspection on demand by___________________[specify
responding party, e.g., defendant],____________________[name ].

[And/or, if admission as to truth of matters of fact,
opinion relating to fact, or application
of law to fact is sought ]

MATTERS OF FACT

You are requested to admit that each of the following facts is true:

3. 3.That on____________________[date ],___________________[specify responding party, e.g.,
defendant]____________________[name ] was the registered owner of a 1985 Honda Accord sedan bearing California
license plate number ____________________.

4. 4.That on____________________[date ], at approximately___________________[time
],___________________[specify responding party, e.g., defendant]____________________[name ] was driving a 1985
Honda Accord sedan bearing California license plate number _____.

5. 5.[Continue as above. ]
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments

The foregoing form of requests for admission is for use by a party who seeks admissions by any other party to the action
as to the genuineness of specified documents, or the truth of specified matters of fact, opinion relating to fact, or
application of law to fact.n1

If the requesting party is serving or has already served on the responding party 35 requests for admission as to matters
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other than the genuineness of documents, the additional requests must be supported by a declaration for additional
discovery, as provided under Code of Civil Procedure Section 2033.050.n2 For a form of declaration for additional
discovery, see § 63.82.

For discussion of format requirements, service and timing, and shortening the time for response, see the comments to
the Judicial Council form of requests in § 63.80[2].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.010.

(n2)Footnote 2. See Code Civ. Proc. §§ 2033.030-2033.050.
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§ 63.82 Declaration for Additional Discovery

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

No. ___________________
DECLARATION FOR ADDITIONAL DISCOV-
ERY
Code Civ. Proc. § 2033.050

__________________________________________________

I,____________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and presently the attorney of record herein for___________________(specify
requesting party, e.g., plaintiff),____________________(name ), a party to this____________________(action or
proceeding) or a party to this____________________(action or proceeding) appearing in propria persona].

2. 2.I am propounding to___________________[specify party to whom requests are directed, e.g.,
defendant],____________________[name ], the attached set of requests for admission.

2. 2.This set of requests for admission will cause the total number of requests propounded
by____________________[specify requesting party, e.g., plaintiff],____________________[name ],
to____________________[specify party to whom requests are directed, e.g., defendant],_____[name ], to exceed the
number of requests permitted by Code of Civil Procedure Section 2033.030.

4. 4.I have previously propounded a total of_____requests for admission to this____________________[specify
party to whom requests are directed, e.g., defendant].
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5. 5.This set of requests for admission contains a total of_____requests.

6. 6.I am familiar with the issues and the previous discovery conducted by all of the parties in this case.

7. 7.I have personally examined each of the requests in this set of requests for admission.

8. 8.This number of requests for admission is warranted under Code of Civil Procedure Section 2033.040
because___________________[state the reasons why the complexity or the quantity of issues in the lawsuit warrant
this number of requests for admission ].

9. 9.None of the requests in this set is being propounded for any improper purpose, such as to
harass____________________[specify party to whom requests are directed, e.g.,
defendant],____________________[name ], or his/her attorney, or to cause unnecessary delay or needless increase in
the cost of litigation.
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct, and that
this declaration was executed on___________________[date ].

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[2] Comments

[a] Use of Form When Making More Than 35 Requests Unrelated to Genuineness of Documents

The foregoing form of declaration must be attached to a set of requests for admission made by a party who is requesting
or who has already requested more than 35 admissions not relating to the genuineness of documents by any other
party.n1 Subject to the right of the responding party to seek a protective order under Code of Civil Procedure Section
2033.080, any party who attaches the supporting declaration may request a greater number of admissions by another
party, if the greater number is warranted by the complexity or the quantity of the existing and potential issues in the
particular case.n2 For further discussion, see § 63.04.

The proper way to challenge a declaration for additional discovery is not by objecting to the number of requests in
excess of 35, but by seeking a protective order under Code of Civil Procedure Section 2033.080(b)(2) that,
notwithstanding the representations made in the declaration, the number of requests is unwarranted.n3

The number of requests for admission of the genuineness of documents is not limited except as justice requires to
protect the responding party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense.n4

[b] Use of Form When Making Requests With Subparts or Compound, Conjunctive, or Disjunctive Requests

No request for admission may contain subparts, or a compound, conjunctive, or disjunctive request unless it has been
approved for use by the Judicial Council of California under Code of Civil Procedure Sections 2033.710-2033.740, or
unless it is accompanied by a declaration for additional discovery as described in Code of Civil Procedure Section
2033.050.n5 This requirement applies, apparently, whenever these types of requests are made, regardless of the number
and kind of requests previously made.n6 For further discussion, see § 63.05[3].
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.050 (setting forth sample declaration on which foregoing form is based).

(n2)Footnote 2. Code Civ. Proc. § 2033.040.

(n3)Footnote 3. See Code Civ. Proc. § 2033.040, 2033.080(b)(2). For forms for use in obtaining a protective order,
see § 63.83.

(n4)Footnote 4. Code Civ. Proc. § 2033.030(c).

(n5)Footnote 5. Code Civ. Proc. § 2033.060(f).

(n6)Footnote 6. See Code Civ. Proc. § 2033.060.
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§ 63.83 Proceedings for Protective Order and Imposition of Monetary Sanction

[1] Notice of Motion for Protective Order and Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER THAT___________________[specify, e.g.,
THE TIME FOR RESPONDING
TO___________________(specify, e.g.,
PLAINTIFF)'S SECOND SET OF REQUESTS FOR
ADMISSION BE EXTENDED] AND FOR IMPOSI-
TION OF MONETARY SANCTION[; POINTS
AND AUTHORITIES; DECLARATION(S)
OF____________________(name(s ))]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To___________________[specify, e.g., Plaintiff]___________________[name ] and to his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on____________________[date ], at____________________[time ], or as soon
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thereafter as the matter may be heard, in [____________________ (Department or
Division)____________________of] this court, located at___________________[street address
],____________________[city ],____________________[specify moving party, e.g.,
defendant],____________________[name ], will, and hereby does, move for an order
that___________________[specify, e.g., the time for responding to plaintiff's second set of Requests for Admission be
extended to and including ____________________ (date)]. ___________________ [Specify moving party, e.g.,
Defendant] will also move for an order to impose a monetary sanction in the amount of $_____ against
___________________ [name], ____________________ [specify, e.g., attorney for plaintiff], pursuant to Code of Civil
Procedure Sections 2023.010 et seq. and 2033.080. The motion will be made on the ground that good cause exists for
the orders sought, and that the orders are required to protect ____________________ [specify moving party, e.g.,
defendant] from unwarranted ____________________ [annoyance and/or embarrassment and/or oppression and/or
undue burden and expense].

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s) of
____________________ [name(s)], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any]

By: ___________________ [signature]

___________________ [typed name]

Attorney for ___________________ [party's status and name]

[b] Comments

[i] Use of Form

This form of notice of motion is for use by a party served with a request for admission to seek a protective order.n1 The
court, for good cause shown, may make any order that justice requires to protect the moving party from unwarranted
annoyance, embarrassment, oppression, or undue burden and expense, including, but not limited to, the orders specified
in Code of Civil Procedure Section 2033.080(b)(1)-(5).n2 The form illustrates a notice of motion for an order, under
Code of Civil Procedure Section 2033.080(b)(3), that the time specified in Code of Civil Procedure Section 2033.250 to
respond to a set of admission requests, or to particular requests in a set, be extended.n3

A motion for a protective order must be accompanied by a declaration stating facts showing a reasonable and good-faith
attempt at an informal resolution of each issue presented by the motion.n4

For further discussion of motions for protective orders, see Part B (§§ 63.10-63.19).

[ii] Time for Making Motion

The motion for a protective order should be made ''promptly,''n5 which presumably means that, at a minimum, it must
be made as soon as possible before the date on which a response is due to be served.n6

[iii] Application to Shorten Notice Period

If, under the usual notice period for motions,n7 the hearing on the motion for the protective order cannot be heard
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before the date on which the response must be served, the foregoing notice of motion should be preceded by an
application for an order under Code of Civil Procedure Section 1005, shortening the time required for giving notice of
motion.n8

[iv] Monetary Sanctions

The form includes notice of the moving party's intent to seek the imposition of a monetary sanction.n9 The court must
impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person, or attorney who
unsuccessfully makes or opposes a motion for a protective order, unless the court finds that the one subject to the
sanction acted with substantial justification or that other circumstances make the imposition of the sanction unjust.n10
Additionally, notwithstanding the outcome of the motion, the court must impose a monetary sanction ordering that any
party or attorney who fails to make a good-faith attempt at informal resolution pay the reasonable expenses, including
attorney's fees, incurred by anyone as a result of that conduct.n11

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum of points
and authorities, and be accompanied by a declaration setting forth facts supporting the amount of any monetary sanction
sought.n12

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For memoranda of points and authorities relating to a motion for a protective order under Code of Civil Procedure
Section 2033.080, see California Points and Authorities, Ch. 86, Requests for Admission (Matthew Bender).

For a discussion of sanctions for the misuse of the discovery process, see Chapter 42.

[2] Declaration Supporting Motion for Protective Order and Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
DECLARATION OF___________________[name ]

IN SUPPORT OF MOTION FOR ORDER
THAT___________________[specify, e.g., TIME
FOR RESPONDING
TO____________________(specify, e.g.,
PLAINTIFF)'S SECOND SET OF REQUESTS FOR
ADMISSION BE EXTENDED] AND FOR IMPOSI-
TION OF MONETARY SANCTION
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
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Trial Date: ____________________

__________________________________________________

I,____________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify moving party, e.g.,
defendant),____________________(name )].

2. 2.This declaration is made in support of___________________[specify moving party, e.g., defendant]'s motion
for an order that___________________[specify, e.g., the time for responding to plaintiff's second set of Requests for
Admission be extended through____________________(date )].

3. 3.This declaration is also made in support of___________________[specify party, e.g., defendant]'s motion for
an order to impose a monetary sanction in the amount of $_____ against____________________[name
],___________________[specify, e.g., attorney for plaintiff], pursuant to Code of Civil Procedure Sections 2023.010 et
seq. and 2033.080.

4. 4.The nature of this____________________[action or proceeding] is____________________[specify nature of
action or proceeding ].

5. 5.The motion is based on the ground that good cause exists for the requested protective order, and that the order
is necessary to protect___________________[specify, e.g., defendant] from___________________[unwarranted
annoyance and/or embarrassment and/or oppression and/or undue burden and expense], in
that___________________[state facts showing good cause for the fact that the moving party will incur unwarranted
annoyance, embarrassment, oppression, and/or undue burden and expense if the time for response to the Requests for
Admission is not extended ].

6. 6. ___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good-faith attempt
at an informal resolution of each issue presented by the motion in that___________________[state facts showing a
reasonable and good-faith attempt at informal resolution of each issue presented by the motion ].
[____________________ (A copy or Copies) of___________________(specify documentation of moving party's
attempts at informal resolution, e.g., correspondence between___________________(name
),___________________(specify, e.g., attorney for defendant and declarant herein) and____________________(name
),____________________(specify, e.g., attorney for plaintiff), dated ____________________), relating to declarant's
attempts to resolve informally the above-stated issue(s), is/are attached to and made a part of this declaration as
Exhibit(s) ____________________.]

7. 7. ____________________ [Specify moving party, e.g., Defendant] bases his/her request for the imposition of a
sanction in the amount of $____________________ on___________________[itemize and explain, in as many
paragraphs as necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]
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___________________ [typed name ]

[b] Comments

This form of declaration is for use by a party served with requests for admission to support a motion for a protective
order.n13

The form includes a paragraph for stating facts to show that the moving party made a reasonable and good-faith attempt
at an informal resolution of each issue presented by the motion, which is a prerequisite to the bringing of a motion for a
protective order.n14 It is a good practice to state offers for informal resolution in written correspondence, and to attach
copies of the correspondence to the declaration.

In a request for a monetary sanction in discovery matters, the request must be accompanied by a declaration that sets
forth facts supporting the amount of the sanction sought.n15

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion for Protective Order and Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

No. ___________________
ORDER GRANTING MOTION FOR PROTECT-
IVE ORDER THAT___________________[specify,
e.g., TIME FOR RESPONDING
TO____________________(specify, e.g.,
PLAINTIFF)'S SECOND SET OF REQUESTS FOR
ADMISSION BE EXTENDED] AND FOR IMPOSI-
TION OF MONETARY SANCTION

__________________________________________________

The motion of___________________[specify moving party, e.g, defendant],____________________[name ], for an
order that___________________[specify, e.g., the time for responding to plaintiff's second set of Requests for
Admission be extended], and for an order to impose a monetary sanction, came on regularly for hearing by this court
on___________________[date ]. Plaintiff appeared by counsel,____________________[name ]; defendant appeared
by counsel,____________________[name ][;___________________(name of attorney against whom sanctions are
sought ) appeared____________________(on his/her own behalf or by counsel,____________________(name )].

The court finds that the moving party has engaged in a reasonable and good-faith attempt at an informal resolution of
each issue presented by the motion. [The court also finds that____________________(specify opposing party, e.g.,
plaintiff) has not shown that he/she acted with substantial justification or that other circumstances make imposition of a
sanction unjust].
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On proof made to the satisfaction of the court, and it appearing that good cause exists for the requested order,

IT IS ORDERED THAT___________________[specify particular order, e.g., the time for defendant's response to the
plaintiff's second set of Requests for Admission is extended through____________________(date )].

IT IS FURTHER ORDERED that___________________[name ],___________________[specify, e.g., attorney for
plaintiff], shall pay to___________________[specify, e.g., defendant] by____________________[date ] the sum of
$_____as a sanction authorized by Code of Civil Procedure Sections 2023.010 et seq. and 2033.080.
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion for a protective order under Code of Civil Procedure
Section 2033.080.n16

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition of the sanction
unjust.n17

If the motion for a protective order is denied in whole or in part, the court may order that the responding party provide
or permit the discovery against which protection was sought on terms and conditions that are just.n18

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsResponsesCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.080.

(n2)Footnote 2. Code Civ. Proc. § 2033.080(b).

(n3)Footnote 3. See Code Civ. Proc. § 2033.080(b)(3).

(n4)Footnote 4. Code Civ. Proc. § 2033.080(a); see form of declaration in [2], below.

(n5)Footnote 5. See Code Civ. Proc. § 2033.080(a).

(n6)Footnote 6. Code Civ. Proc. §§ 2033.250(a) (response must be served within 30 days after service of request,
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unless court has ordered period be shortened or extended), 2033.260 (parties may agree to extend time for serving
response); see also Code Civ. Proc. § 2016.050 (extension for service by mail). For forms for obtaining an order to
shorten time for response, see Chapter 8. In unlawful detainer actions or other proceedings under Code Civ. Proc. §
1159 et seq. (forcible entry and detainer), responses to requests are due within five days after service of request, unless
the court has shortened or extended the time for response. Code Civ. Proc. § 2033.250(b).

(n7)Footnote 7. See Code Civ. Proc. § 1005(b); see also Cal. Rules of Ct., Rule 3.1300.

(n8)Footnote 8. See Code Civ. Proc. § 1005(b). See sample request for an order shortening time of notice in
Chapter 8.

(n9)Footnote 9. See Code Civ. Proc. § 2033.080(d).

(n10)Footnote 10. Code Civ. Proc. § 2033.080(d); see Code Civ. Proc. § 2023.030(a).

(n11)Footnote 11. Code Civ. Proc. § 2023.020.

(n12)Footnote 12. Code Civ. Proc. § 2023.040.

(n13)Footnote 13. See Code Civ. Proc. § 2033.080.

(n14)Footnote 14. See Code Civ. Proc. § 2033.080(a).

(n15)Footnote 15. Code Civ. Proc. § 2023.040.

(n16)Footnote 16. See Code Civ. Proc. § 2033.080.

(n17)Footnote 17. Code Civ. Proc. § 2033.080(d).

(n18)Footnote 18. Code Civ. Proc. § 2033.080(c).
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§ 63.84 Response to Requests for Admission

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

No. ___________________
RESPONSE TO REQUESTS FOR ADMISSION

__________________________________________________

Responding Party:____________________[Specify, e.g., Defendant]____________________[name ]

Set Number: _____

Requesting Party:____________________[Specify, e.g., Plaintiff]_____[name ]

____________________ [Specify responding party, e.g., Defendant],_____[name ] responds
to____________________[specify requesting party, e.g., plaintiff]____________________[name
]'s____________________[specify, e.g., second set of] Requests for Admission, served on defendant
on____________________[date ], as follows:

[EITHER, if admitting and/or denying matters ]

Request No. 28:___________________[Specify response, e.g., if admitting matter of fact: Admits as true the facts set
forth (except for___________________(state any reasonable and clear qualifications )].
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Request No. 29:____________________[Specify response, e.g., if denying genuineness of document: Denies the
genuineness of the document, a copy of which is attached to the requests for admission as Exhibit _____].

Request No. 30:____________________[Specify response, e.g., if denying matter of fact: Denies that he/she was the
registered owner of the vehicle described in this request on____________________(date ), or at any other time].

Request No. 31:____________________[Specify response, e.g., if admitting in part and denying in part: Admits that
he/she was the owner of the vehicle described in this request during the period from_____to _____, but denies that
he/she was the owner of that vehicle after____________________(date )].

[AND/OR, if unable to admit or deny because of lack of knowledge ]

Request No. 32: Following a reasonable inquiry concerning the matter, the information____________________[known
to or readily obtainable by]____________________[specify responding party, e.g., defendant] [and his/her employees,
agents, attorneys, and his/her attorney's agents and employees,] is insufficient to enable him/her to admit the matter.

[AND/OR, if objecting to request or set of requests ]

Request No. 33: Objects to this request on the ground that the matter as to which an admission is requested
is___________________[specify objection based on privilege, e.g., protected by the attorney-client privilege as set
forth in Evidence Code Sections 950-962].

Request No. 34: Objects to this request on the ground that the matter as to which an admission is requested
is___________________[specify objection based on work product protection, e.g., protected work product under Code
of Civil Procedure Section 2018.010 et seq. and was prepared in anticipation of litigation or for trial].

Request No. 35: Objects to this request on the ground that the matter as to which an admission is requested
is____________________[specify objection based on relevance, e.g., not relevant to the subject matter of the action or
reasonably calculated to lead to the discovery of admissible evidence in that____________________(specify )].

Request No(s). 36 [through 40]: Objects to____________________[this or these] request(s) on the ground that [specify
objection based on excessive number of requests for admission in violation of Code of Civil Procedure Sections
2033.030 and 2033.050 , e.g., plaintiff has failed to attach a supporting declaration for additional discovery to this set
of requests for admission, pursuant to Code of Civil Procedure Section 2033.050, and has therefore exceeded the limit,
as provided under Code of Civil Procedure Section 2033.030, of 35 requests for admission not relating to the
genuineness of documents].

[Continue responses ]
[Identification of signer and signature under oath ]

I,___________________[name ], declare that

[EITHER, if party to whom requests are directed
is a natural person ]

I am the___________________[specify party, e.g., defendant and responding party] in the above-entitled proceeding.
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[OR, if party to whom requests are directed
is an entity ]

I am an officer, that is:___________________[specify title, e.g., President] of___________________[specify entity,
e.g., ___________________ (name ), a corporation organized and existing under the laws of the State of
California].___________________[Name of entity ] is the___________________[specify party, e.g., defendant and
responding party] in the above-entitled proceeding, and I have been authorized to make this response under oath on its
behalf.

[CONTINUE ]

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated: ___________________

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[ADD if any responses contain objections ]

I am an attorney at law duly admitted and licensed to practice before all courts of this State and I am the attorney of
record for____________________[name ], the [specify party, e.g., defendant and responding party] in the
above-entitled action. Pursuant to the provisions of Code of Civil Procedure Section 2033.240, I hereby sign the
responses that contain an objection.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

Dated: ___________________.

[2] Comments

[a] Use of Form

This form of response is for use by a party responding to requests for admission, and sets out the general formats for
admitting, denying, and objecting to requests.n1
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[b] Format Requirements

The form complies with the format requirements for responses set forth in Code of Civil Procedure Sections
2033.210-2033.240.n2 In the first paragraph of the response immediately below the title of the case, the identity of the
responding party, the set number, and the identity of the requesting party must be set forth. Each answer or objection
must bear the same identifying number or letter and be in the same sequence as the corresponding request, but the text
of the particular request need not be repeated.n3

For a discussion of format requirements for a response to requests for admission, see § 63.20.

[c] Types of Answers

Answers must be as complete and straightforward as the information reasonably available to the responding party
permits. Answers may (1) admit so much of the matter involved in the request as is true, either as expressed in the
request or as reasonably and clearly qualified by the responding party, (2) deny so much as is untrue, or (3) specify so
much of the matter as to the truth of which the responding party lacks sufficient information or knowledge.n4 If a
responding party gives lack of information or knowledge as a reason for a failure to admit all or part of a request for
admission, that party must state in the answer that a reasonable inquiry concerning the matter has been made, and that
the information known or readily obtainable is insufficient to enable that party to admit the matter.n5

For a further discussion of requirements for answering requests for admission, see § 63.21.

[d] Objections

Objections to a request or part of a request must set forth clearly the specific ground for the objection, including, if
applicable, the particular privilege on which an objection is based.n6

If an objection is based on a claim of protected work product, that claim must be expressly asserted.n7 If only a part of a
request is objectionable, the remainder of the request must be answered.n8

For a further discussion of objections to a request for admission, see § 63.22.

[e] Signing Response

The responding party, or, if the party is a corporation, partnership, association, or governmental agency, an officer or
agent of the responding party, must sign the response under oath unless the response contains only objections.n9 If the
officer or agent signing on behalf of the party is an attorney acting in that capacity for the party, that party waives any
lawyer-client privilege and any protection for work product under Code of Civil Procedure Section 2018.010 et seq.
during any subsequent discovery from that attorney concerning the identity of the sources of the information contained
in the response.n10

The attorney for the responding party must sign any response that contains an objection.n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsResponses

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2033.210-2033.240.
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(n2)Footnote 2. See Code Civ. Proc. §§ 2033.210-2033.240.

(n3)Footnote 3. Code Civ. Proc. § 2033.210.

(n4)Footnote 4. See Code Civ. Proc. § 2033.220.

(n5)Footnote 5. Code Civ. Proc. § 2033.220(c).

(n6)Footnote 6. See Code Civ. Proc. § 2033.230(b).

(n7)Footnote 7. See Code Civ. Proc. § 2033.230(b).

(n8)Footnote 8. Code Civ. Proc. § 2033.230(a).

(n9)Footnote 9. Code Civ. Proc. § 2033.240.

(n10)Footnote 10. Code Civ. Proc. § 2033.240(b).

(n11)Footnote 11. Code Civ. Proc. § 2033.240(c).
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§ 63.85 Proceedings for Relief From Waiver of Objections to Requests for Admission

[1] Notice of Motion for Order Relieving Responding Party From Waiver of Objections

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER FOR RELIEF FROM WAIVER OF OBJEC-
TIONS TO REQUESTS FOR ADMISSION[;
POINTS AND AUTHORITIES; DECLARATION(S)
OF____________________(name(s) )]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To___________________[specify requesting party, e.g., plaintiff],___________________[name ] and to his/her/its
attorney of record:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter can be heard in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify moving party, e.g., defendant]___________________[name ] will, and hereby does,

Page 525



move for an order relieving him/her/it from waiver of objections to___________________[specify, e.g.,
plaintiff____________________(name )'s first set of] requests for admission. The motion will be made on the grounds
that___________________[specify party, e.g., defendant] has subsequently served a response to the requests for
admission that is in substantial compliance with Code of Civil Procedure Sections 2033.210-2033.230, and
that___________________[specify party, e.g., defendant]'s failure to serve a timely response to the requests for
admission was the result of___________________[mistake and/or inadvertence and/or excusable neglect].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s ) ], and on the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and on such evidence as may be presented at
the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion is for use by a responding party who has failed to serve a timely response to requests for
admission but who now seeks an order relieving him or her from a waiver of the right to object to the requests. If a party
to whom requests have been directed fails to serve a timely response, that party waives any objection to the requests,
including one based on privilege or on the protection for work product under Code of Civil Procedure Section 2018.010
et seq.n1

The court, on motion, may relieve that party of the waiver if the court determines that the respondent has subsequently
served a response to the requests that is in substantial compliance with Code of Civil Procedure Sections
2033.210-2033.230, and that the failure to serve a timely response to the requests was the result of mistake,
inadvertence, or excusable neglect.n2

For further discussion of waiver and relief from waiver, see § 63.30[1][b].

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Order Relieving Responding Party From Waiver of Objections

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

)
)
)

No. ___________________
DECLARATION OF___________________[name ]

Page 526
3-63 California Deposition and Discovery Practice § 63.85



______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)

IN SUPPORT OF MOTION FOR ORDER FOR RE-
LIEF FROM WAIVER OF OBJECTIONS TO RE-
QUESTS FOR ADMISSION
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted before all the courts of
the State of California, and attorney of record herein for___________________(specify party, e.g., defendant)].

2. 2.This declaration is made in support of___________________[identify moving party, e.g., defendant]'s motion
seeking an order relieving him/her/it from waiver of objections to___________________[specify, e.g., plaintiff's first
set of requests for admission].

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.The basis for the motion is that___________________[specify party, e.g., defendant] subsequently served a
response to the requests for admission on___________________[name ], on___________________[date ], that is in
substantial compliance with Code of Civil Procedure Sections 2033.210-2033.230.
Additionally,___________________[specify party, e.g., defendant]'s failure to serve a timely response was the result
of___________________[mistake and/or inadvertence and/or excusable neglect] in that___________________state
facts showing mistake, inadvertence, and/or excusable neglect.

I declare under penalty of perjury under the laws of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

___________________ [typed name ]

[b] Comments

This form of declaration is for use to support a motion to relieve a party from a waiver of objections to requests for
admission after the party has failed to serve a timely response to the requests.n3 For further discussion, see §
63.30[1][b].

[c] References

For a general discussion and form of declaration, see Chapter 8.

Page 527
3-63 California Deposition and Discovery Practice § 63.85



[3] Order Granting Motion for Relief From Waiver of Objections

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

No. ___________________
ORDER GRANTING MOTION FOR RELIEF
FROM WAIVER OF OBJECTIONS

__________________________________________________

The motion of___________________[specify party, e.g., defendant],___________________[name ], for an order
relieving him/her/it from waiver of his/her/its objections to requests for admission came on regularly for hearing by this
court on___________________[date ]. Plaintiff appeared by counsel___________________[name ]; defendant
appeared by counsel___________________[name ].

The court finds that___________________[specify moving party, e.g., defendant] has served a response to the requests
for admission in substantial compliance with Code of Civil Procedure Sections 2033.210-2033.230 and
that___________________[specify moving party, e.g., defendant]'s failure to serve a timely response was the result
of___________________[specify, e.g., mistake].

On proof made to the satisfaction of the court,

IT IS ORDERED that___________________[specify moving party, e.g., defendant] is relieved from waiver of
objections to Requests for Admission number(s)____________________of___________________(specify, e.g.,
plaintiff's first set of requests for admission], and that___________________[specify moving party, e.g., defendant] has
through___________________[date ] to respond to these requests.
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when a noticed motion is granted for relief from a party's waiver of his or her right to
object to requests for admission.n4 For further discussion, see § 63.30[1][b].

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsObjections

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.280.

(n2)Footnote 2. Code Civ. Proc. § 2033.280(a).

(n3)Footnote 3. See Code Civ. Proc. § 2033.280.

(n4)Footnote 4. See Code Civ. Proc. § 2033.280.
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§ 63.86 Proceedings to Deem Matters Admitted and to Impose Monetary Sanction for Failure to Serve Timely
Response to Requests for Admission

[1] Notice of Motion for Order That Matters Be Deemed Admitted and for Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER THAT
THE____________________[GENUINENESS OF
DOCUMENTS and/or TRUTH OF MATTERS] BE
DEEMED ADMITTED AND FOR IMPOSITION
OF MONETARY SANCTION [; POINTS AND AU-
THORITIES; DECLARATION(S)
OF____________________(name(s) ]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To___________________[specify, e.g., Defendant]___________________[name ] and to his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on____________________[date ], at____________________[time ], or as soon
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thereafter as the matter may be heard, in [____________________ (Department or
Division)____________________of] this court, located at___________________[street address
],____________________[city ],____________________[specify moving party, e.g.,
plaintiff],____________________[name ], will, and hereby does, move for an order that
the____________________[genuineness of the documents and/or the truth of the matters] specified
in____________________[specify, e.g., plaintiff's second set of Requests for Admission], served
on____________________[specify responding party, e.g., defendant] on____________________[date ], be deemed
admitted, and that a monetary sanction in the amount of $_____ be imposed against___________________[specify,
e.g., defendant]____________________[name ], pursuant to Code of Civil Procedure Sections 2023.030(a) and
2033.280. The motion will be made on the ground that____________________[specify responding party, e.g.,
defendant] failed to serve a timely response to the above-stated requests for admission.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion is for use by a requesting party to obtain an order that the genuineness of documents
and/or the truth of matters specified in requests for admission be deemed admitted on the ground that the responding
party failed to serve a timely response to the requests.n1 For discussion of time requirements for responding to requests
for admission, see § 63.24.

The court must grant the order that matters be deemed admitted unless it finds that the party to whom the requests have
been directed has served, before the hearing on the motion, a proposed response to the requests that is in substantial
compliance with the requirements for responses to admission requests set forth under Code of Civil Procedure Section
2033.220 [note, the statute says Code of Civil Procedure Section 2033.100 which does not exist. The editor presumes
the intention was Section 2033.220].n2

For further discussion of deemed admissions, see § 63.30[2].

[ii] Mandatory Sanctions

It is mandatory that the court impose a monetary sanction under Code of Civil Procedure Section 2023.030 on the party
or attorney, or both, whose failure to serve a timely response to requests for admission necessitates a motion to deem
matters admitted.n3

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
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sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum of points
and authorities, and be accompanied by a declaration setting forth facts supporting the amount of any monetary sanction
sought.n4

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For a discussion of sanctions for misuses of the discovery process, see Chapter 42.

For memoranda of points and authorities relating to a motion to deem matters admitted, see California Points and
Authorities Ch. 86, Requests for Admission (Matthew Bender).

[2] Declaration Supporting Motion for Order That Matters Be Deemed Admitted and for Imposition of
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s)], Plaintiff(s),
vs.
______________________ [name(s)], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
THAT THE ___________________
[GENUINENESS OF DOCUMENTS and/or TRUTH
OF MATTERS] BE DEEMED ADMITTED AND
FOR IMPOSITION OF MONETARY SANCTION
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I,____________________[name], declare:

1. 1.I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for ___________________ (specify moving party,
e.g., plaintiff), ____________________ (name)].

2. 2.This declaration is made in support of ___________________ [identify moving party, e.g., plaintiff]'s motion
for an order that the ____________________ [genuineness of the documents and/or the truth of the matters] specified
in ____________________ [specify, e.g., plaintiff's second set of Requests for Admission], served on
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____________________ [specify responding party, e.g., defendant] on ____________________ [date], be deemed
admitted. The proof of service is attached to this declaration and made a part hereof of as Exhibit _____.

3. 3.This declaration is also made in support of ___________________ [specify party, e.g., plaintiff]'s motion for
an order to impose a monetary sanction in the amount of $_____ against ____________________[ name],
___________________ [specify, e.g., defendant], pursuant to Code of Civil Procedure Sections 2023.030(a) and
2033.280.

4. 4.The nature of this ____________________ [action or proceeding] is ____________________ [specify nature
of action or proceeding].

[EITHER, if period for response
was not modified by court order or agreement]

5. 5.Pursuant to Code of Civil Procedure Section 2033.250(a), the response to the above-stated set of requests for
admission was due by ____________________ [date], which was ___________________ [specify, e.g., 30 or if served
by mail, e.g, 35] days after service of the requests.

[OR, if period for response
was modified by court order or agreement]

5. 5.Pursuant to an ____________________ [order of this court or agreement between ____________________
(specify moving party, e.g., plaintiff) ____________________ (name) and ____________________ (specify responding
party, e.g., defendant) ____________________ (name)], dated ____________________, the above-stated set of
requests for admission was due by ____________________ [date]. A copy of the ____________________ [order or
agreement] is attached to this declaration and made a part hereof as Exhibit _____.

[CONTINUE]

6. 6.As of the date of service and filing of this motion, no response to the above-stated set of requests for admission
has been served.

7. 7. ____________________ [Specify moving party, e.g., Plaintiff] bases his/her/its request for the imposition of a
sanction in the amount of $____________________on___________________ [itemize and explain, in as many
paragraphs as necessary, the basis of the computation of the monetary amount of sanction requested].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature]

___________________ [typed name]

[b] Comments

This form of declaration is for use by a requesting party to support a motion for an order that the genuineness of
documents and/or the truth of matters specified in requests for admission be deemed admitted on the ground that the
responding party failed to serve a timely response to the requests.n5

The form includes a paragraph for itemizing the monetary sanction requested, since the imposition of a monetary
sanction is mandatory against a party or attorney, or both, whose failure to serve a timely response to requests for
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admission necessitates a motion to deem matters admitted.n6 In a request for a monetary sanction in discovery matters,
the request must be accompanied by a declaration that sets forth facts supporting the amount of the sanction sought.n7

Although Code of Civil Procedure Section 2033.280 does not mention a requirement of a reasonable and good-faith
attempt at an informal resolution of the issues raised in a motion to deem matters admitted,n8 good practice or local
court rules may so require.n9

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion That Matters Be Deemed Admitted and for Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION THAT
THE____________________[GENUINENESS OF
DOCUMENTS and/or TRUTH OF MATTERS] BE
DEEMED ADMITTED AND THAT MONETARY
SANCTION BE IMPOSED

__________________________________________________

The motion of____________________[specify party, e.g., plaintiff]___________________[name ] for an order that
the____________________[genuineness of the documents and/or the truth of the matters] specified
in____________________[specify, e.g., plaintiff's second set of Requests for Admission] be deemed admitted and that a
monetary sanction in the amount of $_____be imposed, pursuant to Code of Civil Procedure Sections 2023.030(a) and
2033.280, against___________________[specify, e.g., defendant]____________________[name ], came on regularly
for hearing by this court on____________________[date ]. Plaintiff appeared by
counsel____________________[name ]; defendant appeared by counsel____________________[name ].

On proof made to the satisfaction of the court, and it appearing that____________________[specify responding party,
e.g., defendant]____________________[name ] has failed to serve a timely response to the above-stated set of requests
for admission, or to serve before the hearing on the instant motion a proposed response in substantial compliance with
Code of Civil Procedure Section 2033.220,

IT IS ORDERED that the____________________[genuineness of the documents and/or the truth of the matters]
specified in____________________[specify, e.g., plaintiff____________________(name )'s second set of Requests for
Admission], a copy of which is attached hereto and marked Attachment One, be deemed admitted.

IT IS FURTHER ORDERED that___________________[specify, e.g., defendant] ____________________
_________________[name] shall pay to___________________[specify, e.g., plaintiff] by____________________[date
] the sum of $_____as a monetary sanction mandated by Code of Civil Procedure Section 2033.280 and defined by
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Code of Civil Procedure Section 2023.030.
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order may be used when the court has granted a motion that the genuineness of documents and/or the truth
of matters specified in a set of requests for admission be deemed admitted because the party to whom the requests have
been directed has failed to serve a timely response, or has failed to serve, before the hearing on the motion, a proposed
response that is in substantial compliance with Code of Civil Procedure Section 2033.220.n10

Regardless of whether the motion has been granted or denied, it is mandatory that the court impose a monetary sanction
under Code of Civil Procedure Section 2023.030 against the party or attorney, or both, whose failure to serve a timely
response to the requests necessitated the motion.n11

The order that matters be deemed admitted must be granted unless the court finds that the party to whom the requests
have been directed has served, before the hearing on the motion, a proposed response to the requests that is in
substantial compliance with Code of Civil Procedure Section 2033.220 [note, the statute says Code of Civil Procedure
Section 2033.100 which does not exist. The editor presumes the intention was Section 2033.220].n12 In that case, the
court may not order that matters be deemed admitted, but must still impose a monetary sanction as discussed above.n13

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsResponsesCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.280.

(n2)Footnote 2. Code Civ. Proc. § 2033.280(c).

(n3)Footnote 3. Code Civ. Proc. § 2033.280(c). See Appleton v. Superior Court (1988) 206 Cal. App. 3d 632,
635, 253 Cal. Rptr. 762 .

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. See Code Civ. Proc. § 2033.280.

(n6)Footnote 6. Code Civ. Proc. § 2033.280.

(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. Compare Code Civ. Proc. §§ 2033.080 and 2033.290 with Code Civ. Proc. § 2033.280.
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(n9)Footnote 9. For an example of a good-faith resolution attempt allegation, see form of declaration in §
63.83[2][a].

(n10)Footnote 10. See Code Civ. Proc. § 2033.280.

(n11)Footnote 11. See Code Civ. Proc. § 2033.280(c).

(n12)Footnote 12. Code Civ. Proc. § 2033.280(c).

(n13)Footnote 13. See Code Civ. Proc. § 2033.280(c).
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§ 63.87 Proceedings to Compel Further Response to Requests for Admission and Impose Monetary Sanction

[1] Notice of Motion for Order to Compel Further Response to Requests for Admission and Impose
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant.

)
)
)
)
)
)
)
)
)
)

No. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO COMPEL FURTHER RESPONSE TO RE-
QUESTS FOR ADMISSION AND TO IMPOSE
MONETARY SANCTION [; POINTS AND AU-
THORITIES; DECLARATION(S)
OF____________________(name(s)); STATEMENT
OF REQUESTS FOR ADMISSION AND RE-
SPONSES IN CONTENTION]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To___________________[specify, e.g., Defendant]___________________[name ] and to his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on____________________[date ], at____________________[time ], or as soon
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thereafter as the matter may be heard, in [____________________ (Department or
Division)____________________of] this court, located at___________________[street address
],____________________[city ],____________________[specify moving party, e.g.,
plaintiff],____________________[name ], will, and hereby does, move for an order
compelling____________________[specify responding party, e.g., defendant]____________________[name ] to
respond further to request number(s)____________________of____________________[specify party, e.g.,
plaintiff]'s____________________[specify, e.g., second] set of requests for admission.___________________[Specify
party, e.g., Plaintiff] will also move for an order to impose a monetary sanction in the amount of
$_____against___________________[name ],____________________[specify, e.g., defendant], pursuant to Code of
Civil Procedure Sections 2023.010 et seq. and 2033.290. The motion will be made on the ground(s) that
____________________

[EITHER ]

the answer(s) to request number(s) _____ ____________________ [is or are]____________________[evasive and/or
incomplete].

[AND/OR ]

the objection(s) to request number(s) _____ ____________________ [is or are]____________________[without merit
and/or too general].

[CONTINUE ]

The motion will also be made on the ground that___________________[specify moving party, e.g., plaintiff] has
attempted in good faith to informally resolve each issue involved and there is no showing
that___________________[specify opposing party, e.g., defendant] acted with substantial justification or that the
imposition of a monetary sanction would be unjust.

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s)
of___________________[name(s )], the attached Separate Statement Supporting Motion Requiring Further Response to
Request for Admissions, and the papers, records, and file in this action [, in particular, the documents described in
Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as may be
presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form
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This form of notice of motion is for use by a requesting party who deems that an answer to a particular request is
evasive or incomplete, or that an objection to a particular request is without merit or too general, and seeks to compel
further response.n1

This motion must be accompanied by a declaration stating facts showing a reasonable and good faith attempt at an
informal resolution of any issue presented by it.n2 It must also be accompanied by a separate statement, as required by
California Rules of Court, Rule 3.1020(a).n3

For a discussion of requirements for answering a request for admission, see § 63.21. For a discussion of requirements
for objecting to a request for admissions, see § 63.22. For further discussion of a motion to compel further response, see
§ 63.31.

[ii] Time Requirements for Filing Motion

Notice of a motion to compel a further response to requests for admission must be given within 45 days of the service of
the response, or any specific later date to which the requesting and responding party agree in writing.n4 The period is
also extended if service was by mail.n5 If the requesting party fails to file the notice within that period, he or she waives
any right to compel further responses to the requests for admission.n6

[iii] Monetary Sanctions

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to compel further response, unless the court finds that the
one subject to the sanction acted with substantial justification or that other circumstances make the sanction unjust.n7

The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court, Rule
3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided
to the moving party after the motion was filed.n8

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n9

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For discussion of sanctions for misuses of the discovery process, see Chapter 42.

For memoranda relating to a motion to compel further response to requests for admission, see California Points and
Authorities, Ch. 85, Requests for Admission (Matthew Bender). For memoranda supporting and opposing sanctions
based on California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b), refer to California
Points and Authorities, Ch. 85, Requests for Admission (Matthew Bender). For points and authorities supporting and
opposing sanctions based on California Rules of Court, Rule 3.1030(a) and California Rules of Court, Rule 3.1030(b),
refer to California Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions (Matthew Bender).

[2] Separate Statement Supporting Motion Requiring Further Response to Request for Admissions
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[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name],
Plaintiff,
vs.
______________________ [name],
Defendant.

)
)
)
)
)
)
)
)
)
)
)

No. _____
SEPARATE STATEMENT SUPPORTING MO-
TION TO COMPEL FURTHER RESPONSE TO RE-
QUEST FOR ADMISSIONS
[Telephone Appearance]
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed: ___________________
Trial Date:____________________

__________________________________________________

To each___________________[identify party, e.g., defendant] named above, and to the attorney of record for each such
party:

___________________ [requesting party, e.g., Plaintiff] ___________________[name] has moved for an order
compelling further responses to the requests for admission set forth below.

___________________ [requesting party, e.g., Plaintiff] ___________________[name] served the request(s) for
admission set forth below on [responding party, e.g., defendant] on
___________________[date].___________________[responding party, e.g., Defendant]
___________________[name] served the following responses thereto on [requesting party, e.g., Plaintiff]
___________________[name] on [date].

As required by California Rules of Court, Rule 3.1020(c)(1) and (2), the text of each request for admission and the text
of each response [and further response] is as follows:

[Repeat as required for each request for admission to which a further response is requested:]

[Identify request for admission by set and number as it appears in the original request for admission, and provide the
following information:]

SET NO. ___________________, REQUEST NO. ___________________

___________________[state request for admission verbatim].

SET NO. ___________________, RESPONSE NO. ___________________

___________________[state response or objection verbatim].
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ARGUMENT

___________________ [State factual and legal reasons, with supporting authority why further response is required,
e.g., Defendant's response is incomplete, under Code of Civil Procedure Section 2033.290, in that defendant's alleged
lack of knowledge is not a proper ground for failure to admit or deny the genuineness of the document specified in the
request because defendant failed to make a reasonable inquiry regarding the matters pursuant to Code of Civil
Procedure Section 2033.220.]

These reasons are provided in accordance with California Rules of Court, Rule 3.1020(c)(3).

[ADD, if definitions, instructions, or other matter are required to understand the request and responses to the request:]

OTHER MATTER REQUIRED TO UNDERSTAND REQUEST OR RESPONSE

The following [definitions and/or instructions and/or other matters] are required to understand [SET NO.
___________________, REQUEST NO. ___________________ and/or SET NO. ___________________,
RESPONSE NO. ___________________], and are set forth as required in California Rules of Court, Rule 3.1020(c)(4):
_________________ [state text of definitions, instructions, or other matter.]

[ADD, if the response to a particular request for admission is dependent on the response given to another request for
admission, or if the reasons a further response to a particular request for admission is deemed necessary are based on
the response to some other request for admission:]

RESPONSE TO REQUEST IS DEPENDENT ON RESPONSE GIVEN TO ANOTHER REQUEST

[EITHER]

Pursuant to California Rules of Court, Rule 3.1020(c)(5):

The response to SET NO. ___________________, REQUEST NO. ___________________[e.g., One], is dependent on
the response to SET NO. ___________________, REQUEST NO. ___________________[e.g, Two]. The text of SET
NO. ___________________, REQUEST NO. ___________________[e.g, Two] is as follows:
_________________[state request verbatim]. The text of SET NO. ___________________, RESPONSE NO.
___________________] [e.g, Two] is as follows: ___________________[state response or objection verbatim].

[AND/OR]

A further response to SET NO. ___________________, REQUEST NO. ___________________[e.g., One] is necessary
based on the response to SET NO. ___________________, REQUEST NO. ___________________[e.g., Two]. The
text of SET NO. ___________________, REQUEST NO. ___________________[e.g., Two] is as follows:
_________________[state request verbatim]. The text of SET NO. ___________________, RESPONSE NO.
___________________[e.g., Two] is as follows: ___________________[state response or objection verbatim].
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[CONTINUE with the following:]

[ADD, for each item, if moving party relies on pleadings, other documents in the file, or other items of discovery as
relevant to the motion:]

SUMMARY OF OTHER RELEVANT DOCUMENTS IN FILE

The following ___________________[identify pleadings or documents in the file or other relevant items of discovery],
which are relevant to this motion, may be summarized as follows, as required by California Rules of Court, Rule
3.1020(c)(6): _________________[summarize relevant items].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Use of Form

This form of separate statement is for use when the requesting party moves for an order compelling further response to
requests for admission.n10

A motion to compel further responses to requests for admission must be accompanied by a separate statement.n11
However, a separate statement is not required when no response has been provided to the request for discovery.n12

The separate statement is a separate document, filed and served with the motion to compel.n13 The separate statement
must provide all the information necessary to understand each request for admission and all the responses to it that are
at issue. It must be complete, so that no person is required to review any other document in order to determine the full
request and the full response. Material may not be incorporated into the separate statement by reference.n14

For each request for admission to which a further response is requested, the separate statement must include:n15

The text of the request;

The text of each response, and any further responses;

A statement of the factual and legal reasons for compelling further responses to each matter in
dispute;

If necessary, the text of all definitions, instructions, and other matters required to understand each
request and the responses to it;

If the response to a particular request for admission is dependent on the response given to another
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request for admission, or if the reasons a further response to a particular request for admission is deemed
necessary are based on the response to some other request for admission, the other request and the
response to it must be set forth; and

If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, a
summary of each relevant document by the party relying on the document.

A motion concerning requests for admission must identify the requests by set and number.n16

Counsel may chose to present the information required by California Rules of Court, Rule 3.1020(a) in a format other
than that shown in this form. However, for the convenience of the parties and the court, it is suggested that, regardless
of the mode of presentation of the information, counsel list the requests, responses, and arguments in ascending
numerical order. However, if counsel so chooses, or if local court rule so requires, counsel may group the requests,
responses, and arguments by topic (such as damages or personal injuries) or by type (such as requests to admit
genuineness of documents and requests to admit truth of other matters). If this is done, for the convenience of the parties
and the court, it is suggested that the requests, responses, and arguments be listed in ascending numerical order within
each topic.

[c] References

For a general discussion of the form and content of papers filed in support of a motion, see Chapter 8.

[3] Order Granting Motion to Compel Further Response to Requests for Admission and Impose Monetary
Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

No. ___________________
ORDER GRANTING MOTION TO COMPEL FUR-
THER RESPONSE TO REQUESTS FOR ADMIS-
SION AND IMPOSE MONETARY SANCTION

__________________________________________________

The motion of___________________[specify party, e.g, plaintiff]____________________[name ] for an order
compelling___________________[specify responding party, e.g., defendant]____________________[name ] to serve a
further response to Request Number(s)____________________of___________________[specify, e.g., plaintiff's
second] set of requests for admission, and imposing a sanction in the amount of
$____________________against___________________[name ],___________________[specify, e.g., defendant], came
on regularly for hearing by this court on___________________[date ]. Plaintiff appeared by
counsel,____________________[name ]; defendant appeared by counsel,____________________[name ].

The court finds that the moving party has engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion. [The court also finds that____________________(specify opposing party, e.g.,
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defendant) has not shown that he/she acted with substantial justification or that other circumstances make imposition of
a sanction unjust].

On proof made to the satisfaction of the court,

IT IS ORDERED THAT___________________[specify substance of court's order, e.g., the objections to Request
Numbers____________________are overruled, and defendant shall therefore respond further to those requests by way
of answer].

IT IS FURTHER ORDERED THAT____________________[specify substance of court's order, e.g., (specify
responding party, e.g., defendant)'s answers in response to Request Numbers_____are
evasive.___________________(Specify responding party, e.g., Defendant) shall therefore respond further to them by
way of answer in compliance with Code of Civil Procedure Section 2033.220].

IT IS FURTHER ORDERED that___________________[specify responding party, e.g., defendant] is required to make
the abovementioned further response(s) in compliance with Code of Civil Procedure Section 2033.220, and to
serve____________________[it or them] on or before___________________[date ].

IT IS FURTHER ORDERED that___________________[name ], ___________________ specify, e.g., defendant] shall
pay to___________________[specify, e.g., plaintiff] by [date ] the sum of $ _____as a monetary sanction authorized by
Code of Civil Procedure Sections 2023.010 et seq. and 2033.290.
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion to compel the responding party to provide further
responses to requests for admission.n17

The form includes language for ordering that the responding party pay the reasonable costs and expenses of the
requesting party in bringing the motion.n18 The court must impose a monetary sanction under Code of Civil Procedure
Section 2023.030 against any party, person, or attorney who unsuccessfully makes or opposes a motion to compel
further responses, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.n19 The court may also award sanctions under the Civil
Discovery Act, pursuant to California Rules of Court, Rule 3.1030(a), for failure to provide discovery, in favor of a
party who files a motion to compel discovery, even though no opposition to the motion was filed, or opposition to the
motion was withdrawn, or the requested discovery was provided to the moving party after the motion was filed.n20

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral
OverviewCivil ProcedureDiscoveryMisconductCivil ProcedureDiscoveryMotions to Compel
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FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.290; see also Code Civ. Proc. §§ 2033.220(a) (each answer in response
must be as complete and straightforward as information reasonably available to responding party permits, 2033.230(b)
(specific ground for objection must be set forth clearly in response)).

(n2)Footnote 2. Code Civ. Proc. § 2033.290; see form of declaration in [2], below.

(n3)Footnote 3. See Cal. Rules of Ct., Rule 3.1020(a)(1); see form of separate statement in [3], below.

(n4)Footnote 4. Code Civ. Proc. § 2033.290.

(n5)Footnote 5. See Code Civ. Proc. §§ 1013(a), 2016.050; see also discussion in Ch. 8.

(n6)Footnote 6. Code Civ. Proc. § 2033.290.

(n7)Footnote 7. Code Civ. Proc. § 2033.290(d).

(n8)Footnote 8. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n9)Footnote 9. Code Civ. Proc. § 2023.040.

(n10)Footnote 10. See Cal. Rules of Ct., Rule 3.1020(a)(1); see also Code Civ. Proc. §§ 2023.010 et seq.,
2033.290.

(n11)Footnote 11. Cal. Rules of Ct., Rule 3.1020(a)(1).

(n12)Footnote 12. Cal. Rules of Ct., Rule 3.1020(b).

(n13)Footnote 13. Cal. Rules of Ct., Rule 3.1020(c).

(n14)Footnote 14. Cal. Rules of Ct., Rule 3.1020(c).

(n15)Footnote 15. Cal. Rules of Ct., Rule 3.1020(c)(1)-(6).

(n16)Footnote 16. Cal. Rules of Ct., Rule 3.1020(d).

(n17)Footnote 17. See Code Civ. Proc. § 2033.290.

(n18)Footnote 18. See Code Civ. Proc. §§ 2023.030, 2033.290.

(n19)Footnote 19. Code Civ. Proc. § 2033.290(d).

(n20)Footnote 20. Cal. Rules of Ct., Rule 3.1020(a); see Cal. Rules of Ct., Rule 3.1020(b) (failure to oppose is not
an admission that the motion was proper or that sanctions should be awarded).
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§ 63.88 Proceedings to Deem Matters Admitted and to Impose Monetary Sanction for Failure to Obey Order
Compelling Further Response to Requests for Admission

[1] Notice of Motion for Order That Matters Be Deemed Admitted and for Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER THAT___________________[GENUINENESS
OF DOCUMENTS and/or TRUTH OF THE MAT-
TERS] IN REQUESTS FOR ADMISSION BE
DEEMED ADMITTED AND FOR IMPOSITION
OF MONETARY SANCTION FOR FAILURE TO
OBEY ORDER COMPELLING FURTHER RE-
SPONSE [; MEMORANDA; DECLARATION(S)
OF____________________(name(s) )]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To___________________[specify, e.g., Defendant]___________________[name ] and to his/her/its attorney of record:
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NOTICE IS HEREBY GIVEN that on____________________[date ], at____________________[time ], or as soon
thereafter as the matter may be heard, in [___________________ (Department or Division)____________________of]
this court, located at____________________[street address ],____________________[city
],____________________[specify moving party, e.g., plaintiff]____________________[name ] will, and hereby does,
move for an order that the matters specified in Request Numbers_____of plaintiff's second set of requests for admission
be deemed admitted.___________________[Specify moving party, e.g., Plaintiff]____________________will also
move for an order that a monetary sanction in the amount of $_____ be imposed
against____________________[specify, e.g., defendant]____________________[name ] pursuant to Code of Civil
Procedure Sections 2023.030(a) and 2033.290. The motion will be made on the ground
that____________________[specify responding party, e.g., defendant] failed to obey the order of this court
dated____________________[date ], compelling him/her/it to provide further response(s) to the above-stated requests
for admission.

The motion will be based on this notice of motion, the memoranda provided below, the attached declaration(s)
of____________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion may be used by a requesting party, who obtained a court order compelling a further
response to requests for admission, to obtain an order deeming the matters involved in the requests admitted.n1 In lieu
of or in addition to this order, the court may impose a monetary sanction under Code of Civil Procedure Section
2023.030.n2 The court may also award sanctions under the Civil Discovery Act, pursuant to California Rules of Court,
Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to compel discovery, even though
no opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was
provided to the moving party after the motion was filed.n3

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum, and be
accompanied by a declaration stating facts supporting the amount of any monetary sanction sought.n4

[c] References

For a discussion of memoranda, an application for an order shortening time of notice, assembly of papers, preparation
of copies and distribution, methods of service, and proof of service, as well as other general motion procedures, see
Chapter 8.

For a discussion of obtaining sanctions for the misuse of the discovery process, see Chapter 42.

For memoranda relating to a motion for for sanctions for failure to obey an order compelling further response to
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requests for admission, see California Points and Authorities, Ch. 85, Requests for Admission (Matthew Bender). For
memoranda supporting and opposing sanctions based on California Rules of Court, Rule 3.1030(a) and California Rules
of Court, Rule 3.1030(b), refer to California Points and Authorities, Ch. 82, Regulation of Discovery and Sanctions
(Matthew Bender).

[2] Declaration Supporting Motion for Order That Matters Be Deemed Admitted and for Imposition of
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER
THAT___________________[GENUINENESS OF
DOCUMENTS and/or TRUTH OF MATTERS] IN
REQUESTS FOR ADMISSION BE DEEMED AD-
MITTED AND FOR IMPOSITION OF MONET-
ARY SANCTION FOR FAILURE TO OBEY OR-
DER COMPELLING FURTHER RESPONSE
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I,____________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for____________________(specify moving party,
e.g., plaintiff),____________________(name )].

2. 2.This declaration is made in support of____________________[specify moving party, e.g., plaintiff]'s motion
for an order that the matters specified in Request Numbers_____of plaintiff's____________________[number, e.g., sec
ond] set of requests for admission be deemed admitted. This declaration is also made in support
of____________________[specify moving party, e.g., plaintiff]'s motion for an order that a monetary sanction in the
amount of $_____be imposed against____________________[specify, e.g., defendant]____________________[name ]
pursuant to Code of Civil Procedure Sections 2023.030(a) and 2033.290.

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.On____________________[date ], this court on motion of___________________[specify, e.g., plaintiff]
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ordered___________________[specify party, e.g., defendant] to respond further to request
number(s)_____of____________________[specify party, e.g., plaintiff]'s____________________[number, e.g.,
second] set of requests for admission. A true copy of the above-stated order of this court is attached to this declaration
and made a part hereof as Exhibit _____. Proof of service of the court's order on____________________[specify
responding party, e.g., defendant]____________________[name ] is also attached to this declaration and made a part
hereof as Exhibit _____.

5. 5. ___________________ [Specify party, e.g., Defendant] has disobeyed the order in
that____________________[specify, e.g., defendant] has failed and refused to further respond to the above-stated
requests. Under the terms of the above-stated order of this court, the further response to the above-stated request(s) was
required to be served on or before____________________[date ]. As of the date of the attached notice of motion, no
response had been served.

6. 6. ____________________ [Specify moving party, e.g., Plaintiff] bases his/her/its request for the imposition of a
sanction in the amount of $____________________on___________________[itemize and explain, in as many
paragraphs as necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

___________________ [typed name ]

[b] Comments

[i] Use of Form

This form of declaration may be used in support of a motion by a requesting party, who obtained a court order
compelling a further response to requests for admission, to obtain an order that the matters involved in the requests be
deemed admitted.n5

[ii] Monetary Sanctions

In lieu of or in addition to an order deeming matters admitted, the court may impose a monetary sanction under Code of
Civil Procedure Section 2023.030.n6 The court may also award sanctions under the Civil Discovery Act, pursuant to
California Rules of Court, Rule 3.1030(a), for failure to provide discovery, in favor of a party who files a motion to
compel discovery, even though no opposition to the motion was filed, or opposition to the motion was withdrawn, or the
requested discovery was provided to the moving party after the motion was filed.n7 In a request for a monetary sanction
in discovery matters, the request must be accompanied by a declaration that states facts supporting the amount of the
sanction sought.n8

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion That Matters Be Deemed Admitted and for Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________
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__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

No. ___________________
ORDER GRANTING MOTION
THAT____________________[GENUINENESS OF
DOCUMENTS and/or TRUTH OF MATTERS] IN
REQUESTS FOR ADMISSION BE DEEMED AD-
MITTED [AND FOR IMPOSITION OF MONET-
ARY SANCTION] FOR FAILURE TO OBEY OR-
DER COMPELLING FURTHER RESPONSE

__________________________________________________

The motion of____________________[specify moving party, e.g., plaintiff]____________________[name ] for an
order that the matters specified in Request Numbers_____of plaintiff's ____________________ [number, e.g., second]
set of requests for admission be deemed admitted, and for an order that a monetary sanction in the amount of $_____be
imposed against____________________[specify, e.g., defendant]____________________[name ], because
of____________________[specify responding party, e.g., defendant]'s failure to obey this court's order compelling
his/her/its further response to the above-stated request(s), came on regularly for hearing by this court
on___________________[date ]. Plaintiff appeared by counsel____________________[name ]; defendant appeared by
counsel____________________[name ].

[The court also finds that____________________(specify opposing party, e.g., defendant) has not shown that he/she/it
acted with substantial justification or that other circumstances make imposition of a sanction unjust].

On proof made to the satisfaction of the court,

IT IS ORDERED that the____________________[genuineness of the documents and/or the truth of the matters]
specified in Request Number(s)____________________of___________________[specify, e.g., plaintiff's second set of
Requests for Admission], a copy of which is attached hereto and marked Attachment One, are deemed admitted.

[IT IS FURTHER ORDERED that, pursuant to Code of Civil Procedure Sections 2023.010 et seq. and
2033.290,___________________(specify responding party, e.g., defendant)____________________(name ) shall pay
to___________________(specify party, e.g., plaintiff)____________________(name ) by____________________(date
) a monetary sanction in the amount of $_____.]
Dated: ___________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a requesting party's motion for an order to deem matters
admitted because of the responding party's failure to obey a prior court order compelling a further response to requests
for admission.n9 In lieu of or in addition to this order, the court may impose a monetary sanction under Code of Civil
Procedure Section 2023.030.n10
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[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsGeneral
OverviewCivil ProcedureDiscoveryMethodsAdmissionsResponsesCivil ProcedureDiscoveryMisconductCivil
ProcedureDiscoveryMotions to Compel

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.290.

(n2)Footnote 2. Code Civ. Proc. § 2033.290(e).

(n3)Footnote 3. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. See Code Civ. Proc. § 2033.290.

(n6)Footnote 6. See Code Civ. Proc. §§ 2023.030(a), 2033.290.

(n7)Footnote 7. Cal. Rules of Ct., Rule 3.1030(a); see Cal. Rules of Ct., Rule 3.1030(b) (failure to oppose is not an
admission that the motion was proper or that sanctions should be awarded).

(n8)Footnote 8. Code Civ. Proc. § 2023.040.

(n9)Footnote 9. See Code Civ. Proc. § 2033.290.

(n10)Footnote 10. Code Civ. Proc. § 2033.290(e); see Cal. Rules of Ct., Rule 3.1030(a) (sanctions for failure to
provide discovery).
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§ 63.89 Proceedings for Leave to Withdraw or Amend Admission

[1] Notice of Motion for Order Granting Leave to Withdraw or Amend Admission

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER GRANTING LEAVE
TO____________________[WITHDRAW or
AMEND] ADMISSION(S) [; MEMORANDA; DE-
CLARATION(S)
OF____________________(name(s) )]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To___________________[specify, e.g., Plaintiff]___________________[name ] and to his/her/its attorney of record:

NOTICE IS HEREBY GIVEN that on_____[date ], at____________________[time ], or as soon thereafter as the
matter may be heard, in [____________________ (Department or Division)____________________of] this court,
located at___________________[street address ],____________________[city ],____________________[specify
moving party, e.g., defendant]____________________[name ] will, and hereby does, move for an order granting
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him/her/it leave to____________________[withdraw or amend] [an] admission(s) made in response
to___________________[specify, e.g., ______________________ Request Number(s)_____of plaintiff's second set of]
requests for admission. The motion will be made on the ground that____________________[specify nature of mistake,
inadvertence, or excusable neglect applicable to particular admission(s), e.g., evidence not available at the time of
responding to the admission requests have come to light, indicating that the admission concerning the validity of
signatures specified in Request No._____was in error]. The motion will be made on the further ground
that____________________[specify requesting party, e.g., plaintiff] will not be substantially prejudiced in maintaining
his/her/its____________________[action or defense] on the merits by virtue of the
proposed___________________[withdrawal or amendment].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of____________________[name(s ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion is for use by a responding party who seeks leave to withdraw or amend an admission that
was the result of mistake, inadvertence, or excusable neglect.n1 For a discussion of withdrawal or amendment of an
admission, see Part E (§§ 63.40-63.49).

[ii] Time for Filing

Code of Civil Procedure Section 2033.300 does not specify the time within which a motion to withdraw or amend an
admission must be filed.n2 However, because relief thereunder may only be granted if the party who obtained the
admission will not be substantially prejudiced in maintaining his or her action or defense on the merits,n3 it appears that
the motion should be filed promptly after the responding party becomes aware of the basis for the withdrawal or
amendment. Under prior law, a motion for leave to amend an admission was based on Code of Civil Procedure Section
473, which allowed a party to obtain relief from an adverse proceeding or order on the ground of mistake, inadvertence,
suprise, or excusable neglect.n4 In accordance with the provisions of Code of Civil Procedure Section 473, the motion
for leave to amend had to be made within a reasonable time, and in no case later than six months after the answer sought
to be amended was given.n5

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For memoranda of points and authorities relating to a motion to withdraw or amend an admission, see California Points
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and Authorities, Ch. 86, Requests for Admission (Matthew Bender).

[2] Declaration Supporting Motion for Order Granting Leave to Withdraw or Amend Admission

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER
GRANTING LEAVE
TO____________________[WITHDRAW or
AMEND] ADMISSION(S)
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I,____________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for____________________(specify moving party,
e.g., defendant),____________________(name )].

2. 2.This declaration is made in support of____________________[specify moving party, e.g., defendant]'s motion
for an order granting him/her/it leave to____________________[withdraw or amend] [an] admission(s) made in
response to___________________[specify, e.g., Request Number(s)____________________of
plaintiff____________________(name )'s second set of] requests for admission.

3. 3.The nature of this___________________[action or proceeding] is___________________[specify nature of
action or proceeding ].

4. 4.The above-stated set of admission requests was served on____________________[specify moving party, e.g.,
defendant] on____________________[date ]. A true copy of the set of admission requests is attached to this declaration
and made a part hereof as Exhibit _____.

5. 5. ___________________ [Specify moving party, e.g., Defendant]'s response to the above-stated set of admission
requests was served on____________________[specify requesting party, e.g., plaintiff]____________________[name ]
on____________________[date ]. A true copy of this response is attached to this declaration and made a part hereof as
Exhibit _____.

[6. A copy of the proposed amended answer(s) is attached to this declaration and made a part hereof as Exhibit _____]
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7. 7.The relevant request(s), together with the answer(s) sought to be___________________[withdrawn or
amended] [, and the proposed amended answer(s),]____________________[is or are] as follows:

REQUEST NO._____[Specify number from original request ]:

___________________ [Set forth request verbatim ].

RESPONSE NO._____[Specify number from original response ]:

___________________ [Set forth response verbatim ].

[PROPOSED AMENDED RESPONSE NO. _____(Specify same number as original response ):

___________________ (Set forth proposed amended response ).]

[Continue setting forth original requests,
original admissions sought to be withdrawn or amended,
and, if applicable, proposed amended admissions ]

8. 8.The above-stated admission(s)____________________[was or were] the result
of____________________[mistake or inadvertence or excusable neglect] in that____________________[set forth facts
showing mistake, inadvertence, or excusable neglect, e.g., at the time of admitting the validity of the signature
of____________________(name ), defendant had no reason to suspect its validity. However,
on____________________(date ), evidence was discovered through____________________(specify ), indicating that
the signature had been forged].

9. 9. ____________________ [Specify requesting party, e.g., Plaintiff] will not be substantially prejudiced in
maintaining his/her/its____________________[action or defense] on the merits if____________________[specify
moving party, e.g., defendant]____________________is granted leave to___________________[withdraw or amend]
the above-stated admission(s), in that___________________[set forth facts showing that requesting party will not be
substantially prejudiced ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

___________________ [typed name ]

[b] Comments

This form of declaration may be used in support of a motion for an order granting leave to withdraw or amend an
admission.n6 Language is included to set forth facts showing that the admission sought to be withdrawn or amended
was the result of mistake, inadvertence, or excusable neglect, and that the requesting party will not be substantially
prejudiced in maintaining his or her action or defense on the merits if the motion is granted.n7

Although not expressly required, it is recommended that a copy of the original set of admission requests and of the
original responses be attached to the declaration for the court's convenience, and the particular request and admission,
along with the proposed amended admission, if applicable, be set out verbatim in the body of the declaration.n8
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[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion for Leave to Withdraw or Amend Admission

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

No. ___________________
ORDER GRANTING LEAVE
TO____________________[WITHDRAW or
AMEND] ADMISSION(S)

__________________________________________________

The motion of____________________[specify moving party, e.g., defendant]____________________[name ] for an
order granting him/her/it leave to____________________[withdraw or amend] [an] admission(s) made in response
to___________________[specify, e.g., plaintiff's second set of] requests for admission came on regularly for hearing
on___________________[date ]. Plaintiff appeared by counsel____________________[name ]; defendant appeared by
counsel____________________[name ].

On proof made to the satisfaction of the court,

[EITHER, if admissions are to be withdrawn ]

IT IS ORDERED that the admission(s) made in response to___________________[specify, e.g., Request
Number(s)____________________of plaintiff's second set of] requests for admission be withdrawn.

[OR, if admissions are to be amended ]

IT IS ORDERED that____________________[specify moving party, e.g., defendant]____________________[name ] is
granted leave through____________________[date ] by which to amend his/her/its admission(s)
to___________________[specify, e.g., Request Number(s)____________________of plaintiff's second set of] requests
for admission, as proposed in Exhibit_____of the declaration of____________________[name ] in support
of____________________[specify moving party, e.g., defendant]'s motion for leave to amend admission(s).

[ADD, if conditions are to be imposed on granting of motion ]

IT IS FURTHER ORDERED that____________________[specify nature of condition, e.g., ____________________
(specify requesting party, e.g., plaintiff)____________________(name ) may pursue additional discovery relating
to____________________(specify matter involved in withdrawn or amended admission ) and that the costs of this
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discovery be borne by____________________(specify moving party, e.g., defendant)____________________(name )].
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a motion for leave to withdraw or amend an admission that was
the result of mistake, inadvertence, or excusable neglect.n9 The withdrawal or amendment must not substantially
prejudice the party who requested admissions in maintaining his or her action or defense on the merits.n10

The court may impose conditions on the granting of the motion that are just, including, but not limited to, an order that
the party who obtained the admission be permitted to pursue additional discovery related to the matter involved in the
withdrawn or amended admission, and that the costs of any additional discovery be borne in whole or in part by the
party withdrawing or amending the admission.n11

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil ProcedureDiscoveryMethodsAdmissionsContent &
FormCivil ProcedureDiscoveryMethodsAdmissionsWithdrawals

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.300.

(n2)Footnote 2. See Code Civ. Proc. § 2033.300.

(n3)Footnote 3. See Code Civ. Proc. § 2033.300.

(n4)Footnote 4. See Jahn v. Brickey (1985) 168 Cal. App. 3d 399, 404-405, 214 Cal. Rptr. 119 (decided under
prior law).

(n5)Footnote 5. See Code Civ. Proc. § 473.

(n6)Footnote 6. See Code Civ. Proc. § 2033.300.

(n7)Footnote 7. See Code Civ. Proc. § 2033.300.

(n8)Footnote 8. Cf. Code Civ. Proc. § 473 (application for relief from judgment, order, or other proceeding taken
through mistake, inadvertence, surprise, or excusable neglect must be accompanied by copy of answer or other pleading
proposed to be filed in action).

(n9)Footnote 9. See Code Civ. Proc. § 2033.300.

(n10)Footnote 10. See Code Civ. Proc. § 2033.300(b).
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(n11)Footnote 11. Code Civ. Proc. § 2033.300(c).
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§ 63.90 Proceedings to Require Payment of Expenses Incurred in Proving Genuineness of Documents or Truth of
Matters Not Admitted

[1] Notice of Motion for Order Requiring Payment of Expenses Incurred in Proving Genuineness of
Documents or Truth of Matters Not Admitted

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER REQUIRING PAYMENT EXPENSES IN-
CURRED IN PROV-
ING____________________[GENUINENESS OF
DOCUMENT(S) and/or TRUTH OF MATTER(S)]
NOT ADMITTED [POINTS AND AUTHORITIES;
DECLARATION(S)
OF____________________(name(s) )]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To___________________[specify, e.g., Defendant]___________________[name ] and to his/her/its attorney of record:
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NOTICE IS HEREBY GIVEN that on____________________[date ], at____________________[time ], or as soon
thereafter as the matter may be heard, in [____________________ (Department or
Division)____________________of] this court, located at___________________[street address
],____________________[city ],____________________[specify moving party, e.g.,
plaintiff]____________________[name ] will, and hereby does, move for an order that____________________[specify
responding party, e.g., defendant]_____[name ] pay to____________________[specify moving party, e.g., plaintiff] the
sum of $ ____________________, as his/her/its reasonable expenses, including attorney's fees, incurred in proving
the____________________[genuineness of the document(s) and/or truth of the matter(s)] set forth
in____________________[specify, e.g., plaintiff's second set of] requests for admission, as is more fully set forth in the
declaration of____________________[name ], served and filed with this notice of motion. The motion will be made on
the ground that____________________[specify party, e.g., defendant] failed to admit
the____________________[genuineness of the above-stated document(s) and/or truth of the above-stated matter(s)] in
his/her/its response to the above-stated request(s) for admission, and thereafter____________________[specify moving
party, e.g., plaintiff] proved the____________________[genuineness of the document(s) and/or truth of the matter(s)].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of____________________[name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

This form of notice of motion is for use by a requesting party in obtaining payment from a responding party of the
reasonable expenses, including attorney's fees, incurred by the requesting party in proving the genuineness of
documents or the truth of matters that the responding party failed to admit in response to admission requests.n1 A party
may move for, and obtain, payment of these expenses even though the party did not prevail in the action.n2

For further discussion of a responding party's liability to a requesting party for expenses incurred in proving the
genuineness of documents, or the truth of matters, which the responding party failed to admit, see Part G (§§
63.60-63.69).

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For memoranda of points and authorities relating to a motion for payment of expenses incurred in proving the
genuineness of documents or the truth of matters not admitted, see California Points and Authorities, Ch. 80, Discovery
, Part VI (Matthew Bender).
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[2] Declaration Supporting Motion for Order Requiring Payment of Expenses Incurred in Proving
Genuineness of Documents or Truth of Matters Not Admitted

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

No. ___________________
DECLARATION OF____________________[name

] IN SUPPORT OF MOTION FOR ORDER RE-
QUIRING PAYMENT OF EXPENSES INCURRED
IN PROV-
ING___________________[GENUINENESS OF
DOCUMENT(S) and/or TRUTH OF MATTER(S)]
NOT ADMITTED
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I,____________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for____________________(specify moving party,
e.g., plaintiff),____________________(name )].

2. 2.This declaration is made in support of____________________[specify moving party, e.g., plaintiff]'s motion
for an order that____________________[specify responding party, e.g., defendant]____________________[name ] pay
to____________________[specify moving party, e.g., plaintiff] the sum of $ ____________________, as the
reasonable expenses, including attorney's fees, incurred by____________________[specify moving party, e.g., plaintiff]
in proving the____________________[genuineness of the document(s) and/or truth of the matter(s)] specified
in____________________[specify, e.g., Request Number(s)____________________of plaintiff's second set of]
requests for admission.

3. 3.The nature of this____________________[action or proceeding] is____________________[specify nature of
action or proceeding ].

4. 4.On____________________[date ],____________________[specify moving party, e.g., plaintiff]
served____________________[specify responding party, e.g., defendant] with
plaintiff's____________________[specify, e.g., second set of] Requests for Admission.

5. 5.On____________________[date ],____________________[specify responding party, e.g., defendant] served
his/her/its response to the above-stated set of admission requests.
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6. 6.In the above-stated set of admission requests,____________________[specify moving party, e.g., plaintiff]
sought, but____________________[specify responding party, e.g., defendant] failed to provide, admission of
the____________________[genuineness of the document(s) and/or truth of the matter(s)] listed below. At trial in the
above-entitled____________________[action or proceeding],____________________[specify moving party, e.g.,
plaintiff] subsequently proved the____________________[genuineness of the document(s) and/or the truth of the
matter(s)].

SET NO. _____, REQUEST NO. _____

___________________ [State request for admission verbatim ].

SET NO. _____, RESPONSE NO. _____

___________________ [State response verbatim ].

PROOF

___________________ [State facts showing moving party's proof of genuineness of documents and/or truth of matters,
which responding party failed to admit, e.g., As a result of defendant's failure to admit___________________(specify
admission sought ), plaintiff was required to prove it at the trial of the action by____________________(specify mode
of proof, e.g., taking the oral deposition of _____(name of witness and status if applicable ), who testified
that____________________(specify nature of testimony ), and calling the witness to testify at trial).] Copies
of___________________[specify transcript, e.g., portions of the deposition and trial transcripts] containing
the___________________[specify evidence, e.g., relevant testimony of____________________(name of witness ] are
attached to this declaration and made a part hereof as Exhibit(s) _____.

[Continue setting forth requests, responses, and showing of proof. ]

[ADD Paragraphs 7 and 8, if appropriate, when
failure to admit was based on lack
of information or knowledge ]

7. 7.Information regarding____________________[specify matter(s) set forth in admission request(s )] was
available to____________________[specify responding party, e.g., defendant] through___________________[specify
availability, e.g., copies of correspondence between____________________(names ), which were in the custody and
possession of defendant's employees,____________________(names )].

8. 8. ____________________ [Specify responding party, e.g., Defendant] failed to make a reasonable inquiry
concerning____________________[specify matter(s ), which would have enabled him/her to admit the matter].

[CONTINUE ]

9. 9.No objections to the above-stated admission requests were sustained, and responses to them were not waived
under Code of Civil Procedure Section 2033.290.

10. 10.The admission(s) sought____________________[is or are] of substantial importance in
this___________________[action or proceeding] in that____________________[specify ].

11. 11. ____________________ [Specify responding party, e.g., Defendant] had no reasonable ground to believe
that he/she/it would prevail on the matter(s) specified in the above-stated requests
because____________________[specify ].
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12. 12.No good reason exists for____________________[specify responding party, e.g., Defendant]'s failure to
make the admissions requested.

13. 13.The reasonable expenses incurred by___________________[specify moving party, e.g., Plaintiff] in proving
the___________________[genuineness of the above-stated document(s) and/or truth of the above-stated matter(s)]
amounted to $ _____.____________________[Specify moving party, e.g., Plaintiff] bases his/her/its request for
reasonable expenses in this amount on___________________[itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the reasonable expenses incurred in making the proof ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

___________________ [signature ]

___________________ [typed name ]

[b] Comments

This form of declaration may be used in support of a requesting party's motion for an order awarding expenses incurred
by that party in proving the genuineness of documents or the truth of matters which a responding party failed to admit in
response to requests for admission.n3 The form includes optional language for use when the failure to admit was based
on lack of information or knowledge.n4

The burden of proof in showing that an award of expenses under Code of Civil Procedure Section 2033.420 is justified
appears to rest with the moving party.n5

For further discussion of a responding party's liability to a requesting party for expenses incurred in proving the
genuineness of documents, or the truth of matters, which the responding party failed to admit, see Part G (§§
63.60-63.69).

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion Requiring Payment of Expenses of Proof Incurred in Proving Genuineness of
Documents or Truth of Matters Not Admitted

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

No. ___________________
ORDER GRANTING MOTION REQUIRING PAY-
MENT OF EXPENSES INCURRED IN PROVING
THE___________________[GENUINENESS OF
DOCUMENT(S) and/or TRUTH OF MATTER(S)]
NOT ADMITTED

__________________________________________________
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The motion of____________________[specify moving party, e.g., plaintiff]____________________[name ] for an
order that____________________[specify responding party, e.g., defendant]____________________[name ] pay
to____________________[specify moving party, e.g., plaintiff] the sum of $ _____, as reasonable expenses, including
attorney's fees, incurred by____________________[specify moving party, e.g., plaintiff] in proving
the____________________[genuineness of document(s) and/or truth of the matter(s)] set forth
in____________________[specify, e.g., plaintiff's second set of] requests for admission, came on regularly for hearing
on___________________[date ]. Plaintiff appeared by counsel____________________[name ]; defendant appeared by
counsel____________________[name ].

The court finds that (1) no objection to the request(s)____________________[was or were] sustained, (2) a response to
the request(s)____________________was not waived, (3) the admission(s) sought____________________[is or are] of
substantial importance to the requesting party, (4)____________________[specify responding party, e.g., defendant]
had no reasonable ground to believe he/she/it would prevail on the matter, (5) there were no other good reasons for
failure to admit, and (6) the amount of expenses incurred in making the proof was reasonable.

On proof made to the satisfaction of the court,

IT IS ORDERED that____________________[specify responding party, e.g.,
defendant]____________________[name ] pay to____________________[specify requesting party, e.g., plaintiff]
_____[name ] by____________________[date ] the sum of $____________________as reasonable expenses, including
attorney's fees, incurred in proving the___________________[genuineness of document(s) and/or truth of the
matter(s)] set forth in Request Number(s)____________________of___________________[specify, e.g., plaintiff's
Second Set] of requests for admission.
Dated: ____________________.

___________________ [signature ]

Judge of the ___________________ Court

[b] Comments

This form of order is for use when the court has granted a requesting party's motion for an award of expenses, including
reasonable attorney's fees, incurred by that party in proving the genuineness of documents or the truth of matters, which
a responding party failed to admit in response to requests for admission.n6

The court must make this order unless it finds that:n7

1. An objection to a request was sustained, or a response to it was waived under Code of Civil Procedure
Section 2033.290;

2. The admission sought was of no substantial importance;

3. The party failing to make the admission had reasonable ground to believe that he or she would prevail
on the matter; or

4. There was other good reason for the failure to admit.
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Although Code of Civil Procedure Section 2033.420 does not require the court to make written findings disclosing its
reasons for granting the award of expenses, it appears to be the better practice to include these reasons, in order to make
meaningful appellate review possible.n8

For further discussion of an award of expenses under Code of Civil Procedure Section 2033.420, see Part G (§§
63.60-63.69).

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsGeneral OverviewCivil
ProcedureDiscoveryMethodsAdmissionsResponsesCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2033.420.

(n2)Footnote 2. See Smith v. Circle P Ranch Co. (1978) 87 Cal. App. 3d 267, 274-275, 150 Cal. Rptr. 828
(decided under prior law).

(n3)Footnote 3. See Code Civ. Proc. § 2033.420.

(n4)Footnote 4. See Code Civ. Proc. § 2033.220; see also Smith v. Circle P Ranch Co. (1978) 87 Cal. App. 3d
267, 275, 150 Cal. Rptr. 828 (decided under prior law); Allen v. Pitchess (1973) 36 Cal. App. 3d 321, 332, 111 Cal.
Rptr. 658 (if sources of information were available to party who failed to admit matters based on lack of information,
sanctions may be imposed based on costs incurred in proving matters true; decided under prior law).

(n5)Footnote 5. See Smith v. Circle P Ranch Co. (1978) 87 Cal. App. 3d 267, 274, 150 Cal. Rptr. 828 (decided
under prior law); see also Stull v. Sparrow (2001) 92 Cal. App. 4th 860, 866, 112 Cal. Rptr. 2d 239 (trial court did not
abuse its discretion in determining that plaintiff was not entitled to order of costs and fees under former Code Civ. Proc.
§ 2033(o) (now see Code Civ. Proc. § 2033.420), because defendants' concession of liability immediately before trial
made plaintiff's offer of proof unnecessary, plaintiff did not put on any evidence, and whether she would have been able
to prove liability at trial was ''pure speculation'').

(n6)Footnote 6. See Code Civ. Proc. § 2033.420.

(n7)Footnote 7. Code Civ. Proc. § 2033.420.

(n8)Footnote 8. See Smith v. Circle P Ranch Co. (1978) 87 Cal. App. 3d 267, 278-279, 150 Cal. Rptr. 828
(decided under prior law).

Page 565
3-63 California Deposition and Discovery Practice § 63.90



1 of 72 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 64 Exchange of Expert Trial Witness Information

3-64 California Deposition and Discovery Practice 64.syn

§ 64.syn Synopsis to Chapter 64: Exchange of Expert Trial Witness Information

§ 64.01 Availability of Discovery by Exchange of Expert Witness Information

[1] Exchange Is Based on Demand by Party

[a] Demand Is Made After Trial Date Is Set

[b] Demand Made Before Designation Is Premature

[c] Discovery May Occur Before Exchange in Summary Adjudication

[2] Eminent Domain Proceedings

§ 64.02 Effect of Work Product Protection on Discovery of Expert Trial Witness Information

[1] Protection Depends on the Nature of Expert's Role

[2] Withdrawal of Designated Expert

[3] Type of Expert Witness

§ 64.03 Effect of Attorney-Client Privilege on Discovery of Expert Witness Information

§ 64.04 No Declaration Is Needed When Treating Physician Testifies As ''Non-Retained'' Expert Witness

§§ 64.05 through 64.09 [Reserved]

§ 64.10 Nature of Demand

§ 64.11 Parties to Whom Demand Must Be Directed

§ 64.12 Time for Making Demand

[1] Generally

[2] Relief From Untimely Demand
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§ 64.13 Form and Content of Demand

[1] Generally

[2] Date of Exchange

§§ 64.14 through 64.19 [Reserved]

§ 64.20 Motion for Protective Order

§ 64.21 Types of Orders Available

§ 64.22 Imposition of Monetary Sanction

§ 64.23 Terms and Conditions if Motion Is Denied

§§ 64.24 through 64.29 [Reserved]

§ 64.30 Time and Manner of Exchange

[1] Exchange of Expert Witness Lists

[2] Exchange of Discoverable Reports and Writings

§ 64.31 Information Subject to Exchange

[1] Expert Witness Lists

[2] Additional Information Concerning Employed, Retained, or Party Expert

[a] Expert Witness Declaration

[b] Discoverable Reports and Writings of Expert Witness

§ 64.32 Supplemental Exchange

§§ 64.33 through 64.39 [Reserved]

§ 64.40 Provisions Governing Depositions Generally Applicable

§ 64.41 Place of Deposition of Employed, Retained, or Party Expert

§ 64.42 Payment of Experts for Deposition Testimony

[1] Experts Entitled to Payment of Fees for Deposition

[a] ''Expert Witness'' Defined

[b] Fee

[i] Compensation for Time
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[ii] Amount of Fee

[2] Tender of Fees

[a] Prepayment Required

[b] Tender Effective to Require Production of Expert Witness

[3] Motion to Set Compensation of Expert

[a] Generally

[b] When Court Must Set Fee

[c] Monetary Sanction

§§ 64.43 through 64.49 [Reserved]

§ 64.50 Exclusion From Evidence of Expert Testimony

[1] Exclusion From Trial

[a] Exclusion Procedures

[b] Determining ''Unreasonable Failure''

[2] No Exclusion From Pretrial Proceedings

§ 64.51 Standing to Object to Use of Expert

§ 64.52 Harmless Failure to Comply With Exchange Procedures

§§ 64.53 through 64.59 [Reserved]

§ 64.60 Augmentation and Amendment of Expert Witness Information

[1] Motion to Augment or Amend

[2] Grounds for Motion to Augment or Amend

[a] Determination by Court

[b] Conditions Attached to Leave to Augment or Amend

[3] Monetary Sanction

§ 64.61 Submission of Tardy Expert Witness Information

[1] Motion to Submit

[2] Conditions for Permitting Submission
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[3] Monetary Sanction

§ 64.62 When Party May Call Nondesignated Expert as Witness

[1] Expert Designated by Another Party

[2] Expert Used for Impeachment Purposes Only

§ 64.63 Retention and Filing of Demands and Exchanged Information

§§ 64.64 through 64.69 [Reserved]

§ 64.70 Procedural Guide for Party Making Demand for Exchange of Expert Witness Information

[1] Motion to Set Date of Exchange Earlier or Later Than Date Specified by Statute

[2] Demand for Exchange of Expert Witness Information

[a] Preparation of Demand

[b] Service of Demand

[3] Oppose Motion for Protective Order

[4] Exchange Expert Witness Information

[5] Disposition of Original Demand and Expert Witness Information

[a] Filing and Retention

[b] Motion to Retain Beyond Six Months

[c] Destruction of Originals

§ 64.71 Procedural Guide for Exchanging Expert Witness Information

[1] Motion for Protective Order

[2] Time and Manner of Exchange

[3] Contents of Exchange by Party Intending to Offer Expert Opinion

[a] Expert Witness List

[b] Employed, Retained, or Party Expert Witness

[i] Declaration

[ii] Production of Reports and Writings
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[4] Contents of Exchange by Party Who Does Not Intend to Offer Expert Opinion Evidence

[5] Supplemental Expert Witness List

[6] Augment or Amend Expert Witness Information

[a] Service of Proposed Augmented or Amended Expert Witness Information

[b] Motion for Leave to Augment or Amend Expert Witness Information

[7] Submit Tardy Expert Witness Information

[a] Service of Proposed Tardy Expert Witness Information

[b] Motion for Leave to Submit Tardy Expert Witness Information

§ 64.72 Procedural Guide for Deposing Expert Witness

[1] Procedural Guide for Deposing Party

[a] Notice Deposition

[b] Tender Fee

[c] Motion for Order Setting Compensation of Expert

[2] Procedural Guide for Designating Party

[a] Motion for Order That Expert Be Deposed at Place More Than 75 Miles From Courthouse Where Action Is
Pending

[b] Oppose Motion for Order Setting Compensation of Expert

[c] Payment of Expert's Fees and Expenses for Preparing for and Traveling to Place of Deposition

§ 64.73 Procedural Guide for Use and Exclusion of Expert Opinion Evidence at Trial

[1] Object to and Seek Exclusion of Evidence Offered by Noncomplying Party

[2] Call Expert at Trial Who Was Not Previously Designated by Calling Party

[a] Expert Designated by Another Party and Deposed

[b] Limited Impeachment Purpose

§§ 64.74 through 64.79 [Reserved]

§ 64.80 Demand for Exchange of Expert Witness Information

[1] Form
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[2] Comments

[a] Use of Form

[b] Date of Exchange

[c] Service and Filing of Demand

§ 64.81 Proceedings for Protective Order and Imposition of Monetary Sanction

[1] Notice of Motion for Protective Order and Imposition of Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Time for Making Motion

[iii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion for Protective Order and Imposition of Monetary Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Protective Order and Imposition of Monetary Sanction

[a] Form

[b] Comments

[c] References

§ 64.82 Expert Witness Declaration

[1] Form

[2] Comments

§ 64.83 Proceedings for Protective Order That Deposition of Employed, Retained, or Party Expert Witness Be
Taken at Place More Than 75 Miles From Courthouse Where Action Is Pending

[1] Notice of Motion for Protective Order That Deposition of Employed, Retained, or Party Expert Witness Be Taken
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at More Distant Location

[a] Form

[b] Comments

[c] References

[2] Declaration Supporting Motion for Protective Order That Deposition of Employed, Retained, or Party Expert
Witness Be Taken at More Distant Location

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Protective Order That Deposition of Employed, Retained, or Party Expert Witness Be
Taken at More Distant Location

[a] Form

[b] Comments

[c] References

§ 64.84 Proceedings to Set Compensation of Expert Witness and to Impose Monetary Sanction

[1] Notice of Motion for Order Setting Compensation of Expert Witness and Imposing Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion for Order Setting Compensation of Expert Witness and Imposing Monetary
Sanction

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion to Set Compensation of Expert Witness and Imposing Monetary Sanction
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[a] Form

[b] Comments

[c] References

§ 64.85 Proceedings to Augment or Amend Expert Witness Information and Impose Monetary Sanction

[1] Notice of Motion for Order to Augment or Amend Expert Witness Information and Impose Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion for Order to Augment or Amend Expert Witness Information and Impose Monetary
Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Incorporation by Reference of Proposed Expert Witness Information

[c] References

[3] Order Granting Motion to Augment or Amend Expert Witness Information and Impose Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Findings and Conditions

[iii] Monetary Sanctions

[c] References

§ 64.86 Proceedings to Submit Tardy Expert Witness Information and Impose Monetary Sanction
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[1] Notice of Motion for Order to Submit Tardy Expert Witness Information and Impose Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Monetary Sanction

[c] References

[2] Declaration Supporting Motion to Submit Tardy Expert Witness Information and Impose Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Incorporation by Reference of Proposed Expert Witness Information

[c] References

[3] Order Granting Motion to Submit Tardy Expert Witness Information and Impose Monetary Sanction

[a] Form

[b] Comments

[i] Use of Form

[ii] Findings and Conditions

[iii] Monetary Sanctions

[c] References
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Scope

SCOPE

This chapter discusses discovery under Code of Civil Procedure Sections 2034.010-2034.730 by the exchange of expert
witness information. Part A discusses the availability of this discovery method and its relationship to work product
protection. Part B discusses procedures for demanding an exchange, while Part C discusses procedures to obtain a
protective order on receipt of a demand. Part D discusses procedures for exchange. Part E discusses special provisions
governing depositions of designated expert witnesses. Part F discusses the effect at trial of failure to exchange
information. Part G discusses post-exchange procedures. Parts H and I contain procedural guides and forms,
respectively, for use in proceedings under Code of Civil Procedure Sections 2034.010-2034.730.

For discussion of strategies for integrating discovery by exchange of expert witness information with other discovery
methods, see Chapter 2. For discussion of work product protection generally, see Chapter 28. For discussion of the use
of technology in conducting discovery, see Chapter 41. For discussion of deposition procedures generally, see Chapters
50-53.

Cases in this chapter that were decided under provisions of the pre-1986 Civil Discovery Act that were reenacted or are
similar to provisions of the current Civil Discovery Act are cited as persuasive, rather than controlling, authority, and
are followed by the parenthetical ''decided under prior law.''

Rule 26(b)(4) of the Federal Rules of Civil Procedure governs discovery in federal actions of facts known and opinions
held by a party's trial experts. Further discussion of the Federal Rules of Civil Procedure may be found in Chapter 7.
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§ 64.01 Availability of Discovery by Exchange of Expert Witness Information

[1] Exchange Is Based on Demand by Party

[a] Demand Is Made After Trial Date Is Set

After a trial date is set, any party may obtain discovery by demanding that all parties simultaneously exchange
information concerning each other's expert trial witnesses.n1 Discovery by this method is available to the following
extent:

1. Any party may demand a mutual and simultaneous exchange by all parties of a list containing the
name and address of any natural person, including one who is a party, whose oral or deposition
testimony in the form of an expert opinion each party expects to offer in evidence at the trial.n2

2. If an expert designated by a party under Code of Civil Procedure Section 2034.210(a) is a party or an
employee of a party, or has been retained by a party for the purpose of forming and expressing an
opinion in anticipation of the litigation, or in preparation for the trial of the action, the designation of that
witness must include or be accompanied by an expert witness declaration under Code of Civil Procedure
Section 2034.260(c).n3

3. With respect to an employed, retained, or party expert, any party may, in addition, include a demand
for the mutual and simultaneous production for inspection and copying of all discoverable reports and
writings, if any, made by the expert in the course of preparing his or her opinion.n4

After the exchange of information, parties may then depose any designated experts.n5

Counsel is advised to become familiar with local court rules that may affect the exchange of expert witness information.
For example, San Diego County provides that the demand requirement of Code of Civil Procedure Section 2034.210
may be dispensed with at the trial setting conference.n6

[b] Demand Made Before Designation Is Premature

Discovery of the present expert opinions of a party expert concerning the facts on which an action is based is
inappropriate unless and until that expert has been designated an expert witness. For example, even though in a
malpractice action the defendant may provide the expert testimony that establishes the plaintiff's prima facie case, the
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after-the-fact expert opinions of a party physician concerning the care given are not discoverable unless that physician is
designated as an expert witness. Although the defendant physician may be questioned about his or her impressions and
reasons for the actions taken at the time the medical procedure was performed, the physician should not be questioned
about his or her after-the-fact opinions and impressions unless and until the physician is designated as a defense expert
on the procedures used in rendering the medical care on which the malpractice action is based. Any such discovery must
proceed in accordance with the procedures and time frames prescribed in Code of Civil Procedure Section 2034.210 et
seq.

[c] Discovery May Occur Before Exchange in Summary Adjudication

Code of Civil Procedure Section 2034.010 et seq. does not necessarily preclude depositions of experts who are utilized
in connection with summary judgment or summary adjudication proceedings if there has not been a formal exchange of
expert witness information pursuant to its provisions. When a party presents evidence that raises a significant question
relating to the foundation of an expert's opinion filed in support of or in opposition to a motion for summary judgment
or summary adjudication, a deposition limited to that subject should be allowed.n7 This deposition should be permitted,
however, only when there are objective facts presented that create a signficant question regarding the validity of the
affidavit or declaration which, if successfully pursued, would impeach the foundational basis of the affidavit or
declaration in question.n8 Whether to grant such discovery falls within the sound discretion of the trial court based on
all of the facts presented, and on the recognition that the process should not be utilized to turn summary proceedings
into mini trials.n9

In St. Mary Medical Center v. Superior Court,n10 the court of appeal found that the trial court had abused its discretion
in denying the defendants, physicians in a medical malpractice action, the right to depose the plaintiff's expert whose
declaration had been presented by the plaintiff in opposition to the defendants' motion for summary judgment. Noting
that technically former Code Civ. Proc. § 2034 (now see Section 2034.010 et seq.) was not determinative because no
trial date had been set, the court observed that there had been a form of designation of experts in the papers supporting
and opposing the motion for summary judgment.n11 It was persuaded by the defendants' presentation of information
from which a serious question arose about whether the plaintiff's expert's declaration might have been factually
incorrect. The court observed that while defense counsel could have presented a reply declaration from its expert, it
would have been contradictory and the trial court would have been required to conclude that a triable issue of fact
existed. The court indicated that the deposition should cover no more than the opinions rendered in the declaration.n12

For discussion of the effect of nonconcompliance with Section 2034.010 et seq. in pretrial proceedings, see §
64.50[2].n13

[2] Eminent Domain Proceedings

The procedures set out in Code of Civil Procedure Section 2034.210 et seq. for the exchange of expert trial witness
information do not apply to exchanges of lists of experts and valuation data in eminent domain proceedings under Code
of Civil Procedure Section 1258.010 et seq.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMethodsInterrogatoriesUse

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.210.
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(n2)Footnote 2. Code Civ. Proc. § 2034.210(a). For further discussion, see § 64.31[1]. For a form of demand, see
§ 64.80.

(n3)Footnote 3. Code Civ. Proc. § 2034.210(b). For further discussion of this declaration, see § 64.31[2][a]. For a
form of expert witness declaration, see § 64.82.

(n4)Footnote 4. Code Civ. Proc. § 2034.210(c). For further discussion, see § 64.31[2][b].

(n5)Footnote 5. See Code Civ. Proc. § 2034.410. For further discussion, see Pt. E (§§ 64.40-64.49).

(n6)Footnote 6. See San Diego Co. Super. Ct. Rules, Div. II, Rule 1.56(b) (rule promulgated pursuant to Trial
Court Delay Reduction Act).

(n7)Footnote 7. St. Mary Medical Center v. Superior Court (1996) 50 Cal. App. 4th 1531, 1538-1539, 58 Cal.
Rptr. 2d 182 (noting juxtaposition of time requirements of former Code Civ. Proc. § 2034 (now see Code Civ. Proc. §
2034.210 et seq.) and Code Civ. Proc. § 437c cause problem for litigants in drafting and noticing effective summary
judgment motion, decided under prior law); see Code Civ. Proc. § 473c(a) (extending service deadline under Code Civ.
Proc. § 473c(a) from 28 to 75 days, to allow additional discovery after continuance, as specified); 2002 Stats., ch. 448, §
5; see also Hernandez v. Superior Court (2003) 112 Cal. App. 4th 285, 299, 4 Cal. Rptr. 3d 883 (trial court lacks
power to mitigate time constraints of Code Civ. Proc. § 437c by ordering unilateral exchange of experts).

(n8)Footnote 8. St. Mary Medical Center v. Superior Court (1996) 50 Cal. App. 4th 1531, 1540-1541, 58 Cal.
Rptr. 2d 182 .

(n9)Footnote 9. St. Mary Medical Center v. Superior Court (1996) 50 Cal. App. 4th 1531, 1540-1541, 58 Cal.
Rptr. 2d 182 .

(n10)Footnote 10. St. Mary Medical Center v. Superior Court (1996) 50 Cal. App. 4th 1531, 58 Cal. Rptr. 2d 182
.

(n11)Footnote 11. St. Mary Medical Center v. Superior Court (1996) 50 Cal. App. 4th 1531, 1540, 58 Cal. Rptr.
2d 182 .

(n12)Footnote 12. St. Mary Medical Center v. Superior Court (1996) 50 Cal. App. 4th 1531, 1540, 58 Cal. Rptr.
2d 182 .

(n13)Footnote 13. County of Los Angeles v. Superior Court (1990) 224 Cal. App. 3d 1446, 1455-1457, 274 Cal.
Rptr. 712 (decided under prior law).

(n14)Footnote 14. Code Civ. Proc. § 2034.010.
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§ 64.02 Effect of Work Product Protection on Discovery of Expert Trial Witness Information

[1] Protection Depends on the Nature of Expert's Role

In pretrial discovery proceedings involving an expert witness, there are considerations of fairness and mutuality not
present in the case of the usual fact witness. Typically, the expert has been employed by counsel to serve both as a
professional consultant, and as a potential witness if he or she develops favorable opinions on specific issues. Insofar as
the expert functions as an adviser to counsel on trial preparation, that relationship may appropriately be protected from
discovery as work product.n1 However, when it becomes reasonably certain that the expert will give a professional
opinion as a witness on a material matter in dispute, the expert ceases to be merely a consultant, and his or her
testimony becomes a factor to be evaluated through pretrial discovery.n2

Thus, the question arises as to when a party should be required to elect whether to call an expert as a witness, and to
disclose this election, together with the general substance of the anticipated testimony, to the opposing party.n3 The
answer provided by Code of Civil Procedure Section 2034.210 is that a mutual and simultaneous exchange of expert
witness information may occur only after the setting of the initial trial date.n4

Once the initial trial date is set, however, any party may demand an exchange of expert witness information as a matter
of right,n5 and failure to designate an expert witness in compliance with a demand will result in the exclusion from
evidence of that expert's opinion.n6

[2] Withdrawal of Designated Expert

If a party designates an expert witness in compliance with a demand for exchange, that party is entitled to withdraw the
expert as a witness at any time prior to the disclosure of that witness's proposed testimony.n7 The withdrawal of a
designated expert does not require a noticed motion procedure.n8 Once a designated expert has been withdrawn as a
witness, the work product protection is reestablished with respect to that expert's knowledge or opinion previously made
discoverable because it was relevant to his or her expected testimony.n9

[3] Type of Expert Witness

Individuals may be listed as expert trial witnesses for different reasons. The reason for an expert's designation as an
expert witness may be decisive in determining how much information, if any, concerning his or her expected testimony
is discoverable. An expert who is neither a party nor retained specifically to render an opinion at trial may be designated
as an expert witness because a party intends to ask him or her one or more questions that ''may call for the rendering of
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an expert opinion.'' If so, that witness is considered a percipient, or fact, witness. A percipient expert witness is different
from an expert witness whose major role is to render an opinion.n10 Although the name and address of every person
whose oral or deposition testimony in the form of an expert opinion a party expects to offer at trial must be revealed,n11
an expert witness declaration must be submitted only in connection with a witness who is a party or employee of a party
or has been retained by a party for the purpose of forming and expressing an opinion in anticipation of the litigation or
in preparation for the trial of the action.n12 In the expert witness declaration, the party designating the expert must
include a brief narrative statement of the general substance of the testimony that the expert is expected to give.n13

In addition to the statutory provision limiting the expert witness declaration to specified types of expert witnesses, the
work product doctrine provides another rationale for not revealing the nature of the expected testimony. A percipient
expert is not given information by the employing party, but acquires it from personal observation. Requiring an attorney
to analyze such a witness's anticipated testimony and submit the analysis to the opponent would invade the absolute
protection given by the work product doctrine to the thought processes of an attorney in preparation for trial.n14

PRACTICE TIP:
When an expert is designated as a non-retained expert, such as a treating physician in a personal injury
action, the designating party need only disclose the name of the expert and his or her connection with the
case. There is no requirement to set forth the qualifications of such an expert or to provide a summary of
the expert's testimony. Further, the party designating the non-retained expert need not produce that expert
for deposition. A subpoena is necessary to require his or her attendance at deposition.n15

For further discussion of protection against discovery of expert materials under the work product doctrine, refer to
Chapter 28, Attorney Work Product Protection, § 28.05.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil
ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureDiscoveryPrivileged MattersWork
ProductGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductScope

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2018.010 et seq. For further discussion of work product protection generally,
see Ch. 28.

(n2)Footnote 2. See Sanders v. Superior Court (1973) 34 Cal. App. 3d 270, 276-278, 109 Cal. Rptr. 770 (decided
under prior law).

(n3)Footnote 3. See Sanders v. Superior Court (1973) 34 Cal. App. 3d 270, 279, 109 Cal. Rptr. 770 (decided
under prior law).

(n4)Footnote 4. See Code Civ. Proc. § 2034.210.

(n5)Footnote 5. Code Civ. Proc. § 2034.210; see also discussion in § 64.01[1].

(n6)Footnote 6. See Code Civ. Proc. § 2034.300. For further discussion, see § 64.50.

(n7)Footnote 7. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 656, 271 Cal. Rptr. 698 ;
see Williamson v. Superior Court (1978) 21 Cal. 3d 829, 834, 148 Cal. Rptr. 39, 582 P.2d 126 (decided under prior
law; dicta).

(n8)Footnote 8. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 656, 271 Cal. Rptr. 698 .
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(n9)Footnote 9. County of Los Angeles v. Superior Court (1990) 222 Cal. App. 3d 647, 655-658, 271 Cal. Rptr.
698 ; see Williamson v. Superior Court (1978) 21 Cal. 3d 829, 835, 148 Cal. Rptr. 39, 582 P.2d 126 (decided under
prior law; dicta).

(n10)Footnote 10. Huntley v. Foster (1995) 35 Cal. App. 4th 753, 756-757, 41 Cal. Rptr. 2d 358 ; Hurtado v.
Western Medical Center (1990) 222 Cal. App. 3d 1198, 1203, 272 Cal. Rptr. 324 .

(n11)Footnote 11. Code Civ. Proc. § 2034.210(a).

(n12)Footnote 12. Code Civ. Proc. § 2034.210(b); see Huntley v. Foster (1995) 35 Cal. App. 4th 753, 756-757, 41
Cal. Rptr. 2d 358 (no expert witness declaration is required for expert testifying as percipient witness).

(n13)Footnote 13. Code Civ. Proc. § 2034.260(c)(2).

(n14)Footnote 14. Hurtado v. Western Medical Center (1990) 222 Cal. App. 3d 1198, 1203, 272 Cal. Rptr. 324
(dicta because treating physicians designated as expert witnesses by plaintiff were never deposed); City of Long Beach
v. Superior Court (1976) 64 Cal. App. 3d 65, 80-81, 134 Cal. Rptr. 468 . See also Rep.'s Notes to Proposed Cal. Civ.
Discovery Act of 1986, Note to § 2034.

(n15)Footnote 15. See Code Civ. Proc. § 2020.220
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§ 64.03 Effect of Attorney-Client Privilege on Discovery of Expert Witness Information

The designation of a party as an expert trial witness is not in itself an implied waiver of the party's attorney-client
privilege. If the designation is withdrawn before the party discloses a significant part of a privileged communication, or
before it is known with reasonable certainty that the party will actually testify as an expert, the privilege is secure.
However, if the party produces privileged documents or testifies as an expert (such as by stating an opinion in a
declaration or at a deposition), the privilege is waived.n1 However, if the party produces privileged documents or
testifies as an expert (such as by stating an opinion in a declaration or at a deposition), the privilege is waived.n2

For further discussion of waiver of the attorney-client privilege in this context, refer to Chapter 27, Attorney-Client
Privilege, § 27.35.

In cases in which discovery was allowed, the expert ''had advanced from his initial role as a possible trial witness to the
role of prospective trial witness, and no effort had been made by the proponent to withdraw the designation of that
expert as a trial witness--even after the privilege issue was raised.''n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil
ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil ProcedureDiscoveryPrivileged MattersWork
ProductGeneral OverviewCivil ProcedureDiscoveryPrivileged MattersWork ProductScope

FOOTNOTES:
(n1)Footnote 1. Shooker v. Superior Court (2003) 111 Cal. App. 4th 923, 930, 4 Cal. Rptr. 3d 334 (party did not
waive his attorney-client privilege by designating himself as expert witness, when, at deposition, he did nothing more
than identify his charts and previously disclosed documents he had brought with him, and no confidential information
was disclosed); see Lohman v. Superior Court (1978) 81 Cal. App.3d 90, 95, 146 Cal. Rptr. 171 (''the intent to disclose
does not operate as a waiver, waiver comes into play after a disclosure has been made''); see also Tennenbaum v.
Deloitte & Touche 77 F.3d 337, 341 (9th Cir. (1996) (in determining whether privilege has been waived, ''triggering
event is disclosure, not a promise to disclose'').

(n2)Footnote 2. Shooker v. Superior Court (2003) 111 Cal. App. 4th 923, 930, 4 Cal. Rptr. 3d 334 .

(n3)Footnote 3. Shooker v. Superior Court (2003) 111 Cal. App. 4th 923, 930, 4 Cal. Rptr. 3d 334 ; see, e.g.,
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County of Los Angeles v. Superior Court (1990) 222 Cal. App.3d 647, 654-655, 271 Cal. Rptr. 698 (''once it appears
reasonably certain that the consultant-expert will give his...professional opinion as a witness on a material matter in
dispute, the attorney's work product privilege terminates and the expert's knowledge and opinions are subject to
discovery and disclosure''); National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 484, 210 Cal.
Rptr. 535 (''If a client calls his attorney as a witness to testify to matters that the attorney could only have learned
through the attorney-client relationship, he waives the privilege...It follows that the same waiver exists when an agent of
the attorney is to testify to matters that he could only have learned because of the attorney-client relationship'');
Sanders v. Superior Court (1973) 34 Cal. App. 3d 270, 279, 109 Cal. Rptr. 770 (confidential nature of communication
disappears once it is determined that expert will be a witness and ''information and opinion of an expert respecting the
subject matter about which he is a prospective witness are subjects of discovery by interrogation or deposition
procedures and, if submitted in a report confined thereto, by production of such a report'').
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§ 64.04 No Declaration Is Needed When Treating Physician Testifies As ''Non-Retained'' Expert Witness

To the extent that a physician is retained ''for the purpose of forming and expressing an opinion in anticipation of
litigation or in preparation for the trial of the action,'' his or her opinions are generally privileged unless the physician
testifies.n1 If the physician testifies, an expert witness declaration is required.n2 On the other hand, to the extent a
physician acquires personal knowledge of the facts independently of the litigation, the physician's identity and opinions
based on those facts are not privileged in litigation presenting ''an issue concerning the condition of the patient.''n3 For
such a witness, no expert declaration is required, and he or she may testify as to any opinions formed on the basis of
facts independently acquired and informed by the physician's training, skill, and experience. This includes opinions
regarding causation and standard of care, because those issues are inherent is a physician's work.n4

In the personal injury case of Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 91 Cal. Rptr. 2d 293, 989 P.2d 720 ,
plaintiff designated seven treating physicians as expert witnesses, but did not submit expert witness declarations for
them. In response to a motion in limine, the trial court ruled the physicians could ''testify as percipient witnesses, not as
experts.'' As a result of the court's ruling, the two physicians called by plaintiff to testify were precluded from opining
that plaintiff's injuries were caused by the accident. The defense stipulated to defendant's negligence. The jury returned
a defense verdict, specifically finding that defendant's negligence did not cause plaintiff's damages. The court of appeal
affirmed, stating that once a treating physician offers opinion testimony regarding causation, he or she exceeds the
ordinary role of a treating physician--which is to give percipient testimony regarding what he or she observed,
concluded, and did--and becomes a retained expert within the meaning of former Code Civ. Proc. § 2034(a)(2) (now see
Code of Civil Procedure Section 2034.210(b)). Thus, an expert declaration is required.n5 The Supreme Court reversed,
holding that former Code Civ. Proc. § 2034 (now see Code of Civil Procedure Section 2034.210 et seq.) does not
require the submission of an expert witness declaration for a treating physician.n6

The Court explained that the declaration requirement applies only to ''certain'' expert witnesses, that is, those who are
parties, employees of parties, or (as relevant here) are ''retained by a party for the purpose of forming and expressing an
opinion in anticipation of the litigation or in preparation for the trial.''n7 The Court concluded that a treating physician
does not become a ''retained'' expert within the meaning of former Code Civ. Proc. § 2034(a)(2) (now see Code of Civil
Procedure Section 2034.210(b)), requiring the submission of an expert witness declaration, whenever the physician
gives opinion testimony.n8 In reaching this conclusion, the Court relied on the plain meaning of the statute and on its
legislative history. In addition, the Court found its conclusion to be consistent with the discovery statutes as a whole.

The Court explained that treating physicians in this case were designated as expert witnesses. By its terms, former Code
Civ. Proc. § 2033(f)(1)(a) (now see Code of Civil Procedure Section 2034.260(b)(1)) requires a ''list setting forth the
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name and address of any person whose expert opinion that party expects to offer in evidence at the trial.''n9 Thus,
defendants were on notice at the time of the designation that plaintiff intended to offer opinion testimony by her treating
physicians. By definition, an expert witness is entitled to give opinion testimony.n10 Thus, a treating physician does not
become an expert only when nonpercipient opinion testimony is elicited.n11

The Court found that treating physicians generally fall into none of the categories of expert witnesses to which the
declaration requirement applies.n12 This is explained in the legislative history of former Code Civ. Proc. § 2034 (now
see Code Civ. Proc. Sections 2034.010-2034.730), which limited the additional disclosure duty of former Code Civ.
Proc. § 2034(a)(2) (now see Code of Civil Procedure Section 2034.210(b)) to employed or retained experts, and did not
include percipient experts. Since a percipient expert acquires his information independently of the party that expects to
be calling him, such an expert is more like a fact witness, and the compelled disclosure of the anticipated testimony of
fact witnesses constitutes an invasion of the absolute protection given by the work product doctrine to the thought
processes of an attorney in preparation for trial.n13 The Court noted that such an expert would be someone who has
acquired, independently of the litigation, personal knowledge of relevant facts, and whose training, skill, and experience
enable him or her to form an opinion about those facts.n14

The Court concluded that although a treating physician is a percipient expert, his or her testimony is not limited only to
personal observations. Rather, like any other expert, the treating physician may provide both fact and opinion
testimony.n15 The Court relied on the legislative history of former Code Civ. Proc. § 2034 (now see Code of Civil
Procedure Sections 2034.010-2034.730), which clarifies that what distinguishes a treating physician from a retained
expert is not the content of the testimony, but the context in which the treating physician became familiar with the
plaintiff's injuries that were ultimately the subject of litigation, and which form the basis for the medical opinion. The
contextual nature of this inquiry is implicit in the language of Code of Civil Procedure Section 2034.210(b), which
describes a retained expert as one retained by a party for the purpose of forming an opinion in anticipation of litigation
or in preparation for the trial of the action.n16 A treating physician is not consulted for litigation purposes, but rather
learns of the plaintiff's injuries and medical history because of the underlying physician-patient relationship.n17

The conclusion that treating physicians generally are not experts retained with the meaning of former Code Civ. Proc. §
2034(a)(2) (now see Code of Civil Procedure Section 2034.210(b)) is further supported by the fact that former Code
Civ. Proc. § 2034(i)(2) (now see Code of Civil Procedure Section 2034.430(a)(2)) and Government Code Section
68092.5(a) clearly differentiate between the retained expert described in former Code Civ. Proc. § 2034(a)(2) (now see
Code of Civil Procedure Section 2034.210(b)), for whom an expert witness declaration is required, and a treating
physician expert witness.n18 The implication of these sections is that expert treating physicians are not included within
the meaning of former Code Civ. Proc. § 2034(a)(2) (now see Code of Civil Procedure Section 2034.210(b)).n19

This conclusion is also consistent with the discovery statutes as a whole. While the identity and opinions of physicians
consulted solely for purpose of assessing injuries are generally not discoverable, the identity and opinions of treating
physicians are not privileged. Rather, because they acquire information that forms the factual basis for their opinions
independently of the litigation, they are subject to no special discovery restrictions and can be identified early in the
litigation through interrogatories, production of the plaintiff's medical records, and completion of case questionnaires
which by statute expressly ask for information regarding ''treating physicians.''n20 Accordingly, the Court found that the
legislature apparently determined that by the time of the exchange of expert witness information, the information
required by the expert witness declaration is unnecessary for treating physicians who remain in their traditional role.n21

The fact that not all the requirements of Code of Civil Procedure Section 2034.260(c) regarding the content of an expert
witness declaration apply to a treating physician provides further evidence that the declaration is unnecessary for
treating physicians who remain in their traditional role. The Court opined that it is unlikely that the legislature would
create requirements for certain experts with which a party could never comply.n22

Finally, the Court found that its interpretation avoids assigning trial judges the nearly impossible task of determining
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whether an expert witness treating physician is providing percipient or opinion testimony.n23

Defendants in Schreiber relied on Plunkett v. Spaulding (1997) 52 Cal. App. 4th 114, 60 Cal. Rptr. 2d 377 , which in
dicta upheld the exclusion of the treating physicians' standard of care testimony, stating, expert witness declarations
would not have been required if the treating physicians were expected to testify only as to their treatment of plaintiff,
including diagnosis and prognosis. However, when in addition to this testimony they were asked to provide expert
opinions on the standard of care that defendant used in treating plaintiff, they became ''retained'' experts within the
meaning of former Code Civ. Proc. § 2034(a)(2) (now see Code of Civil Procedure Section 2034.210(b)), and
declarations were required.n24 For the reasons discussed above, the Court in Schreiber disapproved Plunkett to the
extent that it concluded that a treating physician could never, regardless of the manner in which the physician obtained
the factual basis for his or her opinion, testify as to the standard of care without an expert witness declaration.n25

The Court, however, declined to decide whether a treating physician or any other percipient witness could later become
an expert retained by a party for the purpose of forming and expressing an opinion in anticipation of the litigation or in
preparation for the trial of the action.n26 Subsequently, one court of appeal has held that compliance with former Code
Civ. Proc. § 2034 (now see Code of Civil Procedure Sections 2034.010-2034.730) is required if the treating physician
will be called to testify as a retained expert.n27

Relying on Schreiber, the court of appeal in the personal injury case of Fatica v. Superior Court (2002) 99 Cal. App.
4th 350, 120 Cal. Rptr. 2d 904 held that the trial court erred, as a matter of law, when it prohibited petitioners' expert, a
treating physician, from testifying concerning his opinions.n28 Under Schreiber, testimony of a treating physician who
is a percipient expert is not limited to personal observations, rather, he or she may provide both fact and opinion
testimony and may testify as to opinions formed on the basis of facts independently acquired and informed by his or her
training, skill, and experience. This may include opinions regarding causation and standard of care because those issues
are inherent in a physician's work. Thus, an opposing party would be prudent to ask a treating physician at his or her
deposition whether he or she holds any opinions on these subjects, and if so, in what manner he or she obtained the
factual underpinning of those opinions.n29

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2034.210(a); Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 39, 91 Cal.
Rptr. 2d 293, 989 P.2d 720 .

(n2)Footnote 2. See Code Civ. Proc. § 2034.210(b); Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 39, 91
Cal. Rptr. 2d 293, 989 P.2d 720 . For discussion of expert witness declarations generally, see §§ 64.02[3], 64.31[2][a].

(n3)Footnote 3. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 39, 91 Cal. Rptr. 2d 293, 989 P.2d 720 ; see
Evid. Code § 996.

(n4)Footnote 4. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 39, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .

(n5)Footnote 5. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 39, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .

(n6)Footnote 6. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 33, 34, 91 Cal. Rptr. 2d 293, 989 P.2d 720
(trial court may not preclude treating physician, designated as expert witness, from testifying at trial regarding causation
if no expert witness declaration was submitted on his behalf).
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(n7)Footnote 7. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 34-35, 91 Cal. Rptr. 2d 293, 989 P.2d 720 ;
see Code Civ. Proc. § 2034.210(b); Bonds v. Roy (1999) 20 Cal. 4th 140, 144, 83 Cal. Rptr. 2d 289, 973 P.2d 66
(declaration requirement applies to ''certain expert witnesses,'' decided under prior law); see Code Civ. Proc. § 473c(a)
(extending service deadline under Code Civ. Proc. § 473c(a) from 28 to 75 days, to allow additional discovery after
continuance, as specified); 2002 Stats., ch. 448, § 5.

(n8)Footnote 8. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 35-36, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .

(n9)Footnote 9. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 34, 91 Cal. Rptr. 2d 293, 989 P.2d 720
(italics in original).

(n10)Footnote 10. See Evid. Code § 801 (expert's opinion must generally be related to a subject that is sufficiently
beyond common experience that the opinion of an expert would assist the trier of fact; and based on matter, including
special knowledge, skill, experience, training, and education, perceived by or personally known to the witness or made
known to witness).

(n11)Footnote 11. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 34, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .

(n12)Footnote 12. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 35, 91 Cal. Rptr. 2d 293, 989 P.2d 720 ;
see Code Civ. Proc. § 2034.210(b); Bonds v. Roy (1999) 20 Cal. 4th 140, 144, 83 Cal. Rptr. 2d 289, 973 P.2d 66
(declaration requirement applies only to certain expert witnesses, that is, those who are parties, employees of parties, or
are retained by a party for the purpose of forming and expressing an opinion in anticipation of the litigation or in
preparation for the trial).

(n13)Footnote 13. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 35, 91 Cal. Rptr. 2d 293, 989 P.2d 720 ;
see also § 64.02[3].

(n14)Footnote 14. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 35, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .

(n15)Footnote 15. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 35, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .

(n16)Footnote 16. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 35-36, 91 Cal. Rptr. 2d 293, 989 P.2d 720
(italics in original) (interpreting former Code Civ. Proc. § 2034(a)(2)).

(n17)Footnote 17. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 36, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .

(n18)Footnote 18. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 36, 91 Cal. Rptr. 2d 293, 989 P.2d 720
(decided under prior law); see Code Civ. Proc. § 2034.430(a)(2), Gov. Code 68092.5(a); see also §§ 53.08[2], 64.42.

(n19)Footnote 19. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 37, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .

(n20)Footnote 20. See Code Civ. Proc. §§ 93(c) 2030.010-2030.410, 2031.010-2031.320, 2032.630-2032.650.

(n21)Footnote 21. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 38, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .

(n22)Footnote 22. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 38, 91 Cal. Rptr. 2d 293, 989 P.2d 720
(interpreting former Code Civ. Proc. § 2034(f)(2)); see, e.g., Code Civ. Proc. § 2034.260(c)(3) (treating physician does
not work for party, therefore it is possible physician may not agree to testify at trial, but may have to be subpoenaed),
Code Civ. Proc. § 2034.260(c)(4) (party has no control over whether treating physician ''will be sufficiently familiar
with the pending action to submit a meaningful oral deposition concerning the specific testimony, including any opinion
and its basis, that the expert is expected to give at trial'').

(n23)Footnote 23. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 39, 91 Cal. Rptr. 2d 293, 989 P.2d 720 .
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(n24)Footnote 24. Plunkett v. Spaulding (1997) 52 Cal. App. 4th 114, 119-120, 60 Cal. Rptr. 2d 377 .

(n25)Footnote 25. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 39-40, 40 n.6, 91 Cal. Rptr. 2d 293, 989
P.2d 720 .

(n26)Footnote 26. Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 38 n.5, 91 Cal. Rptr. 2d 293, 989 P.2d 720
(defendants did not raise this issue, but rather contended that causation opinion was outside role of treating physician
because it requires information from patient or other sources, and is not based solely on physician's personal
observations); see Code Civ. Proc. § 2034.210(b).

(n27)Footnote 27. See Kalaba v. Gray (2002) 95 Cal. App. 4th 1416, 1423-1424, 116 Cal. Rptr. 2d 570 (treating
physicians, who were not listed or identified by name, but simply referred to in expert witness designation as ''all past or
present examining and/or treating physicians,'' could not testify as experts); § 64.50[1][b].

(n28)Footnote 28. Fatica v. Superior Court (2002) 99 Cal. App. 4th 350, 353, 120 Cal. Rptr. 2d 904 (trial court's
apparent rush to preclude petitioners from presenting critical expert testimony was ''alarming,'' considering that there
were reasonable alternatives to gutting petitioners' case).

(n29)Footnote 29. Fatica v. Superior Court (2002) 99 Cal. App. 4th 350, 353, 120 Cal. Rptr. 2d 904 .
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§ 64.10 Nature of Demand

Discovery under Code of Civil Procedure Sections 2034.010-2034.730 may be initiated without leave of court by the
written demand of a partyn1 that all parties simultaneously exchange information concerning each other's expert trial
witnesses.n2 For discussion of the extent of information that may be demanded and exchanged, see §§ 64.01[1] and
64.31. For a form of demand, see § 64.80.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMethodsInterrogatoriesUse

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2034.220, 2034.230.

(n2)Footnote 2. See Code Civ. Proc. § 2034.210.
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§ 64.11 Parties to Whom Demand Must Be Directed

A demand under Code of Civil Procedure Sections 2034.010-2034.730 requires a mutual and simultaneous exchange of
expert witness information by all parties.n1 The statute does not permit a unilateral exchange.n2 Thus, the demanding
party must serve a copy of the demand on all parties who have appeared in the action.n3 All parties who have appeared
in the action must, in turn, either exchange the information as demanded or obtain a protective order.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMethodsInterrogatoriesUse

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.210; see also discussion in §§ 64.01[1] and 64.10.

(n2)Footnote 2. See Code Civ. Proc. §§ 2019.010(f), 2034.230, 2034.250; Fairfax v. Lords (2006) 138 Cal. App.
4th 1019, 1026-27, 41 Cal. Rptr. 3d 850 (trial court committed prejudicial error by allowing medical malpractice
defendant to delay his designation of retained expert witnesses until 20 days after plaintiff had designated his own
expert, instead of enforcing simultaneous exchange of information as required by former Code Civ. Proc. § 2034 (now
see Code Civ. Proc. §§ 2034.210(a), 2034.260(a), (b)); Hernandez v. Superior Court (2003) 112 Cal. App. 4th 285,
297, 4 Cal. Rptr. 3d 883 (case management order requiring unilateral disclosure of identity, curriculum vitae, and
opinion concerning causation of each medical expert who would support plaintiffs' wrongful death claims was not
proper exercise of trial court's power to manage complex litigation). See also discussion in § 64.30[1].

(n3)Footnote 3. Code Civ. Proc. § 2034.240.

(n4)Footnote 4. See Code Civ. Proc. §§ 2034.250, 2034.260. For further discussion concerning the exchange of
information, see pt. D (§§ 64.30-64.39). For further discussion concerning protective orders, see pt. C (§§ 64.20-64.29).
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§ 64.12 Time for Making Demand

[1] Generally

A demand for the exchange of expert witness information can in no event be made until after the court sets the initial
trial date.n1

A party desiring to make the exchange must make the demand no later than the 10th day after the initial trial date has
been set, or 70 days before that trial date, whichever is closer to the trial date.n2 If this day falls on a Saturday, Sunday,
or holiday, the last day becomes the next court day closer to the trial date.n3

If an action is reset for trial after a mistrial, a party's second demand for the exchange of expert witness information,
served more than 70 days before the second trial date, is timely under Code of Civil Procedure Section 2034.220.n4
Likewise, when a new trial is ordered, a mistrial is declared, or a judgment is reversed on appeal, the discovery clock
restarts for purposes of determining discovery cut-off dates.n5

For discussion of the time limits for completing discovery under Code of Civil Procedure Sections 2034.010-2034.730,
as provided by Code of Civil Procedure Sections 2024.010-2024.060, see Chapter 3.

[2] Relief From Untimely Demand

Although Code of Civil Procedure Sections 2034.010-2034.730 contain no provision for relief from an untimely
demand for exchange of expert witness information, relief from a prematurely made demand has been granted under
Code of Civil Procedure Section 473.n6 In Zellerino v. Brown, n7 the defendants in a medical malpractice action, in the
mistaken belief that the case was governed by the rules of a local Accelerated Civil Trial project, sent the demand for
exchange in accordance with those rules, and before the trial date was set. The court of appeal upheld relief, in the form
of a later date for exchange, granted to the defendants under Code of Civil Procedure Section 473.n8

Code of Civil Procedure Section 473 authorizes a court to grant relief from a judgment, dismissal, order, or other
proceeding taken against a party through his or her mistake, inadvertence, surprise, or excusable neglect. The Zellerino
court adopted the very broad definition accorded the term ''proceeding,'' which includes any step or measure taken in the
prosecution or defense of a civil action, and found that a demand for discovery is such a proceeding.n9 It examined the
language used throughout the Civil Discovery Act,n10 and noted that several sections have relief provisions that use
language similar to Section 473.n11 Applying principles of Legislative intent, the court concluded that although relief
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under Section 473 is unavailable when the Civil Discovery Act provides analogous, if more limited, relief because
nothing in former Code Civ. Proc. § 2034 (now see Code of Civil Procedure Sections 2034.010-2034.730) provides for
relief from failure to file a timely demand for exchange of expert trial witness information, such relief is available under
Section 473.n12

Even when relief is available under Section 473, however, the form of relief granted must satisfy the grounds for relief
stated in the Civil Discovery Act. The court cited former Code Civ. Proc. § 2034(c) (now see Code of Civil Procedure
Section 2034.230),n13 which permits the court, on a showing of good cause, to order an earlier or later date of exchange
as authority for permitting the court, in granting relief under Section 473, to change the date of exchange.n14 The court
concluded that good cause justifying the relief of a later date of exchange was shown in that the mistake by the
demanding parties was an innocent one, they took reasonable steps to correct the mistake, there was no prejudicen15 to
the other party, the other party had needlessly failed to retain expert witnesses in a timely fashion, and the opposing
party used an improper method to attack the untimely demand.n16

Note that, in the context of another discovery proceeding, a court of appeal held that mandatory relief under Code of
Civil Procedure Section 473(b), which is available to remedy the consequences of an attorney's mistake, inadvertence,
surprise, or neglect, is not available when the client is also at fault.n17 Further, mandatory relief under Code of Civil
Procedure Section 473(b) is available only in those situations in which the attorney's mistake causes a total failure to
oppose a dismissal motion, or a failure to appear.n18 Thus, mandatory relief was not available when counsel mistakenly
believed it was unnecessary, under former Code Civ. Proc. § 2034 (now see Code of Civil Procedure Sections
2034.010-2034.730), to name treating physicians who would give opinion testimony as experts in the expert witness
disclosure, and the trial court dismissed the case for lack of proof of causation. The appellate court observed that
applying Code of Civil Procedure Section 473(b) to this case, in which counsel simply failed to present evidence of
causation properly, would allow plaintiffs to circumvent the expert witness disclosure requirements, knowing any
resulting dismissal could be undone. Such an approach would be contrary to public policy considerations and would
provide attorneys with a ''perfect escape hatch'' for any and all tactical errors and mistaken judgments.n19 For detailed
discussion of relief under Code of Civil Procedure Section 473(b), see California Forms of Pleading and Practice,Ch.
489, Relief from Judgments and Orders (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMethodsInterrogatoriesUse

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.210. See also discussion in §§ 64.01[1] and 64.02.

(n2)Footnote 2. Code Civ. Proc. § 2034.220.

(n3)Footnote 3. Code Civ. Proc. § 2016.060; see Code Civ. Proc. § 10 (designated holidays).

(n4)Footnote 4. Beverly Hospital v. Superior Court (1993) 19 Cal. App. 4th 1289, 1292-1296, 24 Cal. Rptr. 2d
238 (decided under prior law).

(n5)Footnote 5. Fairmont Ins. Co. v. Superior Court (2000) 22 Cal. 4th 245, 247, 92 Cal. Rptr. 2d 70, 991 P.2d
156 (approving Beverly Hospital v. Superior Court and holding that in cases of a new trial, mistrial, or judgment
reversed on appeal, discovery is reopened and cutoff date is calculate based on date initially set for new trial (decided
under prior law)); Beverly Hospital v. Superior Court (1993) 19 Cal. App. 4th 1289, 1292-1296, 24 Cal. Rptr. 2d 238
(decided under prior law).
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(n6)Footnote 6. Relief from judgment, dismissal, order, or other proceeding taken through mistake, inadvertence,
surprise or excusable neglect.

(n7)Footnote 7. Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1 Cal. Rptr. 2d 222 .

(n8)Footnote 8. Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1104-1107, 1 Cal. Rptr. 2d 222 .

(n9)Footnote 9. Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1105-1106), 1 Cal. Rptr. 2d 222 .

(n10)Footnote 10. See Code Civ. Proc. § 2016.010 et seq.

(n11)Footnote 11. See, e.g., Code Civ. Proc. §§ 2031.300 (relief from failure to respond to demand for inspection),
2033.280 (relief from failure to respond to request for admission), 2033.300 (amendment of admission),
2034.610-2034.630 (amendment of expert witness list).

(n12)Footnote 12. Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1106-1107, 1 Cal. Rptr. 2d 222 .

(n13)Footnote 13. See § 64.13[2].

(n14)Footnote 14. Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1108, 1 Cal. Rptr. 2d 222 .

(n15)Footnote 15. ''Prejudice'' does not mean a result that is unfavorable, it means a result that is unfair. Zellerino
v. Brown (1991) 235 Cal. App. 3d 1097, 1109, 1 Cal. Rptr. 2d 222 .

(n16)Footnote 16. See Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1108-1109, 1 Cal. Rptr. 2d 222 .

(n17)Footnote 17. Lang v. Hochman (2000) 77 Cal. App. 4th 1225, 1228, 92 Cal. Rptr. 2d 322 (denying
mandatory relief under Code Civ. Proc. § 473(b) from terminating sanction resulting in dismissal when party as well as
party's attorney contributed to discovery abuses that led to terminating sanction).

(n18)Footnote 18. Gotschall v. Daley (2002) 96 Cal. App. 4th 479, 484, 116 Cal. Rptr. 2d 882 .

(n19)Footnote 19. Gotschall v. Daley (2002) 96 Cal. App. 4th 479, 484-485, 116 Cal. Rptr. 2d 882 .
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§ 64.13 Form and Content of Demand

[1] Generally

A demand for an exchange of information concerning expert trial witnesses must be in writing and must identify, below
the title of the case, the party making the demand.n1 The demand must state that it is being made under Civil Discovery
Act Chapter 18 (''Simultaneous Exchange of Expert Witness''), Code of Civil Procedure Sections 2034.010-2034.730.n2

[2] Date of Exchange

The demand must specify the date for the exchange of lists of expert trial witnesses, expert witness declarations, and
any demanded production of writings. The specified date of exchange must be 50 days before the trial date, or 20 days
after service of the demand, whichever is closer to the trial date, unless the court, on motion and a showing of good
cause, orders an earlier or later date of exchange.n3 If this day falls on a Saturday, Sunday, or holiday, the last day
becomes the next court day closer to the trial date.n4 For general forms of application to shorten or extend time
requirements, see Chapter 8.

A party served with a demand may seek a protective order directing that the exchange be made at a different time than
that specified in the demand.n5 For further discussion, see § 64.21.

PRACTICE TIP:
The time parameters specified in Code of Civil Procedure Section 2034.230 do not allow for an
extension of time based on service by mail pursuant to Code of Civil Procedure Section 1013. Therefore,
when calendaring the date of disclosure of expert witness information, do not assume that there is such
an extension of time. Counsel may avoid problems in this area by obtaining a written stipulation from
opposing counsel regarding the exact date for disclosure.n6 Commentary by John F. DeMeo.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.230(a).
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(n2)Footnote 2. Code Civ. Proc. § 2034.230(a).

(n3)Footnote 3. Code Civ. Proc. § 2034.230(b).

(n4)Footnote 4. Code Civ. Proc. § 2016.060; see Code Civ. Proc. § 10 (designated holidays).

(n5)Footnote 5. See Code Civ. Proc. § 2034.250(b)(2), (4).

(n6)Footnote 6. See Code Civ. Proc. § 2016.030.
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[Reserved]
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§ 64.20 Motion for Protective Order

A party who has been served with a demand to exchange information concerning expert trial witnesses may promptly
move for a protective order.n1 For forms for use in obtaining a protective order under Code of Civil Procedure Section
2034.250, see § 64.81.

This motion must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an
informal resolution of each issue presented by the motion.n2

A motion for a protective order is the only method of properly challenging a demand for exchange of expert trial
witness information. An objection is an improper challenge to such a demand.n3 In finding that one party's objection to
a clearly prematurely filed demand for exchange of expert trial witness information was improper, the court of appeal
buttressed its finding with an articulation of several reasons why only a protective order is appropriate.

First, the governing statute provides for a prompt motion for a protective order. There is no provision for the filing of an
objection, and if an objection were permitted, it could be filed at any time, which would interfere with the orderly flow
of discovery. Second, an objection carries none of the procedural disincentives built into the protective order motion.n4
Third, an objection consumes the court's time needlessly, since it merely invites a motion to compel, unlike motions for
protective orders which are self-executing. Fourth, a motion for a protective order, unlike an objection, permits the court
broad authority to fashion particularized relief for each individual case, which expedites the discovery process. Fifth,
many other procedures in the Civil Discovery Act specifically authorize objections, and its exclusion from the demand
for exchange is viewed as intentional. Sixth, it is commonly understood that a motion for a protective order is the only
proper challenge to a demand.n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.250(a).

(n2)Footnote 2. Code Civ. Proc. § 2034.250(a).
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(n3)Footnote 3. See Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1109-1112, 1 Cal. Rptr. 2d 222 (use of
word ''may'' in former Code Civ. Proc. § 2034(l) (now see Code Civ. Proc. § 2034.250(a)) does not imply that
protective order is only one of several avenues of protest).

(n4)Footnote 4. For example, good faith effort to resolve dispute and monetary sanctions for unsuccessful position
on motion.

(n5)Footnote 5. See Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1110-1112, 1 Cal. Rptr. 2d 222 .
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§ 64.21 Types of Orders Available

The court, for good cause shown, may make any order that justice requires to protect any party from unwarranted
annoyance, embarrassment, oppression, or undue burden and expense.n1 The protective order may include, but is not
limited to, one or more of the following directions:n2

1. That the demand be quashed because it was not timely served.

2. That the date of exchange be earlier or later than that specified in the demand.

3. That the exchange be made only on specified terms and conditions.

4. That the production and exchange of any reports and writings of experts be made at a different place
or at a different time than that specified in the demand.

5. That some or all of the parties be divided into sides on the basis of their identity of interest in the
issues in the action, and that the designation of any experts as described in Code of Civil Procedure
Section 2034.210(b) be made by any side so created.n3

6. That a party or a side reduce the list of employed or retained experts designated by that party or side
under Code of Civil Procedure Section 2034.210(b).

For discussion of a protective order relating to the place of deposition of an expert designated under Code of Civil
Procedure Section 2034.210(b), see § 64.41.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.250(b).
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(n2)Footnote 2. Code Civ. Proc. § 2034.250(b).

(n3)Footnote 3. For discussion of employed, retained, or party experts described under Code Civ. Proc. §
2034.210(b), see §§ 64.01[1] and 64.31[2][a].
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§ 64.22 Imposition of Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.010 et seq. against any party,
person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n1 For further discussion of monetary sanctions under Code of Civil Procedure Section 2023.010 et seq.,
see Chapter 42.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresGeneral OverviewCivil ProcedureDiscoveryDisclosuresMandatory
DisclosuresCivil ProcedureDiscoveryDisclosuresSanctionsCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.250(d).
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§ 64.23 Terms and Conditions if Motion Is Denied

If the motion is denied in whole or in part, the court may order that the parties against whom the motion is brought
provide or permit the discovery against which the protection was sought on those terms and conditions that are just.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.250(c).
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[Reserved]
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§ 64.30 Time and Manner of Exchange

[1] Exchange of Expert Witness Lists

All parties who have appeared in an action must simultaneously exchange information concerning expert witnesses in
writing on or before the date of exchange specified in the demand.n1 With respect to issues that both sides anticipate
will be disputed at trial, a party cannot merely ''reserve its right'' to designate experts in the initial exchange, wait to see
what experts are designated by the opposition, and then name its experts only as ''rebuttal'' witnesses. Thus, for example,
the trial court committed prejudicial error, in a medical malpractice action, in allowing a podiatrist to delay his
designation of retained expert witnesses until 20 days after the patient had designated his own expert, instead of
enforcing a simultaneous exchange of information as required by former Code Civ. Proc. § 2034 (now see Code Civ.
Proc. § 2034.210(a)).n1.1

The exchange of information may occur at a meeting of the attorneys for the parties involved or by a mailing on or
before the date of exchange.n2

If the exchange occurs by mail, the proof of service should contain the complete addresses as included on the envelopes.
However, so long as the person depositing the information in the mail and completing the proof of service declares that
the envelopes were fully addressed, the use of abbreviated addresses on the proof of service does not appear to render
the service defective.

[2] Exchange of Discoverable Reports and Writings

If a demand for an exchange of information concerning expert trial witnesses includes a demand for the production and
exchange of reports and writings as described in Code of Civil Procedure Section 2034.210(c), all parties must produce
and exchange, at the place and on the date specified in the demand, all discoverable reports and writings, if any, made
by any designated expert described in Code of Civil Procedure Section 2034.210(b).n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryProtective Orders
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.260(a). For discussion of scheduling the date of exchange, see § 64.13[2]. For
discussion of protective order changing date of exchange, see § 64.21.

(n2)Footnote 1.1. Fairfax v. Lords (2006) 138 Cal. App. 4th 1019, 1021, 41 Cal. Rptr. 3d 850 .

(n3)Footnote 2. Code Civ. Proc. § 2034.260(a).

(n4)Footnote 3. Code Civ. Proc. § 2034.270. For discussion of employed, retained, or party experts described
under Code Civ. Proc. § 2034.210(b), see §§ 64.01[1] and 64.31[2][a]. For discussion of protective order changing
place of and time for exchange of discoverable reports and writings, see § 64.21.
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§ 64.31 Information Subject to Exchange

[1] Expert Witness Lists

The written exchange of information concerning expert witnesses must include either of the following:n1

1. A list setting forth the name and address of any person whose expert opinion that party expects to offer
in evidence at the trial.

2. A statement that the party does not presently intend to offer the testimony of any expert witness.

A list designating an employed or retained expert, or an expert who is a party, must also include a declaration
concerning that expert.n2 For further discussion, see [2], below.

There is no express requirement that an expert witness list be signed by the attorney of record or by anyone else. Thus,
it appears that an expert witness list that is not signed by the designating party's current counsel would nonetheless
comply with Code of Civil Procedure Section 2034.260(b). However, the declaration required when the expert is a
party, employee of a party, or has been specially retained by a party must be signed by the designated party's
attorney.n3

[2] Additional Information Concerning Employed, Retained, or Party Expert

[a] Expert Witness Declaration

If any party exchanges a list that includes a witness who is a party or an employed or retained expert as described in
Code of Civil Procedure Section 2034.210(b),n4 the list must include or be accompanied by an expert witness
declaration signed only by the attorney for the party designating the expert, or by that party if that party has no
attorney.n5 For a form of expert witness declaration, see § 64.82.

The necessity for an expert witness declaration is based on the ''designation'' and not the retention of an expert.n6 For a
form of expert witness declaration, see § 64.82. The designation occurs when a party lists an expert whose testimony in
the form of an expert opinion is that which any party expects to offer in evidence at trial. An expert witness declaration
is required for each expert retained by a party, which is not necessarily the designating party. Thus, if the designating
party intends to rely on experts produced by other parties, he or she must furnish an expert witness declaration for those
experts.n7
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The declaration must be under penalty of perjury and must contain the following:n8

1. A brief narrative statement of the qualifications of each expert;n9

2. A brief narrative statement of the general substance of the testimony that the expert is expected to
give;n10

3. A representation that the expert has agreed to testify at the trial;n11

4. A representation that the expert will be sufficiently familiar with the pending action to submit to a
meaningful oral deposition concerning the specific testimony, including any opinion and its basis, that
the expert is expected to give at trial;n12 and

5. A statement of the expert's hourly and daily fee for providing deposition testimony and for consulting
with the retaining attorney.n13

The narrative statement should include the substance of the testimony on all issues as to which each expert is expected
to testify. The purpose is to allow other parties to prepare adequately for cross examination and rebuttal.n14 If the
statement is incomplete, and the party makes no timely attempt to amend it later in order to add issues on which an
expert is expected to testify, the court will exclude testimony on issues not included in the statement, pursuant to Code
Civ. Proc. § 2034.300.n15

PRACTICE TIP:
In describing the nature of the testimony expected to be given by an expert, prudent disclosing counsel
closes the summary of the expected testimony with a general, all-encompassing statement to the effect
that the expert will also testify regarding ''all related opinions and conclusions and the bases therefore.''
This statement should help counter a claim that the more specific summary limits the expert in the scope
of his or her testimony. Commentary by John F. DeMeo.

[b] Discoverable Reports and Writings of Expert Witness

If a demand for an exchange of information concerning expert trial witnesses includes a demand for the production and
exchange of reports and writings as described in Code of Civil Procedure Section 2034.210(c),n16 all parties must
produce and exchange, at the place and on the date specified in the demand, all discoverable reports and writings, if any,
made by any designated expert described in Code of Civil Procedure Section 2034.210(b).n17 A party who does not file
a discoverable report of an expert witness until the date of trial unreasonably fails to fulfill this obligation. Even if the
report is not received until the date of trial, the party should file the report as part of a motion for leave to submit tardy
information.n18

Reports prepared by the expert in a consultant capacity, before it is decided to use the expert as a witness, are also
subject to production if they contain information and opinion regarding the subject matter about which the expert is a
prospective witness.n19

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryProtective Orders
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.260(b). See, e.g., Zellerino v. Brown (1991) 235 Cal. App. 3d 1097,
1115-1116, 1 Cal. Rptr. 2d 222 (plaintiff's failure to comply with order compelling exchange of witness lists on
specified date was not excused because she had retained no witnesses at that time; she should have submitted statement
that she did not presently intend to offer testimony of any expert witness); see also Kalaba v. Gray (2002) 95 Cal. App.
4th 1416, 1423-1424, 116 Cal. Rptr. 2d 570 (treating physicians, who were not listed or identified by name, but simply
referred to in expert witness designation as ''all past or present examining and/or treating physicians,'' could not testify
as experts; retained experts must be designated, and designation must be accompanied by expert witness declaration
described in former Code Civ. Proc. § 2034(f) (now see Code Civ. Proc. § 2034.260)); § 64.50[1].

(n2)Footnote 2. See Code Civ. Proc. § 2034.260(c).

(n3)Footnote 3. See Code Civ. Proc. § 2034.260(c); see [2], below.

(n4)Footnote 4. See discussion in § 64.01[1].

(n5)Footnote 5. Code Civ. Proc. § 2034.260(c); see also Code Civ. Proc. § 2034.210(b).

(n6)Footnote 6. Huntley v. Foster (1995) 35 Cal. App. 4th 753, 756-757, 41 Cal. Rptr. 2d 358 (disclosure
requirements of former Code Civ. Proc. § 2034 (now see Code Civ. Proc. §§ 2034.010-2034.730) apply only to
''retained'' experts, not to treating doctors, even if they may be presented with questions at trial that call for expert
opinion, and no expert witness declaration is required for an expert testifying as a percipient witness).

(n7)Footnote 7. Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1116, 1 Cal. Rptr. 2d 222 (plaintiff failed to
comply with disclosure requirements when she listed seven of defendants' experts without supplying expert witness
declaration for each).

(n8)Footnote 8. Code Civ. Proc. § 2034.260(c).

(n9)Footnote 9. Code Civ. Proc. § 2034.260(c)(1). See Evid. Code § 720 (person qualified to testify as expert based
on special knowledge, skill, experience, training, or education sufficient to qualify him or her as expert on subject to
which his or her testimony relates).

(n10)Footnote 10. Code Civ. Proc. § 2034.260(c)(2). See, e.g., Sprague v. Equifax, Inc. (1985) 166 Cal. App. 3d
1012, 1040-1041, 213 Cal. Rptr. 69 (decided under prior law; holding that a statement was a sufficient statement of the
general substance of testimony when it designated that a physician would testify regarding the medical care and
treatment rendered to plaintiff, and to diagnoses and prognoses of plaintiff's physical condition).

(n11)Footnote 11. Code Civ. Proc. § 2034.260(c)(3).

(n12)Footnote 12. Code Civ. Proc. § 2034.260(c)(4). For a discussion of provisions under Code Civ. Proc. §§
2034.410-2034.470 applicable to taking a designated expert witness's deposition, see pt. E (§§ 64.40-64.49).

(n13)Footnote 13. Code Civ. Proc. § 2034.260(c)(5). For discussion of the requirement to tender fees to an expert
witness deponent under Code Civ. Proc. §§ 2034.430-2034.450, see § 64.42.

(n14)Footnote 14. Kennemur v. State of California (1982) 133 Cal. App. 3d 907, 919-920, 184 Cal. Rptr. 393
(decided under prior law).

(n15)Footnote 15. See Bonds v. Roy (1999) 20 Cal. 4th 140, 142-143, 145-146, 149, 83 Cal. Rptr. 2d 289, 973
P.2d 66 (decided under prior law) and further discussion in § 64.50[1].

(n16)Footnote 16. See § 64.01[1].
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(n17)Footnote 17. Code Civ. Proc. § 2034.270.

(n18)Footnote 18. See Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1116-1117, 1 Cal. Rptr. 2d 222 .

(n19)Footnote 19. See National Steel Products Co. v. Superior Court (1985) 164 Cal. App. 3d 476, 485, 210 Cal.
Rptr. 535 (decided under prior law; technical engineering analysis prepared by expert for defendant manufacturer in
prior action was discoverable); see also Sanders v. Superior Court (1973) 34 Cal. App. 3d 270, 279, 109 Cal. Rptr.
770 (decided under prior law).
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§ 64.32 Supplemental Exchange

Following an exchange of expert witness list information under Code of Civil Procedure Section 2034.260,n1 a party
may observe that another party has designated an expert to testify about a subject that the first party had assumed would
not require expert testimony. Code of Civil Procedure Section 2034.280 permits that party to then designate his or her
own expert witness on that subject by submitting supplemental expert witness information within 20 days after the
original exchange.n2

The supplemental expert witness list must contain the name and address of any expert who will express an opinion on a
subject to be covered by an expert designated by an adverse party to the exchange, if the party supplementing an expert
witness list has not previously retained an expert to testify on that subject.n3 This supplemental list must be
accompanied by an expert witness declaration under Code of Civil Procedure Section 2034.260(c) concerning those
additional experts,n4 and by all discoverable reports and writings, if any, made by those additional experts.n5

Any expert designated in the supplemental list must be immediately available for deposition under Code of Civil
Procedure Section 2034.410 et seq. The deposition may be taken even though the time limit for discovery under Code
of Civil Procedure Section 2024.010 et seq. has expired.n6

A party may submit a supplemental expert witness list only if the party supplementing the expert witness list has not
previously retained an expert to testify on that subject.n7 Thus, a party who has designated an expert to testify on a
particular subject may not use a supplemental list to substitute experts. In fact, permitting a party to substitute a
supplemental expert witness for the originally designated expert may constitute reversible error.n8 For example, in
Basham v. Babcock, n9 a personal injury action, the defendant designated an orthopedist as an expert witness, and later
supplemented the list with a radiologist. Observing that the declarations of the experts indicated overlapping subjects,
the plaintiff moved to exclude the supplemental witness. The trial court denied the motion, but instructed the
supplemental witness not to testify to the same thing as the original witness. At trial the defendant did not call the
originally designated expert, but used the supplemental expert as his only witness. The appellate court said that it was
insufficient for the trial court simply to rule that the experts' testimony could not be redundant. The failure to call the
originally designated expert did not open the door for the supplemental expert to testify on subjects for which the
original expert was retained as an expert witness. To do so was a violation of the letter and spirit of former Code Civ.
Proc. § 2034 (now see Code of Civil Procedure Sections 2034.010-2034.730).n10 The Basham court found that the
error was not harmless, noting that the deposition testimony of the originally designated expert showed some agreement
with the plaintiff's expert, and that coming from a defense expert, that testimony would have boosted the plaintiff's
experts' credibility to the point where it might have resulted in a more favorable jury verdict.n11
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. See § 64.31[1],[2][a].

(n2)Footnote 2. See Code Civ. Proc. § 2034.280.

(n3)Footnote 3. Code Civ. Proc. § 2034.280(a).

(n4)Footnote 4. Code Civ. Proc. § 2034.280(b). For a discussion of the expert witness declaration, see §
64.31[2][a].

(n5)Footnote 5. Code Civ. Proc. § 2034.280(b). For a discussion of discoverable reports and writings of employed,
retained, or party experts, see § 64.31[2][b]. It should be noted that this provision appears to apply regardless of
whether there has been a demand for the exchange of discoverable reports and writings.

(n6)Footnote 6. Code Civ. Proc. § 2034.280(c).

(n7)Footnote 7. Code Civ. Proc. § 2034.280(a); Basham v. Babcock (1996) 44 Cal. App. 4th 1717, 1723, 52 Cal.
Rptr. 2d 456 (emphasis added).

(n8)Footnote 8. Basham v. Babcock (1996) 44 Cal. App. 4th 1717, 1723-1724, 52 Cal. Rptr. 2d 456 .

(n9)Footnote 9. Basham v. Babcock (1996) 44 Cal. App. 4th 1717, 52 Cal. Rptr. 2d 456 .

(n10)Footnote 10. Basham v. Babcock (1996) 44 Cal. App. 4th 1717, 1723, 52 Cal. Rptr. 2d 456 (defendant had
released original expert, and he was not available as rebuttal witness for plaintiff).

(n11)Footnote 11. Basham v. Babcock (1996) 44 Cal. App. 4th 1717, 1724, 52 Cal. Rptr. 2d 456 (trial judge
refused to have relevant portions of that expert's deposition read to jury).
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[Reserved]

Page 48



22 of 72 DOCUMENTS

California Deposition and Discovery Practice

Copyright 2008, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION III METHODS OF CIVIL DISCOVERY
PART C Other Discovery Methods

CHAPTER 64 Exchange of Expert Trial Witness Information
PART E. Deposition of Designated Experts

3-64 California Deposition and Discovery Practice § 64.40

§ 64.40 Provisions Governing Depositions Generally Applicable

On receipt of an expert witness list from a party, any other party may take the deposition of any person on the list.n1
One party's failure to comply in a timely manner with the demand for exchange of information may affect the ability of
the other party to take the expert's deposition. This may be viewed as noncompliance justifying exclusion of that
expert's testimony.n2 The exclusion sanction will apply only if the noncompliance was unreasonable.n3

The procedures for taking oral and written depositions set forth in Code of Civil Procedure Sections 2025.010-2028.080
apply to a deposition of a listed trial witness, except as modified by the provisions of Code of Civil Procedure Sections
2034.410-2034.470.n4 For discussion of the special provisions of Code of Civil Procedure Sections 2034.410-2034.470
applicable to taking the deposition of a designated expert witness, see §§ 64.41, 64.42.

An expert designated in a supplemental list must be immediately available for deposition. The deposition may be taken
even though the time limit for discovery under Code of Civil Procedure Sections 2024.010-2024.060 has expired.n5

For discussion of the time limits for completing discovery under Code of Civil Procedure Sections 2034.010-2034.730,
as provided by Code of Civil Procedure Section 2024.010-2024.060, see Chapter 3, Time Limits on Discovery.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.410.

(n2)Footnote 2. See Zellerino v. Brown (1991) 235 Cal. App. 3d 1097, 1117, 1 Cal. Rptr. 2d 222 (court excluded
plaintiff's experts from testifying when she did not disclose her experts until six days before trial, told opposing counsel
not to even request to take depositions before trial due to time constraints, and refused to permit depositions during trial;
however, plaintiff also failed to comply with several other provisions, and it is unclear whether this failure alone was
sufficiently unreasonable to justify total exclusion of all experts).

(n3)Footnote 3. Stanchfield v. Hamer Toyota, Inc. (1995) 37 Cal. App. 4th 1495, 1503-1504, 44 Cal. Rptr. 2d 565
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(n4)Footnote 4. See Code Civ. Proc. § 2034.410. For a discussion of general deposition procedures, see Chs.
50-53.

(n5)Footnote 5. See Code Civ. Proc. § 2034.280(c), discussed in § 64.32.
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§ 64.41 Place of Deposition of Employed, Retained, or Party Expert

The deposition of an expert who is a party or is employed or retained by a party, as described in Code of Civil
Procedure Section 2034.210(b),n1 must be taken at a place that is within 75 miles of the courthouse where the action is
pending. However, on motion for a protective order by the party designating an expert witness, and on a showing of
exceptional hardship, the court may order that the deposition be taken at a more distant place from the courthouse.n2
For forms for obtaining an order that the deposition be taken at a place more than 75 miles from the courthouse, see §
64.83.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. See § 64.01[1].

(n2)Footnote 2. Code Civ. Proc. § 2034.420.
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§ 64.42 Payment of Experts for Deposition Testimony

[1] Experts Entitled to Payment of Fees for Deposition

[a] ''Expert Witness'' Defined

A party desiring to depose an expert witness must provide compensation to that witness. When the witness is an expert
retained by another party, as defined by Code of Civil Procedure Section 2034.430, the deposing party must comply
with the payment provisions of Code of Civil Procedure Sections 2034.430-2034.460.

For example, a treating physician's reasonable and customary hourly or daily fees must be paid by the opposing party
under Code of Civil Procedure Section 2034.430(b) in order to take the treating physician's deposition.n1 Witness fees
incurred in deposing an opponent's treating physicians are not costs recoverable under Code of Civil Procedure Section
1033.5(a)(7)n2 by the prevailing party, because fees paid to physicians are not ordinary witness fees.n3 Deposition fees
paid to an opponent's treating physician are recoverable as costs under Code of Civil Procedure Section 1033.5(a)(8)
only if the expert was ordered by the court.n4

Expert witnesses who are required to testify at a deposition in situations not included within Code of Civil Procedure
Sections 2034.430-2034.450 must also be compensated, but their compensation is not governed by those provisions.n5

An expert is an ''expert witness'' within the definition of Code of Civil Procedure Section 2034.430(a) when he or she is
neither a party nor an employee of a party, and is any one of the following:n6

1. An expert, except one who is a party or an employee of a party, who has been retained by a party for
the purpose of forming and expressing an opinion in anticipation of the litigation or in preparation for the
trial of the action;n7

2. A treating physician and surgeon or other treating health care practitioner who is to be asked during
the deposition to express opinion testimony, including opinion or factual testimony regarding the past or
present diagnosis or prognosis made by the practitioner or the reasons for a particular treatment decision
made by the practitioner;n8

PRACTICE TIP:
A health care provider who treats a civil litigant and is thereafter deposed as a percipient witness by an
opposing party in that litigation is not entitled to an expert witness fee unless asked to express an opinion
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during the deposition. If asked to express an expert opinion, such as the patient's prognosis or reasons for
treatment, diagnoses, or prognoses provided in the past, the provider would be entitled to an expert fee.
Whether the health care provider was listed as an expert witness is not a condition precedent to
entitlement to an expert fee if the provider is asked to express an opinion.n9 It would seem prudent to
make every effort to arrange reasonable compensation with the health care provider in advance of his or
her deposition rather than indulging in other expensive and time consuming tactics. Commentary by John
F. DeMeo.

3. An architect, professional engineer, or licensed land surveyor, who was involved with the original
project design or survey for which he or she is asked to express an opinion within his or her expertise and
relevant to the action or proceeding;n10

4. An expert on another party's expert witness list, in a worker's compensation case arising under Labor
Code Section 3201 et seq. (worker's compensation and insurance) or Section 6100 et seq. (worker's
compensation and insurance for state employees).n11

[b] Fee

[i] Compensation for Time

A party desiring to depose a retained expert witness must pay the expert's reasonable and customary hourly or daily fee
for any time spent at the deposition.n12

The time spent at the deposition commences at the time noticed in the deposition subpoena or at the time of arrival if the
expert witness arrives late. The time spent at the deposition terminates when the expert witness is dismissed from the
deposition, whether or not he or she is actually deposed by any party attending the deposition.n13

If any counsel representing the expert or a nonnoticing party is late to the deposition, the expert's reasonable and
customary hourly or daily fee for the time period determined from the time noticed in the deposition subpoena until the
counsel's late arrival must be paid by that tardy counsel.n14

[ii] Amount of Fee

The hourly or daily fee paid to the expert witness by the deposing party must not exceed the fee charged the party who
retained the expert except where the expert donated his or her services to a charitable or other nonprofit
organization.n15

A daily fee may only be charged for a full day of attendance at a deposition or when the expert was required by the
deposing party to be available for a full day and the expert necessarily had to forego all business he or she would have
otherwise conducted that day but for the request that he or she be available all day for the scheduled deposition.n16

This fee limitation does not prohibit a variable fee schedule based on the type of services rendered. What it does do is
require an expert to charge for deposition testimony the same fee that would be charged to the retaining party for
testimonial as opposed to nontestimonial services.n17

Experts generally charge more for testimony at depositions or court proceedings than they do for consultative or
investigative services. Because most experts are retained by a party for consultative or investigative purposes only, in
that a party rarely deposes its own expert, this means that another party who subsequently deposes that expert may be
charged a higher fee.n18 For example, an architect who had been engaged by the plaintiff at the rate of $200 per hour
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for ordinary services and technical consultation charged the defendant $250 per hour for deposition testimony. This fee
was upheld by the court of appeal, which noted that according to his contract with the plaintiff, had the expert testified
for the plaintiff, he would have charged the plaintiff $250 per hour for those services.n19 In upholding the fee, based on
the expert's tiered fee schedule, the court noted that it is not only customary and usual, but also reasonable, for an expert
to demand higher fees for testimonial service than for other services. The higher rate for testimonial service is justified
by the fact that it is a more stressful, and a more valuable, type of service than nontestimonial services. The court also
noted that the statute does not preclude the use of variable fee schedules, nor does it limit the fee for deposition services
to whatever lower fee may be charged for nontestimonial services, such as investigative work.n20

PRACTICE TIP:
A party desiring to depose a retained expert witness or a non-retained expert who will be giving opinion
testimony, such as a plaintiff's treating physician in a personal injury action, must pay the expert's fee for
any time spent at the deposition. Thus, should the retaining counsel choose to depose his or her own
expert at the deposition, the party noticing the deposition must pay for that time. The retaining counsel
may question the expert to clarify or explain any potentially damaging response made during the direct
examination. Additional questioning by the retaining counsel may be appropriate in certain types of
cases. For example, when a personal injury plaintiff's treating physician is being deposed, plaintiff's
counsel may wish to explore certain topics such as the reasonableness and necessity of the medical and
hospital expense, the ability of plaintiff to perform previous occupational duties or recreational activities,
the reasonableness of the disability period, future surgery, prognosis, and the like.

If the retaining counsel becomes abusive in this type of activity, the party noticing the deposition of the
expert may move for a protective order alleging undue burden and expense and requesting an
apportionment of the expert's fee. Commentary by John F. DeMeo.

[2] Tender of Fees

[a] Prepayment Required

The party taking the deposition must either accompany the service of the deposition notice with a tender of the expert's
fee based on the anticipated length of the deposition or tender that fee at the commencement of the deposition.n21 The
expert's fee must be delivered to the attorney for the party designating the expert. If the deposition of the expert takes
longer than anticipated, the party giving notice of the deposition must pay the balance of the expert's fee within five
days of receipt of an itemized statement from the expert.n22

The party designating the expert is responsible for any fee charged by the expert for preparing for the deposition and for
traveling to the place of the deposition, as well as for any travel expenses of the expert.n23

[b] Tender Effective to Require Production of Expert Witness

The service of a proper deposition notice accompanied by the tender of the expert witness fee described in Code of Civil
Procedure Section 2034.430n24 is effective to require the party employing or retaining the expert to produce the expert
for the deposition.n25 However, even if the noticing party tenders the expert fee, the party designating the expert has no
burden to produce the expert if the expert is merely a percipient witness who was designated as an expert because the
designating party intends to ask questions that may call for that individual to render an expert opinion. Under Code of
Civil Procedure Sections 2034.430-2034.450, the designating party has the burden of producing an expert witness for
deposition only if the noticing party tenders the expert witness fee and the expert is retained by the designating party for
the purpose of preparation for trial.n26 If the party noticing the deposition fails to tender the expert's fee as required
under Code of Civil Procedure Section 2034.430, the expert shall not be deposed at that time unless the parties stipulate
otherwise.n27 For a form of deposition notice that may be adapted for use for an expert witness, see Chapter 51.
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If fees are not properly tendered, the court may not impose sanctionsn28 based on the expert's failure to appear at the
deposition.n29

For a discussion of exclusion from evidence of an expert's testimony based on a party's failure to make that expert
available for deposition under Code of Civil Procedure Sections 2034.410-2034.470, see § 64.50.

[3] Motion to Set Compensation of Expert

[a] Generally

If a party desiring to take the deposition of an expert witness under Code of Civil Procedure Sections
2034.410-2034.470 deems that the hourly or daily fee of that expert for providing deposition testimony is unreasonable,
that party may move for an order setting the compensation of that expert. Notice of the motion must be given to the
expert. The motion must, in addition, be accompanied by a declaration stating facts showing a reasonable and
good-faith attempt at an informal resolution of each issue presented by the motion.n30

In any such attempt at an informal resolution, either the party or the expert must provide the other with (1) proof of the
ordinary and customary fee actually charged and received by that expert for similar services provided outside the
subject litigation, (2) the total number of times the presently demanded fee has ever been charged and received by that
expert, and (3) the frequency and regularity with which the presently demanded fee has been charged and received by
that expert within the two-year period preceding the hearing on the motion.n31

In addition to any other facts or evidence, the expert or the party designating the expert must provide, and the court's
determination of the reasonableness of the fee must be based on, the proof described in the preceding paragraph.
Provisions (2) and (3) apply to actions filed after January 1, 1994. In making its determination, the court may also
consider the ordinary and customary fees charged by similar experts for similar services within the relevant community
and any other factors the court deems necessary or appropriate.n32 Thus, in a case where an expert in construction
defects had received a $360 hourly fee ''on 24 separate occasions, including 86 depositions, 12 trials, 17 mediations and
9 arbitrations,'' the court did not abuse its discretion by ordering the deposing party to pay only $250 per hour, in light
of the fact that similar experts in the area charged a lesser fee.n33

For forms for use in obtaining an order setting the compensation of an expert for providing deposition testimony, see §
64.84.

[b] When Court Must Set Fee

The court must set the fee of the expert for providing deposition testimony if it determines that the fee demanded by that
expert is unreasonable based on the evidence and factors considered.n34

[c] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to set an expert witness fee, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.n35

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
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DiscoveryCivil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Baker-Hoey v. Lockheed Martin Corp. (2003) 111 Cal. App. 4th 592, 595-596, 3 Cal. Rptr. 3d 593
(treating physicians' fees that defendant corporation had to pay when deposing physicians in connection with plaintiff
residents' claims against corporation for groundwater contamination were not recoverable as costs, although corporation
was prevailing party at trial; physicians were not court-ordered experts, and fees paid to physicians were not ordinary
witness fees) (decided under prior law).

(n2)Footnote 2. Code Civ. Proc. § 1033.5(a)(7) provides that a prevailing party in tort case may recover as costs
ordinary witness fees incurred in deposing a witness.

(n3)Footnote 3. Baker-Hoey v. Lockheed Martin Corp. (2003) 111 Cal. App. 4th 592, 597-600, 3 Cal. Rptr. 3d
593 (treating physicians are experts and recovery of their fees as costs accordingly are governed by Code Civ. Proc. §
1033.5(a)(8), not provisions applicable to ordinary witnesses).

(n4)Footnote 4. Baker-Hoey v. Lockheed Martin Corp. (2003) 111 Cal. App. 4th 592, 595-596, 3 Cal. Rptr. 3d
593 ; Code Civ. Proc. § 1033.5(a)(8) (fees or expert witness fees ordered by court are recoverable); see also Code Civ.
Proc. § 1033.5(b)(1) (specifically disallowing expert fees as costs unless court has ordered fees to be incurred, absent
specific authorizing statute).

(n5)Footnote 5. For discussion of payment of compensation to nonretained experts, see § 53.08[2]. See also Evid.
Code § 731 (payment of expert witness appointed by court).

(n6)Footnote 6. Code Civ. Proc. § 2034.430(a).

(n7)Footnote 7. Code Civ. Proc. § 2034.430(a)(1); see Code Civ. Proc. § 2034.210(b), discussed in § 64.01[1].
See, e.g., In re Kegg (N.D. Ohio 1987) 116 F.R.D. 643, 644-645 (retired employee of products liability defendant was
not entitled to compensation under Federal Rules as expert witness regarding deposition by opposing party).

(n8)Footnote 8. Code Civ. Proc. § 2034.430(a)(2) (statute excludes expert whose testimony requires only reading
of words and symbols contained in medical records).

(n9)Footnote 9. See Brun v. Bailey (1994) 27 Cal. App. 4th 641, 32 Cal. Rptr. 2d 624.

(n10)Footnote 10. Code Civ. Proc. § 2034.430(a)(3).

(n11)Footnote 11. Code Civ. Proc. § 2034.430(f).

(n12)Footnote 12. Code Civ. Proc. § 2034.430(b); see also Code Civ. Proc. § 2034.260(c)(5), discussed in §
64.31[2][a] (expert witness declaration must state hourly and daily fee of employed, retained, or party expert witness
for providing deposition testimony and for consulting with retaining attorney).

(n13)Footnote 13. Code Civ. Proc. § 2034.430(b).

(n14)Footnote 14. Code Civ. Proc. § 2034.430(c).

(n15)Footnote 15. Code Civ. Proc. § 2034.430(d).

(n16)Footnote 16. Code Civ. Proc. § 2034.430(e).

(n17)Footnote 17. Rancho Bernardo Development Co. v. Superior Court (1992) 2 Cal. App. 4th 358, 361-363, 2
Cal. Rptr. 2d 878 .
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(n18)Footnote 18. See Rancho Bernardo Development Co. v. Superior Court (1992) 2 Cal. App. 4th 358, 362, 2
Cal. Rptr. 2d 878 .

(n19)Footnote 19. Rancho Bernardo Development Co. v. Superior Court (1992) 2 Cal. App. 4th 358, 362, 2 Cal.
Rptr. 2d 878 .

(n20)Footnote 20. Rancho Bernardo Development Co. v. Superior Court (1992) 2 Cal. App. 4th 358, 362, 2 Cal.
Rptr. 2d 878 (court specifically did not address reasonableness of fee).

(n21)Footnote 21. Code Civ. Proc. § 2034.450(a); True v. Shank (2000) 81 Cal. App. 4th 1250, 1257, 97 Cal.
Rptr. 2d 462 (expert witness fees may be tendered either with deposition notice or at commencement of deposition).

(n22)Footnote 22. Code Civ. Proc. § 2034.450.

(n23)Footnote 23. Code Civ. Proc. § 2034.440.

(n24)Footnote 24. See discussion in [a], above.

(n25)Footnote 25. Code Civ. Proc. § 2034.460(a). See also Tahoe Forest Inn v. Superior Court (1979) 99 Cal.
App. 3d 509, 512, 160 Cal. Rptr. 314 (tender of expert's fee required under former discovery statute as condition
precedent to duty of party to make his or her expert available for deposition). Compare Code Civ. Proc. § 2025.280(a)
(service of deposition notice alone effective to require deponent who is officer, director, managing agent, or employee
of party to attend and testify at deposition).

(n26)Footnote 26. Hurtado v. Western Medical Center (1990) 222 Cal. App. 3d 1198, 1203, 272 Cal. Rptr. 324
(decided under prior law).

(n27)Footnote 27. Code Civ. Proc. § 2034.460(b).

(n28)Footnote 28. See Code Civ. Proc. § 2025.450, discussed in Ch. 51 (sanctions against party for failure of
party-affiliated deponent to appear or testify at deposition after service of deposition notice).

(n29)Footnote 29. See Tahoe Forest Inn v. Superior Court (1979) 99 Cal. App. 3d 509, 512, 160 Cal. Rptr. 314
(decided under prior law); see also Code Civ. Proc. § 2034.460.

(n30)Footnote 30. Code Civ. Proc. § 2034.470.

(n31)Footnote 31. Code Civ. Proc. § 2034.470(b).

(n32)Footnote 32. Code Civ. Proc. § 2034.470.

(n33)Footnote 33. Marsh v. Mountain Zephyr, Inc. (1996) 43 Cal. App. 4th 289, 294, 303, 50 Cal. Rptr. 2d 493 .

(n34)Footnote 34. Code Civ. Proc. § 2034.470(f).

(n35)Footnote 35. Code Civ. Proc. § 2034.470(g). For further discussion of monetary sanctions, see Ch. 42.
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§ 64.50 Exclusion From Evidence of Expert Testimony

[1] Exclusion From Trial

[a] Exclusion Procedures

On the objection of any party who has made a complete and timely compliance with the exchange requirements of Code
of Civil Procedure Section 2034.260,n1 the trial court is required to exclude from evidence the expert opinion of any
witness that is offered by any party who has unreasonably failed to do any of the following:n2

List that witness as an expert under Code of Civil Procedure Section 2034.260;n3

Submit an expert witness declaration;n4

Produce reports and writings of expert witnesses under Code of Civil Procedure Section 2034.270;
andn5

Make that expert witness available for a deposition under Code of Civil Procedure Sections
2034.410-2034.470.n6

These exclusion provisions apply except as provided in Code of Civil Procedure Sections 2034.610-2034.630
(proceeding to augment or amend expert witness information),n7Code of Civil Procedure Sections 2034.710-2034.730
(proceeding to submit tardy expert witness information),n8 and Code of Civil Procedure Section 2034.310 (nonlisted
expert may be called to testify if listed by another party or for impeachment purposes).n9

These exclusion provisions do not apply to pretrial proceedings. For example, a declaration under penalty of perjury by
an expert who was not listed pursuant to Code of Civil Procedure Section 2034.010-2034.730 may properly be offered
as support for a party's position on a pretrial motion.n10 For further discussion of this exception, see [2], below.

[b] Determining ''Unreasonable Failure''

Interpretation of the phrase ''unreasonably failed'' has been the key in applying the expert testimony exclusion
provisions of Code of Civil Procedure Section 2034.300, discussed in [1], above. In the malpractice case of Bonds v.
Roy (1999) 20 Cal. 4th 140, 83 Cal. Rptr. 2d 289, 973 P.2d 66 , the trial court excluded a defense expert witness's
testimony on a particular issue pursuant to former Code Civ. Proc. § 2034(j)(2) (now see Code of Civil Procedure
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Section 2034.300(b)) (failure to submit expert witness declaration).n11 The defendant had in fact submitted an expert
witness declaration, but that declaration did not mention that the expert was expected to testify on the particular issue on
which the court excluded testimony.

The Supreme Court, in affirming the trial court's ruling, interpreted a ''failure'' to submit a declaration under former
Code Civ. Proc. § 2034(j)(2) (now see Code of Civil Procedure Section 2034.300(b)) to include not only a failure to
submit a declaration altogether, but also a failure to submit an expert witness declaration that complies fully with the
content requirements of former Code Civ. Proc. § 2034(f)(2) (now see Code of Civil Procedure Section
2034.260(c)).n12 In this case, the defendant ''failed'' to submit a declaration in that the declaration did not provide the
general substance of all the testimony that the expert was expected to give. Although the defendant made a motion to
amend the declaration under former Code Civ. Proc. § 2034(k) (now see Code of Civil Procedure Sections
2034.610-2034.630) in order to correct this failure, this motion was not made until moments before the expert was to be
sworn as a witness, near the close of the trial, and the trial court was within its discretion denying that motion as
untimely.n13

Similarly, one court of appeal excluded expert testimony under former Code Civ. Proc. § 2034(j)(4) (now see Code of
Civil Procedure Section 2034.300(d)) (failure to make expert available for deposition), to the extent that the testimony
went beyond opinions the expert had expressed during his deposition.n14 In his deposition, the expert testified as to
specific opinions, and affirmatively stated that these were the only opinions he intended to offer at trial, and promised to
notify defendant if he later formulated others. This the expert did not do. Nor did plaintiff make a timely motion to
amend the expert's declaration under former Code Civ. Proc. § 2034(k) (now see Code of Civil Procedure Sections
2034.610-2034.630), although that declaration regarding this expert arguably was broad enough to encompass the
additional testimony.n15 The court reasoned that the case did not turn on the adequacy of the expert witness declaration.
It turned, rather, on a party's right to rely on the other party's expert's express representation that the opinions expressed
during an expert deposition were the only ones that needed be met at trial. Although this case did not present precisely
the situation described in former Code Civ. Proc. § 2034(j)(4) (now see Code of Civil Procedure Section
2034.300(d)),n16 it was sufficiently similar in that the expert was, in effect, not made available for deposition as to the
further opinions he offered at trial, opinions which, in his deposition testimony, he had assured defense counsel he did
not have. The court concluded that it would be grossly unfair and prejudicial to hold otherwise.n17

Another court of appeal held that expert testimony is not to be excluded under former Code Civ. Proc. § 2034(j)(4) (now
see Code of Civil Procedure Section 2034.300(d)) unless the party offering the testimony ''unreasonably'' failed to make
that expert witness available for deposition under former Code Civ. Proc. § 2034(i) (now see Code of Civil Procedure
Sections 2034.410-2034.470). In Stanchfield v. Hamer Toyota, Inc.,n18 the party seeking to present the testimony did
make the expert available for a deposition, although the deposition was never completed because the expert needed
more time to develop his opinions. The court concluded that this was not an unreasonable failure to make the witness
available for deposition, especially since the opposing party did nothing at the time and waited until two weeks before
the trial date before making an objection.n19

One court of appeal refused to allow plaintiff's treating physicians to testify as experts because the treating physicians
were not listed or identified by name, as required by former Code Civ. Proc. § 2034(j)(1) (now see Code of Civil
Procedure Section 2034.300(a)) (failure to list witness as an expert), but simply referred to in the expert witness
designation as ''all past or present examining and/or treating physicians.''n20 Although no expert declaration is required
for a treating physician who will be called to testify at trial as an expert witness,n21 retained experts must be
designated, and the designation must be accompanied by the expert witness declaration described in Code of Civil
Procedure Section 2034.260(c).n22 The ''transformation from treating physician to expert does not occur unless the
treating physician is identified by name and address in the proponent's designation.''n23 The court found no authority to
support plaintiff's contention that her discovery responses should be viewed as ''substantial compliance'' with the
specific requirements of former Code Civ. Proc. § 2034 (now see Code of Civil Procedure Sections
2034.010-2034.730). Although the Supreme Court suggested in Schreiber that ''an opposing party would ... be prudent
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to ask a treating physician at his deposition whether he holds any opinions on [the matters about which expert testimony
will be required at trial], and if so, in what manner he obtained the factual underpinning of those opinions,'' the Supreme
Court ''has not suggested that, to be prudent, defense counsel ought to depose every treating physician without regard to
whether the treating physician has been designated as an expert.''n24 Expressing concern that medical malpractice
cases are already particularly complex and expensive to prosecute and to defend, the court found nothing in Schreiber to
suggest that the Supreme Court intended to impose further, unnecessary economic burdens on either side by
encouraging more depositions than reasonably necessary.n25

[2] No Exclusion From Pretrial Proceedings

Expert testimony offered by a party who has not complied with the applicable provisions of Code of Civil Procedure
Sections 2034.010-2034.730 will be excluded from trial.n26 However, expert testimony offered by a noncomplying
party will not be excluded from pretrial proceedings.n27

Kennedy v. Modesto City Hospital n28 was a medical malpractice action in which the trial court granted summary
judgment for the defendants hospital and physician on the ground that there was no triable question on the issue of
negligence. The plaintiff's opposition to the motion for summary judgment was based on the theory of res ipsa loquitur,
supported by the declarations of two physicians, one of whom had not been designated as an expert witness and the
other of whom had been improperly designated. On appeal, the court said that clearly the trial court granted the
summary judgment motion because it excluded consideration of the declarations of the plaintiff's physician experts, and
had the trial court considered those declarations, it would have properly denied the motion. Moreover, it noted that the
exclusion was exclusively based on the procedural bar posed by former Code Civ. Proc. § 2034 (now see Code of Civil
Procedure Sections 2034.010-2034.730), and was unrelated to any evidentiary objection under the Evidence Code.n29
In reversing the judgment, the court of appeal observed that this was a case of first impression.n30

The court examined the language of former Code Civ. Proc. § 2034 (now see Code of Civil Procedure Sections
2034.210, 2034.220, and 2034.260), finding that by use of terms such as ''trial date,''n31''trial witness,''n32 ''evidence at
trial,''n33 and ''trial of the action,''n34 the legislature intended that its provisions apply only to the actual trial, and not to
pretrial proceedings.n35 Additionally, the court observed that admissibility at trial is not necessarily the same as
admissibility at a pretrial proceeding such as a summary judgment proceeding. For example, a declaration is not
admissible at trial, but is expressly admissible in a summary judgment proceeding.n36 So too, evidence made
inadmissible at trial by reason of the express procedural bar contained in Code of Civil Procedure Section 2034.300, is
not necessarily made inadmissible in a summary judgment proceeding.n37

Further, the Kennedy court opined that excluding the physician experts' testimony would not further the purpose of
summary judgment, which is to eliminate the necessity of trying sham and meritless cases. Summary judgment is not
intended to stop facially meritorious cases at that early stage by reason of a procedural bar that at trial may be
overcome.n38 It would be unfair to permit a procedural bar applicable at trial to knock out the plaintiff's case at the
summary judgment stage.n39

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil
ProcedureDiscoveryDisclosuresSanctionsCivil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil
ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. See discussion in §§ 64.30[1] and 64.31[1], [2][a].

(n2)Footnote 2. Code Civ. Proc. § 2034.300; see, e.g., Zellerino v. Brown (1991) 235 Cal. App. 3d 1097,
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1113-1118, 1 Cal. Rptr. 2d 222 (upholding trial court order precluding plaintiff from introducing expert testimony due
to her failure to comply with all four requirements, even though direct result of exclusion was nonsuit against plaintiff).

(n3)Footnote 3. Code Civ. Proc. § 2034.300(a); see §§ 64.31[1], 64.31[1].

(n4)Footnote 4. Code Civ. Proc. § 2034.300(b); see § 64.31[1], [2][a].

(n5)Footnote 5. Code Civ. Proc. § 2034.300(c); see §§ 64.30[2], 64.31[2][b].

(n6)Footnote 6. Code Civ. Proc. § 2034.300(d); see § 64.40.

(n7)Footnote 7. See § 64.60.

(n8)Footnote 8. See § 64.61.

(n9)Footnote 9. Code Civ. Proc. § 2034.300; see § 64.62 (discussing Code Civ. Proc. § 2034.310.

(n10)Footnote 10. Kennedy v. Modesto City Hospital (1990) 221 Cal. App. 3d 575, 580-582, 270 Cal. Rptr. 544
(summary judgment motion).

(n11)Footnote 11. See § 64.31[2][a].

(n12)Footnote 12. See discussion in § 64.31[2][a].

(n13)Footnote 13. Bonds v. Roy (1999) 20 Cal. 4th 140, 142-143, 145-146, 149, 83 Cal. Rptr. 2d 289, 973 P.2d
66 (disapproving contrary rulings in Castaneda v. Bornstein (1995) 36 Cal. App. 4th 1818, 1828-1830, 43 Cal. Rptr.
2d 10 and Martinez v. City of Poway (1993) 12 Cal. App. 4th 425, 429-430, 15 Cal. Rptr. 2d 644 ); see also discussion
of timeliness of motion to augment or amend in § 64.60[1].

(n14)Footnote 14. Jones v. Moore (2000) 80 Cal. App. 4th 557, 564-565, 95 Cal. Rptr. 2d 216 (legal malpractice
case).

(n15)Footnote 15. Jones v. Moore (2000) 80 Cal. App. 4th 557, 564-565, 95 Cal. Rptr. 2d 216 .

(n16)Footnote 16. Under Code of Civ. Proc. § 2034.300(d), on the objection of any party who has complied with
the requirement of serving expert witness declarations, a trial court must exclude from evidence the expert opinion of
any witness offered by a party who has unreasonably failed to make the expert available for a deposition.

(n17)Footnote 17. Jones v. Moore (2000) 80 Cal. App. 4th 557, 565, 95 Cal. Rptr. 2d 216 (finding admission of
new and unexpected testimony under these circumstances was contrary to an important goal of former Code Civ. Proc.
§ 2034 (now see Code Civ. Proc. §§ 2034.010-2034.730), which is to enable parties to prepare properly for trial, citing
Roy v. Bonds (1999) 20 Cal. 4th 140, 83 Cal. Rptr. 2d 289, 973 P.2d 66 ).

(n18)Footnote 18. Stanchfield v. Hamer Toyota, Inc. (1995) 37 Cal. App. 4th 1495, 44 Cal. Rptr. 2d 565 .

(n19)Footnote 19. Stanchfield v. Hamer Toyota, Inc. (1995) 37 Cal. App. 4th 1495, 1503-1504, 44 Cal. Rptr. 2d
565 .

(n20)Footnote 20. Kalaba v. Gray (2002) 95 Cal. App. 4th 1416, 1423-1424, 116 Cal. Rptr. 2d 570 (concluding
that plaintiff ''failed to comply with either the letter or the spirit of the Civil Discovery Act.''

(n21)Footnote 21. See Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 34-35, 91 Cal. Rptr. 2d 293, 989 P.2d
720 (discussed in § 64.03).
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(n22)Footnote 22. Kalaba v. Gray (2002) 95 Cal. App. 4th 1416, 1422-1423, 116 Cal. Rptr. 2d 570 ; see §
64.31[1], [2] (discussing former Code Civ. Proc. § 2034(f)).

(n23)Footnote 23. Kalaba v. Gray (2002) 95 Cal. App. 4th 1416, 1418, 116 Cal. Rptr. 2d 570 .

(n24)Footnote 24. Kalaba v. Gray (2002) 95 Cal. App. 4th 1416, 1423-1424, 116 Cal. Rptr. 2d 570 (emphasis in
original).

(n25)Footnote 25. Kalaba v. Gray (2002) 95 Cal. App. 4th 1416, 1424, 116 Cal. Rptr. 2d 570 .

(n26)Footnote 26. See Code Civ. Proc. § 2034.300, discussed under [1], above.

(n27)Footnote 27. See Kennedy v. Modesto City Hospital (1990) 221 Cal. App. 3d 575, 582, 270 Cal. Rptr. 544
(summary judgment).

(n28)Footnote 28. Kennedy v. Modesto City Hospital (1990) 221 Cal. App. 3d 575, 270 Cal. Rptr. 544 .

(n29)Footnote 29. Kennedy v. Modesto City Hospital (1990) 221 Cal. App. 3d 575, 580, 270 Cal. Rptr. 544 .

(n30)Footnote 30. Kennedy v. Modesto City Hospital (1990) 221 Cal. App. 3d 575, 581, 270 Cal. Rptr. 544 (court
observed that absent a trial court order, the timing provisions of Code Civ. Proc. §§ 437c and former Code Civ. Proc. §
2034(a)(2) (now see Code Civ. Proc. Sections 2034.010-2034.730) make it unlikely that summary judgment
proceedings would overlap the exchange of expert witness information).

(n31)Footnote 31. See, e.g., Code Civ. Proc. §§ 2034.210, 2034.220.

(n32)Footnote 32. See, e.g., Code Civ. Proc. §§ 2034.210, 2034.220.

(n33)Footnote 33. See, e.g., Code Civ. Proc. §§ 2034.210(a), 2034.260(b)(1).

(n34)Footnote 34. See, e.g., Code Civ. Proc. § 2034.210(b).

(n35)Footnote 35. Kennedy v. Modesto City Hospital (1990) 221 Cal. App. 3d 575, 582, 270 Cal. Rptr. 544 ; see
also Code Civ. Proc. § 2034.300 (although it does not use any of these terms, section was found persuasive by the court
of appeal).

(n36)Footnote 36. See Code Civ. Proc. § 437c(b)(1).

(n37)Footnote 37. Kennedy v. Modesto City Hospital (1990) 221 Cal. App. 3d 575, 582, 270 Cal. Rptr. 544
(interpreting former Code Civ. Proc. § 2034(j)).

(n38)Footnote 38. Kennedy v. Modesto City Hospital (1990) 221 Cal. App. 3d 575, 582-583, 270 Cal. Rptr. 544
(inadmissibility may have been overcome at the trial stage by a motion to augment under former Code Civ. Proc. §
2034(k) (now see Code of Civ. Proc. §§ 2034.610-2034.630) or a motion to submit tardy information under former
Code Civ. Proc. § 2034(l) (now see Code of Civ. Proc. §§ 2034.710-2034.730), discussed in §§ 64.60, 64.61,
respectively).

(n39)Footnote 39. Kennedy v. Modesto City Hospital (1990) 221 Cal. App. 3d 575, 583, 270 Cal. Rptr. 544 .
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§ 64.51 Standing to Object to Use of Expert

A party who is in compliance with the requirements for exchange of expert witness information is entitled to object to
the calling of an expert witness by another noncomplying party.n1 Conversely, a party who is not in compliance with
the requirements for exchange of expert witness information does not have standing to object to the calling of an expert
witness by another noncomplying party.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresGeneral OverviewCivil ProcedureDiscoveryDisclosuresMandatory
DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.300.

(n2)Footnote 2. See Code Civ. Proc. § 2034.300; West Hills Hospital v. Superior Court (1979) 98 Cal. App. 3d
656, 660, 159 Cal. Rptr. 645 (decided under prior law).
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§ 64.52 Harmless Failure to Comply With Exchange Procedures

A failure to comply by a party calling an expert witness may be ruled harmless if the opposing party has obtained the
general substance of the expert's proposed testimony through depositions, and thus was able to prepare for
cross-examination of the expert.n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresGeneral OverviewCivil ProcedureDiscoveryDisclosuresMandatory
DisclosuresCivil ProcedureDiscoveryDisclosuresSanctionsCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMisconduct

FOOTNOTES:
(n1)Footnote 1. Kennemur v. State of California (1982) 133 Cal. App. 3d 907, 918 n.5, 184 Cal. Rptr. 393 (decided
under prior law).
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[Reserved]
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§ 64.60 Augmentation and Amendment of Expert Witness Information

[1] Motion to Augment or Amend

On motion of any party who has engaged in a timely exchange of expert witness information, the court may grant leave
(1) to augment that party's expert witness list and declaration by adding the name and address of any expert witness
whom that party has subsequently retained, or (2) to amend that party's expert witness declaration with respect to the
general substance of the testimony that an expert previously designated is expected to give.n1 The motion must be made
sufficiently in advance of the time limit for the completion of discovery under Code of Civil Procedure Section
2024.010 et seq. to permit the deposition of any expert to whom the motion relates to be taken within that time limit,
except that under exceptional circumstances, the court may permit the motion to be made at a later time.n2 The motion
must be accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an information
resolution of each issue presented by the motion.n3

In addition, the demand, and all expert witness lists and declarations exchanged in response to it, must be lodged with
the court if their contents are relevant to an issue in the motion.n4

A court's order that discovery is closed except for experts who are allowed to be designated late does not constitute
permission for a party to augment that party's list of experts without bringing the statutory motion. A party who wishes
to substitute an expert for one already designated must make a motion to augment that party's list of experts as required
by Code of Civil Procedure Sections 2034.610-2034.630.n5

If the trial court grants a defendant's motion for a new trial after the plaintiff has rejected a reduction in damages, the
court must grant the plaintiff's motion to designate new expert witnesses, provided the motion is made a sufficient time
before the new trial to afford the defendant the opportunity to depose the new experts.n6

For forms for use in obtaining leave to augment an expert witness list and declaration, or to amend an expert witness
declaration, see § 64.85.

[2] Grounds for Motion to Augment or Amend

[a] Determination by Court

The court may grant leave to augment or amend an expert witness list or declaration only after taking into account the
extent to which the opposing party has relied on the list of expert witnesses, and only after determining the
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following:n7

1. Any party opposing the motion will not be prejudiced in maintaining that party's action or defense on
the merits;

2. The moving party either (a) would not, in the exercise of reasonable diligence, have determined to call
that expert witness or have decided to offer the different or additional testimony of that expert witness, or
(b) failed to determine to call that expert witness, or to offer the different or additional testimony of that
expert witness, as a result of mistake, inadvertence, surprise, or excusable neglect;

3. The moving party has sought leave to augment or amend promptly after deciding to call the expert
witness or to offer the different or additional testimony; and

4. The moving party has promptly thereafter served a copy of the proposed expert witness information
concerning the expert or the testimony described in Code of Civil Procedure Section 2034.260 on all
other parties who have appeared in the action.

A party will be prejudiced by augmentation when, due to its reliance on the previous list of experts, it is not prepared for
the new testimony, and cannot be prepared to respond to the new testimony in time for trial. The fact that the new expert
will give testimony adverse to a party or will give testimony that is not cumulative of other testimony does not cause
prejudice.n8

A change of testimony by an expert witness constitutes surprise sufficient to support augmentation of a witness list
when the attorney for the designating party had previously interviewed the witness, and determined the substance of the
testimony expected.n9 Thus, the defendant physician in a medical malpractice action was properly permitted to
augment his expert witness list to substitute a new physician expert for the one previously designated, when the
previously designated expert had previously stated that the case was defensible because the defendant's care and
treatment were not negligent, but at the deposition changed his testimony and indicated that the defendant had breached
the standard of care.n10

The trial court has the discretion to determine whether the party requesting augmentation or amendment sought leave to
do so in a prompt fashion. For example, when a plaintiff sought leave to augment his expert witness declaration to
expand the scope of the proposed testimony of one expert witness 22 days after he became aware of the need to do so,
causing the motion to be heard within two weeks of the scheduled trial date, the trial court was well within its discretion
in denying the motion.n11

[b] Conditions Attached to Leave to Augment or Amend

Leave to augment or amend must be conditioned on the moving party making the expert immediately available for
deposition under Code of Civil Procedure Sections 2034.410-2034.470, and on such other terms as may be just,
including, but not limited to, allowing the opposing party to designate additional expert witnesses, or to elicit additional
opinions from experts previously designated, continuing trial for a reasonable period of time, and awarding costs and
litigation expenses to the opposing party.n12

Additional conditions may be appropriate depending on the type of case. For example, in a medical malpractice action
when the court granted the defendant leave to augment his list, it added conditions requested by the plaintiff.
Accordingly, that defendant was limited to one new expert, who was to be made available for deposition at the office of
the plaintiff's attorney with all expenses paid by the defendant. Additionally, to the extent the information was readily
available, the defendant was to provide an itemization of amounts paid to the new expert by the defendant's insurer for
purposes of consultation or testimony within the last three years, as well as the name of the plaintiff's attorney in each of
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those cases.n13

[3] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to augment or amend expert witness information, unless it
finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.610(a).

(n2)Footnote 2. Code Civ. Proc. § 2034.610(b). See discussion of time limits on discovery in Ch. 3. See Ch. 8 for
application to extend time.

(n3)Footnote 3. Code Civ. Proc. § 2034.610(c).

(n4)Footnote 4. See Code Civ. Proc. § 2034.290(c) (demand, lists, or declarations must be lodged whenever they
become relevant to an issue in any pending matter in the action).

(n5)Footnote 5. Richaud v. Jennings (1993) 16 Cal. App. 4th 81, 87-91, 19 Cal. Rptr. 790, 19 Cal. Rptr. 2d 790
(interpreting former Code Civ. Proc. § 2034(k)).

(n6)Footnote 6. Guzman v. Superior Court (1993) 19 Cal. App. 4th 705, 708, 23 Cal. Rptr. 2d 585 .

(n7)Footnote 7. Code Civ. Proc. § 2034.620.

(n8)Footnote 8. Dickison v. Howen (1990) 220 Cal. App. 3d 1471, 1478-1479, 270 Cal. Rptr. 188 (new expert
was to testify on exactly the same issue on which previously designated expert was to testify).

(n9)Footnote 9. Dickison v. Howen (1990) 220 Cal. App. 3d 1471, 1478, 270 Cal. Rptr. 188 . Note that, although
both parties and the court discussed the issue as augmentation, which was governed by former Code Civ. Proc. §
2034(k) (now see Code Civ. Proc. §§ 2034.610-2034.630), in the middle of its analysis the court discussed former Code
Civ. Proc. § 2034(l) (now see Code Civ. Proc. §§ 2034.710-2034.730), which governs the submission of tardy expert
witness information; the language of each provision is almost identical and may be the result of a typographical error.

(n10)Footnote 10. Dickison v. Howen (1990) 220 Cal. App. 3d 1471, 1476-1478, 270 Cal. Rptr. 188 .

(n11)Footnote 11. Martinez v. City of Poway (1993) 12 Cal. App. 4th 425, 432, 15 Cal. Rptr. 2d 644 (disapproved
on another ground in Bonds v. Roy (1999) 20 Cal. 4th 140, 142-143, 145-146, 149, 83 Cal. Rptr. 2d 289, 973 P.2d 66
).

(n12)Footnote 12. Code Civ. Proc. § 2034.620(d).

(n13)Footnote 13. Dickison v. Howen (1990) 220 Cal. App. 3d 1471, 1479-1480, 270 Cal. Rptr. 188 .

(n14)Footnote 14. Code Civ. Proc. § 2034.630. For further discussion of monetary sanctions, see Ch. 42.
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§ 64.61 Submission of Tardy Expert Witness Information

[1] Motion to Submit

On motion of any party who has failed to submit expert witness information on the date specified in a demand for that
exchange, the court may grant leave to submit that information on a later date.n1 The motion must be made sufficiently
in advance of the time limit for the completion of discovery under Code of Civil Procedure Section 2024.010 et seq. to
permit the deposition of any expert to whom the motion relates to be taken within that time limit, except that under
exceptional circumstances, the court may permit the motion to be made at a later time.n2 The motion must be
accompanied by a declaration stating facts showing a reasonable and good-faith attempt at an informal resolution of
each issue presented by the motion.n3

For forms for use in obtaining leave to submit tardy expert witness information, see § 64.86.

[2] Conditions for Permitting Submission

The court may grant leave to submit tardy expert witness information only after taking into account the extent to which
the opposing party has relied on the absence of a list of expert witnesses.n4 The court must grant leave to submit tardy
expert witness information only if it determines that any party opposing the motion will not be prejudiced in
maintaining that party's action or defense on the merits, and that the moving party has done the following:n5

1. Failed to submit that information as the result of mistake, inadvertence, surprise, or excusable neglect;

2. Sought such leave promptly after learning of the mistake, inadvertence, surprise, or excusable neglect;
and

3. Promptly thereafter served a copy of the proposed expert witness information described in Code of
Civil Procedure Section 2034.260 on all other parties who have appeared in the action.

This order must be conditioned on the moving party making that expert available immediately for a deposition under
Code of Civil Procedure Sections 2034.410-2034.470. The order may include such other terms as may be just,
including, but not limited to, permitting any opposing party to designate additional expert witnesses or to elicit
additional opinions from those previously designated, continuing the trial for a reasonable period of time, and awarding
costs and litigation expenses to the party opposing the motion.n6 Whether to grant relief from the failure to timely
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submit an expert witness declaration is within the sound discretion of the trial court, whose decision will not be
disturbed absent a showing of manifest abuse of that discretion.n7 A trial court's failure to consider all of the
stautorily-specified factors is an example of such abuse. Thus when a trial court's records established that the court was
concerned only with the timing of the motion, and that it made no finding that the opposing party would suffer prejudice
if the motion was granted, and did not consider whether the opposing party had been offered every opportunity to
recover from any disadvantage caused by surprise, its denial of the motion was an abuse of discretion.n8

[3] Monetary Sanction

The court must impose a monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person,
or attorney who unsuccessfully makes or opposes a motion to submit tardy expert witness information, unless it finds
that the one subject to the sanction acted with substantial justification or that other circumstances make the imposition
of the sanction unjust.n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryDisclosuresMotions to
CompelCivil ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.710(a).

(n2)Footnote 2. Code Civ. Proc. § 2034.710(b). See discussion of time limits on discovery in Ch. 3. See Ch. 8 for
application to extend time.

(n3)Footnote 3. Code Civ. Proc. § 2034.710(c).

(n4)Footnote 4. Code Civ. Proc. § 2034.720(a).

(n5)Footnote 5. Code Civ. Proc. § 2034.720(b).

(n6)Footnote 6. Code Civ. Proc. § 2034.720(d).

(n7)Footnote 7. Plunkett v. Spaulding (1997) 52 Cal. App. 4th 114, 135, 60 Cal. Rptr. 2d 377 , disapproved on
other grounds in, Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 39-40, 40 n.6, 91 Cal. Rptr. 2d 293, 989 P.2d
720 .

(n8)Footnote 8. Plunkett v. Spaulding (1997) 52 Cal. App. 4th 114, 136-137, 60 Cal. Rptr. 2d 377 , disapproved
on other grounds in, Schreiber v. Estate of Kiser (1999) 22 Cal. 4th 31, 39-40, 40 n.6, 91 Cal. Rptr. 2d 293, 989 P.2d
720 (court of appeal noted that trial court's concern with timing was misplaced in that language of former Code Civ.
Proc. § 2034(l) (now see Code Civ. Proc. §§ 2034.710 and 2034.720) specifically contemplates that such a motion may
be granted during trial).

(n9)Footnote 9. Code Civ. Proc. § 2034.730. For further discussion of monetary sanctions, see Ch. 42.
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§ 64.62 When Party May Call Nondesignated Expert as Witness

[1] Expert Designated by Another Party

A party may call as a witness at trial an expert not previously designated by that party if that expert has been designated
by another party and has thereafter been deposed pursuant to Code of Civil Procedure Sections 2034.410-2034.470.n1
Thus, unless a party deposes an expert designated by another party, the nondesignating party may be barred from using
that expert for any purpose other than impeachment.n2

Frequently, for strategic or financial reasons, coparties will each retain separate experts, or one will retain experts and
the other will not. Before the enactment of Code of Civil Procedure Section 2034.310, a party who did not designate an
expert would be unable to call an expert designated by his or her coparty. For example, in Gallo v. Peninsula
Hospital,n3 codefendants had arranged to use the same expert witness, who was disclosed by only one defendant. The
sharing arrangement was not shared with the plaintiff, who did not depose the expert, and ultimately settled with the
disclosing defendant. The court of appeal concluded that the remaining defendant should not be allowed to call that
expert to testify at trial.n4Code of Civil Procedure Section 2034.310 would allow the nondesignating coparty to call that
expert, so long as the coparty had deposed that expert pursuant to Code of Civil Procedure Sections 2034.410-2034.470
after he or she had been designated as an expert.

PRACTICE TIP:
Calling undesignated witnesses at trial. Code of Civil Procedure Section 2034.310 is not restricted to
experts not called by the disclosing party or to situations where coparties agree to share an expert and the
disclosing coparty leaves the case.n5 Occasionally, an expert designated by another party provides
evidence by deposition or report which supports the position of a party who has not designated that
particular expert. In such circumstances, the party who has not designated the expert may call the expert
as a witness at trial so long as another party has designated that expert and the expert has been deposed
pursuant to Code of Civil Procedure Sections 2034.410-2034.470. Thus an individual plaintiff was not
barred from presenting a physician as an expert at trial, even though the plaintiff had not disclosed the
physician in discovery, when the opposing party, a hospital, disclosed that it intended to call the
physician who had performed a defense medical examination of the individual, and when the plaintiff
had later deposed the physician.n6 Commentary by John F. DeMeo.

[2] Expert Used for Impeachment Purposes Only

A party may call as a witness at trial an expert not previously designated by that party if that expert is called as a
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witness to impeach the testimony of an expert witness offered by another party at the trial.n7 This impeachment may
include testimony to the falsity or nonexistence of any fact used as the foundation for any opinion by another party's
expert witness, but may not include testimony that contradicts the opinion.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §2034.310; Powell v. Superior Court (1989) 211 Cal. App. 3d 441, 443, 259 Cal.
Rptr. 390 .

(n2)Footnote 2. For discussion concerning calling an undesignated witness for limited impeachment purposes, see
[2], below.

(n3)Footnote 3. Gallo v. Peninsula Hospital (1985) 164 Cal. App. 3d 899, 211 Cal. Rptr. 27 .

(n4)Footnote 4. Gallo v. Peninsula Hospital (1985) 164 Cal. App. 3d 899, 903-905, 211 Cal. Rptr. 27 (decided
under prior law).

(n5)Footnote 5. Powell v. Superior Court (1989) 211 Cal. App. 3d 441, 445, 259 Cal. Rptr. 390 (decided under
prior law).

(n6)Footnote 6. Powell v. Superior Court (1989) 211 Cal. App. 3d 441, 445-446, 259 Cal. Rptr. 390 .

(n7)Footnote 7. Code Civ. Proc. § 2034.310.

(n8)Footnote 8. Code Civ. Proc. § 2034.310; see, e.g., Mizel v. City of Santa Monica (2001) 93 Cal. App. 4th
1059, 1067-1068, 113 Cal. Rptr. 2d 649 (no error in excluding expert testimony of defendants' rebuttal witness, because
proposed testimony expressed contrary opinion, and thus did not qualify under exception of former Code Civ. Proc. §
2034(m) (now see Code Civ. Proc. § 2034.310)); Howard Contracting, Inc. v. G. A. MacDonald Construction Co.
(1998) 71 Cal. App. 4th 38, 53-54, 83 Cal. Rptr. 2d 590 (under former Code Civ. Proc. § 2034(m) (now see Code Civ.
Proc. § 2034.310), ''calling an expert witness to express an opinion contrary to that expressed by another expert witness
is not the 'impeachment' contemplated by section [2034.310]''); Stark v. City of Los Angeles (1985) 168 Cal. App. 3d
276, 287-288, 214 Cal. Rptr. 216 ; Sprague v. Equifax, Inc. (1985) 166 Cal. App. 3d 1012, 1040, 213 Cal. Rptr. 69 ;
Kennemur v. State of California (1982) 133 Cal. App. 3d 907, 924-925, 184 Cal. Rptr. 393 ; Ellenberger v. Karr
(1982) 127 Cal. App. 3d 423, 427, 179 Cal. Rptr. 583 (cases narrowly interpreting ''impeachment'' under former Code
Civ. Proc. § 2037.5 to permit contradiction of foundational facts only, and to preclude unlisted expert witness from
expressing opinion contrary to that expressed by designated expert witness).
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§ 64.63 Retention and Filing of Demands and Exchanged Information

The demand for an exchange of information concerning expert trial witnesses, and any expert witness lists and
declarations exchanged, cannot be filed with the court. The party demanding the exchange must retain both the original
of the demand, with the original proof of service affixed, and the original of all expert witness lists and declarations
exchanged in response to the demand until six months after final disposition of the action. At that time, all originals may
be destroyed unless the court, on motion of any party and for good cause shown, orders that the originals be preserved
for a longer period.n1

The demand, and all expert witness lists and declarations exchanged in response to it, must, however, be lodged with
the court when their contents become relevant to an issue in any pending matter in the action.n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.290.

(n2)Footnote 2. Code Civ. Proc. § 2034.290(c). See discussion in § 64.60[1].
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[Reserved]
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§ 64.70 Procedural Guide for Party Making Demand for Exchange of Expert Witness Information

[1] Motion to Set Date of Exchange Earlier or Later Than Date Specified by Statute

____________________ Prepare, file, and serve, with supporting papers showing good cause therefor, motion to set an
earlier or later date for the exchange of expert witness information than that specified in Code of Civil Procedure
Section 2034.230. For discussion, see § 64.13. For forms for use in obtaining order, see Chapter 8. For procedural guide
for time of exchange, see § 64.71 [Code Civ. Proc. § 2034.230].

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[2] Demand for Exchange of Expert Witness Information

[a] Preparation of Demand

____________________ Prepare demand for exchange of expert witness information, following prescribed format. For
form of demand for exchange, see § 64.80 [see Code Civ. Proc. § 2034.230].

[b] Service of Demand

____________________ Serve copy of demand for exchange of expert witness information on all parties who have
appeared in action [Code Civ. Proc. § 2034.240].

Date demand served: ___________________

Parties on whom demand served: ___________________

Date for exchange specified in demand: ___________________

If applicable, attach copy of signed order granting motion to set date of exchange earlier or later than
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that specified by statute [see [1], above]:___________________

[3] Oppose Motion for Protective Order

____________________ Prepare, file, and serve declarations, including declaration setting forth facts showing
good-faith attempt at informal resolution of issues, and points and authorities, in opposition to motion for protective
order. For discussion, see Section 64.20 [Code Civ. Proc. § 2034.250; see also Ch. 8 for general motion procedures].

Date papers served: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[4] Exchange Expert Witness Information

____________________ On or before date of exchange specified in the demand, exchange expert witness information
with all parties. For procedural guide for exchanging information, see Section 64.71 [see Code Civ. Proc. §§ 2034.260,
2034.270].

[5] Disposition of Original Demand and Expert Witness Information

[a] Filing and Retention

____________________ Do not file original of demand, with original proof of service affixed, and original of all
expert witness lists and declarations exchanged in response to it, with court, but do lodge with the court if their contents
become relevant to an issue in a pending matter in the action. Retain until six months after final disposition of action.
For discussion, see Section 64.63 [Code Civ. Proc. § 2034.290].

[b] Motion to Retain Beyond Six Months

____________________ Prepare, file, and serve, with supporting papers showing good cause, notice of motion for
order that originals of request and response be retained for longer than six months after final disposition of action [see
Code Civ. Proc. § 2034.290; see Ch. 8 for general motion procedures.]

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[c] Destruction of Originals

____________________ Destroy originals after six-month period or such period as ordered by court pursuant to
motion for prolonged retention of originals [see Code Civ. Proc. § 2034.290].

Legal Topics:

For related research and practice materials, see the following legal topics:
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Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness Discovery
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§ 64.71 Procedural Guide for Exchanging Expert Witness Information

[1] Motion for Protective Order

____________________ Prepare, file, and serve, with supporting papers, including declaration setting forth facts
showing good-faith attempt at informal resolution of issues, notice of motion for protective order and for imposition of
monetary sanction. For forms for obtaining protective order, see Section 64.81 [Code Civ. Proc. § 2034.250].

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[2] Time and Manner of Exchange

____________________ Exchange expert witness list information in writing on or before date of exchange specified in
the demand, either at a meeting of the exchanging parties' attorneys or by mail. Exchange discoverable reports and
writings of employed, retained, or party experts at the place and on the date specified in the demand. For discussion, see
§ 64.30 [Code Civ. Proc. §§ 2034.260, 2034.270].

Date information exchanged at attorney meeting: ___________________

Date information served by mail by this party: ___________________

Date information served by mail on this party: ___________________

[3] Contents of Exchange by Party Intending to Offer Expert Opinion

[a] Expert Witness List

____________________ If party intends to offer expert opinion in evidence at trial, prepare list containing names and
addresses of experts party intends to call. For discussion, see § 64.31[1] [Code Civ. Proc. § 2034.260(b)(1)].
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[b] Employed, Retained, or Party Expert Witness

[i] Declaration

____________________ If witness on list is party or is employee of designating party, or has been retained by
designating party for purpose of forming and expressing opinion in anticipation of litigation or in preparation for trial,
prepare expert witness declaration as specified in Code Civ. Proc. § 2034.260(c) to accompany expert witness list. For
discussion, see § 64.31 [2][a]. For form of expert witness declaration, see § 64.82 [Code Civ. Proc. § 2034.210(b)].

[ii] Production of Reports and Writings

____________________ If demand called for exchange of reports and writings of employed, retained, or party expert
witnesses, produce the reports and writings for inspection and copying. For discussion of discoverable writings of
employed, retained, or party experts, see § 64.31[2][b] [Code Civ. Proc. § 2034.270].

[4] Contents of Exchange by Party Who Does Not Intend to Offer Expert Opinion Evidence

____________________ If party does not intend to offer testimony of any expert witness, prepare statement to that
effect. For discussion, see § 65.31[1] [Code Civ. Proc. § 2034.260(b)(2)].

[5] Supplemental Expert Witness List

____________________ If necessary, within 20 days after exchange, submit supplemental expert witness information
concerning any expert retained to express opinion on subject to be covered by expert designated by adverse party, if
supplementing party has not previously retained an expert to testify on that subject. For discussion, see § 64.32 [see
Code Civ. Proc. § 2034.280].

[6] Augment or Amend Expert Witness Information

[a] Service of Proposed Augmented or Amended Expert Witness Information

____________________ After deciding to call expert retained subsequent to date for exchange of information, or after
deciding to offer different or additional testimony of previously designated expert, promptly serve copy of proposed
augmented or amended expert witness information on all parties who have appeared in the action. For discussion, see §
64.60 [Code Civ. Proc. § 2034.610].

[b] Motion for Leave to Augment or Amend Expert Witness Information

____________________ Prepare, file, and serve notice of motion for leave to augment expert witness list and
declaration by adding subsequently retained expert witness or to amend expert witness declaration with respect to
general substance of testimony that previously designated expert is expected to give. Seek imposition of monetary
sanction, if desired. Prepare supporting papers, including declaration setting forth facts showing good-faith attempt at
informal resolution of issues, and that all statutory requirements for leave to augment or amend have been met. For
discussion, see § 64.60. For forms for obtaining leave to augment or amend, see § 64.85 [Code Civ. Proc. §§
2034.610-2034.630].

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________
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Dept.: ___________________

Date demand and all material exchanged in response thereto lodged with court if contents relevant to
an issue in any pending matter in action: ___________________

[7] Submit Tardy Expert Witness Information

[a] Service of Proposed Tardy Expert Witness Information

____________________ After learning of mistake, inadvertence, surprise, or excusable neglect causing tardy
submission of expert witness information, promptly serve copy of proposed information on all parties who have
appeared in the action. For discussion, see § 64.61. For forms for obtaining leave to submit tardy information, see §
64.86 [Code Civ. Proc. §§ 2034.710-2034.730].

[b] Motion for Leave to Submit Tardy Expert Witness Information

____________________ Prepare, file, and serve notice of motion for leave to submit tardy expert witness information,
with supporting papers, including declaration setting forth facts to show good-faith attempt at informal resolution of
issues. Seek imposition of monetary sanction, if desired. Prepare supporting papers, including declaration setting forth
facts showing good-faith attempt at informal resolution of issues, and that all statutory requirements for leave to submit
tardy information have been met. For discussion, see § 64.61. For forms for obtaining leave to submit tardy expert
witness information, see § 64.86 [Code Civ. Proc. §§ 2034.710-2034.730].

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryProtective Orders
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§ 64.72 Procedural Guide for Deposing Expert Witness

[1] Procedural Guide for Deposing Party

[a] Notice Deposition

____________________ Follow procedures for noticing deposition as set forth in Code of Civil Procedure Sections
2025.010-2028.080 [see Code Civ. Proc. §§ 2034.410-2034.470; for discussion and procedural guides relating to
general deposition provisions, see Chapters 50-53]. Specify place of deposition in compliance with Code of Civil
Procedure Section 2034.420. For discussion, see § 64.41.

[b] Tender Fee

____________________ Accompany service of deposition notice with tender of expert's fee for providing deposition
testimony based on anticipated length of deposition or prepare to tender such fee at commencement of deposition.
Deliver fee to attorney for party designating the expert. If deposition takes longer than anticipated, pay balance of the
fee within five days of receipt of an itemized statement from the expert. For discussion, including discussion of amount
of fee, see § 64.42 [Code Civ. Proc. §§ 2034.430-2034.450].

Date fee tendered: ___________________

Amount tendered: ___________________

Date statement received from expert: ___________________

Balance due: ___________________

Date balance paid: ___________________

[c] Motion for Order Setting Compensation of Expert

____________________ If fee of expert for providing deposition testimony is deemed unreasonable, prepare, file, and
serve notice of motion for order setting compensation of that expert, with supporting papers, including declaration
setting forth facts showing expert's fees are unreasonable and that moving party made good-faith attempt at informal
resolution of issues. Seek monetary sanction, if desired. For discussion, see § 64.42. For forms, see § 64.84 [Code Civ.
Proc. § 2034.470].
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Date notice of motion served: ___________________

Date notice of motion served on expert: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[2] Procedural Guide for Designating Party

[a] Motion for Order That Expert Be Deposed at Place More Than 75 Miles From Courthouse Where Action
Is Pending

____________________ Prepare, file, and serve notice of motion for order that deposition of employed, retained, or
party expert be taken at place more than 75 miles from courthouse where action is pending, with supporting papers,
including declaration setting forth facts showing exceptional hardship. For discussion, see § 64.41. For forms, see §
64.83 [Code Civ. Proc. § 2034.420].

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[b] Oppose Motion for Order Setting Compensation of Expert

____________________ Prepare, file, and serve declarations, including declaration setting forth facts showing
good-faith attempt at informal resolution of issues, and points and authorities, opposing motion for order setting
compensation of expert for providing deposition testimony. For discussion, see § 64.42 [Code Civ. Proc. § 2034.470;
see discussion of motion procedures in Chapter 8].

Date papers served: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[c] Payment of Expert's Fees and Expenses for Preparing for and Traveling to Place of Deposition

____________________ Pay expert's fee for preparing for, and traveling to place of, deposition. Pay expert's travel
expenses [Code Civ. Proc. § 2034.440].

PRACTICE TIP:
Cross examination of an expert on deposition or at trial may include the subject of compensation paid to
him or her. Evid. Code § 722(b) provides: ''The compensation and expenses paid or to be paid to an
expert witness by the party calling him is a proper subject of inquiry by any adverse party as relevant to
the credibility of the witness and the weight of his testimony.'' The scope of the inquiry should be
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permitted to include the extent of compensation paid to the expert by the same retaining party in other
cases, and whether the expert usually or predominantly testifies for one side [see Allen v. Superior
Court (1984) 151 Cal. App. 3d 447, 451, 198 Cal. Rptr. 737] .n1 The Law Revision Commission
recognized this rule to be desirable because of the tendency of some experts to become advocates for the
side employing them. Commentary by John F. DeMeo.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil
ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. In Allen, however, the court took some care in limiting the level of detail an expert may be compelled
to disclose: ''To show bias or prejudice, real party need not learn the details of his billing and accounting or the specifics
of his prior testimony and depositions... . Exact information as to number of cases and amounts of compensation paid to
medical experts is unnecessary for the purpose of showing a bias.'' ( Allen v. Superior Court, supra, 151 Cal. App. 3d
447, 453 ; accord Stony Brook I Homeowners Ass'n v. Superior Court (2001) 84 Cal. App. 4th 691, 699-700, 101 Cal.
Rptr. 2d 67 (plaintiff's deposition subpoena, requesting defense expert to provide precise information about number of
cases in which he had testified and amount of compensation he had received relating to his defense and plaintiff-related
medical-legal work was unnecessarily burdensome; court, instead, directed expert to provide more limited information,
quoting Allen).
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§ 64.73 Procedural Guide for Use and Exclusion of Expert Opinion Evidence at Trial

[1] Object to and Seek Exclusion of Evidence Offered by Noncomplying Party

____________________ If objecting party has complied with exchange requirements of Code of Civil Procedure
Section 2034.260, object to and seek exclusion of expert opinion evidence offered by any party who is not in
compliance with Code of Civil Procedure Sections 2034.010-2034.730, as specified in Code of Civil Procedure Section
2034.300. For discussion, see § 64.50 [see Code Civ. Proc. § 2034.300]. Make objection before trial as motion in
limine, orally at trial, or as protective order.

If objecting by motion:

Date notice of motion served: ___________________

Hearing Date: ___________________

Time: ___________________

Dept.: ___________________

[2] Call Expert at Trial Who Was Not Previously Designated by Calling Party

[a] Expert Designated by Another Party and Deposed

____________________ Call as a witness at trial an expert not previously designated by calling party if expert has
been designated by another party and has thereafter been deposed under Code of Civil Procedure Sections
2034.410-2034.470. For discussion, see § 64.62[1] [Code Civ. Proc. § 2034.310].

[b] Limited Impeachment Purpose

____________________ Call as a witness at trial an expert not previously designated by calling party if expert is called
as a witness to impeach the testimony of an expert witness offered by another party at trial. Note that this witness can
testify to the falsity or nonexistence of any fact used as the foundation for any opinion by any other party's expert
witness, but may not contradict the opinion itself. For discussion, see § 64.62[2] [Code Civ. Proc. § 2034.310].

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresGeneral OverviewCivil ProcedureDiscoveryDisclosuresMandatory
DisclosuresCivil ProcedureDiscoveryDisclosuresSanctionsCivil ProcedureDiscoveryMethodsExpert Witness Discovery
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§ 64.80 Demand for Exchange of Expert Witness Information

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO. ___________________
DEMAND BY____________________ [specify,
e.g., PLAINTIFF] ____________________ [name ]
FOR EXCHANGE OF EXPERT WITNESS IN-
FORMATION
Trial Date: ____________________

__________________________________________________

To each party who has appeared in this action and to his or her attorney of record:

You are requested to serve on or before ____________________ [specify date of exchange that is either 50 days before
the initial trial date or 20 days after service of the demand, whichever is closer to trial date ], a list containing the name
and address of any natural person, including one who is a party, whose oral or deposition testimony in the form of an
expert opinion you expect to offer in evidence at the trial of this ____________________ [action or proceeding]. If any
expert designated by you on the above-stated list is your employee, or has been retained by you for the purpose of
forming and expressing an opinion in anticipation of the litigation or in preparation for the trial of this
____________________ [action or proceeding], or is a party to this ____________________ [action or proceeding],
including yourself, your list must include or be accompanied by an expert witness declaration as described under Code
of Civil Procedure Section 2034.260(c).

[ADD, if discoverable writings of expert
who is party, or who is employed or retained by party, is sought ]
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You are also requested to produce for inspection and copying on or before ____________________ [specify date of
exchange that is either 50 days before the trial date or 20 days after service of the demand, whichever is closer to trial
date ], all discoverable reports and writings, if any, made by any expert, designated by you on the above-stated list, who
is your employee, or who has been retained by you for the purpose of forming and expressing an opinion in anticipation
of the litigation or in preparation for the trial of this ____________________ [action or proceeding], or who is a party
to the action, including yourself.

[CONTINUE ]

The above-stated exchange of information will occur ____________________ [at ___________________ (specify
location, e.g., the offices of ____________________ (name of attorney )), located at ____________________ (street
address ), ____________________ (city ), at ____________________ (time ) or by mail].

This demand is made under Code of Civil Procedure Sections 2034.010-2034.730.
Dated: ____________________.

______________________ [firm name, if any ]

By: ______________________ [signature ]

______________________ [typed name ]

Attorney for ______________________ [party's status and name ]

[2] Comments

[a] Use of Form

The foregoing form of demand is for use by a party to demand a mutual and simultaneous exchange by all parties of
expert witness information.n1 The form is designed to comply with the statutory requirements for the format of a
demand for exchange of expert witness information.n2 For a discussion of the contents of a demand for the exchange of
expert witness information, see §§ 64.10 and 64.13. For discussion of the time for making the demand, see § 64.12.

Optional language is included for a demand for the mutual and simultaneous production for inspection and copying of
all discoverable reports and writings made by an expert who is a party, or who is employed by a designating party, or
retained by a designating party for the purpose of forming and expressing an opinion in anticipation of litigation or in
preparation for the trial of the action.n3 The party demanding production must be prepared to reciprocate by producing
the reports and writings, if any, of such experts as described in Code of Civil Procedure Section 2034.210(b).n4

For a discussion of discoverable reports and writings of experts designated as witnesses, see § 64.31[2][b].

[b] Date of Exchange

The demand must specify the date for the exchange, which generally must be 50 days before the trial date, or 20 days
after service of the demand, whichever is closer to the trial date.n5 If this day falls on a Saturday, Sunday, or holiday,
the last day becomes the next court day closer to the trial date.n6

[c] Service and Filing of Demand
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The demanding party must serve a copy of the demand on all parties who have appeared in the action.n7 The original
demand is not filed, but is retained by the demanding party.n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2034.210.

(n2)Footnote 2. See Code Civ. Proc. § 2034.230.

(n3)Footnote 3. See Code Civ. Proc. § 2034.210(c).

(n4)Footnote 4. See Code Civ. Proc. § 2034.270.

(n5)Footnote 5. Code Civ. Proc. § 2034.230.

(n6)Footnote 6. Code Civ. Proc. § 2016.060; see Code Civ. Proc. § 10 (designated holidays); see also § 64.13[2].

(n7)Footnote 7. Code Civ. Proc. § 2034.240. See discussion in § 64.11.

(n8)Footnote 8. Code Civ. Proc. § 2034.290. See discussion in § 64.63.
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§ 64.81 Proceedings for Protective Order and Imposition of Monetary Sanction

[1] Notice of Motion for Protective Order and Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER THAT ___________________ [specify, e.g.,
THE TIME FOR EXCHANGE OF EXPERT WIT-
NESS INFORMATION BE LATER THAN THAT
SPECIFIED IN THE DEMAND FOR EXCHANGE],
AND FOR IMPOSITION OF MONETARY SANC-
TION[; POINTS AND AUTHORITIES; DECLARA-
TION(S) OF ____________________ (name(s) )]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify demanding party, e.g., plaintiff ___________________ (name) ] and to his/her/its
attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
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thereafter as the matter may be heard, in [____________________ (Department or Division) ____________________
of] this court, located at ____________________ [street address ], ____________________ [city ],
____________________ [specify moving party, e.g., defendant] ___________________ [name ] will, and hereby does,
move for an order that, with regard to the demand for an exchange of expert witness information served by
____________________ [specify demanding party, e.g., plaintiff] ____________________ [name ] on
____________________ [date ], on ___________________ [specify party served, e.g., defendant
____________________ (name )],

[EITHER ]

the demand be quashed because it was not timely served.

[OR ]

the date for the exchange be set for ____________________ [date ], rather than for ____________________ [date ],
the date specified in the demand.

[AND/OR ]

the exchange be made only on the following terms and conditions: ____________________ [specify terms and
conditions ].

[AND/OR ]

the production and exchange of any reports and writings of experts be made at ____________________ [specify
location and/or time ], rather than at the ____________________ [place and/or time] specified in the demand.

[AND/OR ]

___________________ [the parties or specify types of parties, e.g., the plaintiffs] be divided into sides on the basis of
their identity of interest in the issues in this action as follows: ____________________ [specify ]; and each of these
sides designate any experts, as described in Code of Civil Procedure Section 2034.210(b).

[AND/OR ]

___________________ [specify party or side ] reduce the list of employed or retained experts designated by
him/her/them.

[AND/OR ]

___________________ [specify other order sought ].

[CONTINUE ]
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___________________ [Specify moving party, e.g., Defendant] will further move for an order imposing a monetary
sanction against ____________________ [specify every person, party, and attorney against whom sanction is sought,
e.g., plaintiff ____________________ (name ) and his/her attorney ____________________ (name )] and in favor of
___________________ [specify moving party, e.g., defendant] in the amount of $ ____________________. The motion
for a protective order will be made on the ground that good cause exists for the order(s) sought, and that the order(s)
____________________ [is or are] required to protect ____________________ [specify moving party, e.g., defendant]
from unwarranted ____________________ [annoyance and/or embarrassment and/or oppression and/or undue burden
and expense]. The motion for imposition of a monetary sanction will be made on the ground that
____________________ [specify moving party, e.g., defendant] made an unsuccessful but reasonable and good faith
attempt at an informal resolution of the issues presented by the motion for a protective order.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of ____________________ [name(s) ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and on such oral and documentary evidence as
may be presented at the hearing on the motion].
Dated:____________________

______________________ [firm name, if any ]

By: ______________________ [signature ]

______________________ [typed name ]

Attorney for ______________________ [party's status and name ]

[b] Comments

[i] Use of Form

The foregoing form of notice of motion is for use by a party served with a demand for an exchange of expert witness
information to seek a protective order under Code of Civil Procedure Section 2034.250. The court, for good cause
shown, may make any order that justice requires to protect the party from unwarranted annoyance, embarrassment,
oppression, or undue burden and expense.n1 For further discussion, see Part C (§§ 64.20-64.29).

[ii] Time for Making Motion

The motion for a protective order should be made ''promptly'' after receipt of the demand.n2

[iii] Monetary Sanction

The form includes notice of the moving party's intent to seek the imposition of a monetary sanction. Under Code of
Civil Procedure Section 2034.250(d), the court must impose a monetary sanction under Code of Civil Procedure Section
2023.030 against any party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order,
unless the court finds that the one subject to the sanction acted with substantial justification or that other circumstances
make the sanction unjust.n3

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum of points
and authorities, and be accompanied by a declaration setting forth facts supporting the amount of any monetary sanction
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sought.n4

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For a discussion of sanctions for misuses of discovery generally, see Chapter 42.

For memoranda of points and authorities relating to a motion for a protective order under Code of Civil Procedure
Section 2034.250, see CALIFORNIA POINTS AND AUTHORITIES, Ch. 88, Exchange of Expert Trial Witness
Information (Matthew Bender).

[2] Declaration Supporting Motion for Protective Order and Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
THAT ___________________ [specify, e.g., THE
TIME FOR EXCHANGE OF EXPERT WITNESS
INFORMATION BE LATER THAN THAT SPE-
CIFIED IN THE DEMAND FOR EXCHANGE],
AND FOR IMPOSITION OF MONETARY SANC-
TION
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.

I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the courts
of the State of California and the attorney of record herein for ___________________ (specify moving party, e.g.,
defendant) ___________________ (name )].

2. 2.
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This declaration is made in support of ____________________ [specify moving party, e.g., defendant]'s motion for an
order that, with regard to the demand for an exchange of expert witness information served by ____________________
[specify demanding party, e.g., plaintiff] ____________________ [name ] on ____________________ [date ],
____________________ [specify order sought, e.g., the time for the exchange be extended from
____________________ (date ) through ____________________ (date )].

3. 3.

This declaration is also made in support of ___________________ [specify party, e.g., defendant]'s motion for an order
to impose a monetary sanction in the amount of $_____ against ____________________ [name ],
___________________ [specify, e.g., plaintiff], pursuant to Code of Civil Procedure Sections 2023.010 et seq. and
2034.250.

4. 4.

The nature of this ____________________ [action or proceeding] is ____________________ [specify nature of action
or proceeding ].

5. 5.

The motion for a protective order is based on the ground that the requested order is necessary to protect
___________________ [specify, e.g., defendant] from unwarranted ___________________ [annoyance and/or
embarrassment and/or oppression and/or undue burden and expense], in that ___________________ [state facts
showing good cause for the fact that the moving party will incur unwarranted annoyance, embarrassment, oppression,
and/or undue burden and expense if the time for response to the Requests for Admission is not extended ].

6. 6.

___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good-faith attempt at an
informal resolution of each issue presented by the motion in that ___________________ [state facts showing a
reasonable and good-faith attempt at informal resolution of each issue presented by the motion ]. [Copies of
___________________ (specify documentation of moving party's attempts at informal resolution, e.g., correspondence
between ___________________ (name ), ___________________ (specify, e.g., attorney for defendant and declarant
herein) and ____________________ (name ), ____________________ (specify, e.g., attorney for plaintiff), dated
____________________), relating to declarant's attempts to resolve informally the above-stated issue(s),
____________________ (is or are) attached to and made a part of this declaration as Exhibits
____________________.]

7. 7.

Defendant bases his/her/its request for the imposition of a sanction in the amount of $____________________ on
___________________ [set forth facts supporting amount of monetary sanction sought ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

______________________ [signature ]

[b] Comments
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The foregoing form of declaration is for use by a party served with a demand for an exchange of expert witness
information to support a motion for a protective order under Code of Civil Procedure Section 2034.250.n5

The form includes a paragraph for stating facts to show that the moving party made a reasonable and good faith attempt
at an informal resolution of each issue presented by the motion, which is a required to support the motion.n6 Because of
the importance of establishing that the party seeking the protective order attempted to resolve the issues informally, it is
a good practice to state offers for informal resolution in written correspondence, and to attach copies of the
correspondence to the declaration.

A notice of motion requesting a discovery sanction must be accompanied by a declaration setting forth facts supporting
the amount of any monetary sanction sought.n7

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion for Protective Order and Imposition of Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant.

)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION FOR PROTECT-
IVE ORDER THAT ___________________ [specify,
e.g., THE TIME FOR EXCHANGE OF EXPERT
WITNESS INFORMATION BE LATER THAN
THAT SPECIFIED IN THE DEMAND FOR EX-
CHANGE], AND FOR IMPOSITION OF MONET-
ARY SANCTION

__________________________________________________

The motion of ___________________ [specify moving party, e.g, defendant] ____________________ [name ] for an
order that, with regard to the demand for an exchange of information concerning each party's expert trial witnesses
served by ____________________ [specify demanding party, e.g., plaintiff] ____________________ [name ], on
____________________ [date ], ____________________ [specify order sought, e.g., the time for the exchange be
extended from ____________________ (date ) through ____________________ (date ], and for an order to impose a
monetary sanction in the amount of $ _____ against ____________________ [name ], ____________________
[specify, e.g., plaintiff], came on regularly for hearing by this court on ____________________ [date ]. Plaintiff
appeared by counsel ____________________ [name ]; defendant appeared by counsel ____________________ [name
].

The court finds that the moving party has engaged in a reasonable and good-faith attempt at an informal resolution of
each issue presented by the motion. The court also finds that ____________________ [specify opposing party, e.g.,
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plaintiff] has not shown that he/she acted with substantial justification or that other circumstances make imposition of a
sanction unjust.

On proof made to the satisfaction of the court that good cause exists for granting the motion,

IT IS ORDERED that ____________________ [specify order, e.g., the time for the exchange of the above-stated expert
witness information be extended from _____ (date ) through ____________________ (date )].

IT IS FURTHER ORDERED that ___________________ [name ], ___________________ [specify, e.g., plaintiff] shall
forthwith pay to ___________________ [specify, e.g., defendant] the sum of $ ____________________ as a sanction
authorized by Code of Civil Procedure Sections 2023.010 et seq. and 2034.250.
Dated: ___________________.

______________________ [signature ]

Judge of the ______________________ Court

[b] Comments

The foregoing form of order is for use when the court has granted a motion for a protective order under Code of Civil
Procedure Section 2034.250.n8

The form includes an order imposing a monetary sanction, as well as findings supporting the order.n9

If the motion for a protective order is denied in whole or in part, the court may order that the parties against whom the
motion is brought, provide or permit the discovery against which the protection was sought on terms and conditions that
are just.n10

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryDisclosuresSanctionsCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsExpert Witness DiscoveryCivil
ProcedureDiscoveryProtective Orders

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.250(b).

(n2)Footnote 2. See Code Civ. Proc. § 2034.250(a).

(n3)Footnote 3. Code Civ. Proc. § 2034.250(d); see Code Civ. Proc. § 2023.030(a).

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. See [1], above.

(n6)Footnote 6. See Code Civ. Proc. § 2034.250(a).
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(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. See [1], above, and §§ 64.20, 64.21.

(n9)Footnote 9. See Code Civ. Proc. §§ 2023.030(a), 2034.250, discussed in § 64.22.

(n10)Footnote 10. Code Civ. Proc. § 2034.250(c); see also § 64.23.
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§ 64.82 Expert Witness Declaration

[1] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)

NO. ___________________
EXPERT WITNESS DECLARATION OF
____________________ [name of attorney for party
designating employed, retained, or party expert ]
Code Civ. Proc. § 2034.260(c)

__________________________________________________

I, ____________________ [name ], declare:

1. 1.

I am an attorney at law duly admitted to practice before all the courts of the State of California and the attorney of
record herein for ___________________ [specify designating party, e.g., defendant] ___________________ [name ].

2. 2.

This declaration is made pursuant to Code of Civil Procedure Section 2034.260(c), with regard to
____________________ [name of expert witness who is employed or retained by designating party, or who is party to
action ], who

[EITHER, if expert is employee ]

is an employee of ____________________ [specify designating party, e.g., defendant].
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[OR, if expert is retained ]

has been retained by ____________________ [specify designating party, e.g., defendant] for the purpose of forming
and expressing an opinion ____________________ [in anticipation of this litigation and/or in preparation for the trial
of this action].

[OR, if expert is party to action ]

is a party to this ___________________ [action or proceeding].

[CONTINUE ]

3. 3.

The qualifications of ____________________ [name of expert ] as an expert in the area of ____________________
[specify ] are as follows: ____________________ [set forth brief narrative statement of qualifications, including
special knowledge, skills, experience, training, education, professional memberships, and publications ].

4. 4.

The general substance of the testimony that ____________________ [name of expert ] is expected to give is as follows:
____________________ [set forth brief narrative statement of general substance of testimony that expert is expected to
give, including the expert's opinion on the relevant issue and the tests, examinations, or other bases for that opinion ].

5. 5.

____________________ [Name of expert ] has agreed to testify at the trial of this action.

6. 6.

____________________ [Name of expert ] will be sufficiently familiar with this action to submit to a meaningful oral
deposition concerning the specific testimony, including any opinion and its basis, that the expert is expected to give at
trial.

7. 7.

___________________ [Name of expert ] charges an hourly fee of $ _____ and a daily fee of $ _____ for providing
deposition testimony and for consulting with the retaining attorney.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

______________________ [signature ]

______________________ [typed name ]

[2] Comments

Page 100
3-64 California Deposition and Discovery Practice § 64.82



The foregoing form of expert witness declaration is for use by a party who, in response to a demand for an exchange of
expert witness information, has designated an expert who is an employee of that party or has been retained by that party
for the purpose of forming and expressing an opinion in anticipation of the litigation or in preparation for the trial of the
action or is a party to the action. Such a designation must include or be accompanied with an expert witness declaration
with respect to that expert.n1 The declaration must be signed under penalty of perjury by the attorney for the party
designating the expert.n2

The form contains statements required by Code of Civil Procedure Section 2034.260(c), including the expert's
qualifications, expected testimony, availability to give testimony, and rates for providing deposition testimony. For
further discussion of the required contents of an expert witness declaration, see § 64.31[2][b].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2034.210(b), 2034.260(c). See § 64.01[1].

(n2)Footnote 2. Code Civ. Proc. § 2034.260(c).
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§ 64.83 Proceedings for Protective Order That Deposition of Employed, Retained, or Party Expert Witness Be
Taken at Place More Than 75 Miles From Courthouse Where Action Is Pending

[1] Notice of Motion for Protective Order That Deposition of Employed, Retained, or Party Expert Witness
Be Taken at More Distant Location

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER THAT DEPOSITION ___________________
[specify, e.g., BY ORAL EXAMINATION] OF
____________________ [name of expert witness ]
BE TAKEN AT PLACE MORE THAN 75 MILES
FROM COURTHOUSE WHERE ACTION IS
PENDING [; POINTS AND AUTHORITIES; DE-
CLARATION(S) OF ____________________
(name(s) )]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify demanding party, e.g., plaintiff ___________________ (name )] and his/her/its
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attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
thereafter as the matter may be heard in [____________________ (Department or Division) ____________________
of] this court, located at ___________________ [street address ], ____________________ [city ],
____________________ [specify party, e.g., defendant] ____________________ [name ] will, and hereby does, move
for an order that the deposition ___________________ [specify type, e.g., by oral examination] of
____________________ [name of expert ], an expert witness ____________________ [specify status of expert under
Code of Civil Procedure Section 2034.210(b), e.g., retained by defendant ____________________ (name ), as
described in Code of Civil Procedure Section 2034.210(b)], be taken at ____________________ [specify proposed
location, e.g., the office of ____________________ (name ), located at ____________________ (street address ),
____________________ (city and state )], a place more than 75 miles from the courthouse where this action is pending.
The motion will be made on the ground that exceptional hardship to ____________________ [name of expert witness ]
will result if the deposition is taken at ____________________ [specify location specified in deposition notice ], in that
____________________ [specify basis of exceptional hardship, e.g., he/she will be compelled to travel over _____
miles to attend the deposition, to the detriment of his/her professional practice which is located at
____________________ (specify street address and city and state )], as more fully set forth in the attached declaration.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of ___________________ [name(s )], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ____________________.

______________________ [firm name, if any ]

By: ______________________ [signature ]

______________________ [typed name ]

Attorney for ______________________ [party's status and name ]

[b] Comments

The foregoing form of notice of motion is for use by a party to obtain a protective order that the deposition of the party's
employed, retained, or party expert, as described in Code of Civil Procedure Section 2034.210(b), be taken at a place
that is more than 75 miles from the courthouse where the action is pending. The motion may be granted on a showing of
exceptional hardship.n1

For discussion of this type of protective order, see § 64.41.

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Protective Order That Deposition of Employed, Retained, or Party
Expert Witness Be Taken at More Distant Location

[a] Form
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff,
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
THAT DEPOSITION ___________________ [spe-
cify, e.g., BY ORAL EXAMINATION] OF
___________________ [name of expert witness ] BE
TAKEN AT PLACE MORE THAN 75 MILES
FROM COURTHOUSE WHERE ACTION IS
PENDING
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.

I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the courts
of the State of California and the attorney of record herein for ____________________ (specify moving party, e.g.,
defendant) ____________________ (name )].

2. 2.

This declaration is made in support of ____________________ [specify moving party, e.g., defendant]'s motion for a
protective order that the deposition ___________________ [specify type, e.g., by oral examination] of
____________________ [name ], an expert witness who is listed and declared as an expert described in Code of Civil
Procedure Section 2034.210(b) by [specify moving party, e.g., defendant] ____________________ [name ], be taken at
____________________ [specify proposed location, e.g., the office of ____________________ (name ), located at
____________________ (street address ), ____________________ (city and state )], a place that is
____________________ miles from the courthouse where this action is pending.

3. 3.

The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of action
or proceeding ].

4. 4.

The deposition of ____________________ [name ] is currently scheduled to be taken on _____ [date ], by
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____________________ [specify party who served notice of deposition, e.g., plaintiff] ____________________ [name
].

5. 5.

____________________ [Set forth facts to show that exceptional hardship will result if expert is required to attend
within 75 miles of courthouse such as, for example, that because of location of expert's residence and professional
practice, travel expenses would be very high, or because of professional obligations in another area of country,
disruption of expert's practice would be substantial ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

______________________ [signature ]

[b] Comments

The foregoing form of declaration is for use in support of a motion for a protective order that the deposition of an
employed, retained, or party expert as described in Code of Civil Procedure Section 2034.210(b) be taken at a place that
is more distant than 75 miles from the courthouse where the action is pending.n2

Although not mentioned in Code of Civil Procedure Section 2034.420, counsel may wish to declare facts showing a
reasonable and good-faith attempt at an informal resolution of the issue presented by the motion. For a sample
paragraph, see the form of declaration in § 64.81 [2].

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion for Protective Order That Deposition of Employed, Retained, or Party Expert
Witness Be Taken at More Distant Location

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff,
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION FOR PROTECT-
IVE ORDER THAT DEPOSITION
___________________ [specify, e.g., BY ORAL EX-
AMINATION] OF ____________________ [name of
expert ] BE TAKEN AT PLACE MORE THAN 75
MILES FROM COURTHOUSE WHERE ACTION
IS PENDING

__________________________________________________
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The motion of ____________________ [specify moving party, e.g., defendant] ____________________ [name ] for an
order that the deposition ___________________ [specify type, e.g., by oral examination] of ____________________
[name of expert ], an expert witness listed and declared as an expert under Code of Civil Procedure Section 2034.210(b)
by ___________________ [specify moving party, e.g., defendant] ____________________ [name ], scheduled to be
taken on ____________________ [date ] by ____________________ [specify party who served notice of deposition,
e.g., plaintiff] ____________________ [name ], be taken at a place that is more than 75 miles from the courthouse
where this action is pending, came on regularly for hearing by this court on ____________________ [date ]. Plaintiff
appeared by counsel ____________________ [name ]; defendant appeared by counsel ____________________ [name
][; deponent ____________________ [name of expert ] appeared by counsel ____________________ [name ].

On proof made to the satisfaction of the court, and it appearing that exceptional hardship will result if
____________________ [name of expert ] is required to attend the deposition at a place within 75 miles of the
courthouse in which this action is pending,

IT IS ORDERED that the deposition of ____________________ [name of expert ], be taken at ____________________
[specify proposed location, e.g., the office of ____________________ (name ), located at ____________________
(street address ), ____________________ (city and state )], a place that is ____________________ miles from the
courthouse where this action is pending.
Dated: ____________________.

______________________ [signature ]

Judge of the ______________________ Court

[b] Comments

The foregoing form of protective order is for use when the court has granted a motion that the deposition of an expert
designated by a party be taken at a place that is more than 75 miles from the courthouse where the action is pending.n3

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryMethodsExpert Witness
DiscoveryCivil ProcedureDiscoveryMethodsOral Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.420.

(n2)Footnote 2. Code Civ. Proc. § 2034.420. See [1], above.

(n3)Footnote 3. See Code Civ. Proc. § 2034.420.
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§ 64.84 Proceedings to Set Compensation of Expert Witness and to Impose Monetary Sanction

[1] Notice of Motion for Order Setting Compensation of Expert Witness and Imposing Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER SETTING COMPENSATION OF
____________________ [name of expert ] FOR
PROVIDING DEPOSITION TESTIMONY AND
FOR IMPOSITION OF MONETARY SANCTION[;
POINTS AND AUTHORITIES; DECLARATION(S)
OF ____________________ (name(s) )]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify designating party, e.g., defendant ___________________ (name )] and his/her/its
attorney of record, and to ___________________ [name of expert witness ]:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
thereafter as the matter may be heard in [____________________ (Department or Division) ____________________
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of] this court, located at ___________________ [street address ], ____________________ [city ],
____________________ [specify moving party, e.g., plaintiff] ____________________ [name ] will, and hereby does,
move for an order setting the compensation of ____________________ [name of expert ] for providing testimony at a
deposition scheduled for ____________________ [date ]. ___________________ [Specify moving party, e.g., Plaintiff]
will further move for an order imposing a monetary sanction against ____________________ [specify every person,
party, and attorney against whom sanction is sought, e.g., defendant ____________________ (name ) and his/her
attorney ____________________ (name )] and in favor of ___________________ [specify moving party, e.g., plaintiff]
in the amount of $ ____________________. The motion to set compensation will be made on the ground that
___________________ [name of expert ]'s fee of $ _____ per hour and $ _____ per day for providing deposition
testimony is unreasonable. The motion for imposition of a monetary sanction will be made on the ground that
____________________ [specify moving party, e.g., plaintiff] made an unsuccessful but reasonable and good faith
attempt at an informal resolution of the issues presented by the motion to set compensation.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of ____________________ [name(s) ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing on the motion].
Dated: ____________________.

______________________ [firm name, if any ]

By: ______________________ [signature ]

______________________ [typed name ]

Attorney for ______________________ [party's status and name ]

[b] Comments

[i] Use of Form

The foregoing form of notice of motion is for use by a party who desires to take the deposition of a designated expert
witness to obtain an order setting the compensation of that expert for providing deposition testimony, when the moving
party deems that the fee for providing the testimony specified in the expert witness declaration is unreasonable.n1
Notice of this motion must be given to the expert witness whose compensation is in issue, as well as to the parties.n2
For further discussion, see § 64.42[3].

[ii] Monetary Sanction

The form includes notice of the moving party's intent to seek the imposition of a monetary sanction against a party,
person, or attorney who opposes the motion to set compensation. The court must impose a monetary sanction under
Code of Civil Procedure Section 2023.030(a) against any party, person, or attorney who unsuccessfully makes or
opposes a motion to set an expert witness fee unless the court finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the sanction unjust.n3

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum of points
and authorities, and be accompanied by a declaration setting forth facts supporting the amount of any monetary sanction
sought.n4

[c] References
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For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For a discussion of sanctions for misuses of discovery generally, see Chapter 42.

For memoranda of points and authorities relating to a motion to set the fee of an expert witness for providing deposition
testimony, see CALIFORNIA POINTS AND AUTHORITIES, Ch. 88, Exchange of Expert Trial Witness Information
(Matthew Bender).

[2] Declaration Supporting Motion for Order Setting Compensation of Expert Witness and Imposing
Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant.

)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
SETTING COMPENSATION OF
____________________ [name of expert ] FOR
PROVIDING DEPOSITION TESTIMONY AND
FOR IMPOSITION OF MONETARY SANCTION
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.

I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the courts
of the State of California and the attorney of record herein for ____________________ (specify moving party, e.g.,
plaintiff) ____________________ (name )].

2. 2.

This declaration is made in support of ____________________ [specify moving party, e.g., plaintiff]'s motion for an
order setting the compensation of ____________________ [name of expert ] for providing testimony at a deposition.
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3. 3.

The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of action
or proceeding ].

4. 4.

On ____________________ [date ], in response to ____________________ [specify party, e.g., plaintiff]'s demand for
an exchange of expert witness information, ____________________ [specify designating party, e.g., defendant]
____________________ [name ] designated ____________________ [name of expert ] on his/her expert witness list,
as a person whose oral or deposition testimony in the form of an expert opinion ___________________ [specify
designating party, e.g., defendant] expects to offer in evidence at the trial of this ____________________ [action or
proceeding]. A true copy of the above-stated exchange is attached to this declaration and made a part of it as Exhibit
_____.

5. 5.

___________________ [Specify moving party, e.g., Plaintiff] desires to take the deposition of ___________________
[name of expert ], pursuant to Code of Civil Procedure Sections 2034.410-2034.470.

6. 6.

The above-stated expert witness list ____________________ [included or was accompanied by] an expert witness
declaration stating that the hourly and daily fee of ____________________ [name of expert ] for providing deposition
testimony is $ _____ and $ _____, respectively.

7. 7.

___________________ [Set forth facts showing declarant's qualifications to state customary and usual fees for
deposition testimony charged by experts with similar qualifications to those of designated expert, e.g., I have had over
25 years' experience practicing personal injury law, and have employed over 40 people qualified to testify as experts in
the field of products liability].

8. 8.

____________________ [Set forth further facts showing declarant's qualifications to state customary and usual fees
for deposition testimony charged by experts with similar qualifications to those of designated expert, e.g., My
experience has been that the customary and usual fees charged by experts with qualifications similar to those of
____________________ [name of expert ] for providing deposition testimony are $ _____ on an hourly basis and $
_____ on a daily basis]. [Statements of the qualifications of ____________________ (names of experts ), experts with
qualifications similar to those of ____________________ (name of expert ), together with statements of their hourly
and daily fees for providing deposition testimony, are attached to this declaration and made a part of it as Exhibit
_____.]

9. 9.

___________________ [Specify moving party, e.g., Plaintiff] has made a reasonable and good-faith attempt at an
informal resolution of each issue presented by this motion in that ___________________ [state facts showing a
reasonable and good-faith attempt at informal resolution of each issue presented by the motion ]. [Copies of
___________________ (specify documentation of moving party's attempts at informal resolution, e.g., correspondence
between ____________________ (name ), attorney for plaintiff and declarant herein and ____________________ (
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name ), attorney for defendant, dated _____), relating to declarant's attempts to resolve informally the above-stated
issues, are attached to and made a part of this declaration as Exhibits _____.]

10. 10.

____________________ [Specify party, e.g., Plaintiff] bases his/her request for the imposition of a sanction in the
amount of $____________________ on ___________________ [itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

______________________ [signature ]

[b] Comments

The foregoing form of declaration may be used in support of a motion for an order setting the compensation of a
designated expert witness for providing testimony at a deposition under Code of Civil Procedure Sections
2034.410-2034.470.n5

The form includes a paragraph for stating facts to show that the moving party made a reasonable and good faith attempt
at an informal resolution of each issue presented by the motion, which is a required to support the motion.n6 Because of
the importance of establishing that the party seeking the protective order attempted to resolve the issues informally, it is
a good practice to state offers for informal resolution in written correspondence, and to attach copies of the
correspondence to the declaration.

A notice of motion requesting a discovery sanction must be accompanied by a declaration setting forth facts supporting
the amount of any monetary sanction sought.n7

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Set Compensation of Expert Witness and Imposing Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION FOR ORDER SET-
TING COMPENSATION OF
____________________ [name of expert ] FOR
PROVIDING DEPOSITION TESTIMONY AND
FOR IMPOSITION OF MONETARY SANCTION

__________________________________________________

Page 111
3-64 California Deposition and Discovery Practice § 64.84



The motion of ____________________ [specify moving party, e.g., plaintiff] ____________________ [name ] for an
order setting the compensation of ____________________ [name of expert ] for providing deposition testimony, and
for an order to impose a monetary sanction in the amount of $ _____against ____________________ [name ],
____________________ [specify, e.g., defendant], came on regularly for hearing by this court on
____________________ [date ]. Plaintiff appeared by counsel ____________________ [name ]; defendant appeared
by counsel ____________________ [name ][; ____________________ (name of expert ) appeared by counsel
____________________ (name )].

The court finds that the moving party has engaged in a reasonable and good-faith attempt at an informal resolution of
each issue presented by the motion. The court also finds that ____________________ [specify opposing party, e.g.,
defendant] has not shown that he/she acted with substantial justification or that other circumstances make imposition of
a sanction unjust.

On proof made to the satisfaction of the court that the motion ought to be granted,

IT IS ORDERED that the fee of ____________________ [name of expert ] for providing deposition testimony at a
deposition under Code of Civil Procedure Sections 2034.410-2034.470 to be noticed by ____________________
[specify moving party, e.g., plaintiff] be set at ____________________ [specify, e.g., $ _____ per hour and $ _____ per
day].

IT IS FURTHER ORDERED that ___________________ [name ], ___________________ [specify, e.g., attorney for
defendant] shall forthwith pay to ___________________ [specify, e.g., plaintiff] ___________________ [name ] the
sum of $ _____ as a sanction authorized by Code of Civil Procedure Sections 2023.010 et seq. and 2034.470.
Dated: ___________________.

______________________ [signature ]

Judge of the ______________________ Court

[b] Comments

The foregoing form of order is for use when the court has granted a motion for an order setting the compensation of a
designated expert witness for providing deposition testimony under Code of Civil Procedure Section 2034.470.n8

The form includes and an order imposing a monetary sanction, as well as findings supporting the order.n9

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryDisclosuresSanctionsCivil
ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:

Page 112
3-64 California Deposition and Discovery Practice § 64.84



(n1)Footnote 1. See Code Civ. Proc. § 2034.470; see also Code Civ. Proc. § 2034.260(c)(5) (expert witness declaration
must include statement of expert's hourly and daily fee for providing deposition testimony and for consulting with the
retaining attorney).

(n2)Footnote 2. Code Civ. Proc. § 2034.470.

(n3)Footnote 3. Code Civ. Proc. § 2034.470; see Code Civ. Proc. § 2023.030(a).

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. See [1], above.

(n6)Footnote 6. See Code Civ. Proc. § 2034.470(b).

(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. See [1], above, and § 64.42[3][a], [b].

(n9)Footnote 9. See Code Civ. Proc. §§ 2023.030(a), 2034.470, discussed in § 64.42[3][c].
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§ 64.85 Proceedings to Augment or Amend Expert Witness Information and Impose Monetary Sanction

[1] Notice of Motion for Order to Augment or Amend Expert Witness Information and Impose Monetary
Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO ____________________ [AUGMENT EX-
PERT WITNESS LIST AND DECLARATION or
AMEND EXPERT WITNESS DECLARATION]
AND FOR IMPOSITION OF MONETARY SANC-
TION [; POINTS AND AUTHORITIES; DECLAR-
ATION(S) OF ____________________ (name(s) )]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify party or parties with whom exchange(s) was or were made, e.g., plaintiff
___________________ (name )] and ___________________ [his/her/its or their] attorney(s) of record:

NOTICE IS HEREBY GIVEN that on _____ [date ], at ____________________ [time ], or as soon thereafter as the
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matter may be heard in [____________________ (Department or Division) ____________________ of] this court,
located at ___________________ [street address ], ____________________ [city ],____________________ [specify
moving party, e.g., defendant]____________________ [name ] will, and hereby does, move for an order granting
him/her leave to ___________________ [augment his/herexpert witness list and declaration or amend his/her expert
witness declaration], as more fully described in the attached declaration(s) of ____________________ [name(s )].
___________________ [Specify moving party, e.g., Defendant] will further move for an order imposing a monetary
sanction against ____________________ [specify every person, party, and attorney against whom sanction is sought,
e.g., plaintiff ____________________ (name ) and his/her attorney ____________________ (name )] and in favor of
___________________ [specify moving party, e.g., defendant] in the amount of $____________________.

The motion for an order granting leave to ___________________ [augment the expert witness list and declaration or
amend the expert witness declaration] will be made on the ground that ____________________ [specify opposing
party, e.g., plaintiff] will not be prejudiced in maintaining his/her ____________________ [action or defense] on the
merits; that ____________________ [specify moving party, e.g., defendant] ____________________ [retained
____________________ (name of subsequently retained expert ), an expert in the field of ____________________
(specify ), or decided to offer the ___________________ (different or additional) testimony of ___________________
(name of previously designated expert )] after the date specified for the exchange of information in the above-stated
demand, and did not provide ____________________ [expert witness information concerning ___________________
(name of subsequently retained expert ) or the general substance of ____________________ (name of previously
designated expert )'s ____________________ (different or additional) testimony] as a result of _____ [no lack of
reasonable diligence or mistake or inadvertence or surprise or excusable neglect]; that ___________________ [specify
moving party, e.g., defendant] made this motion promptly after ____________________ [retaining
___________________ (name of subsequently retained expert ) or deciding to offer ____________________ (name of
previously designated expert )'s ____________________ (different or additional) testimony], and promptly served a
copy of the proposed ____________________ [augmentation or amendment] of expert witness information on all other
parties who have appeared in the action. The motion for imposition of a monetary sanction will be made on the ground
that ____________________ [specify moving party, e.g., defendant] made an unsuccessful but reasonable and
good-faith attempt at an informal resolution of the issues presented by the motion for leave to ____________________
[augment or amend].

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of ____________________ [name(s )], and the papers, records, and file in this action, and such oral and documentary
evidence as may be presented at the hearing on the motion].
Dated: ____________________

______________________ [firm name, if any ]

By: ______________________ [signature ]

______________________ [typed name ]

Attorney for ______________________ [party's status and name ]

[b] Comments

[i] Use of Form

The foregoing form of notice of motion may be used by a party, after an exchange of expert witness information, to
obtain leave to augment his or her expert witness list and declaration or to amend an expert witness declaration. The
party must have engaged in a timely exchange of the expert witness information that he or she seeks to augment or
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amend.n1 Like the demand for an exchange, the notice of motion and supporting papers should be served on all parties
who have appeared in the action.n2

For further discussion of augmentation or amendment of expert witness information, see § 64.60. For a discussion of
supplemental expert witness lists, see § 64.32.

[ii] Monetary Sanction

The form includes notice of the moving party's intent to seek the imposition of a monetary sanction against a party,
person, or attorney who opposes the motion. The court must impose the sanction against a party, person, or attorney
who unsuccessfully makes or opposes the motion to augment or amend expert witness information, unless it finds that
the one subject to the sanction acted with substantial justification, or that other circumstances make imposition of the
sanction unjust.n3

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum of points
and authorities, and be accompanied by a declaration setting forth facts supporting the amount of any monetary sanction
sought.n4

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For a discussion of sanctions for misuses of discovery generally, see Chapter 42.

For memoranda of points and authorities relating to a motion to augment or amend expert witness information, see
CALIFORNIA POINTS AND AUTHORITIES, Ch. 88, Exchange of Expert Trial Witness Information (Matthew
Bender).

[2] Declaration Supporting Motion for Order to Augment or Amend Expert Witness Information and
Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
TO ____________________ [AUGMENT EXPERT
WITNESS LIST AND DECLARATION or AMEND
EXPERT WITNESS DECLARATION] AND FOR
IMPOSITION OF MONETARY SANCTION
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
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Trial Date: ____________________

__________________________________________________

I, ____________________ [name ], declare:

1. 1.

I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the courts
of the State of California and the attorney of record herein for ____________________ (specify moving party, e.g.,
defendant) ____________________ (name )].

2. 2.

This declaration is made in support of ____________________ [specify moving party, e.g., defendant]'s motion for an
order granting him/her leave to ____________________ [augment his/her expert witness list and declaration with
information concerning ____________________ (name of subsequently retained expert ) or amend his/her expert
witness declaration with respect to the general substance of the anticipated testimony of ____________________ (name
of previously designated expert )].

3. 3.

This declaration is also made in support of ___________________ [specify party, e.g., defendant]'s motion for an order
to impose a monetary sanction in the amount of $_____ against ____________________ [name ],
___________________ [specify, e.g., plaintiff], pursuant to Code of Civil Procedure Sections 2023.010 et seq. and
2034.610-2034.630.

4. 4.

The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of action
or proceeding ].

5. 5.

____________________ [Specify moving party, e.g., Defendant] engaged in an exchange of expert witness information
on ____________________ [date ], which was [prior to] the date specified for the exchange in the demand for an
exchange of expert witness information served by ____________________ [specify demanding party, e.g., plaintiff]
____________________ [name ].

[ADD, if expert witness information is relevant
to an issue in the motion ]

6. 6.

A true and correct copy of the demand and all expert witness lists and declarations exchanged in response to it were
lodged with this court on ____________________ [date ].

[CONTINUE ]
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7. 7.

____________________ [Specify moving party, e.g., Defendant] ____________________ [retained
____________________ (name of subsequently retained expert ), an expert in the field of ____________________
(specify ), or decided to offer the ____________________ (different or additional) testimony of
____________________ (name of previously designated expert )] on or about ____________________ [date ], which
was after the date of the above-stated exchange of expert witness information.

8. 8.

____________________ [Specify moving party, e.g., Defendant]'s failure to include the ___________________
[information relating to ____________________ (name of subsequently retained expert ) or general substance of
____________________ (name of previously designated expert )'s ____________________ (different or additional)
testimony] in response to the above-stated demand was the result of ____________________ [no lack of reasonable
dilligence or mistake or inadvertence or surprise or excusable neglect], in that ____________________ [specify ].

9. 9.

____________________ [On ____________________ (date ) or Simultaneously with service of notice of this motion],
____________________ [specify moving party, e.g., defendant] served a copy of the proposed expert witness
information concerning ___________________ [____________________ (name of subsequently retained expert ) or
the ____________________ (different or additional) testimony of ___________________ (name of previously
designated expert )] on all parties who have appeared in this action. A copy of ____________________ [specify moving
party, e.g., defendant]'s ____________________ [augmented expert witness list and/or augmented expert witness
declaration or amended expert witness declaration] [, as well as the proof of service,] ___________________ [is or are]
attached to this declaration as Exhibit(s) ____________________ and made a part of it.

10. 10.

____________________ [Specify opposing party, e.g., Plaintiff] ____________________ [name ] will not be
prejudiced in maintaining his/her ____________________ [action or defense] on the merits in that
____________________ [set forth reasons why opposing party will not be prejudiced ].

11. 11.

___________________ [Name(s) of subsequently retained or previously designated expert(s )]
____________________ [is or are] available immediately for deposition pursuant to Code of Civil Procedure Sections
2034.410-2034.470.

12. 12.

___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good faith attempt at an
informal resolution of each issue presented by this motion in that ___________________ [state facts showing a
reasonable and good faith attempt at informal resolution of each issue presented by the motion ]. [Copies of
___________________ (specify documentation of moving party's attempts at informal resolution, e.g., correspondence
between ____________________ (name ), attorney for defendant and declarant herein and ____________________
(name ), attorney for plaintiff, dated _____), relating to declarant's attempts to resolve informally the above-stated
issues, are attached to and made a part of this declaration as Exhibits _____.]

13. 13.
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____________________ [Specify party, e.g., Defendant] bases his/her request for the imposition of a sanction in the
amount of $____________________ on ___________________ [itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

______________________ [signature ]

[b] Comments

[i] Use of Form

The foregoing form of declaration may be used in support of a motion for leave to augment an expert witness list and
expert witness declaration or to amend an expert witness declaration under Code of Civil Procedure Sections
2034.610-2034.630.n5 For further discussion of the facts that must be shown to obtain an order granting the motion, see
§ 64.60.

The form includes a paragraph for stating facts to show that the moving party made a reasonable and good faith attempt
at an informal resolution of each issue presented by the motion, which is a required to support the motion.n6 Because of
the importance of establishing that the party seeking the order attempted to resolve the issues informally, it is a good
practice to state offers for informal resolution in written correspondence, and to attach copies of the correspondence to
the declaration.

A notice of motion requesting a discovery sanction must be accompanied by a declaration setting forth facts supporting
the amount of any monetary sanction sought.n7

[ii] Incorporation by Reference of Proposed Expert Witness Information

The foregoing form provides for the attachment and incorporation by reference of a copy of the moving party's
proposed augmented or amended expert witness information. Attachment of the proposed information to each copy of
the declaration serves to satisfy the requirement of Code of Civil Procedure Sections 2034.610-2034.630 that, after
moving for leave, the moving party promptly serve a copy of the proposed expert witness information on all parties who
have appeared in the action.n8 The proposed expert witness information should be in the form required under Code of
Civil Procedure Section 2034.260.

For a discussion of the form of a response to a demand for an exchange of expert witness information, see § 64.31.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Augment or Amend Expert Witness Information and Impose Monetary
Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s), )
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vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)

NO. ___________________
ORDER GRANTING MOTION TO
____________________ [AUGMENT EXPERT
WITNESS LIST AND DECLARATION or AMEND
EXPERT WITNESS DECLARATION] AND FOR
IMPOSITION OF MONETARY SANCTION

__________________________________________________

The motion of ____________________ [specify moving party, e.g., defendant] ____________________ [name ] for an
order to ____________________ [augment his/her expert witness list and declaration with information concerning
____________________ (name of subsequently retained expert ) or amend his/her expert witness declaration with
respect to the general substance of the anticipated testimony of ____________________ (name of previously designated
expert )], and for the imposition of a monetary sanction in the amount of $_____ against ____________________
(specify, e.g., plaintiff), came on regularly for hearing by this court on ____________________ [date ]. Plaintiff
appeared by counsel ____________________ [name ]; defendant appeared by counsel ____________________ [name
].

The court finds that the moving party has engaged in a reasonable and good-faith attempt at an informal resolution of
each issue presented by the motion. The court also finds that ____________________ [specify opposing party, e.g.,
plaintiff] has not shown that he/she acted with substantial justification or that other circumstances make imposition of a
sanction unjust.

The court also finds that ___________________ [identify party opposing the motion, e.g., plaintiff]
___________________ [name ] will not be prejudiced in maintaining his/her ___________________ [action or
defense] on the merits and that ___________________ [specify moving party, e.g., defendant]:

1. 1.

____________________ [Retained ____________________ (name of subsequently retained expert ) or Decided to
offer the ____________________ (different or additional) testimony of ____________________ (name of previously
designated expert )], after the date specified for exchange in the demand for an exchange of expert witness information;

2. 2.

Failed to include the above-stated expert witness information in the original exchange as a result of
____________________ [no lack of reasonable dilligence or mistake or inadvertence or surprise or excusable neglect];

3. 3.

Promptly sought leave to ____________________ [augment or amend] his/her expert witness information after
____________________ [retaining ____________________ (name of subsequently retained expert ) or deciding to
offer the amended testimony of ____________________ (name of previously designated expert )]; and

4. 4.

Promptly served a copy of the proposed expert witness information on all parties who have appeared in this action.
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On proof made to the satisfaction of the court that the motion ought to be granted,

IT IS ORDERED that ____________________ [specify moving party, e.g., defendant] be granted leave to _____
[augment his/her expert witness list and declaration or amend his/her expert witness declaration] as set forth in the
proposed expert witness information attached to this Order.

IT IS FURTHER ORDERED that ____________________ [specify moving party, e.g., defendant] make
____________________ [name(s) of subsequently retained or previously designated expert(s) ] available immediately
for deposition pursuant to Code of Civil Procedure Sections 2034.410-2034.470.

[ADD, if discretionary condition is imposed, e.g.: ]

IT IS FURTHER ORDERED that ____________________ [specify opposing party, e.g., plaintiff]
____________________ [name ] be granted leave to ____________________ [designate ____________________
(name(s) ) as (an) additional expert witness(es) and/or elicit additional opinions concerning ____________________
(specify ) from expert witnesses already designated].

[CONTINUE ]

IT IS FURTHER ORDERED that ___________________ [name ], ___________________ [specify, e.g., plaintiff],
shall forthwith pay to ___________________ [specify, e.g., defendant] ___________________ [name ] the sum of $
_____ as a sanction authorized by Code of Civil Procedure Sections 2023.010 et seq. and 2034.610-2034.630.
Dated: ____________________.

______________________ [signature ]

Judge of the ______________________ Court

[b] Comments

[i] Use of Form

The foregoing form of order is for use when the court has granted a motion for leave to amend or augment expert
witness information under Code of Civil Procedure Section 2034.610-2034.630.n9

[ii] Findings and Conditions

The form includes findings which are prerequisite to granting the order. It includes a required condition that the moving
party make any subsequently retained expert, or previously designated expert who seeks to give different or additional
testimony, available immediately for deposition under Code of Civil Procedure Sections 2034.410-2034.470, and also
includes an optional language stating a discretionary condition that any party opposing the motion may designate
additional expert witnesses or elicit additional opinions from those previously designated. The court is authorized to
impose these conditions as well as any other terms as may be just, including a continuance of the trial for a reasonable
period of time and the award of costs and litigation expenses to the party opposing the motion.n10 For further
discussion, see § 64.60[1] and [2].

[iii] Monetary Sanctions
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The form includes and an order imposing a monetary sanction, as well as findings supporting the order.n11

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryDisclosuresSanctionsCivil
ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2034.610.

(n2)Footnote 2. See Code Civ. Proc. §§ 2034.240, 2034.620(c)(2)(B).

(n3)Footnote 3. Code Civ. Proc. § 2034.630; see Code Civ. Proc. § 2023.030(a).

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. See [1], above.

(n6)Footnote 6. See Code Civ. Proc. §§ 2034.610-2034.630.

(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. See Code Civ. Proc. §§ 2034.610-2034.630.

(n9)Footnote 9. See [1], above, and § 64.60.

(n10)Footnote 10. Code Civ. Proc. § 2034.610-2034.630.

(n11)Footnote 11. See Code Civ. Proc. §§ 2023.030(a), 2034.610-2034.630, discussed in § 64.60[3].
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§ 64.86 Proceedings to Submit Tardy Expert Witness Information and Impose Monetary Sanction

[1] Notice of Motion for Order to Submit Tardy Expert Witness Information and Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER TO SUBMIT TARDY EXPERT WITNESS IN-
FORMATION AND FOR IMPOSITION OF MON-
ETARY SANCTION [; POINTS AND AUTHORIT-
IES; DECLARATION(S) OF
____________________ (name(s) )]
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________

To ___________________ [specify demanding party, e.g., plaintiff ___________________ (name ) and to his/her/its
attorney of record:

NOTICE IS HEREBY GIVEN that on ____________________ [date ], at ____________________ [time ], or as soon
thereafter as the matter may be heard in [____________________ (Department or Division) ____________________
of] this court, located at ___________________ [street address ], ____________________ [city ],
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____________________ [specify moving party, e.g., defendant] ____________________ [name ] will, and hereby
does, move for an order granting him/her leave to submit tardy expert witness information, as more fully described in
the attached declaration(s) of ____________________ [names(s) ]. ___________________ [Specify moving party, e.g.,
Defendant] will further move for an order imposing a monetary sanction against ____________________ [specify every
person, party, and attorney against whom sanction is sought, e.g., plaintiff ____________________ (name ) and his/her
attorney ____________________ (name )] and in favor of ___________________ [specify moving party, e.g.,
defendant] in the amount of $ ____________________.

The motion for leave to submit tardy expert witness information will be made on the ground that
___________________ [specify opposing party, e.g., plaintiff] will not be prejudiced in maintaining his/her
____________________ [action or defense] on the merits; that ____________________ [specify moving party, e.g.,
defendant] failed to submit the above-stated expert witness information as the result of ____________________
[mistake or inadvertence or surprise or excusable neglect]; that ____________________ [specify moving party, e.g.,
defendant] sought this leave promptly after learning of the ____________________ [mistake or inadvertence or
surprise or excusable neglect], and promptly served a copy of the proposed information on all other parties who have
appeared in the action. The motion for imposition of a monetary sanction will be made on the ground that
____________________ [specify moving party, e.g., defendant] made an unsuccessful but reasonable and good faith
attempt at an informal resolution of the issues presented by the motion for leave to submit tardy expert witness
information.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of ____________________ [name(s) ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a party hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing on the motion].
Dated: ____________________.

______________________ [firm name, if any ]

By: ______________________ [signature ]

______________________ [typed name ]

Attorney for ______________________ [party's status and name ]

[b] Comments

[i] Use of Form

The foregoing form of notice of motion may be used by a party to obtain leave to submit tardy expert witness
information under Code of Civil Procedure Sections 2034.710-2034.730. Like the demand for an exchange, the notice
of motion and supporting papers should be served on all parties who have appeared in the action.n1

The motion must be made sufficiently in advance of the time limit for the completion of discovery under Code of Civil
Procedure Section 2024.010 et seq. to permit the deposition of any expert to whom the motion relates to be taken within
that time limit, except that under exceptional circumstances, the court may permit the motion to be made at a later
time.n2

For further discussion of tardy submission of expert witness information, see § 64.61. For a discussion of supplemental
expert witness lists, see § 64.32.
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[ii] Monetary Sanction

The form includes notice of the moving party's intent to seek the imposition of a monetary sanction against a party,
person, or attorney opposing the motion. Under Code of Civil Procedure Section 2034.730, the court must impose a
monetary sanction under Code of Civil Procedure Section 2023.030 against any party, person, or attorney who
unsuccessfully makes or opposes a motion to submit tardy expert witness information, unless the court finds that the
one subject to the sanction acted with substantial justification or that other circumstances make the sanction unjust.n3

A request for a sanction must, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice must be supported by a memorandum of points
and authorities, and be accompanied by a declaration setting forth facts supporting the amount of any monetary sanction
sought.n4

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

For a discussion of sanctions for misuses of discovery generally, see Chapter 42.

For memoranda of points and authorities relating to a motion to submit tardy expert witness information, see
CALIFORNIA POINTS AND AUTHORITIES, Ch. 88, Exchange of Expert Trial Witness Information (Matthew
Bender).

[2] Declaration Supporting Motion to Submit Tardy Expert Witness Information and Impose Monetary
Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)
)
)
)
)
)

NO. ___________________
DECLARATION OF ____________________
[name ] IN SUPPORT OF MOTION FOR ORDER
TO SUBMIT TARDY EXPERT WITNESS IN-
FORMATION AND FOR IMPOSITION OF MON-
ETARY SANCTION
Date: ____________________
Time: _____
Location: _________________
Judge: _________________
Date Action Filed: ___________________
Trial Date: ____________________

__________________________________________________
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I, ____________________ [name ], declare:

1. 1.

I am ___________________ [identify declarant, e.g., an attorney at law duly admitted to practice before all the courts
of the State of California and the attorney of record herein for ____________________ (specify moving party, e.g.,
defendant) ____________________ (name )].

2. 2.

This declaration is made in support of ____________________ [specify moving party, e.g., defendant]'s motion for an
order granting him/her leave to submit tardy expert witness information.

3. 3.

This declaration is also made in support of ___________________ [specify party, e.g., defendant]'s motion for an order
to impose a monetary sanction in the amount of $_____ against ____________________ [name ],
___________________ [specify, e.g., plaintiff], pursuant to Code of Civil Procedure Sections 2023.010 et seq. and
2034.710-2034.730.

4. 4.

The nature of this ___________________ [action or proceeding] is ____________________ [specify nature of action
or proceeding ].

5. 5.

On ____________________ [date ], ____________________ [specify moving party, e.g., defendant] was served, by
mail, with a demand from ____________________ [specify demanding party, e.g., plaintiff] ____________________
[name ] to exchange expert witness information. The date of exchange, as specified in the demand, was _____[date ].

6. 6.

___________________ [Specify moving party, e.g., Defendant] failed to submit expert witness information on that
date, in response to ___________________ [specify demanding party, e.g., plaintiff]'s demand, and now seeks to submit
such information.

7. 7.

___________________ [Specify moving party, e.g., Defendant]'s failure to submit this expert witness information on
the date of exchange was the result of ____________________ [mistake or inadvertence or surprise or excusable
neglect] in that ____________________ [specify ].

8. 8.

____________________ [On ____________________ (date ) or Simultaneously with service of notice of this motion],
____________________ [specify moving party, e.g., defendant] served a copy of the proposed expert witness
information sought to be submitted on all parties who have appeared in this action. A copy of ____________________
[specify moving party, e.g., defendant]'s proposed expert witness information[, as well as the proof of service],
____________________ [is or are] attached to this declaration as Exhibit(s) ____________________ and made a part
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of it.

9. 9.

____________________ [Specify opposing party, e.g., Plaintiff] will not be prejudiced in maintaining his/her
____________________ [action or defense] on the merits in that ____________________ [set forth reasons why
opposing party will not be prejudiced ].

10. 10.

___________________ [Name(s) of any experts designated by moving party ] ____________________ [is or are]
available immediately for deposition pursuant to Code of Civil Procedure Sections 2034.410-2034.470.

11. 11.

___________________ [Specify moving party, e.g., Defendant] has made a reasonable and good-faith attempt at an
informal resolution of each issue presented by this motion in that ___________________ [state facts showing a
reasonable and good-faith attempt at informal resolution of each issue presented by the motion ]. [Copies of
___________________ (specify documentation of moving party's attempts at informal resolution, e.g., correspondence
between ____________________ (name ), attorney for defendant and declarant herein and ____________________
(name ), attorney for plaintiff, dated_____), relating to declarant's attempts to resolve informally the above-stated
issues, are attached to and made a part of this declaration as Exhibits_____.]

12. 12.

____________________ [Specify party, e.g., Defendant] bases his/her request for the imposition of a sanction in the
amount of $____________________ on ___________________ [itemize and explain, in as many paragraphs as
necessary, the basis of the computation of the monetary amount of sanction requested ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________ [date ]

______________________ [signature ]

[b] Comments

[i] Use of Form

The foregoing form of declaration may be used in support of a motion for leave to submit tardy expert witness
information under Code of Civil Procedure Sections 2034.710-2034.730.n5 For further discussion of the facts that must
be shown to obtain an order granting the motion, see § 64.61.

The form includes a paragraph for stating facts to show that the moving party made a reasonable and good faith attempt
at an informal resolution of each issue presented by the motion, which is a required to support the motion.n6 Because of
the importance of establishing that the party seeking the order attempted to resolve the issues informally, it is a good
practice to state offers for informal resolution in written correspondence, and to attach copies of the correspondence to
the declaration.

A notice of motion requesting a discovery sanction must be accompanied by a declaration setting forth facts supporting
the amount of any monetary sanction sought.n7
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[ii] Incorporation by Reference of Proposed Expert Witness Information

The foregoing form provides for the attachment and incorporation by reference of a copy of the moving party's
proposed tardy expert witness information. Attachment of the proposed information to each copy of the declaration
serves to satisfy the requirement of Code of Civil Procedure Sections 2034.710-2034.730 that, after moving for leave,
the moving party promptly serve a copy of the proposed expert witness information on all parties who have appeared in
the action.n8 The proposed expert witness information should be in the form required under Code of Civil Procedure
Section 2034.260.

For a discussion of the form of a response to a demand for an exchange of expert witness information, see § 64.31.

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion to Submit Tardy Expert Witness Information and Impose Monetary Sanction

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ] Plaintiff(s),
vs.
______________________ [name(s) ] Defendant(s).

)
)
)
)
)

NO. ___________________
ORDER GRANTING MOTION TO SUBMIT
TARDY EXPERT WITNESS INFORMATION AND
FOR IMPOSITION OF MONETARY SANCTION

__________________________________________________

The motion of ____________________ [specify moving party, e.g., defendant] ____________________ [name ] for an
order granting him/her leave to submit tardy expert witness information, and for the imposition of a monetary sanction
in the amount of $_____ against ____________________ [specify, e.g., plaintiff], came on regularly for hearing by the
court on ____________________ [date ]. Plaintiff appeared by counsel ____________________ [name ]; defendant
appeared by counsel ____________________ [name ].

The court finds that the moving party has engaged in a reasonable and good faith attempt at an informal resolution of
each issue presented by the motion. The court also finds that ____________________ [specify opposing party, e.g.,
plaintiff] has not shown that he/she acted with substantial justification or that other circumstances make imposition of a
sanction unjust.

The court also finds that ___________________ [identify party opposing the motion, e.g., plaintiff]
___________________ [name ] will not be prejudiced in maintaining his/her ___________________ [action or
defense] on the merits by ____________________ [specify moving party, e.g., defendant]'s submission of the tardy
expert witness information specified below, and that ___________________ [specify moving party, e.g., defendant]:

1. 1.

Failed to timely submit expert witness information in response to ____________________ [specify demanding party,
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e.g., plaintiff]'s demand for an exchange as a result of ____________________ [mistake or inadvertence or surprise or
excusable neglect];

2. 2.

Promptly sought leave to submit tardy expert witness information after learning of the ____________________
[specify, e.g., mistake or inadvertence or surprise or excusable neglect]; and

3. 3.

Promptly served a copy of the proposed expert witness information on all parties who have appeared in this action.

On proof made to the satisfaction of the court that the motion ought to be granted,

IT IS ORDERED that ____________________ [specify moving party, e.g., defendant] be granted leave to submit the
expert witness information as set forth in the proposed expert witness information attached to this Order.

IT IS FURTHER ORDERED that ____________________ [specify moving party, e.g., defendant] make
____________________ [name(s) of any expert(s) designated by moving party ] available immediately for deposition
pursuant to Code of Civil Procedure Sections 2034.410-2034.470.

[ADD, if discretionary condition is imposed, e.g.: ]

IT IS FURTHER ORDERED that ____________________ [specify opposing party, e.g., plaintiff]
____________________ [name ] be granted leave to ____________________ [designate ____________________
(name(s) ) as (an) additional expert witness(es) and/or elicit additional opinions concerning ____________________
(specify ) from expert witnesses already designated].

[CONTINUE ]

IT IS FURTHER ORDERED that ___________________ [name ], ___________________ [specify, e.g., plaintiff] shall
forthwith pay to ___________________ [specify, e.g., defendant] ___________________ [name ] the sum of $ _____
as a sanction authorized by Code of Civil Procedure Sections 2023.010 et seq. and 2034.710-2034.730.
Dated: ____________________.

______________________ [signature ]

Judge of the ______________________ Court

[b] Comments

[i] Use of Form

The foregoing form of order is for use when the court has granted a motion for leave to amend or augment expert
witness information under Code of Civil Procedure Sections 2034.610-2034.630.n9

[ii] Findings and Conditions
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The form includes findings which are prerequisite to granting the order. It includes a required condition that the moving
party make any subsequently retained expert, or previously designated expert who seeks to give different or additional
testimony, available immediately for deposition under Code of Civil Procedure Sections 2034.410-2034.470, and also
includes optional language stating a discretionary condition that any party opposing the motion may designate
additional expert witnesses or elicit additional opinions from those previously designated.n10 The court is authorized to
impose these conditions as well as any other terms as may be just, including a continuance of the trial for a reasonable
period of time and the award of costs and litigation expenses to the party opposing the motion.n11 For further
discussion, see § 64.61[1] and [2].

[iii] Monetary Sanctions

The form includes and an order imposing a monetary sanction, as well as findings supporting the order.n12

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryDisclosuresGeneral OverviewCivil
ProcedureDiscoveryDisclosuresMandatory DisclosuresCivil ProcedureDiscoveryDisclosuresSanctionsCivil
ProcedureDiscoveryMethodsExpert Witness Discovery

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2034.240, 2034.710-2034.730.

(n2)Footnote 2. Code Civ. Proc. § 2034.710(b). For discussion of the time limits for completing discovery, see
Chapter 3.

(n3)Footnote 3. Code Civ. Proc. § 2034.730; see Code Civ. Proc. § 2023.030(a).

(n4)Footnote 4. Code Civ. Proc. § 2023.040.

(n5)Footnote 5. See [1], above.

(n6)Footnote 6. See Code Civ. Proc. § 2034.710(c).

(n7)Footnote 7. Code Civ. Proc. § 2023.040.

(n8)Footnote 8. See Code Civ. Proc. § 2034.710-2034.730.

(n9)Footnote 9. See discussion in [1], above, and § 64.61.

(n10)Footnote 10. Code Civ. Proc. §§ 2034.710-2034.730.

(n11)Footnote 11. Code Civ. Proc. § 2034.720(d).

(n12)Footnote 12. See Code Civ. Proc. §§ 2023.030(a), 2034.710-2034.730, discussed in § 64.61[3].
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§ 65.syn Synopsis to Chapter 65: Perpetuation of Testimony and Preservation of Evidence

§ 65.01 Purpose of Discovery Before Action

§ 65.02 Scope of Discovery Before Action

§ 65.03 Methods of Discovery Before Action

§ 65.04 Petition for Discovery Before Action

[1] Contents of Petition

[a] Generally

[b] Expectation of Litigation and Description of Subject Matter

[c] Inability to Commence Litigation

[d] Specification of Discovery Methods to Be Used

[e] Facts to Be Established and Reasons for Perpetuation

[f] Identification of Expected Adverse Parties and Persons From Whom Discovery Is Sought

[2] Filing of Petition

§ 65.05 Notice of Petition for Discovery

[1] Contents of Notice

[2] Service of Notice

§ 65.06 Response by Adverse Party and Hearing on Petition

§ 65.07 Order Authorizing Discovery Before Action

§ 65.08 Use of Deposition Obtained Before Action
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§§ 65.09-65.19 Reserved

§ 65.20 Purpose of Discovery Pending Appeal

§ 65.21 Scope of Discovery Pending Appeal

§ 65.22 Methods of Discovery Pending Appeal

§ 65.23 Motion for Discovery Pending Appeal

[1] Contents of Motion

[2] Notice of Motion and Service

§ 65.24 Response by Adverse Party and Hearing on Motion

§ 65.25 Order Authorizing Discovery Pending Appeal

§§ 65.26-65.39 Reserved

§ 65.40 Procedural Guide for Petitioner Seeking Discovery Before Filing of Action

[1] Preparation of Petition, Notice of Petition, and Supporting Memorandum

[2] Filing of Papers

[3] Service of Papers

[4] Order

§ 65.41 Procedural Guide for Expected Adverse Party

[1] Preparation of Opposing Declaration and Memorandum of Points and Authorities

[2] Filing and Service of Papers

[3] Protective Order

[4] Order

§ 65.42 Procedural Guide for Party Seeking Discovery Pending Appeal

[1] Preparation of Motion, Notice of Motion, and Supporting Memorandum

[2] Filing of Papers

[3] Service of Papers

[4] Order

§ 65.43 Procedural Guide for Adverse Party
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[1] Preparation of Opposing Declaration and Memorandum of Points and Authorities

[2] Filing and Service of Papers

[3] Protective Order

[4] Order

§§ 65.44-65.49 Reserved

§ 65.50 Proceedings for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[1] Petition for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form

[b] Comments

[i] Use of Form

[ii] Scope and Methods of Discovery Prior to Action

[iii] Contents of Petition

[iv] Filing and Service of Petition

[2] Notice of Petition for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form

[b] Comments

[i] Use of Form

[ii] Service of Notice

[c] References

[3] Declaration Opposing Petition for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form

[b] Comments

[c] References

[4] Order Granting Petition for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form
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[b] Comments

[c] References

§§ 65.51-65.59 Reserved

§ 65.60 Proceedings for Order Authorizing Perpetuation of Testimony or Preservation of Evidence Pending Appeal

[1] Notice of Motion and Motion for Order Authorizing Perpetuation of Testimony or Preservation of Evidence
Pending Appeal

[a] Form

[b] Comments

[i] Use of Form

[ii] Scope and Methods of Discovery Pending Appeal

[iii] Contents of Motion

[iv] Filing and Service

[c] References

[2] Declaration Supporting Motion for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form

[b] Comments

[c] References

[3] Order Granting Motion for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form

[b] Comments

[c] References
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Scope

SCOPE

This chapter discusses Code of Civil Procedure Sections 2035.010-2036.050, which govern the perpetuation of
testimony and preservation of evidence before the filing of an action or while an action is pending appeal.

Part A of this chapter discusses perpetuation of testimony or preservation of evidence before the filing of an action. Part
B discusses perpetuation of testimony or preservation of evidence while an action is pending on appeal. Part C contains
procedural guides providing checklists of documents and activities for both petitioning and adverse parties. Part D
contains forms for persons seeking to preserve testimony or preserve evidence before the filing of an action or pending
an appeal.

Once the court has authorized discovery before the filing of an action or pending appeal, provisions of the Civil
Discovery Act (Code Civ. Proc. §§ 2016.010-2036.050) relevant to authorized discovery methods are applicable. For a
discussion of these discovery methods, see Chapters 50-53 (oral and written depositions), Chapter 61 (inspection of
documents, tangible things, and other property), and Chapter 62 (physical and mental examinations). For discussion of
the use of technology in conducting discovery, see Chapter 41.

Cases in this chapter that were decided under provisions of the pre-1986 Discovery Act that were reenacted or are
similar to provisions of the current Civil Discovery Act are cited as persuasive, rather than controlling, authority, and
are followed by the parenthetical ''decided under prior law.''

The chapter contains some references to the comparable Federal Rules of Civil Procedure, Rule 27, noting similarities
to and differences from the California procedures. Additional discussion of the Federal Rules of Civil Procedure may be
found in Chapter 7.

For a discussion of inspection by an attorney of a patient's medical records under Evidence Code Section 1158, prior to
the filing of an action, see Chapter 20.
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§ 65.01 Purpose of Discovery Before Action

If a person expects to be a party to any action that may be cognizable in any court in California, whether as plaintiff,
defendant, or in any other capacity, and that person is presently unable to bring the anticipated action or to cause it to be
brought, he or she may petition the superior court for an order authorizing discovery prior to the filing of the action.n1
The discovery may be sought for the limited purpose of either perpetuating the testimony of the person seeking the
discovery or the testimony of another natural person or organization, or preserving evidence for use in the event that an
action is subsequently filed.n2 The court will make an order authorizing such discovery if it determines that
perpetuating the testimony or preserving the evidence may prevent a failure or delay of justice.n3

Apart from the discovery rules, the trial court has the power to issue an injunction to prevent the potential destruction of
evidence pending discovery, based on the court's inherent power to make orders facilitating discovery and the
presentation of evidence, when the Civil Discovery Act does not provide an adequate remedy at law.n3.1

For discussion of the duty to preserve electronic evidence and sanctions for e-discovery abuses, as well as other issues
arising in e-discovery, see Ch. 2A, Discovery of Computer Records. For a form for a preliminary injunction to preserve
electronic evidence pending a discovery order, see California Points and Authorities, Ch. 116, Injunctions (Matthew
Bender).

Discovery prior to the filing of the action may not be sought for the purpose of ascertaining the possible existence of a
cause of action or a defense to a cause of action, or for the purpose of identifying those who might be made parties to an
action not yet filed.n4 Thus, such discovery will not be authorized for investigative purposes only. The utility of this
procedure is in the preservation of evidence for introduction in a probable future court case, and that is its sole
purpose.n5

Failure to follow the proper procedures of the relevant code section relating to perpetuation of testimony may result in
the discovery being impounded and ordered not to be used by any party to the particular action for any purpose.n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureGeneral OverviewCivil ProcedureDiscoveryGeneral OverviewCivil
ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsPerpetuation of Testimony
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. §§ 2035.010, 2035.030(b).

(n2)Footnote 2. Code Civ. Proc. § 2035.010(a).

(n3)Footnote 3. Code Civ. Proc. § 2035.050(a).

(n4)Footnote 3.1. Dodge, Warren & Peters Ins. Services, Inc. v. Riley (2003) 105 Cal. App. 4th 1414, 1419-1420,
130 Cal. Rptr. 2d 385 (in action by employer against terminated employees for misappropriation of trade secrets, unfair
business practices, breach of fiduciary duty and breach of contract, trial court properly issued preliminary injunction
against defendants, requiring preservation of electronic evidence by prohibiting defendants from destroying, deleting, or
secreting from discovery any of their electronic storage media).

(n5)Footnote 4. Code Civ. Proc. § 2035.010(b).

(n6)Footnote 5. See Orr v. City of Stockton (2007) 150 Cal. App. 4th 622, 630-631, 58 Cal. Rptr. 3d 662 (petition
to preserve evidence under Code Civ. Proc. § 2035.010 et seq. did not constitute an ''action'' that satisfied statute of
limitations in Gov. Code § 945.6(a)(1); procedure to perpetuate testimony or to preserve evidence ''does not provide the
petitioner with any further relief beyond obtaining discovery materials''); Campbell Chain Co. v. County of Alameda
(1970) 12 Cal. App. 3d 248, 257, 90 Cal. Rptr. 501 (decided under prior law); Hunt-Wesson Foods, Inc. v. County of
Stanislaus (1969) 273 Cal. App. 2d 92, 98, 77 Cal. Rptr. 832 (decided under prior law).

(n7)Footnote 6. See, e.g., Collins v. Polk (M.D. La. 1987) 115 F.R.D. 326, 328-329 (attempt by attorney in
bankruptcy litigation to use depositions in his private suit but without notification to opposing parties until after
depositions were taken, in violation of federal rules, resulted in depositions being impounded and ordered not to be used
by any party for any purpose in private suit).
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§ 65.02 Scope of Discovery Before Action

Discovery sought before the filing of an action is obtainable only within the scope, and subject to the same restrictions,
as discovery sought in an action that has been filed.n1 Thus, subject to the limitations on purpose discussed in § 65.01,
discovery may be obtained regarding any matter, not privileged, that is relevant to the subject matter involved in the
anticipated action, if the matter is itself admissible in evidence or appears reasonably calculated to lead to the discovery
of admissible evidence.n2 The extent of discovery of certain protected matters, such as attorney work-product, is
limited.n3 The scope of discovery may also be limited by the court on a motion for a protective order, to the extent that
the burden, expense, or intrusiveness of the discovery clearly outweighs the likelihood that the information sought will
lead to the discovery of admissible evidence.n4

For full discussion of the scope of discovery and limitations thereon, see Chapter 20 (general scope of discovery),
Chapter 41 (regulation of discovery methods), and Chapters 21-32 (discovery of privileged and other protected matters).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2035.010.

(n2)Footnote 2. See Code Civ. Proc. §§ 2017.010 et seq., 2035.010.

(n3)Footnote 3. See Code Civ. Proc. §§ 2017.010, 2018.010 et seq.

(n4)Footnote 4. See Code Civ. Proc. § 2017.020; see also Code Civ. Proc. § 2019.030 (limitations on cumulative
or unduly burdensome discovery).
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§ 65.03 Methods of Discovery Before Action

Discovery methods that may be used before the filing of an action are more limited than those that may be used once an
action has been filed.n1 Before the filing of an action, discovery may only be obtained by use of (1) oral and written
depositions, (2) inspections of documents, things, and places, and (3) physical and mental examinations.n2 The
provisions of the Civil Discovery Actn3 governing those methods apply to discovery before as well as after a suit has
been filed.n4 For a complete discussion of these discovery methods, see Chapters 50-53 (oral and written depositions),
Chapter 61 (inspection of documents, tangible things, and other property), and Chapter 62 (physical and mental
examinations).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical
ExaminationsCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsPerpetuation of
TestimonyCivil ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2019.010 (discovery methods in general).

(n2)Footnote 2. Code Civ. Proc. § 2035.020.

(n3)Footnote 3. Code Civ. Proc. §§ 2016.010-2036.050.

(n4)Footnote 4. See Code Civ. Proc. § 2035.050; see also Code Civ. Proc. §§ 2025.010-2029.010 (depositions),
2031.010-2031.320 (inspection of documents, things, and places), 2032.010-2032.650 (physical and mental
examinations).
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§ 65.04 Petition for Discovery Before Action

[1] Contents of Petition

[a] Generally

An order permitting discovery before an action has commenced is obtained by filing a verified petition in the name of
the person desiring to perpetuate the testimony or preserve the evidence.n1 For a form of petition, see § 65.50.

The petition must request the court to enter an order authorizing the petitioner to engage in discovery by the methods
described in the petition for the purpose of perpetuating the described testimony or preserving the described evidence.n2
In addition, the petition must contain the information set forth in Code of Civil Procedure Section 2035.030(b)(1)-(9), as
described in [b] through [f], below.

[b] Expectation of Litigation and Description of Subject Matter

The petition must set forth the expectation that the petitioner will be a party to an action cognizable in a court of the
State of California.n3 Whether there is a sufficient likelihood that the expected litigation will result is a matter for the
sound discretion of the court to which the petition to perpetuate is directed.n4

The petition must also set forth the subject matter of the expected action and the petitioner's involvement in the
expected action.n5

[c] Inability to Commence Litigation

The petition must allege the present inability of the petitioner either to bring that action or cause it to be brought.n6
Inability of the petitioner to bring the action may arise if the petitioner anticipates that he or she will be the defendant in
an action that will be filed by another person in the future, but the petitioner has no basis on which to bring any action
against that person.n7 Inability of the petitioner may also arise if the situation is such that the petitioner anticipates that
his or her rights will be violated, but the cause of action has not yet accrued.n8 However, if the petitioner could bring an
action for relief by declaratory judgment, it would appear that his or her petition could not contain the necessary
allegation of inability to bring the action.

[d] Specification of Discovery Methods to Be Used
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The petition must set forth the particular discovery methods that the petitioner desires to employ.n9 The requirement
that the petition specify the discovery methods to be employed is the only requirement for the petition included in the
Civil Discovery Actn10 but not in the comparable provision of the Federal Rules of Civil Procedure.n11 It is also the
only additional requirement for California petitions imposed on former law by the 1986 Discovery Act.n12

[e] Facts to Be Established and Reasons for Perpetuation

The petition must also state the facts that the petitioner desires to establish by the proposed discovery, and the reasons
the petitioner desires to perpetuate or preserve those facts before an action has been filed.n13 Reasons may be based on
the fact that the length of time before the action is filed will result in loss of evidence.n14 For example, in the case of an
injury accident, the petition may allege that wounds may heal and the nature and extent of injuries will not be
discoverable at a future time,n15 or in the case of damage to property, the petition may allege that the evidence of the
nature and extent of the damage may alter as a result of natural causes or human interference.n16 In the case of
testimony, the petitioner may allege as the reason for preservation that the length of time before the action is filed may
result in diminishment of a deponent's ability to recollect the facts sought, or in the unavailability of a deponent due to
his or her moving from the jurisdiction, disability, or death.n17 However, medical evidence showing a deponent's
unavailability because of impending death or disability may not always be required because the petitioner's right to
relief does not depend on the condition of a witness, but on the petitioner's situation and his or her power to bring his or
her rights to an immediate investigation.n18

In drafting the statement of reasons for the proposed discovery, counsel should bear in mind that the standard that will
be applied by the court in ruling on the petition is whether the discovery requested may prevent a failure or delay of
justice.n19 Thus, counsel should present any facts tending to show that a failure to permit discovery may cause such a
failure or delay of justice.

[f] Identification of Expected Adverse Parties and Persons From Whom Discovery Is Sought

In addition, the petition must set forth the name or a description of those whom the petitioner expects to be adverse
parties, so far as known.n20 In addition, the petition must include the name and address of those from whom the
discovery is sought, and the substance of the information expected to be elicited from each of those from whom
discovery is sought.n21

[2] Filing of Petition

The person seeking discovery must file the verified petition in the superior court of the county of the residence of at
least one expected adverse party.n22 If no expected adverse party is a California resident, the petition must be filed in
the superior court of a county where the expected action or proceeding may be filed.n23

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2035.030(a).

(n2)Footnote 2. Code Civ. Proc. § 2035.030.

(n3)Footnote 3. Code Civ. Proc. § 2035.030(b)(1).
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(n4)Footnote 4. Block v. Superior Court (1963) 219 Cal. App. 2d 469, 478, 33 Cal. Rptr. 205 (decided under prior
law).

(n5)Footnote 5. Code Civ. Proc. § 2035.030(b)(3).

(n6)Footnote 6. Code Civ. Proc. § 2035.030(b)(2).

(n7)Footnote 7. See Martin v. Reynolds Metals Corporation (9th Cir. [Or.] 1961) 297 F.2d 49, 55-57 (decided
under Fed. Rules Civ. Proc., Rule 27; proceeding by aluminum plant operator, anticipating action by cattle owners
claiming damage to cattle from chemicals released from plant, to preserve evidence); see also Block v. Superior Court
(1963) 219 Cal. App. 2d 469, 477-478, 33 Cal. Rptr. 205 (decided under prior law; proceeding by vehicle owner,
anticipating action by minor arising out of automobile accident, to perpetuate testimony and obtain physical
examination of minor).

(n8)Footnote 8. See Arizona v. California (1934) 292 U.S. 341, 347-348, 54 S. Ct. 735, 78 L. Ed. 1298 (decided
under federal law; original proceeding in U.S. Supreme Court by Arizona, anticipating its own action on an interstate
compact, to perpetuate testimony).

(n9)Footnote 9. Code Civ. Proc. § 2035.030(b)(4).

(n10)Footnote 10. Code Civ. Proc. §§ 2016.010-2036.050.

(n11)Footnote 11. See Fed. Rules Civ. Proc., Rule 27(a)(1).

(n12)Footnote 12. Rep.'s Notes to Proposed Cal. Civ. Discovery Act of 1986, Note to § 2035(d).

(n13)Footnote 13. Code Civ. Proc. § 2035.030(b)(5), (6).

(n14)Footnote 14. See, e.g., Block v. Superior Court (1963) 219 Cal. App. 2d 469, 471, 477-478, 33 Cal. Rptr.
205 (decided under prior law).

(n15)Footnote 15. See Block v. Superior Court (1963) 219 Cal. App. 2d 469, 472-473, 33 Cal. Rptr. 205 (decided
under prior law).

(n16)Footnote 16. See Martin v. Reynolds Metals Corporation (9th Cir. [Or.] 1961) 297 F.2d 49, 55-57 (decided
under Fed. Rules Civ. Proc., Rule 27).

(n17)Footnote 17. See Mosseller v. United States (2d Cir. [N.Y.] 1946) 158 F.2d 380, 382 (decided under Fed.
Rules Civ. Proc., Rule 27(a); affidavits indicating that deponent might die before action could be commenced).

(n18)Footnote 18. See Mosseller v. United States (2d Cir. [N.Y.] 1946) 158 F.2d 380, 382 (decided under Fed.
Rules Civ. Proc., Rule 27(a)).

(n19)Footnote 19. See Code Civ. Proc. § 2035.050.

(n20)Footnote 20. Code Civ. Proc. § 2035.030(b)(7).

(n21)Footnote 21. Code Civ. Proc. § 2035.030(b)(8), (9).

(n22)Footnote 22. Code Civ. Proc. § 2035.030(a).

(n23)Footnote 23. Code Civ. Proc. § 2035.030(a).
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§ 65.05 Notice of Petition for Discovery

[1] Contents of Notice

The notice must state that the petitioner will apply to the court for an order to engage in discovery for the purpose of
perpetuating testimony or preserving evidence as described in the petition.n1 The notice must indicate the time and
place set for the hearing on the petition.n2 For a form of notice of petition, see § 65.50[2].

[2] Service of Notice

Natural persons or organizations named in the petition as expected adverse partiesn3 must be served with a notice of the
petition, together with a copy of the petition.n4 Service of the notice and copy of the petition must be effected at least
20 days prior to the date specified in the notice for the hearing on the petition.n5 Service must be made in the same
manner provided in the Code of Civil Procedure for service of a summons.n6 Although the term ''effected'' is not
defined in the statute, it may mean that service of the notice and petition must be deemed completed within the specified
time frame. Thus, for example, personal service is deemed complete at the time of personal delivery of the notice and
petition.n7 Service by mail is deemed complete on the date a written acknowledgment of receipt of the notice and
petition is executed, if such acknowledgment thereafter is returned to the sender.n8

In one case, the court held that a defendant nurse was not given adequate notice under Code of Civil Procedure Section
2035.040 of a hearing on deposition testimony taken pursuant to the procedures of Code of Civil Procedure Sections
2035.010-2035.060 when plaintiff gave notice to the nurse in care of the attorneys for two defendant hospitals, neither
of which was the nurse's employer, and the nurse did not appear either personally or through an attorney.n9

If, after due diligence, the petitioner is unable to cause service to be made on any expected adverse party, the court in
which the petition is filed will make an order for service by publication.n10 If any expected adverse party served by
publication does not appear at the hearing, the court will appoint an attorney to represent that party for all purposes,
including the cross-examination of any person whose testimony is taken by deposition.n11 The petitioner is liable for
the reasonable fees and expenses of any attorney so appointed by the court.n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony
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FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2035.040.

(n2)Footnote 2. Code Civ. Proc. § 2035.040.

(n3)Footnote 3. See discussion in § 65.04[1][f].

(n4)Footnote 4. Code Civ. Proc. § 2035.040.

(n5)Footnote 5. Code Civ. Proc. § 2035.040.

(n6)Footnote 6. Code Civ. Proc. § 2035.040; see Code Civ. Proc. §§ 413.10-417.40 (rules governing service of
summons). For detailed discussion of service of summons, see California Forms of Pleading and Practice, Ch. 518,
Service of Summons and Papers , (Matthew Bender).

(n7)Footnote 7. See Code Civ. Proc. §§ 415.10, 2035.040.

(n8)Footnote 8. See Code Civ. Proc. §§ 415.30(c), 2035.040.

(n9)Footnote 9. N.N.V. v. American Assn. of Blood Banks (1999) 75 Cal. App. 4th 1358, 1359-1360, 89 Cal. Rptr.
2d 885 (concluding that even if notice were adequate, deposition testimony at issue was inadmissible hearsay).

(n10)Footnote 10. Code Civ. Proc. § 2035.040; see Code Civ. Proc. § 415.50.

(n11)Footnote 11. Code Civ. Proc. § 2035.040.

(n12)Footnote 12. Code Civ. Proc. § 2035.040.
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§ 65.06 Response by Adverse Party and Hearing on Petition

Code of Civil Procedure Sections 2035.010-2035.060 does not require the serving and filing by an expected adverse
party of any responsive papers to the petition.n1 Moreover, it does not prescribe any regulations for the conduct of the
hearing on the petition.n2

The lack of any specification in Code of Civil Procedure Sections 2035.010-2035.060 concerning the conduct of the
hearing on the petition seems to indicate that the proceeding is intended to be similar to the hearing of a motion, and
that it is not contemplated that the court will necessarily take testimony to settle matters of fact alleged in the petition
that may be controverted by the declaration of an expected adverse party. It would appear that one of the reasons for the
requirement that the petition be verified is to avoid the delay incident to settling controverted matters of fact by
ensuring, to the extent of an oath, that the allegations of fact are made in good faith. An expected adverse party could
attack the allegations of fact by declarations or affidavits showing that they are not made in good faith, are a sham, and
have no actual basis. Of course, an expected adverse party may also raise any matter of law that will defeat in whole or
in part the relief sought by the petitioner. Thus, for example, the adverse party may show that the facts set forth in the
petition fail to substantiate the petitioner's expectation that he or she will be a party to any subsequent action cognizable
in a court in the State of California, or fail to show that the petitioner is presently unable to bring the action or to cause it
to be brought.n3 The expected adverse party may also show that the facts that the petitioner expects to establish by the
proposed discovery are beyond the scope of discovery in that they are not relevant to the subject matter of the
anticipated action, not admissible in evidence, or not reasonably calculated to lead to the discovery of admissible
evidence.n4 For a form of declaration in opposition to a petition for an order authorizing the perpetuation of testimony,
see § 65.50[3]. There is nothing in Code of Civil Procedure Sections 2035.010-2035.060 to preclude the court from
allowing testimony.

Because discovery may, under Code of Civil Procedure Section 2035.010, be obtained within the scope delimited by
Code of Civil Procedure Sections 2017.010-2017.740 (scope of discovery) and subject to the restrictions of Code of
Civil Procedure Sections 2019.010-2019.210 (restrictions on frequency and extent of use of discovery methods), the
expected adverse party has the right to move for a protective order limiting the scope of discovery,n5 restricting the
frequency or extent of the discovery methods used,n6 or otherwise conditioning the particular method of discovery
used.n7

Legal Topics:

For related research and practice materials, see the following legal topics:
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Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2035.010-2035.060.

(n2)Footnote 2. See Code Civ. Proc. §§ 2035.010-2035.060.

(n3)Footnote 3. See Code Civ. Proc. § 2035.030(b)(1), (2).

(n4)Footnote 4. See Code Civ. Proc. §§ 2017.010, 2035.010.

(n5)Footnote 5. See Code Civ. Proc. § 2017.020.

(n6)Footnote 6. See Code Civ. Proc. § 2019.030.

(n7)Footnote 7. See Code Civ. Proc. §§ 2025.420 (protective orders when oral depositions used), 2028.270
(protective orders when written depositions used), 2031.060 (protective orders when documents, things, or places
inspected). Additionally, leave of court is required under Code Civ. Proc. §§ 2032.310 and 2032.320 when a party seeks
discovery by a physical examination other than by demand under Code Civ. Proc. §§ 2032.210-2032.260 (examination
of personal injury plaintiff), or by a mental examination.
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§ 65.07 Order Authorizing Discovery Before Action

After a hearing on the petition, the court will make an order authorizing the requested discovery if the court determines
that all or part of the discovery requested may prevent a failure or delay of justice.n1 The order must identify any
witness whose deposition may be taken, any documents, things, or places that may be inspected, and any person whose
physical or mental condition may be examined.n2 For a form of order, see § 65.50[4].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2035.050(a).

(n2)Footnote 2. Code Civ. Proc. § 2035.050(b).
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§ 65.08 Use of Deposition Obtained Before Action

If the petitioning party takes a deposition to perpetuate testimony as authorized by court order, that deposition may be
used against any party named in the petition as an expected adverse party, or the successor in interest of that party, in
any action involving the same subject matter that is brought in a California court, in the same manner as a deposition
taken after the action is commenced may be used.n1 Any deposition to perpetuate testimony taken under the provisions,
comparable to Code of Civil Procedure Sections 2035.010-2035.060, of the laws of another state, or the federal courts,
or a foreign nation, may be used in the same manner.n2 For discussion of the use of depositions, see Chapter 50.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsPerpetuation of TestimonyCivil
ProcedureDiscoveryMethodsWritten Depositions

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2035.060; see Code Civ. Proc. § 2025.620 (use of deposition in pending action).

(n2)Footnote 2. Code Civ. Proc. § 2035.060.
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3-65 California Deposition and Discovery Practice §§ 65.09-65.19

Reserved
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§ 65.20 Purpose of Discovery Pending Appeal

If an appeal has been taken from a judgment entered by any California court, or if the time for taking an appeal has not
expired, a party to the action may seek to obtain additional discovery.n1 The discovery sought, however, may only be
for the purpose of perpetuating testimony or preserving information for use in the event of further proceedings in the
court that entered the judgment in the action.n2 Discovery after judgment pending appeal is likely to be sought if a
motion to dismiss the complaint for failure to state a cause of action has been granted, and the party against whom the
judgment was rendered has appealed from the judgment. Since considerable time may elapse before the appeal is
decided, and additional time will elapse if the decision on appeal is such that the action must be tried on the merits,
there is danger that the testimony will be lost unless it is perpetuated. In such a situation perpetuation of testimony may
be necessary to prevent a failure or delay of justice.n3 Another situation that may necessitate discovery pending appeal
is one in which the action has been tried on the merits, but the decision on appeal may result in a new trial of the action,
in whole or in part, in which event perpetuation of testimony may be required to prevent a loss of the testimony by
reason of the lapse of time between the entry of the judgment appealed from and the taking of testimony at the new trial.

A deposition taken pending appeal may be used in any later proceeding in accordance with the provisions governing the
use of depositions taken to obtain testimony for use in a pending action.n4 For discussion of the use of depositions, see
Chapter 50.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsPerpetuation of TestimonyCivil
ProcedureAppealsGeneral OverviewCivil ProcedureAppealsRecords on Appeal

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2036.010.

(n2)Footnote 2. Code Civ. Proc. § 2036.010.

(n3)Footnote 3. See Code Civ. Proc. § 2036.040.

(n4)Footnote 4. Code Civ. Proc. § 2036.050; see Code Civ. Proc. § 2025.620 (use of deposition in pending action).
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§ 65.21 Scope of Discovery Pending Appeal

The same limitations and restrictions regarding the scope of discovery that apply to discovery sought before or after an
action is filed apply to discovery sought pending an appeal.n1 For a discussion of these limitations, see § 65.02. For a
complete discussion of the scope of discovery, see Chapter 20 (general scope of discovery), Chapter 41 (regulation of
discovery methods), and Chapters 21-32 (privileged and other protected matters).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsPerpetuation of TestimonyCivil
ProcedureAppealsGeneral OverviewCivil ProcedureAppealsRecords on Appeal

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2036.010; see also Code Civ. Proc. §§ 2017.010, 2017.020 (scope of discovery
generally); 2018.010-2018.080 (scope of discovery of work product); 2019.030 (restrictions on frequency or extent of
use of discovery methods).
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§ 65.22 Methods of Discovery Pending Appeal

Discovery methods that may be used pending appeal are limited to (1) oral and written depositions, (2) inspections of
documents, things, and places, and (3) physical and mental examinations.n1 The provisions of the Civil Discovery
Actn2 governing those methods apply to discovery pending appeal as well in pending actions.n3 For a complete
discussion of these discovery methods, see Chapters 50-53 (oral and written depositions), Chapter 61 (inspection of
documents, tangible things, and other property), and Chapter 62 (physical and mental examinations).

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryMethodsGeneral OverviewCivil ProcedureDiscoveryMethodsMental & Physical
ExaminationsCivil ProcedureDiscoveryMethodsOral DepositionsCivil ProcedureDiscoveryMethodsWritten
DepositionsCivil ProcedureAppealsRecords on Appeal

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2036.020.

(n2)Footnote 2. Code Civ. Proc. §§ 2016.010-2036.050.

(n3)Footnote 3. See Code Civ. Proc. § 2036.040; see also Code Civ. Proc. §§ 2025.010-2029.010 (depositions),
2031.010-2031.320 (inspection of documents, things, and places), 2032.010-2032.650 (physical and mental
examinations).
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§ 65.23 Motion for Discovery Pending Appeal

[1] Contents of Motion

An order authorizing discovery pending appeal must be obtained on motion from the court that entered the judgment.n1
For forms related to a motion for discovery pending appeal, see § 65.60.

The motion must set forth (1) the names and addresses of the natural persons or organizations from whom the discovery
is sought, (2) the particular discovery methods for which authorization is sought, and (3) the reasons for perpetuating
testimony or preserving evidence.n2

[2] Notice of Motion and Service

The motion for leave to conduct discovery pending appeal must be made on the same notice to and service of parties as
is required for discovery sought in an action pending in the court that entered the judgment.n3 For a complete
discussion of procedures for discovery motions, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureAppealsRecords on Appeal

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2036.030(a).

(n2)Footnote 2. Code Civ. Proc. § 2036.030(b).

(n3)Footnote 3. Code Civ. Proc. § 2036.030(a).
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§ 65.24 Response by Adverse Party and Hearing on Motion

The hearing on the motion for leave to perpetuate testimony or preserve evidence pending appeal under Code of Civil
Procedure Sections 2036.010-2036.050 appears to be similar to the hearing of any noticed discovery motion, and would
ordinarily be heard on affidavits or declarations, but this Discovery Act chapter does not preclude the court from
allowing testimony. Code of Civil Procedure Sections 2036.010-2036.050 do not prescribe any particular regulations
for the conduct of the hearing.n1

Because discovery may, under Code of Civil Procedure Section 2036.010, be obtained within the scope delimited by
Code of Civil Procedure Sections 2017.010-2017.740 (scope of discovery) and subject to the restrictions of Code of
Civil Procedure Sections 2019.010-2019.210 (restrictions on frequency and extent of use of discovery methods), the
adverse party has the right to move for a protective order limiting the scope of discovery,n2 restricting the frequency or
extent of the discovery methods used,n3 or otherwise conditioning the particular method of discovery used.n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2036.010-2036.050.

(n2)Footnote 2. See Code Civ. Proc. § 2017.020.

(n3)Footnote 3. See Code Civ. Proc. § 2019.030.

(n4)Footnote 4. See Code Civ. Proc. §§ 2025.420 (protective orders when oral depositions used), 2028.070
(protective orders when written depositions used), 2031.060 (protective orders when documents, things, or places
inspected). Additionally, leave of court is required under Code Civ. Proc. § 2032.310 when a party seeks discovery by a
physical examination other than by demand under Code Civ. Proc. § 2032.220 (examination of personal injury
plaintiff), or by a mental examination.
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§ 65.25 Order Authorizing Discovery Pending Appeal

After a hearing on the motion, the court will make an order authorizing the requested discovery if the court determines
that all or part of the discovery requested may prevent a failure or delay of justice in the event of further proceedings in
the action in that court.n1 The order must identify any witness whose deposition may be taken, any documents, things,
or places that may be inspected, and any person whose physical or mental condition may be examined.n2 For a form of
order, see § 65.60[3].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of TestimonyCivil ProcedureAppealsRecords on Appeal

FOOTNOTES:
(n1)Footnote 1. Code Civ. Proc. § 2036.040(a).

(n2)Footnote 2. Code Civ. Proc. § 2036.040(b).
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3-65 California Deposition and Discovery Practice §§ 65.26-65.39

Reserved
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§ 65.40 Procedural Guide for Petitioner Seeking Discovery Before Filing of Action

[1] Preparation of Petition, Notice of Petition, and Supporting Memorandum

____________________Prepare verified petition meeting statutory requirements [Code Civ. Proc. §
2035.030]. See § 65.04 for discussion and § 65.50[1] for form of petition.

____________________Prepare notice of petition meeting statutory requirements [Code Civ. Proc. §
2035.040]. See § 65.05 for discussion and § 65.50[2] for form of notice.

____________________Prepare memorandum of points and authorities. (Since the petition is an
application for an order and is thus a motion, the notice must be supported by a memorandum of points
and authorities) [Code Civ. Proc. §§ 1003, 1064; see Cal. Rules of Ct., Rule 313(a); see discussion of
points and authorities in Chapter 8].

[2] Filing of Papers

____________________File original copy of verified petition, notice of petition, and memorandum of
points and authorities in the superior court of (1) the county of residence of at least one expected adverse
party, or (2) if no expected adverse party is a California resident, a county where the expected action or
proceeding may be filed [Code Civ. Proc. § 2035.030(a)]. (The statute does not state when the notice and
memorandum of points and authorities should be filed; however, it would seem appropriate to file them
at same time as petition.)

Date papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[3] Service of Papers
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____________________Serve the notice and copy of the petition on each natural person or organization
named in the petition as an expected adverse party at least 20 days prior to the date specified in the notice
for the hearing on the petition [Code Civ. Proc. § 2035.040]. Service must be made in the same manner
provided in the Code of Civil Procedure for service of a summons [Code Civ. Proc. § 2035.040; see
Code Civ. Proc. § 413.10-417.40]. See discussion in § 65.05[2].

Names of expected adverse parties:
___________________
___________________
___________________

Date papers served: ___________________

Manner of service: ___________________

____________________Seek an order for service by publication from the court in which the petition is
filed if, after due diligence, service cannot be made on any expected adverse party [Code Civ. Proc. §
2035.040].

____________________Prepare and file proof of service [see Code Civ. Proc. §§ 417.10-417.40].

[4] Order

____________________Prepare order for judge's signature [see § 65.07 for discussion and § 65.50[4]
for form of order].

____________________If petition is granted, give notice of order to all other parties or their attorneys
unless the court orders otherwise or unless notice is waived by all parties in open court and is entered in
the minutes [Code Civ. Proc. § 1019.5; see Code Civ. Proc. §§ 1010-1020 (manner of serving notice)].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony
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§ 65.41 Procedural Guide for Expected Adverse Party

[1] Preparation of Opposing Declaration and Memorandum of Points and Authorities

____________________Prepare opposing affidavits or declarations, and memorandum of points and
authorities. See § 65.06 for discussion and § 65.50[3] for form of declaration.

[2] Filing and Service of Papers

____________________Serve opposing papers on petitioner and all other expected adverse parties, file
originals (with proof of service) with clerk of the court in which petition filed, and serve copies [see
Code Civ. Proc. §§ 1013a (proof of service), 1010-1020 (manner of service); see also discussion of
service in Chapter 8].

[3] Protective Order

____________________If protective order sought, prepare, file, and serve notice of motion for
protective order, memorandum of points and authorities, and supporting declaration [see Code Civ. Proc.
§§ 2017.020, 2019.030, 2025.420, 2028.070, 2031.060, 2032.310-2032.320, 2035.010; see also Chapters
50-64 for discussion of protective orders pertaining to different methods of discovery].

[4] Order

____________________Prepare order for judge's signature. See § 65.50[4] for form of order.

____________________If petition denied or protective order granted, give notice of order to all other
parties or their attorneys unless the court orders otherwise or unless notice is waived by all parties in
open court and is entered in the minutes [Code Civ. Proc. § 1019.5; see Code Civ. Proc. §§ 1010-1020
(manner of serving notice)].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony
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§ 65.42 Procedural Guide for Party Seeking Discovery Pending Appeal

[1] Preparation of Motion, Notice of Motion, and Supporting Memorandum

____________________Prepare motion and notice of motion meeting statutory requirements [Code Civ.
Proc. § 2036.030]. See § 65.23 for discussion and § 65.60 [1] for form of notice of motion.

____________________Prepare supporting declarations and memorandum of points and authorities.
See § 65.60 [2] for form of declaration. See discussion of points and authorities in Chapter 8.

[2] Filing of Papers

____________________File notice of motion, supporting declarations, and memorandum of points and
authorities in the court that entered the judgment [Code Civ. Proc. § 2036.030(a)].

Date papers filed: ___________________

Hearing date: ___________________

Time: ___________________

Department: ___________________

[3] Service of Papers

____________________Serve copies of the notice of motion and all supporting papers on all other
parties or their attorneys [see Code Civ. Proc. §§ 1010-1020 (manner of serving notice); see discussion
of service in Chapter 8].

Names of expected adverse parties:
___________________
___________________
___________________
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Date papers served: ___________________

Manner of service: ___________________

____________________Prepare and file proof of service [see Code Civ. Proc. § 1013a; see also
discussion of service in Chapter 8].

[4] Order

____________________Prepare order for judge's signature. See § 65.25 for discussion and § 65.60[3]
for form of order.

____________________If motion granted, give notice of order to all other parties or their attorneys
unless the court orders otherwise or unless notice is waived by all parties in open court and is entered in
the minutes [Code Civ. Proc. § 1019.5; see Code Civ. Proc. §§ 1010-1020 (manner of serving notice)].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of TestimonyCivil ProcedureAppealsRecords on Appeal
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§ 65.43 Procedural Guide for Adverse Party

[1] Preparation of Opposing Declaration and Memorandum of Points and Authorities

____________________Prepare opposing affidavits or declarations, and memorandum of points and
authorities. See § 65.24 for discussion.

[2] Filing and Service of Papers

____________________Serve opposing papers on moving party, file originals (with proof of service)
with clerk of the court in which judgment was entered [see Code Civ. Proc. §§ 1013a (proof of service),
1010-1020 (manner of service)].

[3] Protective Order

____________________If protective order sought, prepare, file, and serve notice of motion for
protective order, memorandum of points and authorities, and supporting declaration [see Code Civ. Proc.
§§ 2017.020, 2019.030, 2025.420, 2028.070, 2031.060, 2032.310-2032.320, 2035.010; see also Chapters
50-64 for discussion of protective orders pertaining to different methods of discovery].

[4] Order

____________________ Prepare order for judge's signature. See § 65.60[3] for form of order.

____________________If motion for discovery denied or protective order granted, give notice of order
to all other parties or their attorneys unless the court otherwise orders or unless notice is waived by all
parties in open court and is entered in the minutes [Code Civ. Proc. § 1019.5; see Code Civ. Proc. §§
1010-1020(manner of serving notice)].

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony
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Reserved
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§ 65.50 Proceedings for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[1] Petition for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

Petition of ______________________ [name ],
Petitioner,
to____________________[Perpetuate the Testimony
of____________________(name of person(s) to be
deposed ) and/or Preserve Evidence]

)
)
)
)
)

NO.___________________
PETITION FOR ORDER AUTHORIZ-
ING____________________[PERPETUATION OF
TESTIMONY and/or PRESERVATION OF EVID-
ENCE]
Code Civ. Proc. §§ 2035.010-2035.060

__________________________________________________

Petitioner,___________________[name ], alleges:

1. 1.Petitioner expects to be a___________________[plaintiff or defendant or party litigant] in an action
cognizable in a court of the State of California, namely___________________[state nature and character of action
sufficiently to show that it is cognizable in a California court ]. Petitioner's expectation is based
on___________________[set forth facts showing why petitioner expects the action to be brought ].

2. 2.Petitioner is presently unable to___________________[bring the action or cause the action to be brought]
because___________________[specify reasons ].

3. 3.The subject matter of the expected action is___________________[specify ].

4. 4.Petitioner's involvement in the expected action is___________________[describe ].
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5. 5.Petitioner desires to employ the following discovery methods:___________________[specify one or more
methods authorized by Code Civ. Proc. § 2035.020].

6. 6.The facts that Petitioner desires to establish by the proposed discovery are:___________________[state facts
that petitioner anticipates establishing as a result of the testimony or evidence procured ].

7. 7.Petitioner's reasons for desiring to___________________[perpetuate or preserve] these facts before an action
has been filed are:___________________[state reasons showing that the perpetuation of testimony or preservation of
evidence may prevent a failure or delay of justice ].

8. 8.Petitioner expects the following parties to be adverse in the anticipated action:___________________[give
name or a description of adverse parties so far as known ].

[Use the following paragraphs, as appropriate, to state the name and address of those from whom discovery is sought,
the discovery method to be used for each, and the substance of the information expected to be elicited from each. ]

[EITHER ]

9. 9.Petitioner desires to examine___________________[name and address of deponent ]
by___________________[oral or written] deposition. Petitioner expects to elicit from___________________[name of
deponent ] the following information:___________________[give substance of information ].

[AND/OR ]

9. 9.Petitioner desires to subject___________________[name and address of party to be examined ] to
a___________________[physical and/or mental examination conducted by___________________(name and
profession of examiner ]. Petitioner expects to discover the following information as a result of the
examination:___________________[give substance of information ].

[AND/OR ]

9. 9.Petitioner desires to inspect___________________[identify documents or things or places to be inspected ],
which____________________[is or are] in the possession, custody, or control of___________________[name and
address of person from whom discovery sought ]. Petitioner expects to discover the following information as a result of
the inspection:___________________[give substance of information ].

[CONTINUE ]

WHEREFORE, petitioner prays for an order authorizing the petitioner to___________________[specify, e.g., take the
oral deposition of___________________(name ) for the purpose of perpetuating his/her testimony, as described in
Paragraph 9], pursuant to Code of Civil Procedure Sections 2035.010-2035.060.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for Petitioner ___________________ [name ]
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VERIFICATION

I,___________________[name ], am the petitioner in the above-entitled proceeding. I have read the foregoing petition
and know its contents. The contents are true of my own knowledge [, except as to those matters that are alleged on
information and belief, and as to those matters, I believe them to be true].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
___________________[date ]

___________________[signature ]

[b] Comments

[i] Use of Form

The foregoing form is a petition that may be used to request the court to enter an order authorizing discovery prior to the
filing of an action for the purpose of perpetuating testimony or preserving evidence for use in the event an action is
subsequently filed.n1 An order may be requested by any person who expects to be a party to any action that may be
cognizable in any California court, whether as plaintiff, defendant, or in any other capacity, and who is presently unable
to bring the anticipated action or to cause it to be brought.n2

Note that this procedure may not be used to ascertain the possible existence of a cause of action or defense or to identify
those who might be made parties to an action not yet filed.n3

For a discussion of the purpose of discovery before an action is filed, see § 65.01

[ii] Scope and Methods of Discovery Prior to Action

Discovery sought prior to the filing of an action is obtainable only within the scope, and subject to the same restrictions,
as discovery sought pending an action that has been filed.n4 The methods of discovery that may be used prior to the
filing of an action are limited to (1) oral and written depositions, (2) inspections of documents, things, and places, and
(3) physical and mental examinations.n5

For a discussion of the scope and methods of discovery before an action is filed, see §§ 65.02 and 65.03.

[iii] Contents of Petition

The petition must be titled in the name of the person desiring the perpetuation of testimony or preservation of evidence,
and must set forth (1) the expectation that the petitioner will be a party to an action cognizable in a court of the State of
California; (2) the present inability of the petitioner either to bring that action or to cause it to be brought; (3) the subject
matter of the expected action and the petitioner's involvement; (4) the particular discovery methods the petitioner
desires to employ; (5) the facts that the petitioner desires to establish by the proposed discovery; (6) the reasons for
desiring to perpetuate or preserve these facts before an action is filed; (7) the names or a description of those whom the
petitioner expects to be adverse so far as known; (8) the names and addresses of those from whom the discovery is to be
sought, and (9) the substance of the information expected to be elicited from each of those from whom discovery is
sought.n6

Additionally, the petition must be verified.n7
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For further discussion of these requirements, see § 65.04 [1].

[iv] Filing and Service of Petition

The verified petition must be filed in the superior court of the county of the residence of at least one expected adverse
party.n8 If no expected adverse party is a California resident, the petition should be filed in the superior court of a
county where the expected action or proceeding may be filed.n9

A copy of the petition must be served, together with a notice of petition, on all natural persons or organizations named
in the petition as expected adverse parties.n10 For a discussion of service, see § 65.05 [2]. For a form of notice of
petition to accompany this petition, see [2], below.

[2] Notice of Petition for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

Petition of ______________________ [name ],
Petitioner,
to___________________[Perpetuate the Testimony
of___________________(name of person(s) to be de-
posed ) and/or Preserve Evidence]

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF PETITION FOR ORDER AUTHORIZ-
ING____________________[PERPETUATION OF
TESTIMONY and/or PRESERVATION OF EVID-
ENCE] [Telephone Appearance]
Code Civ. Proc. §§ 2035.010-2035.060
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

To___________________[name(s) of person(s) named in the petition as expected adverse parties ]:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ], or as soon
thereafter as the matter can be heard, in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city ],
petitioner____________________[name ] will, and hereby does, apply to the court for an order authorizing petitioner
to___________________[take the___________________(oral or written) deposition of___________________(name
and address of deponent ) for the purpose of preserving his/her testimony for use in the event an action is subsequently
filed and/or inspect (and copy)___________________(identify documents, things, or places to be inspected and/or
copied ) in the possession, custody, or control of___________________(name and address of person from whom
discovery sought ) for the purpose of preserving the evidence for use in the event an action is subsequently filed and/or
to subject___________________(name and address of person to be examined ) to a___________________(physical
and/or mental) examination conducted by___________________(name and profession of examiner ) for the purpose of
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preserving the evidence for use in the event an action is subsequently filed]. Petitioner will apply for this order on the
ground that___________________[perpetuation of the testimony and/or preservation of the evidence] may prevent a
failure or delay of justice, as more fully appears in the attached petition for an order
to___________________[perpetuate testimony and/r preserve evidence].

This application will be based on this notice, on the attached petition to___________________[perpetuate testimony
and/or preserve evidence], on the attached memorandum of points and authorities, and on such oral and documentary
evidence as may be presented at the hearing of the petition.
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for Petitioner ___________________ [name ]

[b] Comments

[i] Use of Form

This form of a notice of petition is for an order authorizing the perpetuation of testimony or preservation of evidence for
use in the event an action is subsequently filed.n11 This form, together with a copy of the petition, must be served on all
natural persons or organizations named in the petition as expected adverse parties.n12 The notice must state the purpose
of the petition, and must indicate the time and place set for the hearing on the petition.n13 For a form of petition, see
[1][a], above.

For a discussion of the contents of a notice of petition, see § 65.05[1].

The notice in the form follows the format for motions set forth in the Code of Civil Procedure and California Rules of
Court.n14

[ii] Service of Notice

Service of the notice and copy of the petition must be effected at least 20 days prior to the date specified in the notice
for the hearing on the petition.n15 Service must be made in the same manner provided in the Code of Civil Procedure
for service of a summons.n16 If the petitioner is unable to cause service to be made on any expected adverse party, an
order for service by publication will be entered by the court in which the petition is filed.n17

For a discussion of service of the notice of petition, see § 65.05[2].

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers, and
preparation of copies and distribution, as well as other general motion procedures, see Chapter 8.

[3] Declaration Opposing Petition for Order Authorizing Perpetuation of Testimony or Preservation of
Evidence

[a] Form
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

Petition of ______________________ [name ],
Petitioner
to___________________[Perpetuate the Testimony
of___________________(name of person(s) to be de-
posed ) and/or Preserve Evidence]

)
)
)
)
)
)
)
)
)
)
)

No.___________________
DECLARATION OF____________________[name

] IN OPPOSITION TO PETITION FOR ORDER
AUTHORIZ-
ING___________________[PERPETUATION OF
TESTIMONY AND/OR PRESERVATION OF
EVIDENCE] [Telephone Appearance]
Code Civ. Proc. §§ 2035.010-2035.060
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for the adverse party in this proceeding].

2. 2.On___________________[date ],___________________[name ], an adverse party in this proceeding, was
served a notice of petition and copy of a petition in the above-entitled proceeding.

3. 3.The petition named___________________[name ] as an adverse party in this proceeding and stated that
petitioner was seeking an order authorizing petitioner to___________________[examine___________________(name )
by (oral or written) deposition and/or inspect (and copy)___________________(identify documents, things, or places to
be inspected and/or copied ) in the possession, custody, or control of___________________(name ) and/or
subject___________________(name ) to a___________________(physical and/or mental) examination].

[Following paragraphs illustrate statements raising
legal and factual contentions to petition and should
be used or adapted as appropriate ]

[EITHER ]

4. 4.The action in which petitioner expects to be a___________________[specify party, e.g., defendant] is not an
action cognizable in a court of the State of California for the reason that___________________[state nature and
character of action sufficiently to show that it will not be cognizable in a California court ].

[OR ]
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4. 4.Petitioner is presently able to___________________[bring the action or cause the action to be brought] and
thus use the usual methods of discovery pending an action to elicit the testimony petitioner seeks
because___________________[explain why petitioner can bring action ].

[OR ]

4. 4.The facts that Petitioner desires to establish by the proposed discovery are beyond the scope of permitted
discovery in that they___________________[specify, e.g., are not relevant to the subject matter involved in the
anticipated action or will not be admissible in evidence and are not reasonably calculated to lead to the discovery of
admissible evidence or are privileged matters] because___________________[explain lack of relevance, reason for
inadmissibility, type of privilege, or other reason why information sought is beyond proper scope of discovery ].

[OR ]

4. 4.Petitioner's reasons for desiring to___________________[perpetuate or preserve] these facts before an action
has been filed is not based on fact. Petitioner alleges that___________________[state petitioner's reasons ]. In
fact___________________[state facts controverting petitioner's reason ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________[signature ]

[b] Comments

This form is a declaration in opposition to a petition for an order authorizing the perpetuation of testimony or
preservation of evidence prior to the filing of an action. An expected adverse party is not expressly required by Code of
Civil Procedure Sections 2035.010-2035.060 to serve or file any responsive papers to the petition.n18 However, if the
adverse party objects to the granting of the order, appropriate declarations should be filed and served. The adverse party
may use the declarations to controvert the allegations of fact in the petition by showing that they are not made in good
faith, are a sham, and that there is no actual basis for them. Thus, for example, the adverse party may show that the facts
set forth in the petition fail to substantiate the petitioner's expectation that he or she will be a party to any subsequent
action cognizable in a California court, or fail to show that the petitioner is presently unable to bring the action or to
cause it to be brought.n19 The adverse party may also raise any matter of law that will defeat in whole or in part the
relief sought by the petitioner. Thus, the adverse party may also show that the evidence that the petitioner expects to
establish by the proposed discovery is not relevant to the subject matter of the anticipated action, or is not admissible in
evidence, or reasonably calculated to lead to the discovery of admissible evidence, and thus not within the proper scope
of discovery.n20 The adverse party might also seek to establish that the petitioner's purpose is to ascertain the existence
of a cause of action or defense or to identify persons who may made parties to an action not yet filed.n21

The adverse party may also wish to move for a protective order limiting the scope of discovery or the frequency or
scope of the discovery methods used.n22

For discussion of a response by an adverse party, including the availability of seeking appropriate protective orders, see
§ 65.06.

[c] References

For a general discussion and form of declaration, see Chapter 8.
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[4] Order Granting Petition for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

Petition of ______________________ [name ],
Petitioner
to___________________[Perpetuate the Testimony
of___________________(name of person(s) to be de-
posed ) and/or Preserve Evidence]

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
ORDER GRANTING PETITION FOR ORDER AU-
THORIZ-
ING___________________[PERPETUATION OF
TESTIMONY and/or PRESERVATION OF EVID-
ENCE]
Code Civ. Proc. §§ 2035.010-2035.060
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

The petition of___________________[name ], petitioner, for an order authorizing him/her
to___________________[specify order sought, e.g., take the oral deposition of___________________(name of
deponent )] came on regularly for hearing by this court on___________________[date ]. Petitioner appeared by
counsel,___________________[name ];___________________[name of each expected adverse party ], appeared by
counsel,___________________[name of counsel for each party ]. [Add if any expected adverse party was served by
publication and did not appear: ___________________(name ) appeared by___________________(name of counsel ),
counsel appointed for him/her by this court.]

The court having considered the petition and other documents in support of and in opposition to the petition, [having
heard the arguments of counsel,] and being fully advised in the matter, finds that the petition should be granted in
that___________________[specify findings, e.g., the perpetuation of the testimony of___________________(name of
deponent ) may prevent a failure or delay of justice].

IT IS ORDERED that petitioner is authorized to___________________[specify, e.g., take the oral deposition
of___________________(name(s) of deponent(s) ) concerning___________________(specify subject matter of
depositions ).]

[Use additional orders from
following paragraphs, if applicable ]

IT IS FURTHER ORDERED that___________________[specify any orders as may be just concerning furnishing
copies of transcripts of depositions, reports of medical examinations, and other materials, e.g., petitioner furnish, at
his/her expense, copies of all depositions taken pursuant to this order to each of the expected adverse parties named].
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IT IS FURTHER ORDERED that___________________[specify any protective orders pertaining to the discovery, e.g.,
the inspection and copying of___________________(specify documents ) shall take place only during the regular
business hours and at the office of the custodian of the records].

IT IS FURTHER ORDERED that all reasonable fees and expenses of___________________[name of counsel for party
notified by publication and not appearing ], appointed by the court, shall be paid by the petitioner.
Dated: ___________________.

___________________[signature ]

Judge of the Superior Court

[b] Comments

This form of order is for use when a court grants a petition for an order to obtain discovery prior to the filing of an
action for the purpose of perpetuating testimony or preserving evidence.n23 The court will authorize the requested
discovery if it determines that all or part of the discovery requested may prevent a failure or delay of justice.n24 The
order must identify any witness whose deposition may be taken, any documents, things, or places that may be inspected,
and any person whose physical or mental condition may be examined.n25

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of Testimony

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. § 2035.030(a).

(n2)Footnote 2. Code Civ. Proc. §§ 2035.010, 2035.030(b)(2).

(n3)Footnote 3. Code Civ. Proc. § 2035.010.

(n4)Footnote 4. Code Civ. Proc. § 2035.010.

(n5)Footnote 5. Code Civ. Proc. § 2035.020.

(n6)Footnote 6. Code Civ. Proc. § 2035.030(b).

(n7)Footnote 7. Code Civ. Proc. § 2035.030(a); see Code Civ. Proc. §§ 446, 2015.5 (form of verification).

(n8)Footnote 8. Code Civ. Proc. § 2035.030(a).

(n9)Footnote 9. Code Civ. Proc. § 2035.030(a).

(n10)Footnote 10. Code Civ. Proc. § 2035.040.
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(n11)Footnote 11. See Code Civ. Proc. § 2035.040.

(n12)Footnote 12. Code Civ. Proc. § 2035.040.

(n13)Footnote 13. Code Civ. Proc. § 2035.040(b).

(n14)Footnote 14. See Code Civ. Proc. § 1010; Cal. Rules of Ct., Rule 3.1110.

(n15)Footnote 15. Code Civ. Proc. § 2035.040(c).

(n16)Footnote 16. Code Civ. Proc. § 2035.040(a); see Code Civ. Proc. §§ 413.10-417.40 (rules governing service
of summons).

(n17)Footnote 17. Code Civ. Proc. § 2035.040(d).

(n18)Footnote 18. See Code Civ. Proc. §§ 2035.010-2035.060.

(n19)Footnote 19. See Code Civ. Proc. § 2035.030(b)(1), (2).

(n20)Footnote 20. See Code Civ. Proc. §§ 2017.010, 2035.010.

(n21)Footnote 21. See Code Civ. Proc. § 2035.010(b).

(n22)Footnote 22. See Code Civ. Proc. §§ 2017.020 (limiting scope of discovery), 2019.030 (restricting frequency
or extent of discovery methods used).

(n23)Footnote 23. See Code Civ. Proc. § 2035.050.

(n24)Footnote 24. Code Civ. Proc. § 2035.050(a).

(n25)Footnote 25. Code Civ. Proc. § 2035.050(b).
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§ 65.60 Proceedings for Order Authorizing Perpetuation of Testimony or Preservation of Evidence Pending
Appeal

[1] Notice of Motion and Motion for Order Authorizing Perpetuation of Testimony or Preservation of
Evidence Pending Appeal

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
NOTICE OF MOTION AND MOTION FOR OR-
DER AUTHORIZ-
ING___________________[PERPETUATION OF
TESTIMONY and/or PRESERVATION OF EVID-
ENCE] PENDING APPEAL [Telephone Appearance]
Code Civ. Proc. §§ 2036.010-2036.050
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

To___________________[name(s) of person(s) named in the petition as expected adverse parties ]:

NOTICE IS HEREBY GIVEN that on___________________[date ], at___________________[time ] or as soon
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thereafter as the matter can be heard, in [___________________ (Department or Division)___________________of]
this court, located at___________________[street address ],___________________[city
],___________________[specify party, e.g., plaintiff] will, and hereby does, move the court for an order granting
him/her leave to___________________[take the___________________(oral or written) deposition
of___________________(name and address of deponent ) for the purpose of preserving his/her testimony and/or
inspect (and copy)___________________(identify documents, things, or places to be inspected and/or copied ) in the
possession, custody, or control of___________________(name and address of person from whom discovery is sought )
for the purpose of preserving the evidence contained therein and/or to subject___________________(name and address
of person to be examined ) to a___________________(physical and/or mental) examination conducted
by___________________(name and profession of examiner ) for the purpose of preserving evidence] pending the
appeal that___________________[has been or may be] taken from the judgment in the above-entitled action. The
motion will be made on the ground that the___________________[perpetuation of the requested testimony and/or
preservation of the described evidence] is proper to avoid a failure or delay of justice.

The motion will be based on this notice of motion, the points and authorities set forth below, the attached declaration(s)
of___________________[name(s) ], and the papers, records, and file in this action [, in particular, the documents
described in Attachment 1, which are made a part hereof by reference] [, and such oral and documentary evidence as
may be presented at the hearing of the motion].
Dated: ___________________.

___________________ [firm name, if any ]

By: ___________________ [signature ]

___________________ [typed name ]

Attorney for ___________________ [party's status and name ]

[b] Comments

[i] Use of Form

This form of notice of motion and motion may be used to request an order authorizing discovery after a judgment has
been entered by any California court if an appeal has been taken or if the time for the taking of an appeal has not
expired.n1 Any party to the action may request an order for the purpose of perpetuating testimony or preserving
evidence for use in the event of further proceedings on the action.n2 The order is obtained from the court that entered
the judgment.n3

For a discussion of the purpose of discovery pending appeal, see § 65.20.

[ii] Scope and Methods of Discovery Pending Appeal

Discovery sought pending appeal is obtainable only within the scope, and subject to the same restrictions, as discovery
sought pending an action that has been filed.n4 The methods of discovery that may be used pending appeal are limited
to (1) oral and written depositions, (2) inspections of documents, things, and places, and (3) physical and mental
examinations.n5

For further discussion of the scope and methods of discovery pending appeal, see §§ 65.21 and 65.22.

[iii] Contents of Motion

Page 176
3-65 California Deposition and Discovery Practice § 65.60



The motion must set forth (1) the names and addresses of the natural persons or organizations from whom the discovery
is sought, (2) the particular discovery methods for which authorization is sought, and (3) the reasons for perpetuating
the testimony or preserving the evidence.n6 For a format in which to provide this information, see the declaration in [2],
below.

[iv] Filing and Service

The notice of motion is to be filed in the court that entered the judgment.n7 The motion is made on the same notice, and
service of notice, to parties as is required for discovery sought in an action pending in the court that entered the
judgment.n8 For further discussion of service, see § 65.23 [2].

[c] References

For a discussion of points and authorities, an application for an order shortening time of notice, assembly of papers,
preparation of copies and distribution, methods of service, and proof of service, as well as other general motion
procedures, see Chapter 8.

[2] Declaration Supporting Motion for Order Authorizing Perpetuation of Testimony or Preservation of
Evidence

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)
)
)
)
)
)
)

NO.___________________
DECLARATION OF___________________[name ]

IN SUPPORT OF MOTION FOR ORDER AU-
THORIZ-
ING___________________[PERPETUATION OF
TESTIMONY and/or PRESERVATION OF EVID-
ENCE], PENDING APPEAL
Code Civ. Proc. §§ 2036.010-2036.050
Date:____________________
Time:_____
Location:_________________
Judge:_________________
Date Action Filed:____________________
Trial Date:____________________

__________________________________________________

I,___________________[name ], declare:

1. 1.I am___________________[identify declarant, e.g., an attorney at law duly admitted to practice before all the
courts of the State of California and the attorney of record herein for___________________(specify, e.g., plaintiff)].

2. 2.This declaration is made in support of____________________[identify moving party, e.g., plaintiff]'s motion
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for an order to___________________[perpetuate testimony and/or preserve evidence].

3. 3.The nature of this proceeding is to___________________[perpetuate testimony and/or preserve evidence],
pending plaintiff's appeal from the judgment rendered by this court in the above-entitled action.

4. 4.On___________________[date judgment entered ], a judgment was rendered in the above-entitled
court___________________[specify substance of judgment, e.g., dismissing plaintiff's complaint after the court
sustained defendant's demurrer without leave to amend].

[EITHER, if an appeal has been taken ]

5. 5.An appeal has been taken by___________________[specify party, e.g., plaintiff],___________________[name
], from the judgment rendered by this court in the above-entitled action.

[OR, if an appeal has not been taken ]

5. 5.The time for taking an appeal from the judgment rendered by this court in the above-entitled action has not
expired, and___________________[specify party, e.g., plaintiff],___________________[name ], intends to appeal from
the judgment.

[Use the following paragraphs, as appropriate, to state the names and addresses of those from whom discovery is
sought, the discovery method to be used for each, the substance of the information expected to be elicited from each,
and the reasons for preserving the evidence or perpetuating the testimony of each, e.g., EITHER ]

6. 6. ___________________ [Specify moving party, e.g., Plaintiff],___________________[name ], desires to
examine___________________[name and address of deponent ] by___________________[oral or written]
deposition.___________________[Specify moving party, e.g., plaintiff] expects to elicit
from___________________[name of deponent ] the following information:___________________[give substance of
information ].___________________[Specify moving party, e.g., plaintiff]'s reasons for desiring to perpetuate this
testimony pending an appeal are:___________________[state reasons showing that the perpetuation of testimony may
prevent a failure or delay of justice ].

[AND/OR ]

7. 7. ___________________ [Specify moving party, e.g., Plaintiff] desires to subject___________________[name
and address of party to be examined ] to a___________________[physical and/or mental] examination conducted
by___________________[name and profession of examiner ].___________________[Specify moving party, e.g.,
Plaintiff] expects to discover the following information as a result of the examination:___________________[give
substance of information ].___________________[Specify moving party, e.g., plaintiff]'s reasons for desiring to
preserve this evidence pending an appeal are:___________________[state reasons showing that the preservation of
evidence may prevent a failure or delay of justice ].

[AND/OR ]

8. 8. ___________________ [Specify moving party, e.g., Plaintiff] desires to
inspect___________________[identify documents or things or places to be inspected ],
which____________________[is or are] in the possession, custody, or control of___________________[name and
address of party from whom discovery sought ].___________________[Specify moving party, e.g., plaintiff] expects to
discover the following information as a result of the inspection:___________________[give substance of information
].___________________[Specify moving party, e.g., plaintiff]'s reasons for desiring to preserve this evidence pending
an appeal are:___________________[state reasons showing that the preservation of evidence may prevent a failure or
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delay of justice ].

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Dated:___________________

___________________[signature ]

[b] Comments

This form of declaration under penalty of perjuryn9 is for use to support a motion for an order authorizing the
perpetuation of testimony or preservation of evidence after the entry of a judgment pending an appeal or before the time
for taking an appeal has expired.n10 This form is designed to comply with the provisions of Code of Civil Procedure
Section 2036.030(b) requiring that the motion set forth (1) the names and addresses of the natural persons or
organizations from whom the discovery is being sought, (2) the methods of discovery for which authorization is being
sought, and (3) the reasons for perpetuating the testimony or preserving the evidence.n11

The declaration should be attached to the notice of motion.n12

[c] References

For a general discussion and form of declaration, see Chapter 8.

[3] Order Granting Motion for Order Authorizing Perpetuation of Testimony or Preservation of Evidence

[a] Form
SUPERIOR COURT OF CALIFORNIA, COUNTY OF_________________

__________________________________________________

______________________ [name(s) ], Plaintiff(s),
vs.
______________________ [name(s) ], Defendant(s).

)
)
)
)
)

NO.___________________
ORDER GRANTING MOTION FOR ORDER
TO___________________[PERPETUATE TESTI-
MONY and/or PRESERVE EVIDENCE] PENDING
APPEAL
Code Civ. Proc. §§ 2036.010-2036.050

__________________________________________________

The motion of___________________[specify party, e.g., plaintiff] for an order authorizing him/her
to___________________[specify order sought, e.g., take the oral deposition of___________________(name of
deponent )] came on regularly for hearing by this court on___________________[date ]. Plaintiff appeared by
counsel,___________________[name ]; defendant appeared by counsel,___________________[name ].

On proof made to the satisfaction of the court, and having considered the motion and other documents in support and in
opposition to the motion, [having heard the arguments of counsel,] and being fully advised in the matter, the court finds
that the motion should be granted in that___________________[specify findings, e.g., the perpetuation of the testimony
of___________________(name of deponent ) may prevent a failure or delay of justice].
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IT IS ORDERED that___________________[specify party, e.g., plaintiff] is authorized
to___________________[specify, e.g., take the oral deposition of___________________(name(s) of deponent(s) )
concerning___________________(specify subject matter of depositions ).]

[Use additional orders from
following paragraphs, if applicable ]

IT IS FURTHER ORDERED___________________[specify any orders as may be just concerning furnishing copies of
transcripts of depositions, reports of medical examinations, and other materials, e.g., that plaintiff furnish, at his/her
expense, copies of all depositions taken pursuant to this order to each of the other parties to this action].

IT IS FURTHER ORDERED___________________[specify any protective orders pertaining to the discovery, e.g., that
the inspection and copying of___________________(specify documents ) shall take place only during the regular
business hours and at the office of the custodian of the records].

IT IS FURTHER ORDERED___________________[specify any orders as may be just concerning payment of any fees
or expenses pertaining to the hearing, e.g., that all reasonable expenses incurred in connection with the hearing on the
motion shall be paid by defendant].
Dated:___________________

___________________[signature ]

Judge of the___________________Court

[b] Comments

This form of order is for use when a court grants a motion authorizing perpetuation of testimony or preservation of
evidence after the entry of a judgment pending an appeal or before the time for taking an appeal has expired.n13 The
court will authorize the requested discovery if it determines that all or part of the discovery requested may prevent a
failure or delay of justice in the event of further proceedings in the action in that court.n14 The order must identify any
witness whose deposition may be taken, any documents, things, or places that may be inspected, and any person whose
physical or mental condition may be examined.n15

[c] References

For a general discussion and form of order, see Chapter 8.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureDiscoveryGeneral OverviewCivil ProcedureDiscoveryMethodsGeneral OverviewCivil
ProcedureDiscoveryMethodsPerpetuation of TestimonyCivil ProcedureAppealsRecords on Appeal

FOOTNOTES:
(n1)Footnote 1. See Code Civ. Proc. §§ 2036.010-2036.050.

(n2)Footnote 2. See Code Civ. Proc. § 2036.010.

(n3)Footnote 3. Code Civ. Proc. §§ 2036.010, 2036.030(a).
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(n4)Footnote 4. Code Civ. Proc. § 2036.010.

(n5)Footnote 5. Code Civ. Proc. § 2036.020.

(n6)Footnote 6. Code Civ. Proc. § 2036.030(b).

(n7)Footnote 7. Code Civ. Proc. § 2036.030(a).

(n8)Footnote 8. Code Civ. Proc. § 2036.030(a).

(n9)Footnote 9. See Code Civ. Proc. § 2015.5 (form of declaration under penalty of perjury).

(n10)Footnote 10. See Code Civ. Proc. §§ 2036.010-2036.050.

(n11)Footnote 11. Code Civ. Proc. § 2036.030(b).

(n12)Footnote 12. Code Civ. Proc. § 1005.

(n13)Footnote 13. See Code Civ. Proc. §§ 2036.010-2036.050.

(n14)Footnote 14. Code Civ. Proc. § 2036.040(a).

(n15)Footnote 15. Code Civ. Proc. § 2036.040(b).
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California Civil Discovery Act

§ 2016.010. Short Title.

This title may be cited as the ''Civil Discovery Act.''

§ 2016.020. Definitions.

As used in this title:

(a) ''Action'' includes a civil action and a special proceeding of a civil nature.

(b) ''Court'' means the trial court in which the action is pending, unless otherwise specified.

(c) ''Document'' and ''writing'' mean a writing, as defined in Section 250 of the Evidence Code.

§ 2016.030. Modification by Written Stipulation.

Unless the court orders otherwise, the parties may by written stipulation modify the procedures provided by this title for
any method of discovery permitted under Section 2019.010.

§ 2016.040. What Meet and Confer Declaration in Support of Motion to Show.

A meet and confer declaration in support of a motion shall state facts showing a reasonable and good faith attempt at an
informal resolution of each issue presented by the motion.

§ 2016.050. Applicability of CCP §1013.

Section 1013 applies to any method of discovery or service of a motion provided for in this title.

§ 2016.060. Specified Date Falling on Saturday, Sunday or Holiday; Extension of Time Limit.

When the last day to perform or complete any act provided for in this title falls on a Saturday, Sunday, or holiday as
specified in Section 10, the time limit is extended until the next court day closer to the trial date.

§ 2016.070. Applicability of Title to Enforcement of Money Judgment.
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This title applies to discovery in aid of enforcement of a money judgment only to the extent provided in Article 1
(commencing with Section 708.010) of Chapter 6 of Title 9 of Part 2.

§ 2017.010. What Matters May Be Subject to Discovery.

Unless otherwise limited by order of the court in accordance with this title, any party may obtain discovery regarding
any matter, not privileged, that is relevant to the subject matter involved in the pending action or to the determination of
any motion made in that action, if the matter either is itself admissible in evidence or appears reasonably calculated to
lead to the discovery of admissible evidence. Discovery may relate to the claim or defense of the party seeking
discovery or of any other party to the action. Discovery may be obtained of the identity and location of persons having
knowledge of any discoverable matter, as well as of the existence, description, nature, custody, condition, and location
of any document, tangible thing, or land or other property.

§ 2017.020. When Court May Limit Scope of Discovery; Motion for Protective Order; Monetary Sanction.

(a) The court shall limit the scope of discovery if it determines that the burden, expense, or intrusiveness of that
discovery clearly outweighs the likelihood that the information sought will lead to the discovery of admissible evidence.
The court may make this determination pursuant to a motion for protective order by a party or other affected person.
This motion shall be accompanied by a meet and confer declaration under Section 2016.040.

(b) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the
one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.

§ 2017.210. Information Concerning Insurance.

A party may obtain discovery of the existence and contents of any agreement under which any insurance carrier may be
liable to satisfy in whole or in part a judgment that may be entered in the action or to indemnify or reimburse for
payments made to satisfy the judgment. This discovery may include the identity of the carrier and the nature and limits
of the coverage. A party may also obtain discovery as to whether that insurance carrier is disputing the agreement's
coverage of the claim involved in the action, but not as to the nature and substance of that dispute. Information
concerning the insurance agreement is not by reason of disclosure admissible in evidence at trial.

§ 2017.220. Discovery Regarding Plaintiff's Sexual Conduct in Certain Actions; Showing of Good Cause; Monetary
Sanction.

(a) In any civil action alleging conduct that constitutes sexual harassment, sexual assault, or sexual battery, any party
seeking discovery concerning the plaintiff's sexual conduct with individuals other than the alleged perpetrator shall
establish specific facts showing that there is good cause for that discovery, and that the matter sought to be discovered is
relevant to the subject matter of the action and reasonably calculated to lead to the discovery of admissible evidence.
This showing shall be made by a noticed motion, accompanied by a meet and confer declaration under Section
2016.040, and shall not be made or considered by the court at an ex parte hearing.

(b) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion for discovery under subdivision (a), unless it
finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.
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§ 2017.310. Confidential Settlement Agreements; Policy; When Recognized.

(a) Notwithstanding any other provision of law, it is the policy of the State of California that confidential settlement
agreements are disfavored in any civil action the factual foundation for which establishes a cause of action for a
violation of the Elder Abuse and Dependent Adult Civil Protection Act (Chapter 11 (commencing with Section 15600)
of Part 3 of Division 9 of the Welfare and Institutions Code).

(b) Provisions of a confidential settlement agreement described in subdivision (a) may not be recognized or enforced by
the court absent a showing of any of the following:

(1) The information is privileged under existing law.

(2) The information is not evidence of abuse of an elder or dependent adult, as described in Sections 15610.30,
15610.57, and 15610.63 of the Welfare and Institutions Code.

(3) The party seeking to uphold the confidentiality of the information has demonstrated that there is a substantial
probability that prejudice will result from the disclosure and that the party's interest in the information cannot be
adequately protected through redaction.

(c) Nothing in paragraph (1), (2), or (3) of subdivision (b) permits the sealing or redacting of a defendant's name in any
information made available to the public.

(d) Except as expressly provided in this section, nothing in this section is intended to alter, modify, or amend existing
law.

(e) Nothing in this section may be deemed to prohibit the entry or enforcement of that part of a confidentiality
agreement, settlement agreement, or stipulated agreement between the parties that requires the nondisclosure of the
amount of any money paid in a settlement of a claim.

(f) Nothing in this section applies to or affects an action for professional negligence against a health care provider.

§ 2017.320. Information Protected From Disclosure by Protective Order; Redaction and Filing of Information; Notice;
Showing of Good Cause; When Stipulated Protective Order May Be Recognized.

(a) In any civil action the factual foundation for which establishes a cause of action for a violation of the Elder Abuse
and Dependent Adult Civil Protection Act (Chapter 11 (commencing with Section 15600) of Part 3 of Division 9 of the
Welfare and Institutions Code), any information that is acquired through discovery and is protected from disclosure by a
stipulated protective order shall remain subject to the protective order, except for information that is evidence of abuse
of an elder or dependent adult as described in Sections 15610.30, 15610.57, and 15610.63 of the Welfare and
Institutions Code.

(b) In that instance, after redacting information in the document that is not evidence of abuse of an elder or dependent
adult as described in Sections 15610.30, 15610.57, and 15610.63 of the Welfare and Institutions Code, a party may file
that particularized information with the court. The party proposing to file the information shall offer to meet and confer
with the party from whom the information was obtained at least one week prior to filing that information with the court.

(c) The filing party shall give concurrent notice of the filing with the court and its basis to the party from whom the
information was obtained.

(d) Any filed information submitted to the court shall remain confidential under any protective order for 30 days after
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the filing and shall be part of the public court record thereafter, unless an affected party petitions the court and shows
good cause for a court protective order.

(e) The burden of showing good cause shall be on the party seeking the court protective order.

(f) A stipulated protective order may not be recognized or enforced by the court to prevent disclosure of information
filed with the court pursuant to subdivision (b), absent a showing of any of the following:

(1) The information is privileged under existing law.

(2) The information is not evidence of abuse of an elder or dependent adult as described in Sections 15610.30,
15610.57, and 15610.63 of the Welfare and Institutions Code.

(3) The party seeking to uphold the confidentiality of the information has demonstrated that there is a substantial
probability that prejudice will result from the disclosure and that the party's interest in the information cannot be
adequately protected through redaction.

(g) If the court denies the petition for a court protective order, it shall redact any part of the filed information it finds is
not evidence of abuse of an elder or dependent adult, as described in Sections 15610.30, 15610.57, and 15610.63 of the
Welfare and Institutions Code. Nothing in this subdivision or in paragraph (1), (2), or (3) of subdivision (f) permits the
sealing or redacting of a defendant's name in any information made available to the public.

(h) Nothing in this section applies to or affects an action for professional negligence against a health care provider.

§ 2017.710. Meaning of ''Technology'' as Used in Chapter.

Subject to the findings required by Section 2017.730 and the purpose of permitting and encouraging cost-effective and
efficient discovery, ''technology,'' as used in this chapter, includes, but is not limited to, telephone, e-mail, CD-ROM,
Internet Web sites, electronic documents, electronic document depositories, Internet depositions and storage,
videoconferencing, and other electronic technology that may be used to improve communication and the discovery
process.

§ 2017.720. Effect of Chapter on Rights, Duties and Responsibilities of Parties; Use of Stenographic Court Reporter.

(a) Nothing in this chapter diminishes the rights and duties of the parties regarding discovery, privileges, procedural
rights, or substantive law.

(b) Nothing in this chapter modifies the requirement for use of a stenographic court reporter as provided in Section
2025.330. The rules, standards, and guidelines adopted pursuant to this chapter shall be consistent with the requirement
of Section 2025.330 that deposition testimony be taken stenographically unless the parties agree or the court orders
otherwise.

(c) Nothing in this chapter modifies or affects in any way the process used for the selection of a stenographic court
reporter.

§ 2017.730. Order Authorizing Use of Technology in Conducting Discovery; When Permitted; Criteria; Promulgation
of Rules and Standards.

(a) Pursuant to a noticed motion, a court may enter an order authorizing the use of technology in conducting discovery
in any of the following:
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(1) A case designated as complex under Section 19 of the Judicial Administration Standards.

(2) A case ordered to be coordinated under Chapter 3 (commencing with Section 404) of Title 4 of Part 2.

(3) An exceptional case exempt from case disposition time goals under Article 5 (commencing with Section 68600) of
Chapter 2 of Title 8 of the Government Code.

(4) A case assigned to Plan 3 under paragraph (3) of subdivision (b) of Section 2105 of the California Rules of Court.

(b) In a case other than one listed in subdivision (a), the parties may stipulate to the entry of an order authorizing the use
of technology in conducting discovery.

(c) An order authorizing the use of technology in conducting discovery may be made only upon the express findings of
the court or stipulation of the parties that the procedures adopted in the order meet all of the following criteria:

(1) They promote cost-effective and efficient discovery or motions relating thereto.

(2) They do not impose or require an undue expenditure of time or money.

(3) They do not create an undue economic burden or hardship on any person.

(4) They promote open competition among vendors and providers of services in order to facilitate the highest quality
service at the lowest reasonable cost to the litigants.

(5) They do not require the parties or counsel to purchase exceptional or unnecessary services, hardware, or software.

(d) Pursuant to an order authorizing the use of technology in conducting discovery, discovery may be conducted and
maintained in electronic media and by electronic communication. The court may enter orders prescribing procedures
relating to the use of electronic technology in conducting discovery, including orders for service of discovery requests
and responses, service and presentation of motions, conduct of discovery in electronic media, and production, storage,
and access to information in electronic form.

(e) The Judicial Council may promulgate rules, standards, and guidelines relating to electronic discovery and the use of
electronic discovery data and documents in court proceedings.

§ 2017.740. Service Provider; Selection and Appointment; Removal; Periodic Review.

(a) If a service provider is to be used and compensated by the parties in discovery under this chapter, the court shall
appoint the person or organization agreed on by the parties and approve the contract agreed on by the parties and the
service provider. If the parties do not agree on selection of a service provider, each party shall submit to the court up to
three nominees for appointment, together with a contract acceptable to the nominee. The court shall appoint a service
provider from among the nominees. The court may condition this appointment on the acceptance of modifications in the
terms of the contract. If no nominations are received from any of the parties, the court shall appoint one or more service
providers.

(b) Pursuant to a noticed motion at any time and on a showing of good cause, the court may order the removal of the
service provider or vacate any agreement between the parties and the service provider, or both, effective as of the date
of the order. The continued service of the service provider shall be subject to review periodically, as agreed by the
parties and the service provider, or annually if they do not agree. Any disputes involving the contract or the duties,
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rights, and obligations of the parties or the service provider may be determined on a noticed motion in the action.

§ 2018.010. Meaning of ''Client'' for Purposes of Chapter.

For purposes of this chapter, ''client'' means a ''client'' as defined in Section 951 of the Evidence Code.

§ 2018.020. Policy of State.

It is the policy of the state to do both of the following:

(a) Preserve the rights of attorneys to prepare cases for trial with that degree of privacy necessary to encourage them
to prepare their cases thoroughly and to investigate not only the favorable but the unfavorable aspects of those cases.

(b) Prevent attorneys from taking undue advantage of their adversary's industry and efforts.

§ 2018.030. Certain Writings Not Discoverable; When Other Work Product May Be Subject to Discovery.

(a) A writing that reflects an attorney's impressions, conclusions, opinions, or legal research or theories is not
discoverable under any circumstances.

(b) The work product of an attorney, other than a writing described in subdivision (a), is not discoverable unless the
court determines that denial of discovery will unfairly prejudice the party seeking discovery in preparing that party's
claim or defense or will result in an injustice.

§ 2018.040. Restatement of Existing Law.

This chapter is intended to be a restatement of existing law relating to protection of work product. It is not intended to
expand or reduce the extent to which work product is discoverable under existing law in any action.

§ 2018.050. Work Product Enabling Commission of Crime Not Protected in Official Investigations.

Notwithstanding Section 2018.040, when a lawyer is suspected of knowingly participating in a crime or fraud, there is
no protection of work product under this chapter in any official investigation by a law enforcement agency or
proceeding or action brought by a public prosecutor in the name of the people of the State of California if the services of
the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or fraud.

§ 2018.060. Right to Request in Camera Hearing.

Nothing in this chapter is intended to limit an attorney's ability to request an in camera hearing as provided for in People
v. Superior Court (Laff) (2001) 25 Cal.4th 703.

§ 2018.070. Discovery for Purposes of State Bar Disciplinary Proceedings; Protective Order; Client Approval.

(a) The State Bar may discover the work product of an attorney against whom disciplinary charges are pending when it
is relevant to issues of breach of duty by the lawyer and requisite client approval has been granted.

(b) Where requested and for good cause, discovery under this section shall be subject to a protective order to ensure the
confidentiality of the work product except for its use by the State Bar in disciplinary investigations and its consideration
under seal in State Bar Court proceedings.
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(c) For purposes of this chapter, whenever a client has initiated a complaint against an attorney, the requisite client
approval shall be deemed to have been granted.

§ 2018.080. No Privilege When Work Product Relevant to Issue of Breach of Attorney-Client Relationship.

In an action between an attorney and a client or a former client of the attorney, no work product privilege under this
chapter exists if the work product is relevant to an issue of breach by the attorney of a duty to the client arising out of
the attorney-client relationship.

§ 2019.010. Methods of Discovery.

Any party may obtain discovery by one or more of the following methods:

(a) Oral and written depositions.

(b) Interrogatories to a party.

(c) Inspections of documents, things, and places.

(d) Physical and mental examinations.

(e) Requests for admissions.

(f) Simultaneous exchanges of expert trial witness information.

§ 2019.020. Sequence and Timing of Discovery.

(a) Except as otherwise provided by a rule of the Judicial Council, a local court rule, or a local uniform written policy,
the methods of discovery may be used in any sequence, and the fact that a party is conducting discovery, whether by
deposition or another method, shall not operate to delay the discovery of any other party.

(b) Notwithstanding subdivision (a), on motion and for good cause shown, the court may establish the sequence and
timing of discovery for the convenience of parties and witnesses and in the interests of justice.

§ 2019.030. When Frequency or Extent of Discovery May Be Restricted; Motion for Protective Order; Monetary
Sanction.

(a) The court shall restrict the frequency or extent of use of a discovery method provided in Section 2019.010 if it
determines either of the following:

(1) The discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is
more convenient, less burdensome, or less expensive.

(2) The selected method of discovery is unduly burdensome or expensive, taking into account the needs of the case,
the amount in controversy, and the importance of the issues at stake in the litigation.

(b) The court may make these determinations pursuant to a motion for a protective order by a party or other affected
person. This motion shall be accompanied by a meet and confer declaration under Section 2016.040.

(c) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
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person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.

§ 2019.210. Misappropriation of Trade Secret.

In any action alleging the misappropriation of a trade secret under the Uniform Trade Secrets Act (Title 5 (commencing
with Section 3426) of Part 1 of Division 4 of the Civil Code), before commencing discovery relating to the trade secret,
the party alleging the misappropriation shall identify the trade secret with reasonable particularity subject to any orders
that may be appropriate under Section 3426.5 of the Civil Code.

§ 2020.010. Methods for Discovery Within State From Nonparty.

(a) Any of the following methods may be used to obtain discovery within the state from a person who is not a party to
the action in which the discovery is sought:

(1) An oral deposition under Chapter 9 (commencing with Section 2025.010).

(2) A written deposition under Chapter 11 (commencing with Section 2028.010).

(3) A deposition for production of business records and things under Article 4 (commencing with Section 2020.410)
or Article 5 (commencing with Section 2020.510).

(b) Except as provided in subdivision (a) of Section 2025.280, the process by which a nonparty is required to provide
discovery is a deposition subpoena.

§ 2020.020. What Deposition Subpoena May Command.

A deposition subpoena may command any of the following:

(a) Only the attendance and the testimony of the deponent, under Article 3 (commencing with Section 2020.310).

(b) Only the production of business records for copying, under Article 4 (commencing with Section 2020.410).

(c) The attendance and the testimony of the deponent, as well as the production of business records, other documents,
and tangible things, under Article 5 (commencing with Section 2020.510).

§ 2020.030. Provisions Applicable to Deposition Subpoena.

Except as modified in this chapter, the provisions of Chapter 2 (commencing with Section 1985) of Title 3 of Part 4 of
this code, and of Article 4 (commencing with Section 1560) of Chapter 2 of Division 11 of the Evidence Code, apply to
a deposition subpoena.

§ 2020.210. Issuance of Deposition Subpoena by Clerk of Court or Attorney of Record.

(a) The clerk of the court in which the action is pending shall issue a deposition subpoena signed and sealed, but
otherwise in blank, to a party requesting it, who shall fill it in before service.

(b) Instead of a court-issued deposition subpoena, an attorney of record for any party may sign and issue a deposition
subpoena. A deposition subpoena issued under this subdivision need not be sealed. A copy may be served on the
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nonparty, and the attorney may retain the original.

§ 2020.220. Service of Deposition Subpoena.

(a) Subject to subdivision (c) of Section 2020.410, service of a deposition subpoena shall be effected a sufficient time in
advance of the deposition to provide the deponent a reasonable opportunity to locate and produce any designated
business records, documents, and tangible things, as described in Article 4 (commencing with Section 2020.410), and,
where personal attendance is commanded, a reasonable time to travel to the place of deposition.

(b) Any person may serve the subpoena by personal delivery of a copy of it as follows:

(1) If the deponent is a natural person, to that person.

(2) If the deponent is an organization, to any officer, director, custodian of records, or to any agent or employee
authorized by the organization to accept service of a subpoena.

(c) Personal service of any deposition subpoena is effective to require all of the following of any deponent who is a
resident of California at the time of service:

(1) Personal attendance and testimony, if the subpoena so specifies.

(2) Any specified production, inspection, testing, and sampling.

(3) The deponent's attendance at a court session to consider any issue arising out of the deponent's refusal to be sworn,
or to answer any question, or to produce specified items, or to permit inspection or photocopying, if the subpoena so
specifies, or specified testing and sampling of the items produced.

§ 2020.230. Witness Fee and Mileage.

(a) If a deposition subpoena requires the personal attendance of the deponent, under Article 3 (commencing with
Section 2020.310) or Article 5 (commencing with Section 2020.510), the party noticing the deposition shall pay to the
deponent in cash or by check the same witness fee and mileage required by Chapter 1 (commencing with Section
68070) of Title 8 of the Government Code for attendance and testimony before the court in which the action is pending.
This payment, whether or not demanded by the deponent, shall be made, at the option of the party noticing the
deposition, either at the time of service of the deposition subpoena, or at the time the deponent attends for the taking of
testimony.

(b) Service of a deposition subpoena that does not require the personal attendance of a custodian of records or other
qualified person, under Article 4 (commencing with Section 2020.410), shall be accompanied, whether or not demanded
by the deponent, by a payment in cash or by check of the witness fee required by paragraph (6) of subdivision (b) of
Section 1563 of the Evidence Code.

§ 2020.240. Punishment for Disobeying Deposition Subpoena; Contempt; Forfeiture and Damages.

A deponent who disobeys a deposition subpoena in any manner described in subdivision (c) of Section 2020.220 may
be punished for contempt under Chapter 7 (commencing with Section 2023.010) without the necessity of a prior order
of court directing compliance by the witness. The deponent is also subject to the forfeiture and the payment of damages
set forth in Section 1992.

§ 2020.310. Rules Applicable to Deposition Subpoena Commanding Only Attendance and Testimony.
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The following rules apply to a deposition subpoena that commands only the attendance and the testimony of the
deponent:

(a) The subpoena shall specify the time when and the place where the deponent is commanded to attend the
deposition.

(b) The subpoena shall set forth a summary of all of the following:

(1) The nature of a deposition.

(2) The rights and duties of the deponent.

(3) The penalties for disobedience of a deposition subpoena, as described in Section 2020.240.

(c) If the deposition will be recorded using audio or video technology by, or at the direction of, the noticing party
under Section 2025.340, the subpoena shall state that it will be recorded in that manner.

(d) If the deposition testimony will be conducted using instant visual display, the subpoena shall state that it will be
conducted in that manner.

(e) If the deponent is an organization, the subpoena shall describe with reasonable particularity the matters on which
examination is requested. The subpoena shall also advise the organization of its duty to make the designation of
employees or agents who will attend the deposition, as described in Section 2025.230.

§ 2020.410. What Deposition Subpoena Commanding Only Production of Business Records to Contain; Description of
Records; Records Pertaining to Consumer.

(a) A deposition subpoena that commands only the production of business records for copying shall designate the
business records to be produced either by specifically describing each individual item or by reasonably particularizing
each category of item.

(b) Notwithstanding subdivision (a), specific information identifiable only to the deponent's records system, like a
policy number or the date when a consumer interacted with the witness, is not required.

(c) A deposition subpoena that commands only the production of business records for copying need not be accompanied
by an affidavit or declaration showing good cause for the production of the business records designated in it. It shall be
directed to the custodian of those records or another person qualified to certify the records. It shall command
compliance in accordance with Section 2020.430 on a date that is no earlier than 20 days after the issuance, or 15 days
after the service, of the deposition subpoena, whichever date is later.

(d) If, under Section 1985.3 or 1985.6, the one to whom the deposition subpoena is directed is a witness, and the
business records described in the deposition subpoena are personal records pertaining to a consumer, the service of the
deposition subpoena shall be accompanied either by a copy of the proof of service of the notice to the consumer
described in subdivision (e) of Section 1985.3, or subdivision (b) of Section 1985.6, as applicable, or by the consumer's
written authorization to release personal records described in paragraph (2) of subdivision (c) of Section 1985.3, or
paragraph (2) of subdivision (c) of Section 1985.6, as applicable.

§ 2020.420. Deposition Officer.
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The officer for a deposition seeking discovery only of business records for copying under this article shall be a
professional photocopier registered under Chapter 20 (commencing with Section 22450) of Division 8 of the Business
and Professions Code, or a person exempted from the registration requirements of that chapter under Section 22451 of
the Business and Professions Code. This deposition officer shall not be financially interested in the action, or a relative
or employee of any attorney of the parties. Any objection to the qualifications of the deposition officer is waived unless
made before the date of production or as soon thereafter as the ground for that objection becomes known or could be
discovered by reasonable diligence.

§ 2020.430. Delivery to Deposition Officer; Copy of Records and Affidavit; Duties of Custodian; Date for Delivery;
Applicability of Specified Provisions.

(a) Except as provided in subdivision (e), if a deposition subpoena commands only the production of business records
for copying, the custodian of the records or other qualified person shall, in person, by messenger, or by mail, deliver
both of the following only to the deposition officer specified in the subpoena:

(1) A true, legible, and durable copy of the records.

(2) An affidavit in compliance with Section 1561 of the Evidence Code.

(b) If the delivery required by subdivision (a) is made to the office of the deposition officer, the records shall be
enclosed, sealed, and directed as described in subdivision (c) of Section 1560 of the Evidence Code.

(c) If the delivery required by subdivision (a) is made at the office of the business whose records are the subject of the
deposition subpoena, the custodian of those records or other qualified person shall do one of the following:

(1) Permit the deposition officer specified in the deposition subpoena to make a copy of the originals of the designated
business records during normal business hours, as defined in subdivision (e) of Section 1560 of the Evidence Code.

(2) Deliver to the deposition officer a true, legible, and durable copy of the records on receipt of payment in cash or by
check, by or on behalf of the party serving the deposition subpoena, of the reasonable costs of preparing that copy,
together with an itemized statement of the cost of preparation, as determined under subdivision (b) of Section 1563 of
the Evidence Code. This copy need not be delivered in a sealed envelope.

(d) Unless the parties, and if the records are those of a consumer as defined in Section 1985.3 or 1985.6, the consumer,
stipulate to an earlier date, the custodian of the records shall not deliver to the deposition officer the records that are the
subject of the deposition subpoena prior to the date and time specified in the deposition subpoena. The following legend
shall appear in boldface type on the deposition subpoena immediately following the date and time specified for
production: ''Do not release the requested records to the deposition officer prior to the date and time stated above.''

(e) This section does not apply if the subpoena directs the deponent to make the records available for inspection or
copying by the subpoenaing party's attorney or a representative of that attorney at the witness' business address under
subdivision (e) of Section 1560 of the Evidence Code.

(f) The provisions of Section 1562 of the Evidence Code concerning the admissibility of the affidavit of the custodian or
other qualified person apply to a deposition subpoena served under this article.

§ 2020.440. Deposition Officer to Provide Copies to Specified Parties.

Promptly on or after the deposition date and after the receipt or the making of a copy of business records under this
article, the deposition officer shall provide that copy to the party at whose instance the deposition subpoena was served,
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and a copy of those records to any other party to the action who then or subsequently, within a period of six months
following the settlement of the case, notifies the deposition officer that the party desires to purchase a copy of those
records.

§ 2020.510. Requirements for Deposition Subpoena That Commands Attendance, Testimony, and Production of
Business Records, Etc.; Records Pertaining to Consumer.

(a) A deposition subpoena that commands the attendance and the testimony of the deponent, as well as the production of
business records, documents, and tangible things, shall:

(1) Comply with the requirements of Section 2020.310.

(2) Designate the business records, documents, and tangible things to be produced either by specifically describing
each individual item or by reasonably particularizing each category of item.

(3) Specify any testing or sampling that is being sought.

(b) A deposition subpoena under subdivision (a) need not be accompanied by an affidavit or declaration showing good
cause for the production of the documents and things designated.

(c) If, as described in Section 1985.3, the person to whom the deposition subpoena is directed is a witness, and the
business records described in the deposition subpoena are personal records pertaining to a consumer, the service of the
deposition subpoena shall be accompanied either by a copy of the proof of service of the notice to the consumer
described in subdivision (e) of Section 1985.3, or by the consumer's written authorization to release personal records
described in paragraph (2) of subdivision (c) of Section 1985.3.

(d) If, as described in Section 1985.6, the person to whom the deposition subpoena is directed is a witness and the
business records described in the deposition subpoena are employment records pertaining to an employee, the service of
the deposition subpoena shall be accompanied either by a copy of the proof of service of the notice to the employee
described in subdivision (e) of Section 1985.6, or by the employee's written authorization to release personal records
described in paragraph (2) of subdivision (c) of Section 1985.6.

§ 2023.010. Misuses of Discovery Process.

Misuses of the discovery process include, but are not limited to, the following:

(a) Persisting, over objection and without substantial justification, in an attempt to obtain information or materials that
are outside the scope of permissible discovery.

(b) Using a discovery method in a manner that does not comply with its specified procedures.

(c) Employing a discovery method in a manner or to an extent that causes unwarranted annoyance, embarrassment, or
oppression, or undue burden and expense.

(d) Failing to respond or to submit to an authorized method of discovery.

(e) Making, without substantial justification, an unmeritorious objection to discovery.

(f) Making an evasive response to discovery.
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(g) Disobeying a court order to provide discovery.

(h) Making or opposing, unsuccessfully and without substantial justification, a motion to compel or to limit discovery.

(i) Failing to confer in person, by telephone, or by letter with an opposing party or attorney in a reasonable and good
faith attempt to resolve informally any dispute concerning discovery, if the section governing a particular discovery
motion requires the filing of a declaration stating facts showing that an attempt at informal resolution has been made.

§ 2023.020. Monetary Sanction for Failure to Confer.

Notwithstanding the outcome of the particular discovery motion, the court shall impose a monetary sanction ordering
that any party or attorney who fails to confer as required pay the reasonable expenses, including attorney's fees, incurred
by anyone as a result of that conduct.

§ 2023.030. Sanctions Which May Be Imposed for Misuse of Discovery Process.

To the extent authorized by the chapter governing any particular discovery method or any other provision of this title,
the court, after notice to any affected party, person, or attorney, and after opportunity for hearing, may impose the
following sanctions against anyone engaging in conduct that is a misuse of the discovery process:

(a) The court may impose a monetary sanction ordering that one engaging in the misuse of the discovery process, or
any attorney advising that conduct, or both pay the reasonable expenses, including attorney's fees, incurred by anyone as
a result of that conduct. The court may also impose this sanction on one unsuccessfully asserting that another has
engaged in the misuse of the discovery process, or on any attorney who advised that assertion, or on both. If a monetary
sanction is authorized by any provision of this title, the court shall impose that sanction unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.

(b) The court may impose an issue sanction ordering that designated facts shall be taken as established in the action in
accordance with the claim of the party adversely affected by the misuse of the discovery process. The court may also
impose an issue sanction by an order prohibiting any party engaging in the misuse of the discovery process from
supporting or opposing designated claims or defenses.

(c) The court may impose an evidence sanction by an order prohibiting any party engaging in the misuse of the
discovery process from introducing designated matters in evidence.

(d) The court may impose a terminating sanction by one of the following orders:

(1) An order striking out the pleadings or parts of the pleadings of any party engaging in the misuse of the discovery
process.

(2) An order staying further proceedings by that party until an order for discovery is obeyed.

(3) An order dismissing the action, or any part of the action, of that party.

(4) An order rendering a judgment by default against that party.

(e) The court may impose a contempt sanction by an order treating the misuse of the discovery process as a contempt
of court.
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§ 2023.040. Request for Sanction and Notice of Motion; What to Be Included Therein.

A request for a sanction shall, in the notice of motion, identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The notice of motion shall be supported by a memorandum
of points and authorities, and accompanied by a declaration setting forth facts supporting the amount of any monetary
sanction sought.

§ 2024.010. When Discovery Considered Completed.

As used in this chapter, discovery is considered completed on the day a response is due or on the day a deposition
begins.

§ 2024.020. Right of Parties to Specified Time Frames for Completion of Discovery; Effect of Postponement or
Continuance.

(a) Except as otherwise provided in this chapter, any party shall be entitled as a matter of right to complete discovery
proceedings on or before the 30th day, and to have motions concerning discovery heard on or before the 15th day,
before the date initially set for the trial of the action.

(b) Except as provided in Section 2024.050, a continuance or postponement of the trial date does not operate to reopen
discovery proceedings.

§ 2024.030. Right of Parties to Specified Time Frames for Completion of Discovery Relating to Expert Witness.

Any party shall be entitled as a matter of right to complete discovery proceedings pertaining to a witness identified
under Chapter 18 (commencing with Section 2034.010) on or before the 15th day, and to have motions concerning that
discovery heard on or before the 10th day, before the date initially set for the trial of the action.

§ 2024.040. Time Limit for Completing Discovery in Action Subject to Judicial Arbitration; Summary Proceedings for
Obtaining Real Property; Eminent Domain.

(a) The time limit on completing discovery in an action to be arbitrated under Chapter 2.5 (commencing with Section
1141.10) of Title 3 of Part 3 is subject to Judicial Council Rule. After an award in a case ordered to judicial arbitration,
completion of discovery is limited by Section 1141.24.

(b) This chapter does not apply to either of the following:

(1) Summary proceedings for obtaining possession of real property governed by Chapter 4 (commencing with Section
1159) of Title 3 of Part 3. Except as provided in Sections 2024.050 and 2025.060, discovery in these proceedings shall
be completed on or before the fifth day before the date set for trial.

(2) Eminent domain proceedings governed by Title 7 (commencing with Section 1230.010) of Part 3.

§ 2024.050. Motion for Leave to Complete Discovery Closer to Trial Date or to Reopen Discovery After New Trial
Date Set; Factors to Be Considered; Monetary Sanction.

(a) On motion of any party, the court may grant leave to complete discovery proceedings, or to have a motion
concerning discovery heard, closer to the initial trial date, or to reopen discovery after a new trial date has been set. This
motion shall be accompanied by a meet and confer declaration under Section 2016.040.
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(b) In exercising its discretion to grant or deny this motion, the court shall take into consideration any matter relevant to
the leave requested, including, but not limited to, the following:

(1) The necessity and the reasons for the discovery.

(2) The diligence or lack of diligence of the party seeking the discovery or the hearing of a discovery motion, and the
reasons that the discovery was not completed or that the discovery motion was not heard earlier.

(3) Any likelihood that permitting the discovery or hearing the discovery motion will prevent the case from going to
trial on the date set, or otherwise interfere with the trial calendar, or result in prejudice to any other party.

(4) The length of time that has elapsed between any date previously set, and the date presently set, for the trial of the
action.

(c) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion to extend or to reopen discovery, unless it finds that
the one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.

§ 2024.060. Agreement of the Parties to Extend Time for Completion of Discovery or Hearing of Motions on Discovery
or to Reopen Discovery After New Trial Date Is Set; Written Confirmation.

Parties to an action may, with the consent of any party affected by it, enter into an agreement to extend the time for the
completion of discovery proceedings or for the hearing of motions concerning discovery, or to reopen discovery after a
new date for trial of the action has been set. This agreement may be informal, but it shall be confirmed in a writing that
specifies the extended date. In no event shall this agreement require a court to grant a continuance or postponement of
the trial of the action.

§ 2025.010. Taking of Oral Deposition by Any Party; What Persons May Be Deposed.

Any party may obtain discovery within the scope delimited by Chapter 2 (commencing with Section 2017.010) and
Chapter 3 (commencing with Section 2017.710), and subject to the restrictions set forth in Chapter 5 (commencing with
Section 2019.010), by taking in California the oral deposition of any person, including any party to the action. The
person deposed may be a natural person, an organization such as a public or private corporation, a partnership, an
association, or a governmental agency.

§ 2025.210. How Oral Deposition to Be Taken; Time of Service.

Subject to Sections 2025.270 and 2025.610, an oral deposition may be taken as follows:

(a) The defendant may serve a deposition notice without leave of court at any time after that defendant has been
served or has appeared in the action, whichever occurs first.

(b) The plaintiff may serve a deposition notice without leave of court on any date that is 20 days after the service of
the summons on, or appearance by, any defendant. On motion with or without notice, the court, for good cause shown,
may grant to a plaintiff leave to serve a deposition notice on an earlier date.

§ 2025.220. Contents of Deposition Notice; Deposition Subpoena as Notice Where Only Business Records of Nonparty
Are Sought.
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(a) A party desiring to take the oral deposition of any person shall give notice in writing. The deposition notice shall
state all of the following:

(1) The address where the deposition will be taken.

(2) The date of the deposition, selected under Section 2025.270, and the time it will commence.

(3) The name of each deponent, and the address and telephone number, if known, of any deponent who is not a party
to the action. If the name of the deponent is not known, the deposition notice shall set forth instead a general description
sufficient to identify the person or particular class to which the person belongs.

(4) The specification with reasonable particularity of any materials or category of materials to be produced by the
deponent.

(5) Any intention by the party noticing the deposition to record the testimony by audio or video technology, in
addition to recording the testimony by the stenographic method as required by Section 2025.330 and any intention to
record the testimony by stenographic method through the instant visual display of the testimony. If the deposition will
be conducted using instant visual display, a copy of the deposition notice shall also be given to the deposition officer.
Any offer to provide the instant visual display of the testimony or to provide rough draft transcripts to any party which
is accepted prior to, or offered at, the deposition shall also be made by the deposition officer at the deposition to all
parties in attendance. Any party or attorney requesting the provision of the instant visual display of the testimony, or
rough draft transcripts, shall pay the reasonable cost of those services, which may be no greater than the costs charged
to any other party or attorney.

(6) Any intention to reserve the right to use at trial a video recording of the deposition testimony of a treating or
consulting physician or of any expert witness under subdivision (d) of Section 2025.620. In this event, the operator of
the video camera shall be a person who is authorized to administer an oath, and shall not be financially interested in the
action or be a relative or employee of any attorney of any of the parties.

(b) Notwithstanding subdivision (a), where under Article 4 (commencing with Section 2020.410) only the production
by a nonparty of business records for copying is desired, a copy of the deposition subpoena shall serve as the notice of
deposition.

§ 2025.230. Description of Matters on Which Examination Is Requested When Deponent Named Is Not Natural Person;
Production of Most Qualified Persons at Deposition.

If the deponent named is not a natural person, the deposition notice shall describe with reasonable particularity the
matters on which examination is requested. In that event, the deponent shall designate and produce at the deposition
those of its officers, directors, managing agents, employees, or agents who are most qualified to testify on its behalf as
to those matters to the extent of any information known or reasonably available to the deponent.

§ 2025.240. Notice to All Parties Who Have Appeared; List of Parties or Attorneys; Service on Consumer or Employee;
Service of Deposition Subpoena Along With Deposition Notice.

(a) The party who prepares a notice of deposition shall give the notice to every other party who has appeared in the
action. The deposition notice, or the accompanying proof of service, shall list all the parties or attorneys for parties on
whom it is served.

(b) If, as defined in subdivision (a) of Section 1985.3 or subdivision (a) of Section 1985.6, the party giving notice of the
deposition is a subpoenaing party, and the deponent is a witness commanded by a deposition subpoena to produce
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personal records of a consumer or employment records of an employee, the subpoenaing party shall serve on that
consumer or employee all of the following:

(1) A notice of the deposition.

(2) The notice of privacy rights specified in subdivision (e) of Section 1985.3 or in subdivision (e) of Section 1985.6.

(3) A copy of the deposition subpoena.

(c) If the attendance of the deponent is to be compelled by service of a deposition subpoena under Chapter 6
(commencing with Section 2020.010), an identical copy of that subpoena shall be served with the deposition notice.

§ 2025.250. Place of Taking Deposition.

(a) Unless the court orders otherwise under Section 2025.260, the deposition of a natural person, whether or not a party
to the action, shall be taken at a place that is, at the option of the party giving notice of the deposition, either within 75
miles of the deponent's residence, or within the county where the action is pending and within 150 miles of the
deponent's residence.

(b) The deposition of an organization that is a party to the action shall be taken at a place that is, at the option of the
party giving notice of the deposition, either within 75 miles of the organization's principal executive or business office
in California, or within the county where the action is pending and within 150 miles of that office.

(c) Unless the organization consents to a more distant place, the deposition of any other organization shall be taken
within 75 miles of the organization's principal executive or business office in California.

(d) If an organization has not designated a principal executive or business office in California, the deposition shall be
taken at a place that is, at the option of the party giving notice of the deposition, either within the county where the
action is pending, or within 75 miles of any executive or business office in California of the organization.

§ 2025.260. Motion for Deposition to Take Place at More Distant Location; When Permitted; Factors to Be Considered;
Expenses and Costs; Monetary Sanction.

(a) A party desiring to take the deposition of a natural person who is a party to the action or an officer, director,
managing agent, or employee of a party may make a motion for an order that the deponent attend for deposition at a
place that is more distant than that permitted under Section 2025.250. This motion shall be accompanied by a meet and
confer declaration under Section 2016.040.

(b) In exercising its discretion to grant or deny this motion, the court shall take into consideration any factor tending to
show whether the interests of justice will be served by requiring the deponent's attendance at that more distant place,
including, but not limited to, the following:

(1) Whether the moving party selected the forum.

(2) Whether the deponent will be present to testify at the trial of the action.

(3) The convenience of the deponent.

(4) The feasibility of conducting the deposition by written questions under Chapter 11 (commencing with Section
2028.010), or of using a discovery method other than a deposition.
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(5) The number of depositions sought to be taken at a place more distant than that permitted under Section 2025.250.

(6) The expense to the parties of requiring the deposition to be taken within the distance permitted under Section
2025.250.

(7) The whereabouts of the deponent at the time for which the deposition is scheduled.

(c) The order may be conditioned on the advancement by the moving party of the reasonable expenses and costs to the
deponent for travel to the place of deposition.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to increase the travel limits for a party
deponent, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

§ 2025.270. Days Between Service of Deposition Notice or Issuance of Deposition Subpoena and Scheduling of Oral
Deposition; Unlawful Detainer Actions; Motion to Shorten or Extend Time or for Stay.

(a) An oral deposition shall be scheduled for a date at least 10 days after service of the deposition notice.

(b) Notwithstanding subdivision (a), in an unlawful detainer action or other proceeding under Chapter 4 (commencing
with Section 1159) of Title 3 of Part 3, an oral deposition shall be scheduled for a date at least five days after service of
the deposition notice, but not later than five days before trial.

(c) Notwithstanding subdivisions (a) and (b), if, as defined in Section 1985.3 or 1985.6, the party giving notice of the
deposition is a subpoenaing party, and the deponent is a witness commanded by a deposition subpoena to produce
personal records of a consumer or employment records of an employee, the deposition shall be scheduled for a date at
least 20 days after issuance of that subpoena.

(d) On motion or ex parte application of any party or deponent, for good cause shown, the court may shorten or extend
the time for scheduling a deposition, or may stay its taking until the determination of a motion for a protective order
under Section 2025.420.

§ 2025.280. Effect of Service of Deposition Notice; When Deposition Subpoena Is Required.

(a) The service of a deposition notice under Section 2025.240 is effective to require any deponent who is a party to the
action or an officer, director, managing agent, or employee of a party to attend and to testify, as well as to produce any
document or tangible thing for inspection and copying.

(b) The attendance and testimony of any other deponent, as well as the production by the deponent of any document or
tangible thing for inspection and copying, requires the service on the deponent of a deposition subpoena under Chapter
6 (commencing with Section 2020.010).

§ 2025.310. Taking of Deposition by Telephone or Other Remote Electronic Means; Who Must Appear in Person;
Procedures.

(a) A person may take, and any person other than the deponent may attend, a deposition by telephone or other remote
electronic means.
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(b) The court may expressly provide that a nonparty deponent may appear at the deposition by telephone if it finds there
is good cause and no prejudice to any party. A party deponent shall appear at the deposition in person and be in the
presence of the deposition officer.

(c) The procedures to implement this section shall be established by court order in the specific action or proceeding or
by the California Rules of Court.

§ 2025.320. Supervision of Deposition by Deposition Officer; Qualifications and Requirements; Objections; Penalty for
Violations.

Except as provided in Section 2020.420, the deposition shall be conducted under the supervision of an officer who is
authorized to administer an oath and is subject to all of the following requirements:

(a) The officer shall not be financially interested in the action and shall not be a relative or employee of any attorney
of the parties, or of any of the parties.

(b) Services and products offered or provided by the deposition officer or the entity providing the services of the
deposition officer to any party or to any party's attorney or third party who is financing all or part of the action shall be
offered to all parties or their attorneys attending the deposition. No service or product may be offered or provided by the
deposition officer or by the entity providing the services of the deposition officer to any party or any party's attorney or
third party who is financing all or part of the action unless the service or product is offered or provided to all parties or
their attorneys attending the deposition. All services and products offered or provided shall be made available at the
same time to all parties or their attorneys.

(c) The deposition officer or the entity providing the services of the deposition officer shall not provide to any party or
any party's attorney or third party who is financing all or part of the action any service or product consisting of the
deposition officer's notations or comments regarding the demeanor of any witness, attorney, or party present at the
deposition. The deposition officer or entity providing the services of the deposition officer shall not collect any personal
identifying information about the witness as a service or product to be provided to any party or third party who is
financing all or part of the action.

(d) Upon the request of any party or any party's attorney attending a deposition, any party or any party's attorney
attending the deposition shall enter in the record of the deposition all services and products made available to that party
or party's attorney or third party who is financing all or part of the action by the deposition officer or by the entity
providing the services of the deposition officer. A party in the action who is not represented by an attorney shall be
informed by the noticing party or the party's attorney that the unrepresented party may request this statement.

(e) Any objection to the qualifications of the deposition officer is waived unless made before the deposition begins or
as soon thereafter as the ground for that objection becomes known or could be discovered by reasonable diligence.

(f) Violation of this section by any person may result in a civil penalty of up to five thousand dollars ($5,000) imposed
by a court of competent jurisdiction.

§ 2025.330. Deponents to Be Under Oath or Affirmation; Taking of Testimony and Objections Stenographically;
Recording of Testimony; Examination and Cross-Examination; Written Questions.

(a) The deposition officer shall put the deponent under oath or affirmation.

(b) Unless the parties agree or the court orders otherwise, the testimony, as well as any stated objections, shall be taken
stenographically. If taken stenographically, it shall be by a person certified pursuant to Article 3 (commencing with
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Section 8020) of Chapter 13 of Division 3 of the Business and Professions Code.

(c) The party noticing the deposition may also record the testimony by audio or video technology if the notice of
deposition stated an intention also to record the testimony by either of those methods, or if all the parties agree that the
testimony may also be recorded by either of those methods. Any other party, at that party's expense, may make an audio
or video record of the deposition, provided that the other party promptly, and in no event less than three calendar days
before the date for which the deposition is scheduled, serves a written notice of this intention to make an audio or video
record of the deposition testimony on the party or attorney who noticed the deposition, on all other parties or attorneys
on whom the deposition notice was served under Section 2025.240, and on any deponent whose attendance is being
compelled by a deposition subpoena under Chapter 6 (commencing with Section 2020.010). If this notice is given three
calendar days before the deposition date, it shall be made by personal service under Section 1011.

(d) Examination and cross-examination of the deponent shall proceed as permitted at trial under the provisions of the
Evidence Code.

(e) In lieu of participating in the oral examination, parties may transmit written questions in a sealed envelope to the
party taking the deposition for delivery to the deposition officer, who shall unseal the envelope and propound them to
the deponent after the oral examination has been completed.

§ 2025.340. Procedure for Audio or Video Recording of Deposition; Notice and Objections.

If a deposition is being recorded by means of audio or video technology by, or at the direction of, any party, the
following procedure shall be observed:

(a) The area used for recording the deponent's oral testimony shall be suitably large, adequately lighted, and
reasonably quiet.

(b) The operator of the recording equipment shall be competent to set up, operate, and monitor the equipment in the
manner prescribed in this section. Except as provided in subdivision (c), the operator may be an employee of the
attorney taking the deposition unless the operator is also the deposition officer.

(c) If a video recording of deposition testimony is to be used under subdivision (d) of Section 2025.620, the operator
of the recording equipment shall be a person who is authorized to administer an oath, and shall not be financially
interested in the action or be a relative or employee of any attorney of any of the parties, unless all parties attending the
deposition agree on the record to waive these qualifications and restrictions.

(d) Services and products offered or provided by the deposition officer or the entity providing the services of the
deposition officer to any party or to any party's attorney or third party who is financing all or part of the action shall be
offered or provided to all parties or their attorneys attending the deposition. No service or product may be offered or
provided by the deposition officer or by the entity providing the services of the deposition officer to any party or any
party's attorney or third party who is financing all or part of the action unless the service or product is offered or
provided to all parties or their attorneys attending the deposition. All services and products offered or provided shall be
made available at the same time to all parties or their attorneys.

(e) The deposition officer or the entity providing the services of the deposition officer shall not provide to any party or
any other person or entity any service or product consisting of the deposition officer's notations or comments regarding
the demeanor of any witness, attorney, or party present at the deposition. The deposition officer or the entity providing
the services of the deposition officer shall not collect any personal identifying information about the witness as a service
or product to be provided to any party or third party who is financing all or part of the action.
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(f) Upon the request of any party or any party's attorney attending a deposition, any party or any party's attorney
attending the deposition shall enter in the record of the deposition all services and products made available to that party
or party's attorney or third party who is financing all or part of the action by the deposition officer or by the entity
providing the services of the deposition officer. A party in the action who is not represented by an attorney shall be
informed by the noticing party that the unrepresented party may request this statement.

(g) The operator shall not distort the appearance or the demeanor of participants in the deposition by the use of camera
or sound recording techniques.

(h) The deposition shall begin with an oral or written statement on camera or on the audio recording that includes the
operator's name and business address, the name and business address of the operator's employer, the date, time, and
place of the deposition, the caption of the case, the name of the deponent, a specification of the party on whose behalf
the deposition is being taken, and any stipulations by the parties.

(i) Counsel for the parties shall identify themselves on camera or on the audio recording.

(j) The oath shall be administered to the deponent on camera or on the audio recording.

(k) If the length of a deposition requires the use of more than one unit of tape or electronic storage, the end of each
unit and the beginning of each succeeding unit shall be announced on camera or on the audio recording.

(l) At the conclusion of a deposition, a statement shall be made on camera or on the audio recording that the
deposition is ended and shall set forth any stipulations made by counsel concerning the custody of the audio or video
recording and the exhibits, or concerning other pertinent matters.

(m) A party intending to offer an audio or video recording of a deposition in evidence under Section 2025.620 shall
notify the court and all parties in writing of that intent and of the parts of the deposition to be offered. That notice shall
be given within sufficient time for objections to be made and ruled on by the judge to whom the case is assigned for
trial or hearing, and for any editing of the recording. Objections to all or part of the deposition shall be made in writing.
The court may permit further designations of testimony and objections as justice may require. With respect to those
portions of an audio or video record of deposition testimony that are not designated by any party or that are ruled to be
objectionable, the court may order that the party offering the recording of the deposition at the trial or hearing suppress
those portions, or that an edited version of the deposition recording be prepared for use at the trial or hearing. The
original audio or video record of the deposition shall be preserved unaltered. If no stenographic record of the deposition
testimony has previously been made, the party offering an audio or video recording of that testimony under Section
2025.620 shall accompany that offer with a stenographic transcript prepared from that recording.

§ 2025.410. Service of Written Objection; Time for Serving; Motion for Stay; Monetary Sanction.

(a) Any party served with a deposition notice that does not comply with Article 2 (commencing with Section 2025.210)
waives any error or irregularity unless that party promptly serves a written objection specifying that error or irregularity
at least three calendar days prior to the date for which the deposition is scheduled, on the party seeking to take the
deposition and any other attorney or party on whom the deposition notice was served.

(b) If an objection is made three calendar days before the deposition date, the objecting party shall make personal
service of that objection pursuant to Section 1011 on the party who gave notice of the deposition. Any deposition taken
after the service of a written objection shall not be used against the objecting party under Section 2025.620 if the party
did not attend the deposition and if the court determines that the objection was a valid one.

(c) In addition to serving this written objection, a party may also move for an order staying the taking of the deposition
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and quashing the deposition notice. This motion shall be accompanied by a meet and confer declaration under Section
2016.040. The taking of the deposition is stayed pending the determination of this motion.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to quash a deposition notice, unless it finds
that the one subject to the sanction acted with substantial justification or that other circumstances make the imposition
of the sanction unjust.

§ 2025.420. Motion for Protective Order; What Order May Include; Denial of Protective Order; Monetary Sanction.

(a) Before, during, or after a deposition, any party, any deponent, or any other affected natural person or organization
may promptly move for a protective order. The motion shall be accompanied by a meet and confer declaration under
Section 2016.040.

(b) The court, for good cause shown, may make any order that justice requires to protect any party, deponent, or other
natural person or organization from unwarranted annoyance, embarrassment, or oppression, or undue burden and
expense. This protective order may include, but is not limited to, one or more of the following directions:

(1) That the deposition not be taken at all.

(2) That the deposition be taken at a different time.

(3) That a video recording of the deposition testimony of a treating or consulting physician or of any expert witness,
intended for possible use at trial under subdivision (d) of Section 2025.620, be postponed until the moving party has had
an adequate opportunity to prepare, by discovery deposition of the deponent, or other means, for cross-examination.

(4) That the deposition be taken at a place other than that specified in the deposition notice, if it is within a distance
permitted by Sections 2025.250 and 2025.260.

(5) That the deposition be taken only on certain specified terms and conditions.

(6) That the deponent's testimony be taken by written, instead of oral, examination.

(7) That the method of discovery be interrogatories to a party instead of an oral deposition.

(8) That the testimony be recorded in a manner different from that specified in the deposition notice.

(9) That certain matters not be inquired into.

(10) That the scope of the examination be limited to certain matters.

(11) That all or certain of the writings or tangible things designated in the deposition notice not be produced,
inspected, or copied.

(12) That designated persons, other than the parties to the action and their officers and counsel, be excluded from
attending the deposition.

(13) That a trade secret or other confidential research, development, or commercial information not be disclosed or be
disclosed only to specified persons or only in a specified way.
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(14) That the parties simultaneously file specified documents enclosed in sealed envelopes to be opened as directed by
the court.

(15) That the deposition be sealed and thereafter opened only on order of the court.

(16) That examination of the deponent be terminated. If an order terminates the examination, the deposition shall not
thereafter be resumed, except on order of the court.

(c) If the motion for a protective order is denied in whole or in part, the court may order that the deponent provide or
permit the discovery against which protection was sought on those terms and conditions that are just.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the
one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.

§ 2025.430. Imposition of Monetary Sanction for Failure of Party Giving Notice of Deposition to Attend or Proceed;
Exception.

If the party giving notice of a deposition fails to attend or proceed with it, the court shall impose a monetary sanction
under Chapter 7 (commencing with Section 2023.010) against that party, or the attorney for that party, or both, and in
favor of any party attending in person or by attorney, unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.

§ 2025.440. Imposition of Monetary Sanction Where Deponent Does Not Appear Due to Failure to Be Served
Deposition Subpoena; Sanction Where Deponent Who Has Been Served Fails to Appear or Refuses to Be Sworn In.

(a) If a deponent does not appear for a deposition because the party giving notice of the deposition failed to serve a
required deposition subpoena, the court shall impose a monetary sanction under Chapter 7 (commencing with Section
2023.010) against that party, or the attorney for that party, or both, in favor of any other party who, in person or by
attorney, attended at the time and place specified in the deposition notice in the expectation that the deponent's
testimony would be taken, unless the court finds that the one subject to the sanction acted with substantial justification
or that other circumstances make the imposition of the sanction unjust.

(b) If a deponent on whom a deposition subpoena has been served fails to attend a deposition or refuses to be sworn as a
witness, the court may impose on the deponent the sanctions described in Section 2020.240.

§ 2025.450. Failure to Comply With Deposition Notice; Motion for Order Compelling Compliance; Requirements;
Monetary and Other Sanctions.

(a) If, after service of a deposition notice, a party to the action or an officer, director, managing agent, or employee of a
party, or a person designated by an organization that is a party under Section 2025.230, without having served a valid
objection under Section 2025.410, fails to appear for examination, or to proceed with it, or to produce for inspection any
document or tangible thing described in the deposition notice, the party giving the notice may move for an order
compelling the deponent's attendance and testimony, and the production for inspection of any document or tangible
thing described in the deposition notice.

(b) A motion under subdivision (a) shall comply with both of the following:

(1) The motion shall set forth specific facts showing good cause justifying the production for inspection of any
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document or tangible thing described in the deposition notice.

(2) The motion shall be accompanied by a meet and confer declaration under Section 2016.040, or, when the deponent
fails to attend the deposition and produce the documents or things described in the deposition notice, by a declaration
stating that the petitioner has contacted the deponent to inquire about the nonappearance.

(c)

(1) If a motion under subdivision (a) is granted, the court shall impose a monetary sanction under Chapter 7
(commencing with Section 2023.010) in favor of the party who noticed the deposition and against the deponent or the
party with whom the deponent is affiliated, unless the court finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.

(2) On motion of any other party who, in person or by attorney, attended at the time and place specified in the
deposition notice in the expectation that the deponent's testimony would be taken, the court shall impose a monetary
sanction under Chapter 7 (commencing with Section 2023.010) in favor of that party and against the deponent or the
party with whom the deponent is affiliated, unless the court finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.

(d) If that party or party-affiliated deponent then fails to obey an order compelling attendance, testimony, and
production, the court may make those orders that are just, including the imposition of an issue sanction, an evidence
sanction, or a terminating sanction under Chapter 7 (commencing with Section 2023.010) against that party deponent or
against the party with whom the deponent is affiliated. In lieu of, or in addition to, this sanction, the court may impose a
monetary sanction under Chapter 7 (commencing with Section 2023.010) against that deponent or against the party with
whom that party deponent is affiliated, and in favor of any party who, in person or by attorney, attended in the
expectation that the deponent's testimony would be taken pursuant to that order.

§ 2025.460. Privileged and Protected Information; Waiver Absent Objection; Objection to Errors and Irregularities;
Certain Matters Not Waived by Failure to Object.

(a) The protection of information from discovery on the ground that it is privileged or that it is a protected work product
under Chapter 4 (commencing with Section 2018.010) is waived unless a specific objection to its disclosure is timely
made during the deposition.

(b) Errors and irregularities of any kind occurring at the oral examination that might be cured if promptly presented are
waived unless a specific objection to them is timely made during the deposition. These errors and irregularities include,
but are not limited to, those relating to the manner of taking the deposition, to the oath or affirmation administered, to
the conduct of a party, attorney, deponent, or deposition officer, or to the form of any question or answer. Unless the
objecting party demands that the taking of the deposition be suspended to permit a motion for a protective order under
Sections 2025.420 and 2025.470, the deposition shall proceed subject to the objection.

(c) Objections to the competency of the deponent, or to the relevancy, materiality, or admissibility at trial of the
testimony or of the materials produced are unnecessary and are not waived by failure to make them before or during the
deposition.

(d) If a deponent fails to answer any question or to produce any document or tangible thing under the deponent's control
that is specified in the deposition notice or a deposition subpoena, the party seeking that answer or production may
adjourn the deposition or complete the examination on other matters without waiving the right at a later time to move
for an order compelling that answer or production under Section 2025.480.
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§ 2025.470. Suspension of Taking of Testimony; Stipulation; Motion for Protective Order.

The deposition officer may not suspend the taking of testimony without the stipulation of all parties present unless any
party attending the deposition, including the deponent, demands that the deposition officer suspend taking the testimony
to enable that party or deponent to move for a protective order under Section 2025.420 on the ground that the
examination is being conducted in bad faith or in a manner that unreasonably annoys, embarrasses, or oppresses that
deponent or party.

§ 2025.480. Motion for Order Compelling Answer or Production; Time for Motion; Notice; Certified Copy of Relevant
Parts of Transcript; Monetary and Other Sanctions.

(a) If a deponent fails to answer any question or to produce any document or tangible thing under the deponent's control
that is specified in the deposition notice or a deposition subpoena, the party seeking discovery may move the court for
an order compelling that answer or production.

(b) This motion shall be made no later than 60 days after the completion of the record of the deposition, and shall be
accompanied by a meet and confer declaration under Section 2016.040.

(c) Notice of this motion shall be given to all parties and to the deponent either orally at the examination, or by
subsequent service in writing. If the notice of the motion is given orally, the deposition officer shall direct the deponent
to attend a session of the court at the time specified in the notice.

(d) Not less than five days prior to the hearing on this motion, the moving party shall lodge with the court a certified
copy of any parts of the stenographic transcript of the deposition that are relevant to the motion. If a deposition is
recorded by audio or video technology, the moving party is required to lodge a certified copy of a transcript of any parts
of the deposition that are relevant to the motion.

(e) If the court determines that the answer or production sought is subject to discovery, it shall order that the answer be
given or the production be made on the resumption of the deposition.

(f) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion to compel an answer or production, unless it finds
that the one subject to the sanction acted with substantial justification or that other circumstances make the imposition
of the sanction unjust.

(g) If a deponent fails to obey an order entered under this section, the failure may be considered a contempt of court. In
addition, if the disobedient deponent is a party to the action or an officer, director, managing agent, or employee of a
party, the court may make those orders that are just against the disobedient party, or against the party with whom the
disobedient deponent is affiliated, including the imposition of an issue sanction, an evidence sanction, or a terminating
sanction under Chapter 7 (commencing with Section 2023.010). In lieu of or in addition to this sanction, the court may
impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against that party deponent or
against any party with whom the deponent is affiliated.

§ 2025.510. Transcription of Testimony; Costs; Who May Obtain Copies and When; Retention of Stenographic Notes;
Access to Recorded Testimony; Stenographic Testimony as Official Record.

(a) Unless the parties agree otherwise, the testimony at any deposition recorded by stenographic means shall be
transcribed.

(b) The party noticing the deposition shall bear the cost of that transcription, unless the court, on motion and for good
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cause shown, orders that the cost be borne or shared by another party.

(c) Notwithstanding subdivision (b) of Section 2025.320, any other party or the deponent, at the expense of that party or
deponent, may obtain a copy of the transcript.

(d) If the deposition officer receives a request from a party for an original or a copy of the deposition transcript, or any
portion thereof, and the full or partial transcript will be available to that party prior to the time the original or copy
would be available to any other party, the deposition officer shall immediately notify all other parties attending the
deposition of the request, and shall, upon request by any party other than the party making the original request, make
that copy of the full or partial deposition transcript available to all parties at the same time.

(e) Stenographic notes of depositions shall be retained by the reporter for a period of not less than eight years from the
date of the deposition, where no transcript is produced, and not less than one year from the date on which the transcript
is produced. Those notes may be either on paper or electronic media, as long as it allows for satisfactory production of a
transcript at any time during the periods specified.

(f) At the request of any other party to the action, including a party who did not attend the taking of the deposition
testimony, any party who records or causes the recording of that testimony by means of audio or video technology shall
promptly do both of the following:

(1) Permit that other party to hear the audio recording or to view the video recording.

(2) Furnish a copy of the audio or video recording to that other party on receipt of payment of the reasonable cost of
making that copy of the recording.

(g) If the testimony at the deposition is recorded both stenographically, and by audio or video technology, the
stenographic transcript is the official record of that testimony for the purpose of the trial and any subsequent hearing or
appeal.

(h)(1) The requesting attorney or party appearing in propria persona shall timely pay the deposition officer or the entity
providing the services of the deposition officer for the transcription or copy of the transcription described in subdivision
(b) or (c), and any other deposition products or services that are requested either orally or in writing.

(2) This subdivision shall apply unless responsibility for the payment is otherwise provided by law or unless the
deposition officer or entity is notified in writing at the time the services or products are requested that the party or
another identified person will be responsible for payment.

(3) This subdivision does not prohibit or supersede an agreement between an attorney and a party allocating
responsibility for the payment of deposition costs to the party.

(i) For purposes of this section, ''deposition product or service'' means any product or service provided in connection
with a deposition that qualifies as shorthand reporting, as described in Section 8017 of the Business and Professions
Code, and any product or service derived from that shorthand reporting.

§ 2025.520. Written Notice When Original Transcript Becomes Available for Reading, Correcting and Signing;
Exception; Time Period for Deponent to Change Answers and Approve or Refuse to Approve Transcript; Motion to
Suppress Transcript; Monetary Sanction.

(a) If the deposition testimony is stenographically recorded, the deposition officer shall send written notice to the
deponent and to all parties attending the deposition when the original transcript of the testimony for each session of the
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deposition is available for reading, correcting, and signing, unless the deponent and the attending parties agree on the
record that the reading, correcting, and signing of the transcript of the testimony will be waived or that the reading,
correcting, and signing of a transcript of the testimony will take place after the entire deposition has been concluded or
at some other specific time.

(b) For 30 days following each notice under subdivision (a), unless the attending parties and the deponent agree on the
record or otherwise in writing to a longer or shorter time period, the deponent may change the form or the substance of
the answer to a question, and may either approve the transcript of the deposition by signing it, or refuse to approve the
transcript by not signing it.

(c) Alternatively, within this same period, the deponent may change the form or the substance of the answer to any
question and may approve or refuse to approve the transcript by means of a letter to the deposition officer signed by the
deponent which is mailed by certified or registered mail with return receipt requested. A copy of that letter shall be sent
by first-class mail to all parties attending the deposition.

(d) For good cause shown, the court may shorten the 30-day period for making changes, approving, or refusing to
approve the transcript.

(e) The deposition officer shall indicate on the original of the transcript, if the deponent has not already done so at the
office of the deposition officer, any action taken by the deponent and indicate on the original of the transcript, the
deponent's approval of, or failure or refusal to approve, the transcript. The deposition officer shall also notify in writing
the parties attending the deposition of any changes which the deponent timely made in person.

(f) If the deponent fails or refuses to approve the transcript within the allotted period, the deposition shall be given the
same effect as though it had been approved, subject to any changes timely made by the deponent.

(g) Notwithstanding subdivision (f), on a seasonable motion to suppress the deposition, accompanied by a meet and
confer declaration under Section 2016.040, the court may determine that the reasons given for the failure or refusal to
approve the transcript require rejection of the deposition in whole or in part.

(h) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to suppress a deposition under this section,
unless the court finds that the one subject to the sanction acted with substantial justification or that other circumstances
make the imposition of the sanction unjust.

§ 2025.530. Written Notice When Audio or Video Recording Becomes Available for Review; Exception; Time Period
for Deponent to Change Answers; Identification of Deposition as Deponent's Own or Failure to Do So; Motion to
Suppress Deposition; Monetary Sanction.

(a) If there is no stenographic transcription of the deposition, the deposition officer shall send written notice to the
deponent and to all parties attending the deposition that the audio or video recording made by, or at the direction of, any
party, is available for review, unless the deponent and all these parties agree on the record to waive the hearing or
viewing of the audio or video recording of the testimony.

(b) For 30 days following a notice under subdivision (a), the deponent, either in person or by signed letter to the
deposition officer, may change the substance of the answer to any question.

(c) The deposition officer shall set forth in a writing to accompany the recording any changes made by the deponent, as
well as either the deponent's signature identifying the deposition as the deponent's own, or a statement of the deponent's
failure to supply the signature, or to contact the officer within the period prescribed by subdivision (b).
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(d) When a deponent fails to contact the officer within the period prescribed by subdivision (b), or expressly refuses by
a signature to identify the deposition as the deponent's own, the deposition shall be given the same effect as though
signed.

(e) Notwithstanding subdivision (d), on a reasonable motion to suppress the deposition, accompanied by a meet and
confer declaration under Section 2016.040, the court may determine that the reasons given for the refusal to sign require
rejection of the deposition in whole or in part.

(f) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion to suppress a deposition under this section, unless it
finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.

§ 2025.540. Certification by Deposition Officer; Use of Rough Draft Transcript Not Permitted.

(a) The deposition officer shall certify on the transcript of the deposition, or in a writing accompanying an audio or
video record of deposition testimony, as described in Section 2025.530, that the deponent was duly sworn and that the
transcript or recording is a true record of the testimony given.

(b) When prepared as a rough draft transcript, the transcript of the deposition may not be certified and may not be used,
cited, or transcribed as the certified transcript of the deposition proceedings. The rough draft transcript may not be cited
or used in any way or at any time to rebut or contradict the certified transcript of deposition proceedings as provided by
the deposition officer.

§ 2025.550. Transmittal of Transcript to Attorney; Time Period for Retention.

(a) The certified transcript of a deposition shall not be filed with the court. Instead, the deposition officer shall securely
seal that transcript in an envelope or package endorsed with the title of the action and marked: ''Deposition of (here
insert name of deponent),'' and shall promptly transmit it to the attorney for the party who noticed the deposition. This
attorney shall store it under conditions that will protect it against loss, destruction, or tampering.

(b) The attorney to whom the transcript of a deposition is transmitted shall retain custody of it until six months after
final disposition of the action. At that time, the transcript may be destroyed, unless the court, on motion of any party and
for good cause shown, orders that the transcript be preserved for a longer period.

§ 2025.560. Retention of Audio or Video Recording of Deposition Testimony by Operator; Access of Parties to Hearing
or Viewing or Copy of Recording; Cost; Timeframe for Retention.

(a) An audio or video record of deposition testimony made by, or at the direction of, any party, including a certified tape
made by an operator qualified under subdivisions (b) to (f), inclusive, of Section 2025.340, shall not be filed with the
court. Instead, the operator shall retain custody of that record and shall store it under conditions that will protect it
against loss, destruction, or tampering, and preserve as far as practicable the quality of the recording and the integrity of
the testimony and images it contains.

(b) At the request of any party to the action, including a party who did not attend the taking of the deposition testimony,
or at the request of the deponent, that operator shall promptly do both of the following:

(1) Permit the one making the request to hear or to view the recording on receipt of payment of a reasonable charge
for providing the facilities for hearing or viewing the recording.
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(2) Furnish a copy of the audio or video recording to the one making the request on receipt of payment of the
reasonable cost of making that copy of the recording.

(c) The attorney or operator who has custody of an audio or video record of deposition testimony made by, or at the
direction of, any party, shall retain custody of it until six months after final disposition of the action. At that time, the
audio or video recording may be destroyed or erased, unless the court, on motion of any party and for good cause
shown, orders that the recording be preserved for a longer period.

§ 2025.570. Furnishing of Copies of Transcript or Recording by Deposition Officer; Charge; Notice to Parties of Right
to Seek Protective Order; Applicability of Section.

(a) Notwithstanding subdivision (b) of Section 2025.320, unless the court issues an order to the contrary, a copy of the
transcript of the deposition testimony made by, or at the direction of, any party, or an audio or video recording of the
deposition testimony, if still in the possession of the deposition officer, shall be made available by the deposition officer
to any person requesting a copy, on payment of a reasonable charge set by the deposition officer.

(b) If a copy is requested from the deposition officer, the deposition officer shall mail a notice to all parties attending the
deposition and to the deponent at the deponent's last known address advising them of all of the following:

(1) The copy is being sought.

(2) The name of the person requesting the copy.

(3) The right to seek a protective order under Section 2025.420.

(c) If a protective order is not served on the deposition officer within 30 days of the mailing of the notice, the deposition
officer shall make the copy available to the person requesting the copy.

(d) This section shall apply only to recorded testimony taken at depositions occurring on or after January 1, 1998.

§ 2025.610. Subsequent Depositions; When Permitted.

(a) Once any party has taken the deposition of any natural person, including that of a party to the action, neither the
party who gave, nor any other party who has been served with a deposition notice pursuant to Section 2025.240 may
take a subsequent deposition of that deponent.

(b) Notwithstanding subdivision (a), for good cause shown, the court may grant leave to take a subsequent deposition,
and the parties, with the consent of any deponent who is not a party, may stipulate that a subsequent deposition be
taken.

(c) This section does not preclude taking one subsequent deposition of a natural person who has previously been
examined under either or both of the following circumstances:

(1) The person was examined as a result of that person's designation to testify on behalf of an organization under
Section 2025.230.

(2) The person was examined pursuant to a court order under Section 485.230, for the limited purpose of discovering
pursuant to Section 485.230 the identity, location, and value of property in which the deponent has an interest.
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(d) This section does not authorize the taking of more than one subsequent deposition for the limited purpose of Section
485.230.

§ 2025.620. Use of Deposition as Evidence; Requirements.

At the trial or any other hearing in the action, any part or all of a deposition may be used against any party who was
present or represented at the taking of the deposition, or who had due notice of the deposition and did not serve a valid
objection under Section 2025.410, so far as admissible under the rules of evidence applied as though the deponent were
then present and testifying as a witness, in accordance with the following provisions:

(a) Any party may use a deposition for the purpose of contradicting or impeaching the testimony of the deponent as a
witness, or for any other purpose permitted by the Evidence Code.

(b) An adverse party may use for any purpose, a deposition of a party to the action, or of anyone who at the time of
taking the deposition was an officer, director, managing agent, employee, agent, or designee under Section 2025.230 of
a party. It is not ground for objection to the use of a deposition of a party under this subdivision by an adverse party that
the deponent is available to testify, has testified, or will testify at the trial or other hearing.

(c) Any party may use for any purpose the deposition of any person or organization, including that of any party to the
action, if the court finds any of the following:

(1) The deponent resides more than 150 miles from the place of the trial or other hearing.

(2) The deponent, without the procurement or wrongdoing of the proponent of the deposition for the purpose of
preventing testimony in open court, is any of the following:

(A) Exempted or precluded on the ground of privilege from testifying concerning the matter to which the
deponent's testimony is relevant.

(B) Disqualified from testifying.

(C) Dead or unable to attend or testify because of existing physical or mental illness or infirmity.

(D) Absent from the trial or other hearing and the court is unable to compel the deponent's attendance by its
process.

(E) Absent from the trial or other hearing and the proponent of the deposition has exercised reasonable diligence
but has been unable to procure the deponent's attendance by the court's process.

(3) Exceptional circumstances exist that make it desirable to allow the use of any deposition in the interests of
justice and with due regard to the importance of presenting the testimony of witnesses orally in open court.

(d) Any party may use a video recording of the deposition testimony of a treating or consulting physician or of any
expert witness even though the deponent is available to testify if the deposition notice under Section 2025.220 reserved
the right to use the deposition at trial, and if that party has complied with subdivision (m) of Section 2025.340.

(e) Subject to the requirements of this chapter, a party may offer in evidence all or any part of a deposition, and if the
party introduces only part of the deposition, any other party may introduce any other parts that are relevant to the parts
introduced.
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(f) Substitution of parties does not affect the right to use depositions previously taken.

(g) When an action has been brought in any court of the United States or of any state, and another action involving the
same subject matter is subsequently brought between the same parties or their representatives or successors in interest,
all depositions lawfully taken and duly filed in the initial action may be used in the subsequent action as if originally
taken in that subsequent action. A deposition previously taken may also be used as permitted by the Evidence Code.

§ 2026.010. Taking of Oral Deposition in Another State or in Territory or Insular Possession; Procedures and Process;
Issuance of Commission.

(a) Any party may obtain discovery by taking an oral deposition, as described in Section 2025.010, in another state of
the United States, or in a territory or an insular possession subject to its jurisdiction. Except as modified in this section,
the procedures for taking oral depositions in California set forth in Chapter 9 (commencing with Section 2025.010)
apply to an oral deposition taken in another state of the United States, or in a territory or an insular possession subject to
its jurisdiction.

(b) If a deponent is a party to the action or an officer, director, managing agent, or employee of a party, the service of
the deposition notice is effective to compel that deponent to attend and to testify, as well as to produce any document or
tangible thing for inspection and copying. The deposition notice shall specify a place in the state, territory, or insular
possession of the United States that is within 75 miles of the residence or a business office of a deponent.

(c) If the deponent is not a party to the action or an officer, director, managing agent, or employee of a party, a party
serving a deposition notice under this section shall use any process and procedures required and available under the
laws of the state, territory, or insular possession where the deposition is to be taken to compel the deponent to attend
and to testify, as well as to produce any document or tangible thing for inspection, copying, and any related activity.

(d) A deposition taken under this section shall be conducted in either of the following ways:

(1) Under the supervision of a person who is authorized to administer oaths by the laws of the United States or those
of the place where the examination is to be held, and who is not otherwise disqualified under Section 2025.320 and
subdivisions (b) to (f), inclusive, of Section 2025.340.

(2) Before a person appointed by the court.

(e) An appointment under subdivision (d) is effective to authorize that person to administer oaths and to take testimony.

(f) On request, the clerk of the court shall issue a commission authorizing the deposition in another state or place. The
commission shall request that process issue in the place where the examination is to be held, requiring attendance and
enforcing the obligations of the deponents to produce documents and answer questions. The commission shall be issued
by the clerk to any party in any action pending in its venue without a noticed motion or court order. The commission
may contain terms that are required by the foreign jurisdiction to initiate the process. If a court order is required by the
foreign jurisdiction, an order for a commission may be obtained by ex parte application.

§ 2027.010. Taking of Oral Deposition in Foreign Nation; Procedures and Process; Issuance of Commission.

(a) Any party may obtain discovery by taking an oral deposition, as described in Section 2025.010, in a foreign nation.
Except as modified in this section, the procedures for taking oral depositions in California set forth in Chapter 9
(commencing with Section 2025.010) apply to an oral deposition taken in a foreign nation.

(b) If a deponent is a party to the action or an officer, director, managing agent, or employee of a party, the service of
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the deposition notice is effective to compel the deponent to attend and to testify, as well as to produce any document or
tangible thing for inspection and copying.

(c) If a deponent is not a party to the action or an officer, director, managing agent or employee of a party, a party
serving a deposition notice under this section shall use any process and procedures required and available under the
laws of the foreign nation where the deposition is to be taken to compel the deponent to attend and to testify, as well as
to produce any document or tangible thing for inspection, copying, and any related activity.

(d) A deposition taken under this section shall be conducted under the supervision of any of the following:

(1) A person who is authorized to administer oaths or their equivalent by the laws of the United States or of the
foreign nation, and who is not otherwise disqualified under Section 2025.320 and subdivisions (b) to (f), inclusive, of
Section 2025.340.

(2) A person or officer appointed by commission or under letters rogatory.

(3) Any person agreed to by all the parties.

(e) On motion of the party seeking to take an oral deposition in a foreign nation, the court in which the action is pending
shall issue a commission, letters rogatory, or a letter of request, if it determines that one is necessary or convenient. The
commission, letters rogatory, or letter of request may include any terms and directions that are just and appropriate. The
deposition officer may be designated by name or by descriptive title in the deposition notice and in the commission.
Letters rogatory or a letter of request may be addressed: ''To the Appropriate Judicial Authority in [name of foreign
nation].''

§ 2028.010. Taking of Deposition by Written Questions.

Any party may obtain discovery by taking a deposition by written questions instead of by oral examination. Except as
modified in this chapter, the procedures for taking oral depositions set forth in Chapters 9 (commencing with Section
2025.010) and 10 (commencing with Section 2026.010) apply to written depositions.

§ 2028.020. Notice of Written Deposition.

The notice of a written deposition shall comply with Sections 2025.220 and 2025.230, and with subdivision (c) of
Section 2020.240, except as follows:

(a) The name or descriptive title, as well as the address, of the deposition officer shall be stated.

(b) The date, time, and place for commencement of the deposition may be left to future determination by the
deposition officer.

§ 2028.030. Questions to Accompany Notice; Time for Service of Cross Questions and Redirect Questions.

(a) The questions to be propounded to the deponent by direct examination shall accompany the notice of a written
deposition.

(b) Within 30 days after the deposition notice and questions are served, a party shall serve any cross questions on all
other parties entitled to notice of the deposition.

(c) Within 15 days after being served with cross questions, a party shall serve any redirect questions on all other parties
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entitled to notice of the deposition.

(d) Within 15 days after being served with redirect questions, a party shall serve any recross questions on all other
parties entitled to notice of the deposition.

(e) The court may, for good cause shown, extend or shorten the time periods for the interchange of cross, redirect, and
recross questions.

§ 2028.040. Objection to Form of Question; Motion; Monetary Sanction.

(a) A party who objects to the form of any question shall serve a specific objection to that question on all parties entitled
to notice of the deposition within 15 days after service of the question. A party who fails to timely serve an objection to
the form of a question waives it.

(b) The objecting party shall promptly move the court to sustain the objection. This motion shall be accompanied by a
meet and confer declaration under Section 2016.040. Unless the court has sustained that objection, the deposition
officer shall propound to the deponent that question subject to that objection as to its form.

(c) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion to sustain an objection, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.

§ 2028.050. Objection to Question on Grounds of Privilege or Protection as Work Product; Motion to Overrule;
Monetary Sanction.

(a) A party who objects to any question on the ground that it calls for information that is privileged or is protected work
product under Chapter 4 (commencing with Section 2018.010) shall serve a specific objection to that question on all
parties entitled to notice of the deposition within 15 days after service of the question. A party who fails to timely serve
that objection waives it.

(b) The party propounding any question to which an objection is made on those grounds may then move the court for an
order overruling that objection. This motion shall be accompanied by a meet and confer declaration under Section
2016.040. The deposition officer shall not propound to the deponent any question to which a written objection on those
grounds has been served unless the court has overruled that objection.

(c) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion to overrule an objection, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.

§ 2028.060. What Questions May Be Forwarded to Deponent Prior to Deposition.

(a) The party taking a written deposition may forward to the deponent a copy of the questions on direct examination for
study prior to the deposition.

(b) No party or attorney shall permit the deponent to preview the form or the substance of any cross, redirect, or recross
questions.

§ 2028.070. Orders Which Court May Issue.
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In addition to any appropriate order listed in Section 2025.420, the court may order any of the following:

(a) That the deponent's testimony be taken by oral, instead of written, examination.

(b) That one or more of the parties receiving notice of the written deposition be permitted to attend in person or by
attorney and to propound questions to the deponent by oral examination.

(c) That objections under Sections 2028.040 and 2028.050 be sustained or overruled.

(d) That the deposition be taken before an officer other than the one named or described in the deposition notice.

§ 2028.080. Delivery of Deposition Notice and Questions to Deposition Officer and Taking of Testimony.

The party taking a written deposition shall deliver to the officer designated in the deposition notice a copy of that notice
and of all questions served under Section 2028.030. The deposition officer shall proceed promptly to propound the
questions and to take and record the testimony of the deponent in response to the questions.

§ 2029.010. Process for Taking Deposition in California for Action Outside State.

Whenever any mandate, writ, letters rogatory, letter of request, or commission is issued out of any court of record in any
other state, territory, or district of the United States, or in a foreign nation, or whenever, on notice or agreement, it is
required to take the oral or written deposition of a natural person in California, the deponent may be compelled to
appear and testify, and to produce documents and things, in the same manner, and by the same process as may be
employed for the purpose of taking testimony in actions pending in California.

§ 2030.010. Use of Written Interrogatories to Obtain Discovery.

(a) Any party may obtain discovery within the scope delimited by Chapters 2 (commencing with Section 2017.010) and
3 (commencing with Section 2017.710), and subject to the restrictions set forth in Chapter 5 (commencing with Section
2019.010), by propounding to any other party to the action written interrogatories to be answered under oath.

(b) An interrogatory may relate to whether another party is making a certain contention, or to the facts, witnesses, and
writings on which a contention is based. An interrogatory is not objectionable because an answer to it involves an
opinion or contention that relates to fact or the application of law to fact, or would be based on information obtained or
legal theories developed in anticipation of litigation or in preparation for trial.

§ 2030.020. When Interrogatories May Be Propounded.

(a) A defendant may propound interrogatories to a party to the action without leave of court at any time.

(b) A plaintiff may propound interrogatories to a party without leave of court at any time that is 10 days after the service
of the summons on, or appearance by, that party, whichever occurs first.

(c) Notwithstanding subdivision (b), in an unlawful detainer action or other proceeding under Chapter 4 (commencing
with Section 1159) of Title 3 of Part 3, a plaintiff may propound interrogatories to a party without leave of court at any
time that is five days after service of the summons on, or appearance by, that party, whichever occurs first.

(d) Notwithstanding subdivisions (b) and (c), on motion with or without notice, the court, for good cause shown, may
grant leave to a plaintiff to propound interrogatories at an earlier time.
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§ 2030.030. Number of Specially Prepared and Official Form Interrogatories That May Be Propounded; Number to
Which Party Must Respond.

(a) A party may propound to another party either or both of the following:

(1) Thirty-five specially prepared interrogatories that are relevant to the subject matter of the pending action.

(2) Any additional number of official form interrogatories, as described in Chapter 17 (commencing with Section
2033.710), that are relevant to the subject matter of the pending action.

(b) Except as provided in Section 2030.070, no party shall, as a matter of right, propound to any other party more than
35 specially prepared interrogatories. If the initial set of interrogatories does not exhaust this limit, the balance may be
propounded in subsequent sets.

(c) Unless a declaration as described in Section 2030.050 has been made, a party need only respond to the first 35
specially prepared interrogatories served, if that party states an objection to the balance, under Section 2030.240, on the
ground that the limit has been exceeded.

§ 2030.040. Additional Specially Prepared Interrogatories With Supporting Declaration; Grounds; Burden of
Justification.

(a) Subject to the right of the responding party to seek a protective order under Section 2030.090, any party who
attaches a supporting declaration as described in Section 2030.050 may propound a greater number of specially
prepared interrogatories to another party if this greater number is warranted because of any of the following:

(1) The complexity or the quantity of the existing and potential issues in the particular case.

(2) The financial burden on a party entailed in conducting the discovery by oral deposition.

(3) The expedience of using this method of discovery to provide to the responding party the opportunity to conduct an
inquiry, investigation, or search of files or records to supply the information sought.

(b) If the responding party seeks a protective order on the ground that the number of specially prepared interrogatories is
unwarranted, the propounding party shall have the burden of justifying the number of these interrogatories.

§ 2030.050. Format for Declaration Supporting Additional Interrogatories.

Any party who is propounding or has propounded more than 35 specially prepared interrogatories to any other party
shall attach to each set of those interrogatories a declaration containing substantially the following:

DECLARATION FOR ADDITIONAL DISCOVERY

I, ___________________, declare:

1. I am (a party to this action or proceeding appearing in propria persona) (presently the attorney for
___________________, a party to this action or proceeding).

2. I am propounding to ___________________ the attached set of interrogatories.
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3. This set of interrogatories will cause the total number of specially prepared interrogatories propounded to the party to
whom they are directed to exceed the number of specially prepared interrogatories permitted by Section 2030.030 of the
Code of Civil Procedure.

4. I have previously propounded a total of ____________________ interrogatories to this party, of which
____________________ interrogatories were not official form interrogatories.

5. This set of interrogatories contains a total of ____________________ specially prepared interrogatories.

6. I am familiar with the issues and the previous discovery conducted by all of the parties in the case.

7. I have personally examined each of the questions in this set of interrogatories.

8. This number of questions is warranted under Section 2030.040 of the Code of Civil Procedure because
____________________. (Here state each factor described in Section 2030.040 that is relied on, as well as the reasons
why any factor relied on is applicable to the instant lawsuit.)

9. None of the questions in this set of interrogatories is being propounded for any improper purpose, such as to harass
the party, or the attorney for the party, to whom it is directed, or to cause unnecessary delay or needless increase in the
cost of litigation.

I declare under penalty of perjury under the laws of California that the foregoing is true and correct, and that this
declaration was executed on _________________.

_________________
(Signature)
Attorney for _________________

§ 2030.060. Numbering, Style and Format of Interrogatories.

(a) A party propounding interrogatories shall number each set of interrogatories consecutively.

(b) In the first paragraph immediately below the title of the case, there shall appear the identity of the propounding
party, the set number, and the identity of the responding party.

(c) Each interrogatory in a set shall be separately set forth and identified by number or letter.

(d) Each interrogatory shall be full and complete in and of itself. No preface or instruction shall be included with a set
of interrogatories unless it has been approved under Chapter 17 (commencing with Section 2033.710).

(e) Any term specially defined in a set of interrogatories shall be typed with all letters capitalized wherever that term
appears.

(f) No specially prepared interrogatory shall contain subparts, or a compound, conjunctive, or disjunctive question.

(g) An interrogatory may not be made a continuing one so as to impose on the party responding to it a duty to
supplement an answer to it that was initially correct and complete with later acquired information.
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§ 2030.070. Supplemental Interrogatory to Elicit Later Acquired Information Bearing on Previous Answers; When
Permitted.

(a) In addition to the number of interrogatories permitted by Sections 2030.030 and 2030.040, a party may propound a
supplemental interrogatory to elicit any later acquired information bearing on all answers previously made by any party
in response to interrogatories.

(b) A party may propound a supplemental interrogatory twice before the initial setting of a trial date, and, subject to the
time limits on discovery proceedings and motions provided in Chapter 8 (commencing with Section 2024.010), once
after the initial setting of a trial date.

(c) Notwithstanding subdivisions (a) and (b), on motion, for good cause shown, the court may grant leave to a party to
propound an additional number of supplemental interrogatories.

§ 2030.080. Service of Interrogatories.

(a) The party propounding interrogatories shall serve a copy of them on the party to whom the interrogatories are
directed.

(b) The propounding party shall also serve a copy of the interrogatories on all other parties who have appeared in the
action. On motion, with or without notice, the court may relieve the party from this requirement on its determination
that service on all other parties would be unduly expensive or burdensome.

§ 2030.090. Motion for Protective Order; What Protective Order May Provide; Denial of Protective Order; Monetary
Sanction.

(a) When interrogatories have been propounded, the responding party, and any other party or affected natural person or
organization may promptly move for a protective order. This motion shall be accompanied by a meet and confer
declaration under Section 2016.040.

(b) The court, for good cause shown, may make any order that justice requires to protect any party or other natural
person or organization from unwarranted annoyance, embarrassment, or oppression, or undue burden and expense. This
protective order may include, but is not limited to, one or more of the following directions:

(1) That the set of interrogatories, or particular interrogatories in the set, need not be answered.

(2) That, contrary to the representations made in a declaration submitted under Section 2030.050, the number of
specially prepared interrogatories is unwarranted.

(3) That the time specified in Section 2030.260 to respond to the set of interrogatories, or to particular interrogatories
in the set, be extended.

(4) That the response be made only on specified terms and conditions.

(5) That the method of discovery be an oral deposition instead of interrogatories to a party.

(6) That a trade secret or other confidential research, development, or commercial information not be disclosed or be
disclosed only in a certain way.

(7) That some or all of the answers to interrogatories be sealed and thereafter opened only on order of the court.
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(c) If the motion for a protective order is denied in whole or in part, the court may order that the party provide or permit
the discovery against which protection was sought on terms and conditions that are just.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order under this section,
unless it finds that the one subject to the sanction acted with substantial justification or that other circumstances make
the imposition of the sanction unjust.

§ 2030.210. Written Responses to Interrogatories; How Made; Format.

(a) The party to whom interrogatories have been propounded shall respond in writing under oath separately to each
interrogatory by any of the following:

(1) An answer containing the information sought to be discovered.

(2) An exercise of the party's option to produce writings.

(3) An objection to the particular interrogatory.

(b) In the first paragraph of the response immediately below the title of the case, there shall appear the identity of the
responding party, the set number, and the identity of the propounding party.

(c) Each answer, exercise of option, or objection in the response shall bear the same identifying number or letter and be
in the same sequence as the corresponding interrogatory, but the text of that interrogatory need not be repeated.

§ 2030.220. Completeness of Responses to Interrogatories.

(a) Each answer in a response to interrogatories shall be as complete and straightforward as the information reasonably
available to the responding party permits.

(b) If an interrogatory cannot be answered completely, it shall be answered to the extent possible.

(c) If the responding party does not have personal knowledge sufficient to respond fully to an interrogatory, that party
shall so state, but shall make a reasonable and good faith effort to obtain the information by inquiry to other natural
persons or organizations, except where the information is equally available to the propounding party.

§ 2030.230. Specification of Writings From Which Answer May Be Derived; Access to Documents.

If the answer to an interrogatory would necessitate the preparation or the making of a compilation, abstract, audit, or
summary of or from the documents of the party to whom the interrogatory is directed, and if the burden or expense of
preparing or making it would be substantially the same for the party propounding the interrogatory as for the responding
party, it is a sufficient answer to that interrogatory to refer to this section and to specify the writings from which the
answer may be derived or ascertained. This specification shall be in sufficient detail to permit the propounding party to
locate and to identify, as readily as the responding party can, the documents from which the answer may be ascertained.
The responding party shall then afford to the propounding party a reasonable opportunity to examine, audit, or inspect
these documents and to make copies, compilations, abstracts, or summaries of them.

§ 2030.240. Answer to Unobjectionable Portion of Interrogatory; Objection and Grounds Therefor.
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(a) If only a part of an interrogatory is objectionable, the remainder of the interrogatory shall be answered.

(b) If an objection is made to an interrogatory or to a part of an interrogatory, the specific ground for the objection shall
be set forth clearly in the response. If an objection is based on a claim of privilege, the particular privilege invoked shall
be clearly stated. If an objection is based on a claim that the information sought is protected work product under
Chapter 4 (commencing with Section 2018.010), that claim shall be expressly asserted.

§ 2030.250. Signing of Responses to Interrogatories.

(a) The party to whom the interrogatories are directed shall sign the response under oath unless the response contains
only objections.

(b) If that party is a public or private corporation, or a partnership, association, or governmental agency, one of its
officers or agents shall sign the response under oath on behalf of that party. If the officer or agent signing the response
on behalf of that party is an attorney acting in that capacity for the party, that party waives any lawyer-client privilege
and any protection for work product under Chapter 4 (commencing with Section 2018.010) during any subsequent
discovery from that attorney concerning the identity of the sources of the information contained in the response.

(c) The attorney for the responding party shall sign any responses that contain an objection.

§ 2030.260. Time for Response to Interrogatories; Unlawful Detainer Action; Service on Parties.

(a) Within 30 days after service of interrogatories, the party to whom the interrogatories are propounded shall serve the
original of the response to them on the propounding party, unless on motion of the propounding party the court has
shortened the time for response, or unless on motion of the responding party the court has extended the time for
response.

(b) Notwithstanding subdivision (a), in an unlawful detainer action or other proceeding under Chapter 4 (commencing
with Section 1159) of Title 3 of Part 3, the party to whom the interrogatories are propounded shall have five days from
the date of service to respond, unless on motion of the propounding party the court has shortened the time for response,
or unless on motion of the responding party the court has extended the time for response.

(c) The party to whom the interrogatories are propounded shall also serve a copy of the response on all other parties
who have appeared in the action. On motion, with or without notice, the court may relieve the party from this
requirement on its determination that service on all other parties would be unduly expensive or burdensome.

§ 2030.270. Extension of Time for Response; Confirmation of Agreement in Writing.

(a) The party propounding interrogatories and the responding party may agree to extend the time for service of a
response to a set of interrogatories, or to particular interrogatories in a set, to a date beyond that provided in Section
2030.260.

(b) This agreement may be informal, but it shall be confirmed in a writing that specifies the extended date for service of
a response.

(c) Unless this agreement expressly states otherwise, it is effective to preserve to the responding party the right to
respond to any interrogatory to which the agreement applies in any manner specified in Sections 2030.210, 2030.220,
2030.230, and 2030.240.

§ 2030.280. Retention of Interrogatories, Proof of Service and Response by Propounding Party.
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(a) The interrogatories and the response thereto shall not be filed with the court.

(b) The propounding party shall retain both the original of the interrogatories, with the original proof of service affixed
to them, and the original of the sworn response until six months after final disposition of the action. At that time, both
originals may be destroyed, unless the court on motion of any party and for good cause shown orders that the originals
be preserved for a longer period.

§ 2030.290. Effect of Failure to Serve Timely Response to Interrogatories; Waiver; Monetary Sanction.

If a party to whom interrogatories are directed fails to serve a timely response, the following rules apply:

(a) The party to whom the interrogatories are directed waives any right to exercise the option to produce writings
under Section 2030.230, as well as any objection to the interrogatories, including one based on privilege or on the
protection for work product under Chapter 4 (commencing with Section 2018.010). The court, on motion, may relieve
that party from this waiver on its determination that both of the following conditions are satisfied:

(1) The party has subsequently served a response that is in substantial compliance with Sections 2030.210,
2030.220, 2030.230, and 2030.240.

(2) The party's failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect.

(b) The party propounding the interrogatories may move for an order compelling response to the interrogatories.

(c) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel a response to interrogatories, unless
it finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust. If a party then fails to obey an order compelling answers, the court may make those
orders that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under
Chapter 7 (commencing with Section 2023.010). In lieu of or in addition to that sanction, the court may impose a
monetary sanction under Chapter 7 (commencing with Section 2023.010).

§ 2030.300. Motion for Order Compelling Further Response; Grounds; Waiver; Monetary and Other Sanctions.

(a) On receipt of a response to interrogatories, the propounding party may move for an order compelling a further
response if the propounding party deems that any of the following apply:

(1) An answer to a particular interrogatory is evasive or incomplete.

(2) An exercise of the option to produce documents under Section 2030.230 is unwarranted or the required
specification of those documents is inadequate.

(3) An objection to an interrogatory is without merit or too general.

(b) A motion under subdivision (a) shall be accompanied by a meet and confer declaration under Section 2016.040.

(c) Unless notice of this motion is given within 45 days of the service of the response, or any supplemental response, or
on or before any specific later date to which the propounding party and the responding party have agreed in writing, the
propounding party waives any right to compel a further response to the interrogatories.
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(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel a further response to
interrogatories, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

(e) If a party then fails to obey an order compelling further response to interrogatories, the court may make those orders
that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under
Chapter 7 (commencing with Section 2023.010). In lieu of or in addition to that sanction, the court may impose a
monetary sanction under Chapter 7 (commencing with Section 2023.010).

§ 2030.310. Amended Answer to Interrogatory; Use and Effect; Motion That Initial Order Be Deemed Binding;
Monetary Sanction.

(a) Without leave of court, a party may serve an amended answer to any interrogatory that contains information
subsequently discovered, inadvertently omitted, or mistakenly stated in the initial interrogatory. At the trial of the
action, the propounding party or any other party may use the initial answer under Section 2030.410, and the responding
party may then use the amended answer.

(b) The party who propounded an interrogatory to which an amended answer has been served may move for an order
that the initial answer to that interrogatory be deemed binding on the responding party for the purpose of the pending
action. This motion shall be accompanied by a meet and confer declaration under Section 2016.040.

(c) The court shall grant a motion under subdivision (b) if it determines that all of the following conditions are satisfied:

(1) The initial failure of the responding party to answer the interrogatory correctly has substantially prejudiced the
party who propounded the interrogatory.

(2) The responding party has failed to show substantial justification for the initial answer to that interrogatory.

(3) The prejudice to the propounding party cannot be cured either by a continuance to permit further discovery or by
the use of the initial answer under Section 2030.410.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to deem binding an initial answer to an
interrogatory, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

§ 2030.410. Use of Answers to Interrogatories as Evidence.

At the trial or any other hearing in the action, so far as admissible under the rules of evidence, the propounding party or
any party other than the responding party may use any answer or part of an answer to an interrogatory only against the
responding party. It is not ground for objection to the use of an answer to an interrogatory that the responding party is
available to testify, has testified, or will testify at the trial or other hearing.

§ 2031.010. Right to Discovery by Inspection of Documents, Tangible Things, and Land or Other Property.

(a) Any party may obtain discovery within the scope delimited by Chapters 2 (commencing with Section 2017.010) and
3 (commencing with Section 2017.710), and subject to the restrictions set forth in Chapter 5 (commencing with Section
2019.010), by inspecting documents, tangible things, and land or other property that are in the possession, custody, or
control of any other party to the action.
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(b) A party may demand that any other party produce and permit the party making the demand, or someone acting on
that party's behalf, to inspect and to copy a document that is in the possession, custody, or control of the party on whom
the demand is made.

(c) A party may demand that any other party produce and permit the party making the demand, or someone acting on
that party's behalf, to inspect and to photograph, test, or sample any tangible things that are in the possession, custody,
or control of the party on whom the demand is made.

(d) A party may demand that any other party allow the party making the demand, or someone acting on that party's
behalf, to enter on any land or other property that is in the possession, custody, or control of the party on whom the
demand is made, and to inspect and to measure, survey, photograph, test, or sample the land or other property, or any
designated object or operation on it.

§ 2031.020. Demand for Inspection by Defendant Authorized at Any Time; When Plaintiff May Make Demand for
Inspection.

(a) A defendant may make a demand for inspection without leave of court at any time.

(b) A plaintiff may make a demand for inspection without leave of court at any time that is 10 days after the service of
the summons on, or appearance by, the party to whom the demand is directed, whichever occurs first.

(c) Notwithstanding subdivision (b), in an unlawful detainer action or other proceeding under Chapter 4 (commencing
with Section 1159) of Title 3 of Part 3, a plaintiff may make a demand for inspection without leave of court at any time
that is five days after service of the summons on, or appearance by, the party to whom the demand is directed,
whichever occurs first.

(d) Notwithstanding subdivisions (b) and (c), on motion with or without notice, the court, for good cause shown, may
grant leave to a plaintiff to make an inspection demand at an earlier time.

§ 2031.030. Format and Requirements for Demands for Inspection.

(a) A party demanding an inspection shall number each set of demands consecutively.

(b) In the first paragraph immediately below the title of the case, there shall appear the identity of the demanding party,
the set number, and the identity of the responding party.

(c) Each demand in a set shall be separately set forth, identified by number or letter, and shall do all of the following:

(1) Designate the documents, tangible things, or land or other property to be inspected either by specifically
describing each individual item or by reasonably particularizing each category of item.

(2) Specify a reasonable time for the inspection that is at least 30 days after service of the demand, unless the court for
good cause shown has granted leave to specify an earlier date. In an unlawful detainer action or other proceeding under
Chapter 4 (commencing with Section 1159) of Title 3 of Part 3, the demand shall specify a reasonable time for the
inspection that is at least five days after service of the demand, unless the court, for good cause shown, has granted
leave to specify an earlier date.

(3) Specify a reasonable place for making the inspection, copying, and performing any related activity.
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(4) Specify any related activity that is being demanded in addition to an inspection and copying, as well as the manner
in which that related activity will be performed, and whether that activity will permanently alter or destroy the item
involved.

§ 2031.040. Service of Inspection Demand.

The party demanding an inspection shall serve a copy of the inspection demand on the party to whom it is directed and
on all other parties who have appeared in the action.

§ 2031.050. When Supplemental Demand May Be Propounded.

(a) In addition to the inspection demands permitted by this chapter, a party may propound a supplemental demand to
inspect any later acquired or discovered documents, tangible things, or land or other property that are in the possession,
custody, or control of the party on whom the demand is made.

(b) A party may propound a supplemental inspection demand twice before the initial setting of a trial date, and, subject
to the time limits on discovery proceedings and motions provided in Chapter 8 (commencing with Section 2024.010),
once after the initial setting of a trial date.

(c) Notwithstanding subdivisions (a) and (b), on motion, for good cause shown, the court may grant leave to a party to
propound an additional number of supplemental demands for inspection.

§ 2031.060. Motion for Protective Order; What Protective Order May Provide; Denial of Protective Order; Monetary
Sanction.

(a) When an inspection of documents, tangible things or places has been demanded, the party to whom the demand has
been directed, and any other party or affected person or organization, may promptly move for a protective order. This
motion shall be accompanied by a meet and confer declaration under Section 2016.040.

(b) The court, for good cause shown, may make any order that justice requires to protect any party or other natural
person or organization from unwarranted annoyance, embarrassment, or oppression, or undue burden and expense. This
protective order may include, but is not limited to, one or more of the following directions:

(1) That all or some of the items or categories of items in the inspection demand need not be produced or made
available at all.

(2) That the time specified in Section 2030.260 to respond to the set of inspection demands, or to a particular item or
category in the set, be extended.

(3) That the place of production be other than that specified in the inspection demand.

(4) That the inspection be made only on specified terms and conditions.

(5) That a trade secret or other confidential research, development, or commercial information not be disclosed, or be
disclosed only to specified persons or only in a specified way.

(6) That the items produced be sealed and thereafter opened only on order of the court.

(c) If the motion for a protective order is denied in whole or in part, the court may order that the party to whom the
demand was directed provide or permit the discovery against which protection was sought on terms and conditions that
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are just.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the
one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.

§ 2031.210. Nature and Format of Response to Inspection Demand.

(a) The party to whom an inspection demand has been directed shall respond separately to each item or category of item
by any of the following:

(1) A statement that the party will comply with the particular demand for inspection by the date set for inspection
pursuant to paragraph (2) of subdivision (c) of Section 2031.030 and any related activities.

(2) A representation that the party lacks the ability to comply with the demand for inspection of a particular item or
category of item.

(3) An objection to the particular demand.

(b) In the first paragraph of the response immediately below the title of the case, there shall appear the identity of the
responding party, the set number, and the identity of the demanding party.

(c) Each statement of compliance, each representation, and each objection in the response shall bear the same number
and be in the same sequence as the corresponding item or category in the demand, but the text of that item or category
need not be repeated.

§ 2031.220. Statement Regarding Compliance in Whole or in Part.

A statement that the party to whom an inspection demand has been directed will comply with the particular demand
shall state that the production, inspection, and related activity demanded will be allowed either in whole or in part, and
that all documents or things in the demanded category that are in the possession, custody, or control of that party and to
which no objection is being made will be included in the production.

§ 2031.230. Representation of Inability to Comply.

A representation of inability to comply with the particular demand for inspection shall affirm that a diligent search and a
reasonable inquiry has been made in an effort to comply with that demand. This statement shall also specify whether the
inability to comply is because the particular item or category has never existed, has been destroyed, has been lost,
misplaced, or stolen, or has never been, or is no longer, in the possession, custody, or control of the responding party.
The statement shall set forth the name and address of any natural person or organization known or believed by that party
to have possession, custody, or control of that item or category of item.

§ 2031.240. Statements Regarding Demand That Is Objectionable in Whole or in Part.

(a) If only part of an item or category of item in an inspection demand is objectionable, the response shall contain a
statement of compliance, or a representation of inability to comply with respect to the remainder of that item or
category.

(b) If the responding party objects to the demand for inspection of an item or category of item, the response shall do
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both of the following:

(1) Identify with particularity any document, tangible thing, or land falling within any category of item in the demand
to which an objection is being made.

(2) Set forth clearly the extent of, and the specific ground for, the objection. If an objection is based on a claim of
privilege, the particular privilege invoked shall be stated. If an objection is based on a claim that the information sought
is protected work product under Chapter 4 (commencing with Section 2018.010), that claim shall be expressly asserted.

§ 2031.250. Signing of Response to Demand.

(a) The party to whom the demand for inspection is directed shall sign the response under oath unless the response
contains only objections.

(b) If that party is a public or private corporation or a partnership or association or governmental agency, one of its
officers or agents shall sign the response under oath on behalf of that party. If the officer or agent signing the response
on behalf of that party is an attorney acting in that capacity for a party, that party waives any lawyer-client privilege and
any protection for work product under Chapter 4 (commencing with Section 2018.010) during any subsequent discovery
from that attorney concerning the identity of the sources of the information contained in the response.

(c) The attorney for the responding party shall sign any responses that contain an objection.

§ 2031.260. Time for Service of Response; Unlawful Detainer Action.

(a) Within 30 days after service of an inspection demand, the party to whom the demand is directed shall serve the
original of the response to it on the party making the demand, and a copy of the response on all other parties who have
appeared in the action, unless on motion of the party making the demand, the court has shortened the time for response,
or unless on motion of the party to whom the demand has been directed, the court has extended the time for response.

(b) Notwithstanding subdivision (a), in an unlawful detainer action or other proceeding under Chapter 4 (commencing
with Section 1159) of Title 3 of Part 3, the party to whom an inspection demand is directed shall have at least five days
from the date of service of the demand to respond, unless on motion of the party making the demand, the court has
shortened the time for the response, or unless on motion of the party to whom the demand has been directed, the court
has extended the time for response.

§ 2031.270. Extension of Date for Inspection or Time for Service of Response; Written Confirmation of Agreement.

(a) The party demanding an inspection and the responding party may agree to extend the date for inspection or the time
for service of a response to a set of inspection demands, or to particular items or categories of items in a set, to a date or
dates beyond those provided in Sections 2031.030, 2031.210, 2031.260, and 2031.280.

(b) This agreement may be informal, but it shall be confirmed in a writing that specifies the extended date for inspection
or service of a response.

(c) Unless this agreement expressly states otherwise, it is effective to preserve to the responding party the right to
respond to any item or category of item in the demand to which the agreement applies in any manner specified in
Sections 2031.210, 2031.220, 2031.230, 2031.240, and 2031.280.

§ 2031.280. Production of Documents--Form; Date of Inspection; Translation; Expense.
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(a) Any documents produced in response to an inspection demand shall either be produced as they are kept in the usual
course of business, or be organized and labeled to correspond with the categories in the demand.

(b) The documents shall be produced on the date specified in the inspection demand pursuant to paragraph (2) of
subdivision (c) of Section 2031.030, unless an objection has been made to that date. If the date for inspection has been
extended pursuant to Section 2031.270, the documents shall be produced on the date agreed to pursuant to that section.

(c) If necessary, the responding party at the reasonable expense of the demanding party shall, through detection devices,
translate any data compilations included in the demand into reasonably usable form.

§ 2031.290. Retention of Inspection Demand, Proof of Service, and Response by Demanding Party.

(a) The inspection demand and the response to it shall not be filed with the court.

(b) The party demanding an inspection shall retain both the original of the inspection demand, with the original proof of
service affixed to it, and the original of the sworn response until six months after final disposition of the action. At that
time, both originals may be destroyed, unless the court, on motion of any party and for good cause shown, orders that
the originals be preserved for a longer period.

§ 2031.300. Effect of Failure to Serve Timely Response to Inspection Demand; Motion for Order; Monetary and Other
Sanctions.

If a party to whom an inspection demand is directed fails to serve a timely response to it, the following rules apply:

(a) The party to whom the inspection demand is directed waives any objection to the demand, including one based on
privilege or on the protection for work product under Chapter 4 (commencing with Section 2018.010). The court, on
motion, may relieve that party from this waiver on its determination that both of the following conditions are satisfied:

(1) The party has subsequently served a response that is in substantial compliance with Sections 2031.210, 2031.220,
2031.230, 2031.240, and 2031.280.

(2) The party's failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect.

(b) The party making the demand may move for an order compelling response to the inspection demand.

(c) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion to compel a response to an inspection demand,
unless it finds that the one subject to the sanction acted with substantial justification or that other circumstances make
the imposition of the sanction unjust. If a party then fails to obey the order compelling a response, the court may make
those orders that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction
under Chapter 7 (commencing with Section 2023.010). In lieu of or in addition to this sanction, the court may impose a
monetary sanction under Chapter 7 (commencing with Section 2023.010).

§ 2031.310. Motion for Order Compelling Further Response; Grounds; Notice; Waiver; Monetary and Other Sanctions.

(a) On receipt of a response to an inspection demand, the party demanding an inspection may move for an order
compelling further response to the demand if the demanding party deems that any of the following apply:

(1) A statement of compliance with the demand is incomplete.
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(2) A representation of inability to comply is inadequate, incomplete, or evasive.

(3) An objection in the response is without merit or too general.

(b) A motion under subdivision (a) shall comply with both of the following:

(1) The motion shall set forth specific facts showing good cause justifying the discovery sought by the inspection
demand.

(2) The motion shall be accompanied by a meet and confer declaration under Section 2016.040.

(c) Unless notice of this motion is given within 45 days of the service of the response, or any supplemental response, or
on or before any specific later date to which the demanding party and the responding party have agreed in writing, the
demanding party waives any right to compel a further response to the inspection demand.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel further response to an inspection
demand, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

(e) If a party fails to obey an order compelling further response, the court may make those orders that are just, including
the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Chapter 7 (commencing with
Section 2023.010). In lieu of or in addition to that sanction, the court may impose a monetary sanction under Chapter 7
(commencing with Section 2023.010).

§ 2031.320. Motion for Order Compelling Compliance on Failure to Permit Inspection in Accordance With Response;
Monetary and Other Sanctions.

(a) If a party filing a response to a demand for inspection under Section 2031.210, 2031.220, 2031.230, 2031.240, and
2031.280 thereafter fails to permit the inspection in accordance with that party's statement of compliance, the party
demanding the inspection may move for an order compelling compliance.

(b) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel compliance with an inspection
demand, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

(c) If a party then fails to obey an order compelling inspection, the court may make those orders that are just, including
the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Chapter 7 (commencing with
Section 2023.010). In lieu of or in addition to that sanction, the court may impose a monetary sanction under Chapter 7
(commencing with Section 2023.010).

§ 2031.510. Boundary of Land Granted by State or Validity of Certain State Patents or Grants; Duty to Disclose
Nonprivileged Relevant Written Information.

(a) In any action, regardless of who is the moving party, where the boundary of land patented or otherwise granted by
the state is in dispute, or the validity of any state patent or grant dated before 1950 is in dispute, all parties shall have the
duty to disclose to all opposing parties all nonprivileged relevant written evidence then known and available, including
evidence against interest, relating to the above issues.
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(b) This evidence shall be disclosed within 120 days after the filing with the court of proof of service upon all named
defendants. Thereafter, the parties shall have the continuing duty to make all subsequently discovered relevant and
nonprivileged written evidence available to the opposing parties.

§ 2032.010. Certain Matters Not Affected by Chapter.

(a) Nothing in this chapter affects tests under the Uniform Act on Blood Tests to Determine Paternity (Chapter 2
(commencing with Section 7550) of Part 2 of Division 12 of the Family Code).

(b) Nothing in this chapter requires the disclosure of the identity of an expert consulted by an attorney in order to make
the certification required in an action for professional negligence under Sections 411.30 and 411.35.

§ 2032.020. Right to Discovery by Physical or Mental Examination; By Whom Performed.

(a) Any party may obtain discovery, subject to the restrictions set forth in Chapter 5 (commencing with Section
2019.010), by means of a physical or mental examination of (1) a party to the action, (2) an agent of any party, or (3) a
natural person in the custody or under the legal control of a party, in any action in which the mental or physical
condition (including the blood group) of that party or other person is in controversy in the action.

(b) A physical examination conducted under this chapter shall be performed only by a licensed physician or other
appropriate licensed health care practitioner.

(c) A mental examination conducted under this chapter shall be performed only by a licensed physician, or by a licensed
clinical psychologist who holds a doctoral degree in psychology and has had at least five years of postgraduate
experience in the diagnosis of emotional and mental disorders.

§ 2032.210. Meaning of ''Plaintiff'' for Purposes of Article.

As used in this article, ''plaintiff'' includes a cross-complainant, and ''defendant'' includes a cross-defendant.

§ 2032.220. When Defendant in Personal Injury Action May Seek Physical Examination of Plaintiff; Requirements;
Service of Demand.

(a) In any case in which a plaintiff is seeking recovery for personal injuries, any defendant may demand one physical
examination of the plaintiff, if both of the following conditions are satisfied:

(1) The examination does not include any diagnostic test or procedure that is painful, protracted, or intrusive.

(2) The examination is conducted at a location within 75 miles of the residence of the examinee.

(b) A defendant may make a demand under this article without leave of court after that defendant has been served or has
appeared in the action, whichever occurs first.

(c) A demand under subdivision (a) shall specify the time, place, manner, conditions, scope, and nature of the
examination, as well as the identity and the specialty, if any, of the physician who will perform the examination.

(d) A physical examination demanded under subdivision (a) shall be scheduled for a date that is at least 30 days after
service of the demand. On motion of the party demanding the examination, the court may shorten this time.

(e) The defendant shall serve a copy of the demand under subdivision (a) on the plaintiff and on all other parties who
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have appeared in the action.

§ 2032.230. Response of Plaintiff to Demand.

(a) The plaintiff to whom a demand for a physical examination under this article is directed shall respond to the demand
by a written statement that the examinee will comply with the demand as stated, will comply with the demand as
specifically modified by the plaintiff, or will refuse, for reasons specified in the response, to submit to the demanded
physical examination.

(b) Within 20 days after service of the demand the plaintiff to whom the demand is directed shall serve the original of
the response to it on the defendant making the demand, and a copy of the response on all other parties who have
appeared in the action. On motion of the defendant making the demand, the court may shorten the time for response. On
motion of the plaintiff to whom the demand is directed, the court may extend the time for response.

§ 2032.240. Effect of Failure to Serve Timely Response; Waiver; Relief From Waiver; Motion for Order Compelling
Compliance; Monetary and Other Sanctions.

(a) If a plaintiff to whom a demand for a physical examination under this article is directed fails to serve a timely
response to it, that plaintiff waives any objection to the demand. The court, on motion, may relieve that plaintiff from
this waiver on its determination that both of the following conditions are satisfied:

(1) The plaintiff has subsequently served a response that is in substantial compliance with Section 2032.230.

(2) The plaintiff's failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect.

(b) The defendant may move for an order compelling response and compliance with a demand for a physical
examination.

(c) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion to compel response and compliance with a demand
for a physical examination, unless it finds that the one subject to the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction unjust.

(d) If a plaintiff then fails to obey the order compelling response and compliance, the court may make those orders that
are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Chapter 7
(commencing with Section 2023.010). In lieu of or in addition to that sanction the court may impose a monetary
sanction under Chapter 7 (commencing with Section 2023.010).

§ 2032.250. Motion for Compliance on Receipt of Response; Monetary Sanction.

(a) If a defendant who has demanded a physical examination under this article, on receipt of the plaintiff's response to
that demand, deems that any modification of the demand, or any refusal to submit to the physical examination is
unwarranted, that defendant may move for an order compelling compliance with the demand. This motion shall be
accompanied by a meet and confer declaration under Section 2016.040.

(b) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel compliance with a demand for a
physical examination, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.
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§ 2032.260. Retention by Defendant of Demand, Proof of Service and Response.

(a) The demand for a physical examination under this article and the response to it shall not be filed with the court.

(b) The defendant shall retain both the original of the demand, with the original proof of service affixed to it, and the
original response until six months after final disposition of the action. At that time, the original may be destroyed,
unless the court, on motion of any party and for good cause shown, orders that the originals be preserved for a longer
period.

§ 2032.310. Leave of Court for Physical Examination Other Than That Described in CCP §§2032.210 Et Seq. or Mental
Examination; Motion and Notice.

(a) If any party desires to obtain discovery by a physical examination other than that described in Article 2
(commencing with Section 2032.210), or by a mental examination, the party shall obtain leave of court.

(b) A motion for an examination under subdivision (a) shall specify the time, place, manner, conditions, scope, and
nature of the examination, as well as the identity and the specialty, if any, of the person or persons who will perform the
examination. The motion shall be accompanied by a meet and confer declaration under Section 2016.040.

(c) Notice of the motion shall be served on the person to be examined and on all parties who have appeared in the
action.

§ 2032.320. When Motion Under CCP §2032.310 to Be Granted; Stipulation as to Mental and Emotional Distress;
Expenses and Costs.

(a) The court shall grant a motion for a physical or mental examination under Section 2032.310 only for good cause
shown.

(b) If a party stipulates as provided in subdivision (c), the court shall not order a mental examination of a person for
whose personal injuries a recovery is being sought except on a showing of exceptional circumstances.

(c) A stipulation by a party under this subdivision shall include both of the following:

(1) A stipulation that no claim is being made for mental and emotional distress over and above that usually associated
with the physical injuries claimed.

(2) A stipulation that no expert testimony regarding this usual mental and emotional distress will be presented at trial
in support of the claim for damages.

(d) An order granting a physical or mental examination shall specify the person or persons who may perform the
examination, as well as the time, place, manner, diagnostic tests and procedures, conditions, scope, and nature of the
examination.

(e) If the place of the examination is more than 75 miles from the residence of the person to be examined, an order to
submit to it shall be entered only if both of the following conditions are satisfied:

(1) The court determines that there is good cause for the travel involved.

(2) The order is conditioned on the advancement by the moving party of the reasonable expenses and costs to the
examinee for travel to the place of examination.
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§ 2032.410. Effect of Failure to Submit to Examination; Sanctions.

If a party is required to submit to a physical or mental examination under Articles 2 (commencing with Section
2032.210) or 3 (commencing with Section 2032.310), or under Section 2016.030, but fails to do so, the court, on motion
of the party entitled to the examination, may make those orders that are just, including the imposition of an issue
sanction, an evidence sanction, or a terminating sanction under Chapter 7 (commencing with Section 2023.010). In lieu
of or in addition to that sanction, the court may, on motion of the party, impose a monetary sanction under Chapter 7
(commencing with Section 2023.010).

§ 2032.420. Effect of Failure to Produce Another for Examination; Sanctions.

If a party is required to produce another for a physical or mental examination under Articles 2 (commencing with
Section 2032.210) or 3 (commencing with Section 2032.310), or under Section 2032.030, but fails to do so, the court,
on motion of the party entitled to the examination, may make those orders that are just, including the imposition of an
issue sanction, an evidence sanction, or a terminating sanction under Chapter 7 (commencing with Section 2023.010),
unless the party failing to comply demonstrates an inability to produce that person for examination. In lieu of or in
addition to that sanction, the court may impose a monetary sanction under Chapter 7 (commencing with Section
2023.010).

§ 2032.510. Attendance of Attorney for Examinee or Attorney's Representative at Physical Examination; Recording and
Monitoring; Right to Suspend Examination Pending Motion for Protective Order; Monetary Sanction.

(a) The attorney for the examinee or for a party producing the examinee, or that attorney's representative, shall be
permitted to attend and observe any physical examination conducted for discovery purposes, and to record
stenographically or by audio technology any words spoken to or by the examinee during any phase of the examination.

(b) The observer under subdivision (a) may monitor the examination, but shall not participate in or disrupt it.

(c) If an attorney's representative is to serve as the observer, the representative shall be authorized to so act by a writing
subscribed by the attorney which identifies the representative.

(d) If in the judgment of the observer the examiner becomes abusive to the examinee or undertakes to engage in
unauthorized diagnostic tests and procedures, the observer may suspend it to enable the party being examined or
producing the examinee to make a motion for a protective order.

(e) If the observer begins to participate in or disrupt the examination, the person conducting the physical examination
may suspend the examination to enable the party at whose instance it is being conducted to move for a protective order.

(f) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion for a protective order under this section, unless it
finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.

§ 2032.520. Consent of Examinee to Additional X-Rays.

If an examinee submits or authorizes access to X-rays of any area of his or her body for inspection by the examining
physician, no additional X-rays of that area may be taken by the examining physician except with consent of the
examinee or on order of the court for good cause shown.
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§ 2032.530. Right of Examiner and Examinee to Record Mental Examination; Presence of Attorney and Others.

(a) The examiner and examinee shall have the right to record a mental examination by audio technology.

(b) Nothing in this title shall be construed to alter, amend, or affect existing case law with respect to the presence of the
attorney for the examinee or other persons during the examination by agreement or court order.

§ 2032.610. Right of Party to Demand Reports; Waiver of Work Product Privilege.

(a) If a party submits to, or produces another for, a physical or mental examination in compliance with a demand under
Article 2 (commencing with Section 2032.210), an order of court under Article 3 (commencing with Section 2032.310),
or an agreement under Section 2016.030, that party has the option of making a written demand that the party at whose
instance the examination was made deliver both of the following to the demanding party:

(1) A copy of a detailed written report setting out the history, examinations, findings, including the results of all tests
made, diagnoses, prognoses, and conclusions of the examiner.

(2) A copy of reports of all earlier examinations of the same condition of the examinee made by that or any other
examiner.

(b) If the option under subdivision (a) is exercised, a copy of the requested reports shall be delivered within 30 days
after service of the demand, or within 15 days of trial, whichever is earlier.

(c) In the circumstances described in subdivision (a), the protection for work product under Chapter 4 (commencing
with Section 2018.010) is waived, both for the examiner's writings and reports and to the taking of the examiner's
testimony.

§ 2032.620. Failure to Timely Deliver Reports Demanded Under CCP §2032.610; Motion to Compel Delivery;
Monetary and Other Sanctions.

(a) If the party at whose instance an examination was made fails to make a timely delivery of the reports demanded
under Section 2032.610, the demanding party may move for an order compelling their delivery. This motion shall be
accompanied by a meet and confer declaration under Section 2016.040.

(b) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccess- fully makes or opposes a motion to compel delivery of medical reports under
this section, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

(c) If a party then fails to obey an order compelling delivery of demanded medical reports, the court may make those
orders that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under
Chapter 7 (commencing with Section 2023.010). In lieu of or in addition to those sanctions, the court may impose a
monetary sanction under Chapter 7 (commencing with Section 2023.010). The court shall exclude at trial the testimony
of any examiner whose report has not been provided by a party.

§ 2032.630. Waiver of Privilege and Protection of Work Product by Demanding and Obtaining Report of Examination.

By demanding and obtaining a report of a physical or mental examination under Section 2032.610 or 2032.620, or by
taking the deposition of the examiner, other than under Article 3 (commencing with Section 2034.410) of Chapter 18,
the party who submitted to, or produced another for, a physical or mental examination waives in the pending action, and
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in any other action involving the same controversy, any privilege, as well as any protection for work product under
Chapter 4 (commencing with Section 2018.010), that the party or other examinee may have regarding reports and
writings as well as the testimony of every other physician, psychologist, or licensed health care practitioner who has
examined or may thereafter examine the party or other examinee in respect of the same physical or mental condition.

§ 2032.640. Right of Party Receiving Demand for Report to Existing and Later Reports of Same Condition.

A party receiving a demand for a report under Section 2032.610 is entitled at the time of compliance to receive in
exchange a copy of any existing written report of any examination of the same condition by any other physician,
psychologist, or licensed health care practitioner. In addition, that party is entitled to receive promptly any later report
of any previous or subsequent examination of the same condition, by any physician, psychologist, or licensed health
care practitioner.

§ 2032.650. Failure to Deliver Existing and Later Reports Under CCP §2032.640; Motion for Order Compelling
Delivery; Monetary and Other Sanctions.

(a) If a party who has demanded and received delivery of medical reports under Section 2032.610 fails to deliver
existing or later reports of previous or subsequent examinations under Section 2032.640, a party who has complied with
Section 2032.610 may move for an order compelling delivery of medical reports. This motion shall be accompanied by
a meet and confer declaration under Section 2016.040.

(b) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports under
this section, unless it finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

(c) If a party then fails to obey an order compelling delivery of medical reports, the court may make those orders that
are just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Chapter 7
(commencing with Section 2023.010). In lieu of or in addition to the sanction, the court may impose a monetary
sanction under Chapter 7 (commencing with Section 2023.010). The court shall exclude at trial the testimony of any
health care practitioner whose report has not been provided by a party ordered to do so by the court.

§ 2033.010. Request for Admissions; Scope and Restrictions.

Any party may obtain discovery within the scope delimited by Chapters 2 (commencing with Section 2017.010) and 3
(commencing with Section 2017.710), and subject to the restrictions set forth in Chapter 5 (commencing with Section
2019.010), by a written request that any other party to the action admit the genuineness of specified documents, or the
truth of specified matters of fact, opinion relating to fact, or application of law to fact. A request for admission may
relate to a matter that is in controversy between the parties.

§ 2033.020. Time When Defendant or Plaintiff May Make Requests for Admission.

(a) A defendant may make requests for admission by a party without leave of court at any time.

(b) A plaintiff may make requests for admission by a party without leave of court at any time that is 10 days after the
service of the summons on, or appearance by, that party, whichever occurs first.

(c) Notwithstanding subdivision (b), in an unlawful detainer action or other proceeding under Chapter 4 (commencing
with Section 1159) of Title 3 of Part 3, a plaintiff may make requests for admission by a party without leave of court at
any time that is five days after service of the summons on, or appearance by, that party, whichever occurs first.
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(d) Notwithstanding subdivisions (b) and (c), on motion with or without notice, the court, for good cause shown, may
grant leave to a plaintiff to make requests for admission at an earlier time.

§ 2033.030. Number of Admission Requests Permitted; Genuineness of Documents.

(a) No party shall request, as a matter of right, that any other party admit more than 35 matters that do not relate to the
genuineness of documents. If the initial set of admission requests does not exhaust this limit, the balance may be
requested in subsequent sets.

(b) Unless a declaration as described in Section 2033.050 has been made, a party need only respond to the first 35
admission requests served that do not relate to the genuineness of documents, if that party states an objection to the
balance under Section 2033.230 on the ground that the limit has been exceeded.

(c) The number of requests for admission of the genuineness of documents is not limited except as justice requires to
protect the responding party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense.

§ 2033.040. Greater Number of Admission Requests When Accompanied by Supporting Declaration; Protective Order;
Burden of Justification.

(a) Subject to the right of the responding party to seek a protective order under Section 2033.080, any party who
attaches a supporting declaration as described in Section 2033.050 may request a greater number of admissions by
another party if the greater number is warranted by the complexity or the quantity of the existing and potential issues in
the particular case.

(b) If the responding party seeks a protective order on the ground that the number of requests for admission is
unwarranted, the propounding party shall have the burden of justifying the number of requests for admission.

§ 2033.050. Form of Declaration for Additional Discovery.

Any party who is requesting or who has already requested more than 35 admissions not relating to the genuineness of
documents by any other party shall attach to each set of requests for admissions a declaration containing substantially
the following words:

DECLARATION FOR ADDITIONAL DISCOVERY

I, ___________________, declare:

1. I am (a party to this action or proceeding appearing in propria persona) (presently the attorney for
___________________, a party to this action or proceeding).

2. I am propounding to ___________________ the attached set of requests for admission.

3. This set of requests for admission will cause the total number of requests propounded to the party to whom they are
directed to exceed the number of requests permitted by Section 2033.030 of the Code of Civil Procedure.

4. I have previously propounded a total of ____________________ requests for admission to this party.

5. This set of requests for admission contains a total of ____________________ requests.
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6. I am familiar with the issues and the previous discovery conducted by all of the parties in this case.

7. I have personally examined each of the questions in this set of requests for admission.

8. This number of requests for admission is warranted under Section 2033.040 of the Code of Civil Procedure because
____________________. (Here state the reasons why the complexity or the quantity of issues in the instant lawsuit
warrant this number of requests for admission.)

9. None of the requests in this set of requests is being propounded for any improper purpose, such as to harass the party,
or the attorney for the party, to whom it is directed, or to cause unnecessary delay or needless increase in the cost of
litigation.

I declare under penalty of perjury under the laws of California that the foregoing is true and correct, and that this
declaration was executed on _________________.

_________________
(Signature)
Attorney for _________________

§ 2033.060. Style and Format for Requests for Admission; Copies of Documents.

(a) A party requesting admissions shall number each set of requests consecutively.

(b) In the first paragraph immediately below the title of the case, there shall appear the identity of the party requesting
the admissions, the set number, and the identity of the responding party.

(c) Each request for admission in a set shall be separately set forth and identified by letter or number.

(d) Each request for admission shall be full and complete in and of itself. No preface or instruction shall be included
with a set of admission requests unless it has been approved under Chapter 17 (commencing with Section 2033.710).

(e) Any term specially defined in a request for admission shall be typed with all letters capitalized whenever the term
appears.

(f) No request for admission shall contain subparts, or a compound, conjunctive, or disjunctive request unless it has
been approved under Chapter 17 (commencing with Section 2033.710).

(g) A party requesting an admission of the genuineness of any documents shall attach copies of those documents to the
requests, and shall make the original of those documents available for inspection on demand by the party to whom the
requests for admission are directed.

(h) No party shall combine in a single document requests for admission with any other method of discovery.

§ 2033.070. Service of Requests for Admission.

The party requesting admissions shall serve a copy of them on the party to whom they are directed and on all other
parties who have appeared in the action.
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§ 2033.080. Motion for Protective Order; Grounds; Denial of Order; Monetary Sanction.

(a) When requests for admission have been made, the responding party may promptly move for a protective order. This
motion shall be accompanied by a meet and confer declaration under Section 2016.040.

(b) The court, for good cause shown, may make any order that justice requires to protect any party from unwarranted
annoyance, embarrassment, oppression, or undue burden and expense. This protective order may include, but is not
limited to, one or more of the following directions:

(1) That the set of admission requests, or particular requests in the set, need not be answered at all.

(2) That, contrary to the representations made in a declaration submitted under Section 2033.050, the number of
admission requests is unwarranted.

(3) That the time specified in Section 2033.250 to respond to the set of admission requests, or to particular requests in
the set, be extended.

(4) That a trade secret or other confidential research, development, or commercial information not be admitted or be
admitted only in a certain way.

(5) That some or all of the answers to requests for admission be sealed and thereafter opened only on order of the
court.

(c) If the motion for a protective order is denied in whole or in part, the court may order that the responding party
provide or permit the discovery against which protection was sought on terms and conditions that are just.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order under this section,
unless it finds that the one subject to the sanction acted with substantial justification or that other circumstances make
the imposition of the sanction unjust.

§ 2033.210. Response in Writing; Format.

(a) The party to whom requests for admission have been directed shall respond in writing under oath separately to each
request.

(b) Each response shall answer the substance of the requested admission, or set forth an objection to the particular
request.

(c) In the first paragraph of the response immediately below the title of the case, there shall appear the identity of the
responding party, the set number, and the identity of the requesting party.

(d) Each answer or objection in the response shall bear the same identifying number or letter and be in the same
sequence as the corresponding request, but the text of the particular request need not be repeated.

§ 2033.220. Completeness of Responses; Reasonable Inquiry.

(a) Each answer in a response to requests for admission shall be as complete and straightforward as the information
reasonably available to the responding party permits.
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(b) Each answer shall:

(1) Admit so much of the matter involved in the request as is true, either as expressed in the request itself or as
reasonably and clearly qualified by the responding party.

(2) Deny so much of the matter involved in the request as is untrue.

(3) Specify so much of the matter involved in the request as to the truth of which the responding party lacks sufficient
information or knowledge.

(c) If a responding party gives lack of information or knowledge as a reason for a failure to admit all or part of a request
for admission, that party shall state in the answer that a reasonable inquiry concerning the matter in the particular
request has been made, and that the information known or readily obtainable is insufficient to enable that party to admit
the matter.

§ 2033.230. Objections to Part of Request; Grounds for Objections.

(a) If only a part of a request for admission is objectionable, the remainder of the request shall be answered.

(b) If an objection is made to a request or to a part of a request, the specific ground for the objection shall be set forth
clearly in the response. If an objection is based on a claim of privilege, the particular privilege invoked shall be clearly
stated. If an objection is based on a claim that the matter as to which an admission is requested is protected work
product under Chapter 4 (commencing with Section 2018.010), that claim shall be expressly asserted.

§ 2033.240. Signing of Response.

(a) The party to whom the requests for admission are directed shall sign the response under oath, unless the response
contains only objections.

(b) If that party is a public or private corporation, or a partnership or association or governmental agency, one of its
officers or agents shall sign the response under oath on behalf of that party. If the officer or agent signing the response
on behalf of that party is an attorney acting in that capacity for the party, that party waives any lawyer-client privilege
and any protection for work product under Chapter 4 (commencing with Section 2018.010) during any subsequent
discovery from that attorney concerning the identity of the sources of the information contained in the response.

(c) The attorney for the responding party shall sign any response that contains an objection.

§ 2033.250. Time for Service of Response; Unlawful Detainer Action.

(a) Within 30 days after service of requests for admission, the party to whom the requests are directed shall serve the
original of the response to them on the requesting party, and a copy of the response on all other parties who have
appeared, unless on motion of the requesting party the court has shortened the time for response, or unless on motion of
the responding party the court has extended the time for response.

(b) Notwithstanding subdivision (a), in an unlawful detainer action or other proceeding under Chapter 4 (commencing
with Section 1159) of Title 3 of Part 3, the party to whom the request is directed shall have at least five days from the
date of service to respond, unless on motion of the requesting party the court has shortened the time for response, or
unless on motion of the responding party the court has extended the time for response.

§ 2033.260. Extension of Time for Response; Written Confirmation of Agreement; Effect; Notice.
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(a) The party requesting admissions and the responding party may agree to extend the time for service of a response to a
set of admission requests, or to particular requests in a set, to a date beyond that provided in Section 2033.250.

(b) This agreement may be informal, but it shall be confirmed in a writing that specifies the extended date for service of
a response.

(c) Unless this agreement expressly states otherwise, it is effective to preserve to the responding party the right to
respond to any request for admission to which the agreement applies in any manner specified in Sections 2033.210,
2033.220, and 2033.230.

(d) Notice of this agreement shall be given by the responding party to all other parties who were served with a copy of
the request.

§ 2033.270. Retention of Requests for Admission, Proof of Service and Response.

(a) The requests for admission and the response to them shall not be filed with the court.

(b) The party requesting admissions shall retain both the original of the requests for admission, with the original proof
of service affixed to them, and the original of the sworn response until six months after final disposition of the action.
At that time, both originals may be destroyed, unless the court, on motion of any party and for good cause shown,
orders that the originals be preserved for a longer period.

§ 2033.280. Failure to Serve Timely Response; Waiver; Motion for Order That Matters Be Deemed Admitted; Finding
of Court; Monetary Sanction.

If a party to whom requests for admission are directed fails to serve a timely response, the following rules apply:

(a) The party to whom the requests for admission are directed waives any objection to the requests, including one
based on privilege or on the protection for work product under Chapter 4 (commencing with Section 2018.010). The
court, on motion, may relieve that party from this waiver on its determination that both of the following conditions are
satisfied:

(1) The party has subsequently served a response that is in substantial compliance with Sections 2033.210,
2033.220, and 2033.230.

(2) The party's failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect.

(b) The requesting party may move for an order that the genuineness of any documents and the truth of any matters
specified in the requests be deemed admitted, as well as for a monetary sanction under Chapter 7 (commencing with
Section 2023.010).

(c) The court shall make this order, unless it finds that the party to whom the requests for admission have been
directed has served, before the hearing on the motion, a proposed response to the requests for admission that is in
substantial compliance with Section 2033.220. It is mandatory that the court impose a monetary sanction under Chapter
7 (commencing with Section 2023.010) on the party or attorney, or both, whose failure to serve a timely response to
requests for admission necessitated this motion.

§ 2033.290. Motion for Order Compelling Further Response; Grounds; Time for Motion; Monetary Sanction; Order
That Matters Be Deemed Admitted.
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(a) On receipt of a response to requests for admissions, the party requesting admissions may move for an order
compelling a further response if that party deems that either or both of the following apply:

(1) An answer to a particular request is evasive or incomplete.

(2) An objection to a particular request is without merit or too general.

(b) A motion under subdivision (a) shall be accompanied by a meet and confer declaration under Section 2016.040.

(c) Unless notice of this motion is given within 45 days of the service of the response, or any supplemental response, or
any specific later date to which the requesting party and the responding party have agreed in writing, the requesting
party waives any right to compel further response to the requests for admission.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to compel further response, unless it finds that
the one subject to the sanction acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.

(e) If a party then fails to obey an order compelling further response to requests for admission, the court may order that
the matters involved in the requests be deemed admitted. In lieu of or in addition to this order, the court may impose a
monetary sanction under Chapter 7 (commencing with Section 2023.010).

§ 2033.300. Withdrawal or Amendment of Admission: When Permitted; Grounds; Conditions.

(a) A party may withdraw or amend an admission made in response to a request for admission only on leave of court
granted after notice to all parties.

(b) The court may permit withdrawal or amendment of an admission only if it determines that the admission was the
result of mistake, inadvertence, or excusable neglect, and that the party who obtained the admission will not be
substantially prejudiced in maintaining that party's action or defense on the merits.

(c) The court may impose conditions on the granting of the motion that are just, including, but not limited to, the
following:

(1) An order that the party who obtained the admission be permitted to pursue additional discovery related to the
matter involved in the withdrawn or amended admission.

(2) An order that the costs of any additional discovery be borne in whole or in part by the party withdrawing or
amending the admission.

§ 2033.410. Effect of Admission in Pending Action; Other Proceedings.

(a) Any matter admitted in response to a request for admission is conclusively established against the party making the
admission in the pending action, unless the court has permitted withdrawal or amendment of that admission under
Section 2033.300.

(b) Notwithstanding subdivision (a), any admission made by a party under this section is binding only on that party and
is made for the purpose of the pending action only. It is not an admission by that party for any other purpose, and it shall
not be used in any manner against that party in any other proceeding.
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§ 2033.420. Expenses Incurred in Proving Matters Which Party to Whom Request Was Directed Failed to Admit; When
Court to Require Payment.

(a) If a party fails to admit the genuineness of any document or the truth of any matter when requested to do so under
this chapter, and if the party requesting that admission thereafter proves the genuineness of that document or the truth of
that matter, the party requesting the admission may move the court for an order requiring the party to whom the request
was directed to pay the reasonable expenses incurred in making that proof, including reasonable attorney's fees.

(b) The court shall make this order unless it finds any of the following:

(1) An objection to the request was sustained or a response to it was waived under Section 2033.290.

(2) The admission sought was of no substantial importance.

(3) The party failing to make the admission had reasonable ground to believe that that party would prevail on the
matter.

(4) There was other good reason for the failure to admit.

§ 2033.710. Development by Judicial Council of Form Interrogatories and Requests for Admission.

The Judicial Council shall develop and approve official form interrogatories and requests for admission of the
genuineness of any relevant documents or of the truth of any relevant matters of fact for use in any civil action in a state
court based on personal injury, property damage, wrongful death, unlawful detainer, breach of contract, family law, or
fraud and for any other civil actions the Judicial Council deems appropriate.

§ 2033.720. Form Interrogatories for Use of Victim Who Has Not Received Complete Payment of Restitution Order;
How Often Propounded; Duty of Defendant.

(a) The Judicial Council shall develop and approve official form interrogatories for use by a victim who has not
received complete payment of a restitution order made pursuant to Section 1202.4 of the Penal Code.

(b) Notwithstanding whether a victim initiates or maintains an action to satisfy the unpaid restitution order, a victim
may propound the form interrogatories approved pursuant to this section once each calendar year. The defendant subject
to the restitution order shall, in responding to the interrogatories propounded, provide current information regarding the
nature, extent, and location of any assets, income, and liabilities in which the defendant claims a present or future
interest.

§ 2033.730. Consultation With Representative Advisory Committee; Use of Nontechnical Language.

(a) In developing the form interrogatories and requests for admission required by Sections 2033.710 and 2033.720, the
Judicial Council shall consult with a representative advisory committee which shall include, but not be limited to,
representatives of all of the following:

(1) The plaintiff's bar.

(2) The defense bar.

(3) The public interest bar.
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(4) Court administrators.

(5) The public.

(b) The form interrogatories and requests for admission shall be drafted in nontechnical language.

§ 2033.740. Optional Use of Form Interrogatories and Requests for Admission; Availability; Rules.

(a) Use of the form interrogatories and requests for admission approved by the Judicial Council shall be optional.

(b) The form interrogatories and requests for admission shall be made available through the office of the clerk of the
appropriate trial court.

(c) The Judicial Council shall promulgate any necessary rules to govern the use of the form interrogatories and requests
for admission.

§ 2034.010. Eminent Domain Proceedings.

This chapter does not apply to exchanges of lists of experts and valuation data in eminent domain proceedings under
Chapter 7 (commencing with Section 1258.010) of Title 7 of Part 3.

§ 2034.210. Demand for Simultaneous Exchange of Expert Trial Witness Information; List; Expert Witness
Declaration; Discoverable Reports and Writings.

After the setting of the initial trial date for the action, any party may obtain discovery by demanding that all parties
simultaneously exchange information concerning each other's expert trial witnesses to the following extent:

(a) Any party may demand a mutual and simultaneous exchange by all parties of a list containing the name and
address of any natural person, including one who is a party, whose oral or deposition testimony in the form of an expert
opinion any party expects to offer in evidence at the trial.

(b) If any expert designated by a party under subdivision (a) is a party or an employee of a party, or has been retained
by a party for the purpose of forming and expressing an opinion in anticipation of the litigation or in preparation for the
trial of the action, the designation of that witness shall include or be accompanied by an expert witness declaration
under Section 2034.260.

(c) Any party may also include a demand for the mutual and simultaneous production for inspection and copying of
all discoverable reports and writings, if any, made by any expert described in subdivision (b) in the course of preparing
that expert's opinion.

§ 2034.220. Leave of Court Not Required; Time for Making Demand.

Any party may make a demand for an exchange of information concerning expert trial witnesses without leave of court.
A party shall make this demand no later than the 10th day after the initial trial date has been set, or 70 days before that
trial date, whichever is closer to the trial date.

§ 2034.230. Demand to Be in Writing; Requirements; Specification of Date.

(a) A demand for an exchange of information concerning expert trial witnesses shall be in writing and shall identify,

Page 62
3-A California Deposition and Discovery Practice



below the title of the case, the party making the demand. The demand shall state that it is being made under this chapter.

(b) The demand shall specify the date for the exchange of lists of expert trial witnesses, expert witness declarations, and
any demanded production of writings. The specified date of exchange shall be 50 days before the initial trial date, or 20
days after service of the demand, whichever is closer to the trial date, unless the court, on motion and a showing of good
cause, orders an earlier or later date of exchange.

§ 2034.240. Service of Demand.

The party demanding an exchange of information concerning expert trial witnesses shall serve the demand on all parties
who have appeared in the action.

§ 2034.250. Motion for Protective Order; Grounds; What Order May Include; Denial of Order; Monetary Sanction.

(a) A party who has been served with a demand to exchange information concerning expert trial witnesses may
promptly move for a protective order. This motion shall be accompanied by a meet and confer declaration under Section
2016.040.

(b) The court, for good cause shown, may make any order that justice requires to protect any party from unwarranted
annoyance, embarrassment, oppression, or undue burden and expense. The protective order may include, but is not
limited to, one or more of the following directions:

(1) That the demand be quashed because it was not timely served.

(2) That the date of exchange be earlier or later than that specified in the demand.

(3) That the exchange be made only on specified terms and conditions.

(4) That the production and exchange of any reports and writings of experts be made at a different place or at a
different time than specified in the demand.

(5) That some or all of the parties be divided into sides on the basis of their identity of interest in the issues in the
action, and that the designation of any experts as described in subdivision (b) of Section 2034.210 be made by any side
so created.

(6) That a party or a side reduce the list of employed or retained experts designated by that party or side under
subdivision (b) of Section 2034.210.

(c) If the motion for a protective order is denied in whole or in part, the court may order that the parties against whom
the motion is brought, provide or permit the discovery against which the protection was sought on those terms and
conditions that are just.

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion for a protective order under this section,
unless it finds that the one subject to the sanction acted with substantial justification or that other circumstances make
the imposition of the sanction unjust.

§ 2034.260. How Information to Be Exchanged; What Information to Be Included; When Expert Witness Declaration
Required; Contents.
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(a) All parties who have appeared in the action shall exchange information concerning expert witnesses in writing on or
before the date of exchange specified in the demand. The exchange of information may occur at a meeting of the
attorneys for the parties involved or by a mailing on or before the date of exchange.

(b) The exchange of expert witness information shall include either of the following:

(1) A list setting forth the name and address of any person whose expert opinion that party expects to offer in evidence
at the trial.

(2) A statement that the party does not presently intend to offer the testimony of any expert witness.

(c) If any witness on the list is an expert as described in subdivision (b) of Section 2034.210, the exchange shall also
include or be accompanied by an expert witness declaration signed only by the attorney for the party designating the
expert, or by that party if that party has no attorney. This declaration shall be under penalty of perjury and shall contain:

(1) A brief narrative statement of the qualifications of each expert.

(2) A brief narrative statement of the general substance of the testimony that the expert is expected to give.

(3) A representation that the expert has agreed to testify at the trial.

(4) A representation that the expert will be sufficiently familiar with the pending action to submit to a meaningful oral
deposition concerning the specific testimony, including any opinion and its basis, that the expert is expected to give at
trial.

(5) A statement of the expert's hourly and daily fee for providing deposition testimony and for consulting with the
retaining attorney.

§ 2034.270. Production of Discoverable Reports and Writings.

If a demand for an exchange of information concerning expert trial witnesses includes a demand for production of
reports and writings as described in subdivision (c) of Section 2034.210, all parties shall produce and exchange, at the
place and on the date specified in the demand, all discoverable reports and writings, if any, made by any designated
expert described in subdivision (b) of Section 2034.210.

§ 2034.280. Submission of Supplemental Expert Witness List; When Permitted; Expert Witness Declaration;
Availability of Experts for Deposition.

(a) Within 20 days after the exchange described in Section 2034.260, any party who engaged in the exchange may
submit a supplemental expert witness list containing the name and address of any experts who will express an opinion
on a subject to be covered by an expert designated by an adverse party to the exchange, if the party supplementing an
expert witness list has not previously retained an expert to testify on that subject.

(b) This supplemental list shall be accompanied by an expert witness declaration under subdivision (c) of Section
2034.260 concerning those additional experts, and by all discoverable reports and writings, if any, made by those
additional experts.

(c) The party shall also make those experts available immediately for a deposition under Article 3 (commencing with
Section 2034.410), which deposition may be taken even though the time limit for discovery under Chapter 8
(commencing with Section 2024.010) has expired.
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§ 2034.290. Retention of Demand, Proof of Service, Lists and Declarations; When Lodged With Court.

(a) A demand for an exchange of information concerning expert trial witnesses, and any expert witness lists and
declarations exchanged shall not be filed with the court.

(b) The party demanding the exchange shall retain both the original of the demand, with the original proof of service
affixed, and the original of all expert witness lists and declarations exchanged in response to the demand until six
months after final disposition of the action. At that time, all originals may be destroyed unless the court, on motion of
any party and for good cause shown, orders that the originals be preserved for a longer period.

(c) Notwithstanding subdivisions (a) and (b), a demand for exchange of information concerning expert trial witnesses,
and all expert witness lists and declarations exchanged in response to it, shall be lodged with the court when their
contents become relevant to an issue in any pending matter in the action.

§ 2034.300. Exclusion of Expert Testimony for Failure to Comply.

Except as provided in Section 2034.310 and in Articles 4 (commencing with Section 2034.610) and 5 (commencing
with Section 2034.710), on objection of any party who has made a complete and timely compliance with Section
2034.260, the trial court shall exclude from evidence the expert opinion of any witness that is offered by any party who
has unreasonably failed to do any of the following:

(a) List that witness as an expert under Section 2034.260.

(b) Submit an expert witness declaration.

(c) Produce reports and writings of expert witnesses under Section 2034.270.

(d) Make that expert available for a deposition under Article 3 (commencing with Section 2034.410).

§ 2034.310. When Party May Call Expert Witness Who Has Not Been Previously Designated.

A party may call as a witness at trial an expert not previously designated by that party if either of the following
conditions is satisfied:

(a) That expert has been designated by another party and has thereafter been deposed under Article 3 (commencing
with Section 2034.410).

(b) That expert is called as a witness to impeach the testimony of an expert witness offered by any other party at the
trial. This impeachment may include testimony to the falsity or nonexistence of any fact used as the foundation for any
opinion by any other party's expert witness, but may not include testimony that contradicts the opinion.

§ 2034.410. Right to Depose Persons on Expert Witness List; Procedure.

On receipt of an expert witness list from a party, any other party may take the deposition of any person on the list. The
procedures for taking oral and written depositions set forth in Chapters 9 (commencing with Section 2025.010), 10
(commencing with Section 2026.010), and 11 (commencing with Section 2028.010) apply to a deposition of a listed
trial expert witness except as provided in this article.

§ 2034.420. Place of Taking Deposition of Expert.
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The deposition of any expert described in subdivision (b) of Section 2034.260 shall be taken at a place that is within 75
miles of the courthouse where the action is pending. On motion for a protective order by the party designating an expert
witness, and on a showing of exceptional hardship, the court may order that the deposition be taken at a more distant
place from the courthouse.

§ 2034.430. Payment of Certain Experts' Reasonable and Customary Hourly or Daily Fees for Time Spent at
Deposition; Tardy Counsel; Workers' Compensation Cases.

(a) Except as provided in subdivision (f), this section applies to an expert witness, other than a party or an employee of a
party, who is any of the following:

(1) An expert described in subdivision (b) of Section 2034.260.

(2) A treating physician and surgeon or other treating health care practitioner who is to be asked during the deposition
to express opinion testimony, including opinion or factual testimony regarding the past or present diagnosis or
prognosis made by the practitioner or the reasons for a particular treatment decision made by the practitioner, but not
including testimony requiring only the reading of words and symbols contained in the relevant medical record or, if
those words and symbols are not legible to the deponent, the approximation by the deponent of what those words or
symbols are.

(3) An architect, professional engineer, or licensed land surveyor who was involved with the original project design or
survey for which that person is asked to express an opinion within the person's expertise and relevant to the action or
proceeding.

(b) A party desiring to depose an expert witness described in subdivision (a) shall pay the expert's reasonable and
customary hourly or daily fee for any time spent at the deposition from the time noticed in the deposition subpoena, or
from the time of the arrival of the expert witness should that time be later than the time noticed in the deposition
subpoena, until the time the expert witness is dismissed from the deposition, regardless of whether the expert is actually
deposed by any party attending the deposition.

(c) If any counsel representing the expert or a nonnoticing party is late to the deposition, the expert's reasonable and
customary hourly or daily fee for the time period determined from the time noticed in the deposition subpoena until the
counsel's late arrival, shall be paid by that tardy counsel.

(d) Notwithstanding subdivision (c), the hourly or daily fee charged to the tardy counsel shall not exceed the fee
charged to the party who retained the expert, except where the expert donated services to a charitable or other nonprofit
organization.

(e) A daily fee shall only be charged for a full day of attendance at a deposition or where the expert was required by the
deposing party to be available for a full day and the expert necessarily had to forego all business that the expert would
otherwise have conducted that day but for the request that the expert be available all day for the scheduled deposition.

(f) In a worker's compensation case arising under Division 4 (commencing with Section 3201) or Division 4.5
(commencing with Section 6100) of the Labor Code, a party desiring to depose any expert on another party's expert
witness list shall pay the fee under this section.

§ 2034.440. Fees for Which Party Designating Expert Is Responsible.

The party designating an expert is responsible for any fee charged by the expert for preparing for a deposition and for
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traveling to the place of the deposition, as well as for any travel expenses of the expert.

§ 2034.450. Tender of Expert's Fee by Party Taking Deposition; Payment of Balance.

(a) The party taking the deposition of an expert witness shall either accompany the service of the deposition notice with
a tender of the expert's fee based on the anticipated length of the deposition, or tender that fee at the commencement of
the deposition.

(b) The expert's fee shall be delivered to the attorney for the party designating the expert.

(c) If the deposition of the expert takes longer than anticipated, the party giving notice of the deposition shall pay the
balance of the expert's fee within five days of receipt of an itemized statement from the expert.

§ 2034.460. Service of Deposition Notice Accompanied by Tender of Fee as Effective to Require Production of Expert;
Effect of Failure to Tender Fee.

(a) The service of a proper deposition notice accompanied by the tender of the expert witness fee described in Section
2034.430 is effective to require the party employing or retaining the expert to produce the expert for the deposition.

(b) If the party noticing the deposition fails to tender the expert's fee under Section 2034.430, the expert shall not be
deposed at that time unless the parties stipulate otherwise.

§ 2034.470. Motion for Order Setting Compensation of Expert; Notice; Evidence and Factors; Monetary Sanction.

(a) If a party desiring to take the deposition of an expert witness under this article deems that the hourly or daily fee of
that expert for providing deposition testimony is unreasonable, that party may move for an order setting the
compensation of that expert. Notice of this motion shall also be given to the expert.

(b) A motion under subdivision (a) shall be accompanied by a meet and confer declaration under Section 2016.040. In
any attempt at an informal resolution under Section 2016.040, either the party or the expert shall provide the other with
all of the following:

(1) Proof of the ordinary and customary fee actually charged and received by that expert for similar services provided
outside the subject litigation.

(2) The total number of times the presently demanded fee has ever been charged and received by that expert.

(3) The frequency and regularity with which the presently demanded fee has been charged and received by that expert
within the two-year period preceding the hearing on the motion.

(c) In addition to any other facts or evidence, the expert or the party designating the expert shall provide, and the court's
determination as to the reasonableness of the fee shall be based on, proof of the ordinary and customary fee actually
charged and received by that expert for similar services provided outside the subject litigation.

(d) In an action filed after January 1, 1994, the expert or the party designating the expert shall also provide, and the
court's determination as to the reasonableness of the fee shall also be based on, both of the following:

(1) The total number of times the presently demanded fee has ever been charged and received by that expert.

(2) The frequency and regularity with which the presently demanded fee has been charged and received by that expert
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within the two-year period preceding the hearing on the motion.

(e) The court may also consider the ordinary and customary fees charged by similar experts for similar services within
the relevant community and any other factors the court deems necessary or appropriate to make its determination.

(f) Upon a determination that the fee demanded by that expert is unreasonable, and based upon the evidence and factors
considered, the court shall set the fee of the expert providing testimony.

(g) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any
party, person, or attorney who unsuccessfully makes or opposes a motion to set the expert witness fee, unless it finds
that the one subject to the sanction acted with substantial justification or that other circumstances make the imposition
of the sanction unjust.

§ 2034.610. Power of Court to Allow Motion to Augment or Amend Expert Witness List and Declaration; Time of
Motion.

(a) On motion of any party who has engaged in a timely exchange of expert witness information, the court may grant
leave to do either or both of the following:

(1) Augment that party's expert witness list and declaration by adding the name and address of any expert witness
whom that party has subsequently retained.

(2) Amend that party's expert witness declaration with respect to the general substance of the testimony that an expert
previously designated is expected to give.

(b) A motion under subdivision (a) shall be made at a sufficient time in advance of the time limit for the completion of
discovery under Chapter 8 (commencing with Section 2024.010) to permit the deposition of any expert to whom the
motion relates to be taken within that time limit. Under exceptional circumstances, the court may permit the motion to
be made at a later time.

(c) The motion shall be accompanied by a meet and confer declaration under Section 2016.040.

§ 2034.620. Conditions for Granting Leave to Augment or Amend Expert Witness List or Declaration.

The court shall grant leave to augment or amend an expert witness list or declaration only if all of the following
conditions are satisfied:

(a) The court has taken into account the extent to which the opposing party has relied on the list of expert witnesses.

(b) The court has determined that any party opposing the motion will not be prejudiced in maintaining that party's
action or defense on the merits.

(c) The court has determined either of the following:

(1) The moving party would not in the exercise of reasonable diligence have determined to call that expert witness
or have decided to offer the different or additional testimony of that expert witness.

(2) The moving party failed to determine to call that expert witness, or to offer the different or additional testimony
of that expert witness as a result of mistake, inadvertence, surprise, or excusable neglect, and the moving party has done
both of the following:
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(A) Sought leave to augment or amend promptly after deciding to call the expert witness or to offer the different
or additional testimony.

(B) Promptly thereafter served a copy of the proposed expert witness information concerning the expert or the
testimony described in Section 2034.260 on all other parties who have appeared in the action.

(d) Leave to augment or amend is conditioned on the moving party making the expert available immediately for a
deposition under Article 3 (commencing with Section 2034.410), and on any other terms as may be just, including, but
not limited to, leave to any party opposing the motion to designate additional expert witnesses or to elicit additional
opinions from those previously designated, a continuance of the trial for a reasonable period of time, and the awarding
of costs and litigation expenses to any party opposing the motion.

§ 2034.630. Monetary Sanction for Unsuccessfully Making or Opposing Motion to Augment or Amend Expert Witness
Information.

The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion to augment or amend expert witness information,
unless it finds that the one subject to the sanction acted with substantial justification or that other circumstances make
the imposition of the sanction unjust.

§ 2034.710. Power of Court to Allow Motion to Submit Tardy Expert Witness Information; Time of Motion.

(a) On motion of any party who has failed to submit expert witness information on the date specified in a demand for
that exchange, the court may grant leave to submit that information on a later date.

(b) A motion under subdivision (a) shall be made a sufficient time in advance of the time limit for the completion of
discovery under Chapter 8 (commencing with Section 2024.010) to permit the deposition of any expert to whom the
motion relates to be taken within that time limit. Under exceptional circumstances, the court may permit the motion to
be made at a later time.

(c) The motion shall be accompanied by a meet and confer declaration under Section 2016.040.

§ 2034.720. When Leave to Submit Tardy Expert Witness Information May Be Granted.

The court shall grant leave to submit tardy expert witness information only if all of the following conditions are
satisfied:

(a) The court has taken into account the extent to which the opposing party has relied on the absence of a list of expert
witnesses.

(b) The court has determined that any party opposing the motion will not be prejudiced in maintaining that party's
action or defense on the merits.

(c) The court has determined that the moving party did all of the following:

(1) Failed to submit the information as the result of mistake, inadvertence, surprise, or excusable neglect.

(2) Sought leave to submit the information promptly after learning of the mistake, inadvertence, surprise, or
excusable neglect.
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(3) Promptly thereafter served a copy of the proposed expert witness information described in Section 2034.260 on
all other parties who have appeared in the action.

(d) The order is conditioned on the moving party making the expert available immediately for a deposition under
Article 3 (commencing with Section 2034.410), and on any other terms as may be just, including, but not limited to,
leave to any party opposing the motion to designate additional expert witnesses or to elicit additional opinions from
those previously designated, a continuance of the trial for a reasonable period of time, and the awarding of costs and
litigation expenses to any party opposing the motion.

§ 2034.730. Monetary Sanction for Unsuccessfully Making or Opposing Motion to Submit Tardy Witness Information.

The court shall impose a monetary sanction under Chapter 7 (commencing with Section 2023.010) against any party,
person, or attorney who unsuccessfully makes or opposes a motion to submit tardy expert witness information, unless it
finds that the one subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.

§ 2035.010. Right to Obtain Discovery to Perpetuate Testimony or Preserve Evidence for Use If Action Is Filed; Certain
Purposes Not Permissible.

(a) One who expects to be a party or expects a successor in interest to be a party to any action that may be cognizable in
any court of the State of California, whether as a plaintiff, or as a defendant, or in any other capacity, may obtain
discovery within the scope delimited by Chapters 2 (commencing with Section 2017.010) and 3 (commencing with
Section 2017.710), and subject to the restrictions set forth in Chapter 5 (commencing with Section 2019.010), for the
purpose of perpetuating that person's own testimony or that of another natural person or organization, or of preserving
evidence for use in the event an action is subsequently filed.

(b) One shall not employ the procedures of this chapter for the purpose either of ascertaining the possible existence of a
cause of action or a defense to it, or of identifying those who might be made parties to an action not yet filed.

§ 2035.020. Available Methods for Perpetuation of Testimony or Preservation of Evidence.

The methods available for discovery conducted for the purposes set forth in Section 2035.010 are all of the following:

(a) Oral and written depositions.

(b) Inspections of documents, things, and places.

(c) Physical and mental examinations.

§ 2035.030. Verified Petition; Contents; Request for Order.

(a) One who desires to perpetuate testimony or preserve evidence for the purposes set forth in Section 2035.010 shall
file a verified petition in the superior court of the county of the residence of at least one expected adverse party, or, if no
expected adverse party is a resident of the State of California, in the superior court of a county where the action or
proceeding may be filed.

(b) The petition shall be titled in the name of the one who desires the perpetuation of testimony or the preservation of
evidence. The petition shall set forth all of the following:
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(1) The expectation that the petitioner or the petitioner's successor in interest will be a party to an action cognizable in
a court of the State of California.

(2) The present inability of the petitioner and, if applicable, the petitioner's successor in interest either to bring that
action or to cause it to be brought.

(3) The subject matter of the expected action and the petitioner's involvement. A copy of any written instrument the
validity or construction of which may be called into question, or which is connected with the subject matter of the
proposed discovery, shall be attached to the petition.

(4) The particular discovery methods described in Section 2035.020 that the petitioner desires to employ.

(5) The facts that the petitioner desires to establish by the proposed discovery.

(6) The reasons for desiring to perpetuate or preserve these facts before an action has been filed.

(7) The name or a description of those whom the petitioner expects to be adverse parties so far as known.

(8) The name and address of those from whom the discovery is to be sought.

(9) The substance of the information expected to be elicited from each of those from whom discovery is being sought.

(c) The petition shall request the court to enter an order authorizing the petitioner to engage in discovery by the
described methods for the purpose of perpetuating the described testimony or preserving the described evidence.

§ 2035.040. Service of Notice of Petition; Time for Service; Service by Publication; Appointment of Attorney to
Represent Expected Adverse Party Served by Publication and Not Appearing at Hearing.

(a) The petitioner shall cause service of a notice of the petition under Section 2035.030 to be made on each natural
person or organization named in the petition as an expected adverse party. This service shall be made in the same
manner provided for the service of a summons.

(b) The service of the notice shall be accompanied by a copy of the petition. The notice shall state that the petitioner
will apply to the court at a time and place specified in the notice for the order requested in the petition.

(c) This service shall be effected at least 20 days prior to the date specified in the notice for the hearing on the petition.

(d) If after the exercise of due diligence, the petitioner is unable to cause service to be made on any expected adverse
party named in the petition, the court in which the petition is filed shall make an order for service by publication.

(e) If any expected adverse party served by publication does not appear at the hearing, the court shall appoint an
attorney to represent that party for all purposes, including the cross-examination of any person whose testimony is taken
by deposition. The court shall order that the petitioner pay the reasonable fees and expenses of any attorney so
appointed.

§ 2035.050. When Court to Order Discovery.

(a) If the court determines that all or part of the discovery requested under this chapter may prevent a failure or delay of
justice, it shall make an order authorizing that discovery. In determining whether to authorize discovery by a petitioner
who expects a successor in interest to be a party to an action, the court shall consider, in addition to other appropriate
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factors, whether the requested discovery could be conducted by the petitioner's successor in interest, instead of by the
petitioner.

(b) The order shall identify any witness whose deposition may be taken, and any documents, things, or places that may
be inspected, and any person whose physical or mental condition may be examined.

(c) Any authorized depositions, inspections, and physical or mental examinations shall then be conducted in accordance
with the provisions of this title relating to those methods of discovery in actions that have been filed.

§ 2035.060. Use of Deposition to Perpetuate Testimony Taken Under This Chapter or Under Comparable Provisions of
Other Jurisdictions.

If a deposition to perpetuate testimony has been taken either under the provisions of this chapter, or under comparable
provisions of the laws of the state in which it was taken, or the federal courts, or a foreign nation in which it was taken,
that deposition may be used, in any action involving the same subject matter that is brought in a court of the State of
California, in accordance with Section 2025.620 against any party, or the successor in interest of any party, named in
the petition as an expected adverse party.

§ 2036.010. Right to Discovery to Perpetuate Testimony or Preserve Information for Use in Further Proceedings.

If an appeal has been taken from a judgment entered by any court of the State of California, or if the time for taking an
appeal has not expired, a party may obtain discovery within the scope delimited by Chapters 2 (commencing with
Section 2017.010) and 3 (commencing with Section 2017.710), and subject to the restrictions set forth in Chapter 5
(commencing with Section 2019.010), for the purpose of perpetuating testimony or preserving information for use in the
event of further proceedings in that court.

§ 2036.020. Methods of Discovery Available.

The methods available for discovery for the purpose set forth in Section 2036.010 are all of the following:

(a) Oral and written depositions.

(b) Inspections of documents, things, and places.

(c) Physical and mental examinations.

§ 2036.030. Motion for Leave to Conduct Discovery Pending Appeal.

(a) A party who desires to obtain discovery pending appeal shall obtain leave of the court that entered the judgment.
This motion shall be made on the same notice to and service of parties as is required for discovery sought in an action
pending in that court.

(b) The motion for leave to conduct discovery pending appeal shall set forth all of the following:

(1) The names and addresses of the natural persons or organizations from whom the discovery is being sought.

(2) The particular discovery methods described in Section 2036.020 for which authorization is being sought.

(3) The reasons for perpetuating testimony or preserving evidence.
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§ 2036.040. When Court to Authorize Discovery Under This Chapter.

(a) If the court determines that all or part of the discovery requested under this chapter may prevent a failure or delay of
justice in the event of further proceedings in the action in that court, it shall make an order authorizing that discovery.

(b) The order shall identify any witness whose deposition may be taken, and any documents, things, or places that may
be inspected, and any person whose physical or mental condition may be examined.

(c) Any authorized depositions, inspections, and physical and mental examinations shall then be conducted in
accordance with the provisions of this title relating to these methods of discovery in a pending action.

§ 2036.050. Use of Deposition Taken Under This Chapter in Later Proceeding.

If a deposition to perpetuate testimony has been taken under the provisions of this chapter, it may be used in any later
proceeding in accordance with Section 2025.620.
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Pertinent Evidence Code Sections

§ 900. Applicability.

Unless the provision or context otherwise requires, the definitions in this chapter govern the construction of this
division. They do not govern the construction of any other division.

§ 901. ''Proceeding'' Defined.

''Proceeding'' means any action, hearing, investigation, inquest, or inquiry (whether conducted by a court, administrative
agency, hearing officer, arbitrator, legislative body, or any other person authorized by law) in which, pursuant to law,
testimony can be compelled to be given.

§ 902. ''Civil Proceeding'' Defined.

''Civil proceeding'' means any proceeding except a criminal proceeding.

§ 903. ''Criminal Proceeding'' Defined.

''Criminal proceeding'' means:

(a) A criminal action; and

(b) A proceeding pursuant to Article 3 (commencing with Section 3060) of Chapter 7 of Division 4 of Title 1 of the
Government Code to determine whether a public officer should be removed from office for willful or corrupt
misconduct in office.

§ 905. ''Presiding Officer'' Defined.

''Presiding officer'' means the person authorized to rule on a claim of privilege in the proceeding in which the claim is
made.

§ 910. Applicability of Division.

Except as otherwise provided by statute, the provisions of this division apply in all proceedings. The provisions of any
statute making rules of evidence inapplicable in particular proceedings, or limiting the applicability of rules of evidence
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in particular proceedings, do not make this division inapplicable to such proceedings.

§ 911. Limitations on Assertion of Privilege.

Except as otherwise provided by statute:

(a) No person has a privilege to refuse to be a witness.

(b) No person has a privilege to refuse to disclose any matter or to refuse to produce any writing, object, or other
thing.

(c) No person has a privilege that another shall not be a witness or shall not disclose any matter or shall not produce
any writing, object, or other thing.

§ 912. Waiver by Disclosure--Joint Holders of Privilege.

(a) Except as otherwise provided in this section, the right of any person to claim a privilege provided by Section 954
(lawyer-client privilege), 980 (privilege for confidential marital communications), 994 (physician-patient privilege),
1014 (psychotherapist-patient privilege), 1033 (privilege of penitent), 1034 (privilege of clergyman), 1035.8 (sexual
assault counselor-victim privilege), or 1037.5 (domestic violence counselor-victim privilege) is waived with respect to a
communication protected by the privilege if any holder of the privilege, without coercion, has disclosed a significant
part of the communication or has consented to disclosure made by anyone. Consent to disclosure is manifested by any
statement or other conduct of the holder of the privilege indicating consent to the disclosure, including failure to claim
the privilege in any proceeding in which the holder has the legal standing and opportunity to claim the privilege.

(b) Where two or more persons are joint holders of a privilege provided by Section 954 (lawyer-client privilege), 994
(physician-patient privilege), 1014 (psychotherapist-patient privilege), 1035.8 (sexual assault counselor-victim
privilege), or 1037.5 (domestic violence counselor-victim privilege), a waiver of the right of a particular joint holder of
the privilege to claim the privilege does not affect the right of another joint holder to claim the privilege. In the case of
the privilege provided by Section 980 (privilege for confidential marital communications), a waiver of the right of one
spouse to claim the privilege does not affect the right of the other spouse to claim the privilege.

(c) A disclosure that is itself privileged is not a waiver of any privilege.

(d) A disclosure in confidence of a communication that is protected by a privilege provided by Section 954
(lawyer-client privilege), 994 (physician-patient privilege), 1014 (psychotherapist-patient privilege), 1035.8 (sexual
assault counselor-victim privilege), or 1037.5 (domestic violence counselor-victim privilege), when disclosure is
reasonably necessary for the accomplishment of the purpose for which the lawyer, physician, psychotherapist, sexual
assault counselor, or domestic violence counselor was consulted, is not a waiver of the privilege.

§ 913. Comment on Exercise of Privilege Prohibited; No Presumption or Inference.

(a) If in the instant proceeding or on a prior occasion a privilege is or was exercised not to testify with respect to any
matter, or to refuse to disclose or to prevent another from disclosing any matter, neither the presiding officer nor
counsel may comment thereon, no presumption shall arise because of the exercise of the privilege, and the trier of fact
may not draw any inference therefrom as to the credibility of the witness or as to any matter at issue in the proceeding.

(b) The court, at the request of a party who may be adversely affected because an unfavorable inference may be drawn
by the jury because a privilege has been exercised, shall instruct the jury that no presumption arises because of the
exercise of the privilege and that the jury may not draw any inference therefrom as to the credibility of the witness or as
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to any matter at issue in the proceeding.

§ 914. Determination of Claim of Privilege; Contempt for Failure to Disclose Information.

(a) The presiding officer shall determine a claim of privilege in any proceeding in the same manner as a court
determines such a claim under Article 2 (commencing with Section 400) of Chapter 4 of Division 3.

(b) No person may be held in contempt for failure to disclose information claimed to be privileged unless he has failed
to comply with an order of a court that he disclose such information. This subdivision does not apply to any
governmental agency that has constitutional contempt power, nor does it apply to hearings and investigations of the
Industrial Accident Commission, nor does it impliedly repeal Chapter 4 (commencing with Section 9400) of Part 1 of
Division 2 of Title 2 of the Government Code. If no other statutory procedure is applicable, the procedure prescribed by
Section 1991 of the Code of Civil Procedure shall be followed in seeking an order of a court that the person disclose the
information claimed to be privileged.

§ 915. Disclosure of Information to Determine Claim; Official Information; Identity of Informer; Trade Secrets.

(a) Subject to subdivision (b), the presiding officer may not require disclosure of information claimed to be privileged
under this division or attorney work product under subdivision (a) of Section 2018.030 of the Code of Civil Procedure
in order to rule on the claim of privilege; provided, however, that in any hearing conducted pursuant to subdivision (c)
of Section 1524 of the Penal Code in which a claim of privilege is made and the court determines that there is no other
feasible means to rule on the validity of the claim other than to require disclosure, the court shall proceed in accordance
with subdivision (b).

(b) When a court is ruling on a claim of privilege under Article 9 (commencing with Section 1040) of Chapter 4
(official information and identity of informer) or under Section 1060 (trade secret) or under subdivision (b) of Section
2018.030 of the Code of Civil Procedure (attorney work product) and is unable to do so without requiring disclosure of
the information claimed to be privileged, the court may require the person from whom disclosure is sought or the person
authorized to claim the privilege, or both, to disclose the information in chambers out of the presence and hearing of all
persons except the person authorized to claim the privilege and any other persons as the person authorized to claim the
privilege is willing to have present. If the judge determines that the information is privileged, neither the judge nor any
other person may ever disclose, without the consent of a person authorized to permit disclosure, what was disclosed in
the course of the proceedings in chambers.

§ 916. Exclusion of Information Where Holder of Privilege Not a Party.

(a) The presiding officer, on his own motion or on the motion of any party, shall exclude information that is subject to a
claim of privilege under this division if:

(1) The person from whom the information is sought is not a person authorized to claim the privilege; and

(2) There is no party to the proceeding who is a person authorized to claim the privilege.

(b) The presiding officer may not exclude information under this section if:

(1) He is otherwise instructed by a person authorized to permit disclosure; or

(2) The proponent of the evidence establishes that there is no person authorized to claim the privilege in existence.

§ 917. Presumption of Confidential Nature of Communication; Electronic Communication Retains Privileged Character.
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(a) If a privilege is claimed on the ground that the matter sought to be disclosed is a communication made in confidence
in the course of the lawyer-client, physician-patient, psychotherapist-patient, clergy-penitent, husband-wife, sexual
assault counselor-victim, or domestic violence counselor-victim relationship, the communication is presumed to have
been made in confidence and the opponent of the claim of privilege has the burden of proof to establish that the
communication was not confidential.

(b) A communication between persons in a relationship listed in subdivision (a) does not lose its privileged character for
the sole reason that it is communicated by electronic means or because persons involved in the delivery, facilitation, or
storage of electronic communication may have access to the content of the communication.

(c) For purposes of this section, ''electronic'' has the same meaning provided in Section 1633.2 of the Civil Code.

§ 918. Error in Disallowing Claim.

A party may predicate error on a ruling disallowing a claim of privilege only if he is the holder of the privilege, except
that a party may predicate error on a ruling disallowing a claim of privilege by his spouse under Section 970 or 971.

§ 919. Inadmissibility of Privileged Information Erroneously Disclosed.

(a) Evidence of a statement or other disclosure of privileged information is inadmissible against a holder of the privilege
if:

(1) A person authorized to claim the privilege claimed it but nevertheless disclosure erroneously was required to be
made; or

(2) The presiding officer did not exclude the privileged information as required by Section 916.

(b) If a person authorized to claim the privilege claimed it, whether in the same or a prior proceeding, but nevertheless
disclosure erroneously was required by the presiding officer to be made, neither the failure to refuse to disclose nor the
failure to seek review of the order of the presiding officer requiring disclosure indicates consent to the disclosure or
constitutes a waiver and, under these circumstances, the disclosure is one made under coercion.

§ 920. Construction Against Repeal by Implication.

Nothing in this division shall be construed to repeal by implication any other statute relating to privileges.

§ 930. Defendant in Criminal Case.

To the extent that such privilege exists under the Constitution of the United States or the State of California, a defendant
in a criminal case has a privilege not to be called as a witness and not to testify.

§ 940. Self-Incrimination.

To the extent that such privilege exists under the Constitution of the United States or the State of California, a person
has a privilege to refuse to disclose any matter that may tend to incriminate him.

§ 950. ''Lawyer'' Defined.

As used in this article, ''lawyer'' means a person authorized, or reasonably believed by the client to be authorized, to
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practice law in any state or nation.

§ 951. ''Client'' Defined.

As used in this article, ''client'' means a person who, directly or through an authorized representative, consults a lawyer
for the purpose of retaining the lawyer or securing legal service or advice from him in his professional capacity, and
includes an incompetent (a) who himself so consults the lawyer or (b) whose guardian or conservator so consults the
lawyer in behalf of the incompetent.

§ 952. ''Confidential Communication Between Client and Lawyer'' Defined.

As used in this article, ''confidential communication between client and lawyer'' means information transmitted between
a client and his or her lawyer in the course of that relationship and in confidence by a means which, so far as the client
is aware, discloses the information to no third persons other than those who are present to further the interest of the
client in the consultation or those to whom disclosure is reasonably necessary for the transmission of the information or
the accomplishment of the purpose for which the lawyer is consulted, and includes a legal opinion formed and the
advice given by the lawyer in the course of that relationship.

§ 953. ''Holder of Privilege'' Defined.

As used in this article, ''holder of the privilege'' means:

(a) The client when he has no guardian or conservator.

(b) A guardian or conservator of the client when the client has a guardian or conservator.

(c) The personal representative of the client if the client is dead.

(d) A successor, assign, trustee in dissolution, or any similar representative of a firm, association, organization,
partnership, business trust, corporation, or public entity that is no longer in existence.

§ 954. Who May Claim Privilege.

Subject to Section 912 and except as otherwise provided in this article, the client, whether or not a party, has a privilege
to refuse to disclose, and to prevent another from disclosing, a confidential communication between client and lawyer if
the privilege is claimed by:

(a) The holder of the privilege;

(b) A person who is authorized to claim the privilege by the holder of the privilege; or

(c) The person who was the lawyer at the time of the confidential communication, but such person may not claim the
privilege if there is no holder of the privilege in existence or if he is otherwise instructed by a person authorized to
permit disclosure.

The relationship of attorney and client shall exist between a law corporation as defined in Article 10 (commencing with
Section 6160) of Chapter 4 of Division 3 of the Business and Professions Code and the persons to whom it renders
professional services, as well as between such persons and members of the State Bar employed by such corporation to
render services to such persons. The word ''persons'' as used in this subdivision includes partnerships, corporations,
limited liability companies, associations and other groups and entities.
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§ 955. When Lawyer Must Claim Privilege.

The lawyer who received or made a communication subject to the privilege under this article shall claim the privilege
whenever he is present when the communication is sought to be disclosed and is authorized to claim the privilege under
subdivision (c) of Section 954.

§ 956. Services of Lawyer Obtained to Aid in Commission of Crime or Fraud.

There is no privilege under this article if the services of the lawyer were sought or obtained to enable or aid anyone to
commit or plan to commit a crime or a fraud.

§ 956.5. No Privilege If Disclosure Will Prevent Criminal Act.

There is no privilege under this article if the lawyer reasonably believes that disclosure of any confidential
communication relating to representation of a client is necessary to prevent a criminal act that the lawyer reasonably
believes is likely to result in the death of, or substantial bodily harm to, an individual.

§ 957. Parties Claiming Under Deceased Client.

There is no privilege under this article as to a communication relevant to an issue between parties all of whom claim
through a deceased client, regardless of whether the claims are by testate or intestate succession or by inter vivos
transaction.

§ 958. Breach of Duty Arising Out of Lawyer-Client Relationship in Issue.

There is no privilege under this article as to a communication relevant to an issue of breach, by the lawyer or by the
client, of a duty arising out of the lawyer-client relationship.

§ 959. Intention or Competence of Client Executing Attested Document in Issue.

There is no privilege under this article as to a communication relevant to an issue concerning the intention or
competence of a client executing an attested document of which the lawyer is an attesting witness, or concerning the
execution or attestation of such a document.

§ 960. Intention of Deceased Client With Respect to Writing Affecting Interest in Property in Issue.

There is no privilege under this article as to a communication relevant to an issue concerning the intention of a client,
now deceased, with respect to a deed of conveyance, will, or other writing, executed by the client, purporting to affect
an interest in property.

§ 961. Validity of Writing Affecting Interest in Property Executed by Deceased Client in Issue.

There is no privilege under this article as to a communication relevant to an issue concerning the validity of a deed of
conveyance, will, or other writing, executed by a client, now deceased, purporting to affect an interest in property.

§ 962. Two or More Clients Retaining Same Lawyer in Matter of Common Interest.

Where two or more clients have retained or consulted a lawyer upon a matter of common interest, none of them, nor the
successor in interest of any of them, may claim a privilege under this article as to a communication made in the course
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of that relationship when such communication is offered in a civil proceeding between one of such clients (or his
successor in interest) and another of such clients (or his successor in interest).

§ 970. General Provision.

Except as otherwise provided by statute, a married person has a privilege not to testify against his spouse in any
proceeding.

§ 971. Spouse of Party Called as Witness by Adverse Party.

Except as otherwise provided by statute, a married person whose spouse is a party to a proceeding has a privilege not to
be called as a witness by an adverse party to that proceeding without the prior express consent of the spouse having the
privilege under this section unless the party calling the spouse does so in good faith without knowledge of the marital
relationship.

§ 972. Exceptions to Privilege.

A married person does not have a privilege under this article in:

(a) A proceeding brought by or on behalf of one spouse against the other spouse.

(b) A proceeding to commit or otherwise place his or her spouse or his or her spouse's property, or both, under the
control of another because of the spouse's alleged mental or physical condition.

(c) A proceeding brought by or on behalf of a spouse to establish his or her competence.

(d) A proceeding under the Juvenile Court Law, Chapter 2 (commencing with Section 200) of Part 1 of Division 2 of
the Welfare and Institutions Code.

(e) A criminal proceeding in which one spouse is charged with:

(1) A crime against the person or property of the other spouse or of a child, parent, relative, or cohabitant of either,
whether committed before or during marriage.

(2) A crime against the person or property of a third person committed in the course of committing a crime against
the person or property of the other spouse, whether committed before or during marriage.

(3) Bigamy.

(4) A crime defined by Section 270 or 270a of the Penal Code.

(f) A proceeding resulting from a criminal act which occurred prior to legal marriage of the spouses to each other
regarding knowledge acquired prior to such marriage if prior to the legal marriage the witness spouse was aware that his
or her spouse had been arrested for or had been formally charged with the crime or crimes about which the spouse is
called to testify.

(g) A proceeding brought against the spouse by a former spouse so long as the property and debts of the marriage
have not been adjudicated, or in order to establish, modify, or enforce a child, family, or spousal support obligation
arising from the marriage to the former spouse; in a proceeding brought against a spouse by the other parent in order to
establish, modify, or enforce a child support obligation for a child of a nonmarital relationship of the spouse; or in a
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proceeding brought against a spouse by the guardian of a child of that spouse in order to establish, modify, or enforce a
child support obligation of the spouse. The married person does not have a privilege under this subdivision to refuse to
provide information relating to the issues of income, expenses, assets, debts, and employment of either spouse, but may
assert the privilege as otherwise provided in this article if other information is requested by the former spouse, guardian,
or other parent of the child.

Any person demanding the otherwise privileged information made available by this subdivision, who also has an
obligation to support the child for whom an order to establish, modify, or enforce child support is sought, waives his or
her marital privilege to the same extent as provided in this subdivision.

§ 973. Waiver; Proceeding Brought or Defended for Benefit of Spouse.

(a) Unless erroneously compelled to do so, a married person who testifies in a proceeding to which his spouse is a party,
or who testifies against his spouse in any proceeding, does not have a privilege under this article in the proceeding in
which such testimony is given.

(b) There is no privilege under this article in a civil proceeding brought or defended by a married person for the
immediate benefit of his spouse or of himself and his spouse.

§ 980. General Provision.

Subject to Section 912 and except as otherwise provided in this article, a spouse (or his guardian or conservator when he
has a guardian or conservator), whether or not a party, has a privilege during the marital relationship and afterwards to
refuse to disclose, and to prevent another from disclosing, a communication if he claims the privilege and the
communication was made in confidence between him and the other spouse while they were husband and wife.

§ 981. Communication Made to Aid in Commission of Crime or Fraud.

There is no privilege under this article if the communication was made, in whole or in part, to enable or aid anyone to
commit or plan to commit a crime or a fraud.

§ 982. Proceedings to Establish Incompetence.

There is no privilege under this article in a proceeding to commit either spouse or otherwise place him or his property,
or both, under the control of another because of his alleged mental or physical condition.

§ 983. Proceedings to Establish Competence.

There is no privilege under this article in a proceeding brought by or on behalf of either spouse to establish his
competence.

§ 984. Proceedings Between Spouses or Person Claiming Through Deceased Spouse.

There is no privilege under this article in:

(a) A proceeding brought by or on behalf of one spouse against the other spouse.

(b) A proceeding between a surviving spouse and a person who claims through the deceased spouse, regardless of
whether such claim is by testate or intestate succession or by inter vivos transaction.

Page 81
3-A California Deposition and Discovery Practice



§ 985. Criminal Proceedings.

There is no privilege under this article in a criminal proceeding in which one spouse is charged with:

(a) A crime committed at any time against the person or property of the other spouse or of a child of either.

(b) A crime committed at any time against the person or property of a third person committed in the course of
committing a crime against the person or property of the other spouse.

(c) Bigamy.

(d) A crime defined by Section 270 or 270a of the Penal Code.

§ 986. Juvenile Court Proceedings.

There is no privilege under this article in a proceeding under the Juvenile Court Law, Chapter 2 (commencing with
Section 200) of Part 1 of Division 2 of the Welfare and Institutions Code.

§ 987. Criminal Defendant Offering Communication in Evidence.

There is no privilege under this article in a criminal proceeding in which the communication is offered in evidence by a
defendant who is one of the spouses between whom the communication was made.

§ 990. ''Physician'' Defined.

As used in this article, ''physician'' means a person authorized, or reasonably believed by the patient to be authorized, to
practice medicine in any state or nation.

§ 991. ''Patient'' Defined.

As used in this article, ''patient'' means a person who consults a physician or submits to an examination by a physician
for the purpose of securing a diagnosis or preventive, palliative, or curative treatment of his physical or mental or
emotional condition.

§ 992. ''Confidential Communication Between Patient and Physician'' Defined.

As used in this article, ''confidential communication between patient and physician'' means information, including
information obtained by an examination of the patient, transmitted between a patient and his physician in the course of
that relationship and in confidence by a means which, so far as the patient is aware, discloses the information to no third
persons other than those who are present to further the interest of the patient in the consultation or those to whom
disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose for
which the physician is consulted, and includes a diagnosis made and the advice given by the physician in the course of
that relationship.

§ 993. ''Holder of Privilege'' Defined.

As used in this article, ''holder of the privilege'' means:

(a) The patient when he has no guardian or conservator.
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(b) A guardian or conservator of the patient when the patient has a guardian or conservator.

(c) The personal representative of the patient if the patient is dead.

§ 994. Who May Claim Privilege.

Subject to Section 912 and except as otherwise provided in this article, the patient, whether or not a party, has a
privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between patient
and physician if the privilege is claimed by:

(a) The holder of the privilege;

(b) A person who is authorized to claim the privilege by the holder of the privilege; or

(c) The person who was the physician at the time of the confidential communication, but such person may not claim
the privilege if there is no holder of the privilege in existence or if he or she is otherwise instructed by a person
authorized to permit disclosure.

The relationship of a physician and patient shall exist between a medical or podiatry corporation as defined in the
Medical Practice Act and the patient to whom it renders professional services, as well as between such patients and
licensed physicians and surgeons employed by such corporation to render services to such patients. The word ''persons''
as used in this subdivision includes partnerships, corporations, limited liability companies, associations, and other
groups and entities.

§ 995. When Physician Must Claim Privilege.

The physician who received or made a communication subject to the privilege under this article shall claim the privilege
whenever he is present when the communication is sought to be disclosed and is authorized to claim the privilege under
subdivision (c) of Section 994.

§ 996. Condition of Patient in Issue.

There is no privilege under this article as to a communication relevant to an issue concerning the condition of the patient
if such issue has been tendered by:

(a) The patient;

(b) Any party claiming through or under the patient;

(c) Any party claiming as a beneficiary of the patient through a contract to which the patient is or was a party; or

(d) The plaintiff in an action brought under Section 376 or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient.

§ 997. Services of Physician Sought to Aid in Commission of Crime or Tort or to Escape.

There is no privilege under this article if the services of the physician were sought or obtained to enable or aid anyone to
commit or plan to commit a crime or a tort or to escape detection or apprehension after the commission of a crime or a
tort.
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§ 998. Criminal Proceedings.

There is no privilege under this article in a criminal proceeding.

§ 999. Civil Actions for Damages for Conduct of Patient.

There is no privilege under this article as to a communication relevant to an issue concerning the condition of the patient
in a proceeding to recover damages on account of the conduct of the patient if good cause for disclosure of the
communication is shown.

§ 1000. Parties Claiming Under Deceased Patient.

There is no privilege under this article as to a communication relevant to an issue between parties all of whom claim
through a deceased patient, regardless of whether the claims are by testate or intestate succession or by inter vivos
transaction.

§ 1001. Breach of Duty Arising Out of Physician-Patient Relationship in Issue.

There is no privilege under this article as to a communication relevant to an issue of breach, by the physician or by the
patient, of a duty arising out of the physician-patient relationship.

§ 1002. Intention of Deceased Patient With Respect to Writing Affecting Interest in Property in Issue.

There is no privilege under this article as to a communication relevant to an issue concerning the intention of a patient,
now deceased, with respect to a deed of conveyance, will, or other writing, executed by the patient, purporting to affect
an interest in property.

§ 1003. Validity of Writing Executed by Deceased Patient Affecting Interest in Property in Issue.

There is no privilege under this article as to a communication relevant to an issue concerning the validity of a deed of
conveyance, will, or other writing, executed by a patient, now deceased, purporting to affect an interest in property.

§ 1004. Proceedings to Establish Incompetence.

There is no privilege under this article in a proceeding to commit the patient or otherwise place him or his property, or
both, under the control of another because of his alleged mental or physical condition.

§ 1005. Proceedings to Establish Competence.

There is no privilege under this article in a proceeding brought by or on behalf of the patient to establish his
competence.

§ 1006. Information Required to Be Reported or Recorded by Physician.

There is no privilege under this article as to information that the physician or the patient is required to report to a public
employee, or as to information required to be recorded in a public office, if such report or record is open to public
inspection.

§ 1007. Proceeding by Public Entity Concerning Right, Authority, License, or Privilege.
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There is no privilege under this article in a proceeding brought by a public entity to determine whether a right, authority,
license, or privilege (including the right or privilege to be employed by the public entity or to hold a public office)
should be revoked, suspended, terminated, limited, or conditioned.

§ 1010. ''Psychotherapist'' Defined.

As used in this article, ''psychotherapist'' means a person who is, or is reasonably believed by the patient to be:

(a) A person authorized to practice medicine in any state or nation who devotes, or is reasonably believed by the
patient to devote, a substantial portion of his or her time to the practice of psychiatry.

(b) A person licensed as a psychologist under Chapter 6.6 (commencing with Section 2900) of Division 2 of the
Business and Professions Code.

(c) A person licensed as a clinical social worker under Article 4 (commencing with Section 4996) of Chapter 14 of
Division 2 of the Business and Professions Code, when he or she is engaged in applied psychotherapy of a nonmedical
nature.

(d) A person who is serving as a school psychologist and holds a credential authorizing that service issued by the
state.

(e) A person licensed as a marriage and family therapist under Chapter 13 (commencing with Section 4980) of
Division 2 of the Business and Professions Code.

(f) A person registered as a psychological assistant who is under the supervision of a licensed psychologist or board
certified psychiatrist as required by Section 2913 of the Business and Professions Code, or a person registered as a
marriage and family therapist intern who is under the supervision of a licensed marriage and family therapist, a licensed
clinical social worker, a licensed psychologist, or a licensed physician certified in psychiatry, as specified in Section
4980.44 of the Business and Professions Code.

(g) A person registered as an associate clinical social worker who is under the supervision of a licensed clinical social
worker, a licensed psychologist or a board certified psychiatrist as required by Section 4996.20 or 4996.21 of the
Business and Professions Code.

(h) A person exempt from the Psychology Licensing Law pursuant to subdivision (d) of Section 2909 of the Business
and Professions Code who is under the supervision of a licensed psychologist or board certified psychiatrist.

(i) A psychological intern as defined in Section 2911 of the Business and Professions Code who is under the
supervision of a licensed psychologist or board certified psychiatrist.

(j) A trainee, as defined in subdivision (c) of Section 4980.03 of the Business and Professions Code, who is fulfilling
his or her supervised practicum required by subdivision (b) of Section 4980.40 of the Business and Professions Code
and is supervised by a licensed psychologist, board certified psychiatrist, a licensed clinical social worker, or a licensed
marriage and family therapist.

(k) A person licensed as a registered nurse pursuant to Chapter 6 (commencing with Section 2700) of Division 2 of
the Business and Professions Code, who possesses a master's degree in psychiatric-mental health nursing and is listed as
a psychiatric-mental health nurse by the Board of Registered Nursing.

(l) An advanced practice registered nurse who is certified as a clinical nurse specialist pursuant to Article 9
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(commencing with Section 2838) of Chapter 6 of Division 2 of the Business and Professions Code and who participates
in expert clinical practice in the specialty of psychiatric-mental health nursing.

(m) A person rendering mental health treatment or counseling services as authorized pursuant to Section 6924 of the
Family Code.

§ 1010.5. Application of Privilege to Educational Psychologist.

A communication between a patient and an educational psychologist, licensed under Article 5 (commencing with
Section 4986) of Chapter 13 of Division 2 of the Business and Professions Code, shall be privileged to the same extent,
and subject to the same limitations, as a communication between a patient and a psychotherapist described in
subdivisions (c), (d), and (e) of Section 1010.

§ 1011. ''Patient'' Defined.

As used in this article, ''patient'' means a person who consults a psychotherapist or submits to an examination by a
psychotherapist for the purpose of securing a diagnosis or preventive, palliative, or curative treatment of his mental or
emotional condition or who submits to an examination of his mental or emotional condition for the purpose of scientific
research on mental or emotional problems.

§ 1012. ''Confidential Communication Between Patient and Psychotherapist'' Defined.

As used in this article, ''confidential communication between patient and psychotherapist'' means information, including
information obtained by an examination of the patient, transmitted between a patient and his psychotherapist in the
course of that relationship and in confidence by a means which, so far as the patient is aware, discloses the information
to no third persons other than those who are present to further the interest of the patient in the consultation, or those to
whom disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose
for which the psychotherapist is consulted, and includes a diagnosis made and the advice given by the psychotherapist
in the course of that relationship.

§ 1013. ''Holder of Privilege'' Defined.

As used in this article, ''holder of the privilege'' means:

(a) The patient when he has no guardian or conservator.

(b) A guardian or conservator of the patient when the patient has a guardian or conservator.

(c) The personal representative of the patient if the patient is dead.

§ 1014. Who May Claim Privilege.

Subject to Section 912 and except as otherwise provided in this article, the patient, whether or not a party, has a
privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between patient
and psychotherapist if the privilege is claimed by:

(a) The holder of the privilege.

(b) A person who is authorized to claim the privilege by the holder of the privilege.
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(c) The person who was the psychotherapist at the time of the confidential communication, but the person may not
claim the privilege if there is no holder of the privilege in existence or if he or she is otherwise instructed by a person
authorized to permit disclosure.

The relationship of a psychotherapist and patient shall exist between a psychological corporation as defined in Article 9
(commencing with Section 2995) of Chapter 6.6 of Division 2 of the Business and Professions Code, a marriage and
family therapy corporation as defined in Article 6 (commencing with Section 4987.5) of Chapter 13 of Division 2 of the
Business and Professions Code, or a licensed clinical social workers corporation as defined in Article 5 (commencing
with Section 4998) of Chapter 14 of Division 2 of the Business and Professions Code, and the patient to whom it
renders professional services, as well as between those patients and psychotherapists employed by those corporations to
render services to those patients. The word ''persons'' as used in this subdivision includes partnerships, corporations,
limited liability companies, associations and other groups and entities.

§ 1015. When Psychotherapist Must Claim Privilege.

The psychotherapist who received or made a communication subject to the privilege under this article shall claim the
privilege whenever he is present when the communication is sought to be disclosed and is authorized to claim the
privilege under subdivision (c) of Section 1014.

§ 1016. Condition of Patient in Issue.

There is no privilege under this article as to a communication relevant to an issue concerning the mental or emotional
condition of the patient if such issue has been tendered by:

(a) The patient;

(b) Any party claiming through or under the patient;

(c) Any party claiming as a beneficiary of the patient through a contract to which the patient is or was a party; or

(d) The plaintiff in an action brought under Section 376 or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient.

§ 1017. Court-Appointed Psychotherapist.

(a) There is no privilege under this article if the psychotherapist is appointed by order of a court to examine the patient,
but this exception does not apply where the psychotherapist is appointed by order of the court upon the request of the
lawyer for the defendant in a criminal proceeding in order to provide the lawyer with information needed so that he or
she may advise the defendant whether to enter or withdraw a plea based on insanity or to present a defense based on his
or her mental or emotional condition.

(b) There is no privilege under this article if the psychotherapist is appointed by the Board of Prison Terms to examine a
patient pursuant to the provisions of Article 4 (commencing with Section 2960) of Chapter 7 of Title 1 of Part 3 of the
Penal Code.

§ 1018. Services of Psychotherapist Sought to Aid in Commission of Crime or Tort or to Escape.

There is no privilege under this article if the services of the psychotherapist were sought or obtained to enable or aid
anyone to commit or plan to commit a crime or a tort or to escape detection or apprehension after the commission of a
crime or a tort.
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§ 1019. Parties Claiming Under Deceased Patient.

There is no privilege under this article as to a communication relevant to an issue between parties all of whom claim
through a deceased patient, regardless of whether the claims are by testate or intestate succession or by inter vivos
transaction.

§ 1020. Breach of Duty Arising Out of Psychotherapist-Patient Relationship in Issue.

There is no privilege under this article as to a communication relevant to an issue of breach, by the psychotherapist or
by the patient, of a duty arising out of the psychotherapist-patient relationship.

§ 1021. Intention of Deceased Patient With Respect to Writing Affecting Interest in Property in Issue.

There is no privilege under this article as to a communication relevant to an issue concerning the intention of a patient,
now deceased, with respect to a deed of conveyance, will, or other writing, executed by the patient, purporting to affect
an interest in property.

§ 1022. Validity of Writing Executed by Deceased Patient Affecting Interest in Property in Issue.

There is no privilege under this article as to a communication relevant to an issue concerning the validity of a deed of
conveyance, will, or other writing, executed by a patient, now deceased, purporting to affect an interest in property.

§ 1023. Proceeding in Criminal Action to Determine Sanity.

There is no privilege under this article in a proceeding under Chapter 6 (commencing with Section 1367) of Title 10 of
Part 2 of the Penal Code initiated at the request of the defendant in a criminal action to determine his sanity.

§ 1024. Dangerous Patient.

There is no privilege under this article if the psychotherapist has reasonable cause to believe that the patient is in such
mental or emotional condition as to be dangerous to himself or to the person or property of another and that disclosure
of the communication is necessary to prevent the threatened danger.

§ 1025. Proceeding to Establish Competence.

There is no privilege under this article in a proceeding brought by or on behalf of the patient to establish his
competence.

§ 1026. Information Required to Be Reported or Recorded by Psychotherapist.

There is no privilege under this article as to information that the psychotherapist or the patient is required to report to a
public employee or as to information required to be recorded in a public office, if such report or record is open to public
inspection.

§ 1027. Circumstances for No Privilege.

There is no privilege under this article if all of the following circumstances exist:

(a) The patient is a child under the age of 16.
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(b) The psychotherapist has reasonable cause to believe that the patient has been the victim of a crime and that
disclosure of the communication is in the best interest of the child.

§ 1030. ''Member of the Clergy'' Defined.

As used in this article, a ''member of the clergy'' means a priest, minister, religious practitioner, or similar functionary of
a church or of a religious denomination or religious organization.

§ 1031. ''Penitent'' Defined.

As used in this article, ''penitent'' means a person who has made a penitential communication to a member of the clergy.

§ 1032. ''Penitential Communication'' Defined.

As used in this article, ''penitential communication'' means a communication made in confidence, in the presence of no
third person so far as the penitent is aware, to a member of the clergy who, in the course of the discipline or practice of
the clergy member's church, denomination, or organization, is authorized or accustomed to hear those communications
and, under the discipline or tenets of his or her church, denomination, or organization, has a duty to keep those
communications secret.

§ 1033. Penitent's Privilege.

Subject to Section 912, a penitent, whether or not a party, has a privilege to refuse to disclose, and to prevent another
from disclosing, a penitential communication if he or she claims the privilege.

§ 1034. Member of the Clergy's Privilege.

Subject to Section 912, a member of the clergy, whether or not a party, has a privilege to refuse to disclose a penitential
communication if he or she claims the privilege.

§ 1035. ''Victim'' Defined.

As used in this article, ''victim'' means a person who consults a sexual assault counselor for the purpose of securing
advice or assistance concerning a mental, physical, or emotional condition caused by a sexual assault.

§ 1035.2. ''Sexual Assault Counselor'' Defined.

As used in this article, ''sexual assault counselor'' means any of the following:

(a) A person who is engaged in any office, hospital, institution, or center commonly known as a rape crisis center,
whose primary purpose is the rendering of advice or assistance to victims of sexual assault and who has received a
certificate evidencing completion of a training program in the counseling of sexual assault victims issued by a
counseling center that meets the criteria for the award of a grant established pursuant to Section 13837 of the Penal
Code and who meets one of the following requirements:

(1) Is a psychotherapist as defined in Section 1010; has a master's degree in counseling or a related field; or has one
year of counseling experience, at least six months of which is in rape crisis counseling.

(2) Has 40 hours of training as described below and is supervised by an individual who qualifies as a counselor under
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paragraph (1). The training, supervised by a person qualified under paragraph (1), shall include, but not be limited to,
the following areas:

(A) Law.

(B) Medicine.

(C) Societal attitudes.

(D) Crisis intervention and counseling techniques.

(E) Role playing.

(F) Referral services.

(G) Sexuality.

(b) A person who is employed by any organization providing the programs specified in Section 13835.2 of the Penal
Code, whether financially compensated or not, for the purpose of counseling and assisting sexual assault victims, and
who meets one of the following requirements:

(1) Is a psychotherapist as defined in Section 1010; has a master's degree in counseling or a related field; or has one
year of counseling experience, at least six months of which is in rape assault counseling.

(2) Has the minimum training for sexual assault counseling required by guidelines established by the employing
agency pursuant to subdivision (c) of Section 13835.10 of the Penal Code, and is supervised by an individual who
qualifies as a counselor under paragraph (1). The training, supervised by a person qualified under paragraph (1), shall
include, but not be limited to, the following areas:

(A) Law.

(B) Victimology.

(C) Counseling.

(D) Client and system advocacy.

(E) Referral services.

§ 1035.4. ''Confidential Communication Between Sexual Assault Counselor and Victim'' Defined.

As used in this article, ''confidential communication between the sexual assault counselor and the victim'' means
information transmitted between the victim and the sexual assault counselor in the course of their relationship and in
confidence by a means which, so far as the victim is aware, discloses the information to no third persons other than
those who are present to further the interests of the victim in the consultation or those to whom disclosures are
reasonably necessary for the transmission of the information or an accomplishment of the purposes for which the sexual
assault counselor is consulted. The term includes all information regarding the facts and circumstances involving the
alleged sexual assault and also includes all information regarding the victim's prior or subsequent sexual conduct, and
opinions regarding the victim's sexual conduct or reputation in sexual matters.
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The court may compel disclosure of information received by the sexual assault counselor which constitutes relevant
evidence of the facts and circumstances involving an alleged sexual assault about which the victim is complaining and
which is the subject of a criminal proceeding if the court determines that the probative value outweighs the effect on the
victim, the treatment relationship, and the treatment services if disclosure is compelled. The court may also compel
disclosure in proceedings related to child abuse if the court determines the probative value outweighs the effect on the
victim, the treatment relationship, and the treatment services if disclosure is compelled.

When a court is ruling on a claim of privilege under this article, the court may require the person from whom disclosure
is sought or the person authorized to claim the privilege, or both, to disclose the information in chambers out of the
presence and hearing of all persons except the person authorized to claim the privilege and such other persons as the
person authorized to claim the privilege is willing to have present. If the judge determines that the information is
privileged and must not be disclosed, neither he or she nor any other person may ever disclose, without the consent of a
person authorized to permit disclosure, what was disclosed in the course of the proceedings in chambers.

If the court determines certain information shall be disclosed, the court shall so order and inform the defendant. If the
court finds there is a reasonable likelihood that particular information is subject to disclosure pursuant to the balancing
test provided in this section, the following procedure shall be followed:

(1) The court shall inform the defendant of the nature of the information which may be subject to disclosure.

(2) The court shall order a hearing out of the presence of the jury, if any, and at the hearing allow the questioning of
the sexual assault counselor regarding the information which the court has determined may be subject to disclosure.

(3) At the conclusion of the hearing, the court shall rule which items of information, if any, shall be disclosed. The
court may make an order stating what evidence may be introduced by the defendant and the nature of questions to be
permitted. The defendant may then offer evidence pursuant to the order of the court. Admission of evidence concerning
the sexual conduct of the complaining witness is subject to Sections 352, 782, and 1103.

§ 1035.6. ''Holder of the Privilege'' Defined.

As used in this article, ''holder of the privilege'' means:

(a) The victim when such person has no guardian or conservator.

(b) A guardian or conservator of the victim when the victim has a guardian or conservator.

(c) The personal representative of the victim if the victim is dead.

§ 1035.8. When Privilege to Refuse to Disclose Confidential Communication May Be Claimed.

A victim of a sexual assault, whether or not a party, has a privilege to refuse to disclose, and to prevent another from
disclosing, a confidential communication between the victim and a sexual assault counselor if the privilege is claimed
by any of the following:

(a) The holder of the privilege;

(b) A person who is authorized to claim the privilege by the holder of the privilege; or

(c) The person who was the sexual assault counselor at the time of the confidential communication, but that person may
not claim the privilege if there is no holder of the privilege in existence or if he or she is otherwise instructed by a
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person authorized to permit disclosure.

§ 1036. When Counselor Shall Claim Privilege.

The sexual assault counselor who received or made a communication subject to the privilege under this article shall
claim the privilege if he or she is present when the communication is sought to be disclosed and is authorized to claim
the privilege under subdivision (c) of Section 1035.8.

§ 1036.2. ''Sexual Assault'' Defined.

As used in this article, ''sexual assault'' includes all of the following:

(a) Rape, as defined in Section 261 of the Penal Code.

(b) Unlawful sexual intercourse, as defined in Section 261.5 of the Penal Code.

(c) Rape in concert with force and violence, as defined in Section 264.1 of the Penal Code.

(d) Rape of a spouse, as defined in Section 262 of the Penal Code.

(e) Sodomy, as defined in Section 286 of the Penal Code, except a violation of subdivision (e) of that section.

(f) A violation of Section 288 of the Penal Code.

(g) Oral copulation, as defined in Section 288a of the Penal Code, except a violation of subdivision (e) of that section.

(h) Sexual penetration, as defined in Section 289 of the Penal Code.

(i) Annoying or molesting a child under 18, as defined in Section 647a of the Penal Code.

(j) Any attempt to commit any of the above acts.

§ 1037. ''Victim'' Defined.

As used in this article, ''victim'' means any person who suffers domestic violence, as defined in Section 1037.7.

§ 1037.1. ''Domestic Violence Counselor'' Defined.

(a)(1)

As used in this article, ''domestic violence counselor'' means a person who is employed by a domestic violence
victim service organization, as defined in this article, whether financially compensated or not, for the purpose of
rendering advice or assistance to victims of domestic violence and who has at least 40 hours of training as specified in
paragraph (2).

(2) The 40 hours of training shall be supervised by an individual who qualifies as a counselor under paragraph (1), and
who has at least one year of experience counseling domestic violence victims for the domestic violence victim service
organization. The training shall include, but need not be limited to, the following areas: history of domestic violence,
civil and criminal law as it relates to domestic violence, the domestic violence victim-counselor privilege and other laws
that protect the confidentiality of victim records and information, societal attitudes towards domestic violence, peer
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counseling techniques, housing, public assistance and other financial resources available to meet the financial needs of
domestic violence victims, and referral services available to domestic violence victims.

(3) A domestic violence counselor who has been employed by the domestic violence victim service organization for a
period of less than six months shall be supervised by a domestic violence counselor who has at least one year of
experience counseling domestic violence victims for the domestic violence victim service organization.

(b) As used in this article, ''domestic violence victim service organization'' means a nongovernmental organization or
entity that provides shelter, programs, or services to victims of domestic violence and their children, including, but not
limited to, either of the following:

(1) Domestic violence shelter-based programs, as described in Section 18294 of the Welfare and Institutions Code.

(2) Other programs with the primary mission to provide services to victims of domestic violence whether or not that
program exists in an agency that provides additional services.

§ 1037.2. ''Confidential Communication'' Defined; Court Ordered Disclosure of Information Received by Domestic
Violence Counselor.

(a) As used in this article, ''confidential communication'' means any information, including, but not limited to, written or
oral communication, transmitted between the victim and the counselor in the course of their relationship and in
confidence by a means which, so far as the victim is aware, discloses the information to no third persons other than
those who are present to further the interests of the victim in the consultation or those to whom disclosures are
reasonably necessary for the transmission of the information or an accomplishment of the purposes for which the
domestic violence counselor is consulted. The term includes all information regarding the facts and circumstances
involving all incidences of domestic violence, as well as all information about the children of the victim or abuser and
the relationship of the victim with the abuser.

(b) The court may compel disclosure of information received by a domestic violence counselor which constitutes
relevant evidence of the facts and circumstances involving a crime allegedly perpetrated against the victim or another
household member and which is the subject of a criminal proceeding, if the court determines that the probative value of
the information outweighs the effect of disclosure of the information on the victim, the counseling relationship, and the
counseling services. The court may compel disclosure if the victim is either dead or not the complaining witness in a
criminal action against the perpetrator. The court may also compel disclosure in proceedings related to child abuse if the
court determines that the probative value of the evidence outweighs the effect of the disclosure on the victim, the
counseling relationship, and the counseling services.

(c) When a court rules on a claim of privilege under this article, it may require the person from whom disclosure is
sought or the person authorized to claim the privilege, or both, to disclose the information in chambers out of the
presence and hearing of all persons except the person authorized to claim the privilege and such other persons as the
person authorized to claim the privilege consents to have present. If the judge determines that the information is
privileged and shall not be disclosed, neither he nor she nor any other person may disclose, without the consent of a
person authorized to permit disclosure, any information disclosed in the course of the proceedings in chambers.

(d) If the court determines that information shall be disclosed, the court shall so order and inform the defendant in the
criminal action. If the court finds there is a reasonable likelihood that any information is subject to disclosure pursuant
to the balancing test provided in this section, the procedure specified in subdivisions (1), (2), and (3) of Section 1035.4
shall be followed.

§ 1037.3. Effect on Obligation to Report Child Abuse.
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Nothing in this article shall be construed to limit any obligation to report instances of child abuse as required by Section
11166 of the Penal Code.

§ 1037.4. ''Holder of the Privilege'' Defined.

As used in this article, ''holder of the privilege'' means:

(a) The victim when he or she has no guardian or conservator.

(b) A guardian or conservator of the victim when the victim has a guardian or conservator, unless the guardian or
conservator is accused of perpetrating domestic violence against the victim.

§ 1037.5. Privilege to Refuse Disclosure.

A victim of domestic violence, whether or not a party to the action, has a privilege to refuse to disclose, and to prevent
another from disclosing, a confidential communication between the victim and a domestic violence counselor in any
proceeding specified in Section 901 if the privilege is claimed by any of the following persons:

(a) The holder of the privilege.

(b) A person who is authorized to claim the privilege by the holder of the privilege.

(c) The person who was the domestic violence counselor at the time of the confidential communication. However, that
person may not claim the privilege if there is no holder of the privilege in existence or if he or she is otherwise
instructed by a person authorized to permit disclosure.

§ 1037.6. Claim of Privilege by Domestic Violence Counselor; Circumstances.

The domestic violence counselor who received or made a communication subject to the privilege granted by this article
shall claim the privilege whenever he or she is present when the communication is sought to be disclosed and he or she
is authorized to claim the privilege under subdivision (c) of Section 1037.5.

§ 1037.7. ''Domestic Violence'' Defined.

As used in this article, ''domestic violence'' means ''domestic violence'' as defined in Section 6211 of the Family Code.

§ 1037.8. Informing Victim of Limitations on Confidentiality of Communications.

A domestic violence counselor shall inform a domestic violence victim of any applicable limitations on confidentiality
of communications between the victim and the domestic violence counselor. This information may be given orally.

§ 1038. Right to Prevent Disclosure of Confidential Communication Between Victim and Caseworker; Who May Claim
Privilege; Notice to Victim.

(a) A trafficking victim, whether or not a party to the action, has a privilege to refuse to disclose, and to prevent another
from disclosing, a confidential communication between the victim and a human trafficking caseworker if the privilege
is claimed by any of the following persons:

(1) The holder of the privilege.
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(2) A person who is authorized to claim the privilege by the holder of the privilege.

(3) The person who was the human trafficking caseworker at the time of the confidential communication. However,
that person may not claim the privilege if there is no holder of the privilege in existence or if he or she is otherwise
instructed by a person authorized to permit disclosure. The human trafficking caseworker who received or made a
communication subject to the privilege granted by this article shall claim the privilege whenever he or she is present
when the communication is sought to be disclosed and he or she is authorized to claim the privilege under this section.

(b) A human trafficking caseworker shall inform a trafficking victim of any applicable limitations on confidentiality of
communications between the victim and the caseworker. This information may be given orally.

§ 1038.1. When Court May Compel Disclosure; Ruling on Claim of Privilege.

(a) The court may compel disclosure of information received by a human trafficking caseworker that constitutes
relevant evidence of the facts and circumstances involving a crime allegedly perpetrated against the victim and that is
the subject of a criminal proceeding, if the court determines that the probative value of the information outweighs the
effect of disclosure of the information on the victim, the counseling relationship, and the counseling services. The court
may compel disclosure if the victim is either dead or not the complaining witness in a criminal action against the
perpetrator.

(b) When a court rules on a claim of privilege under this article, it may require the person from whom disclosure is
sought or the person authorized to claim the privilege, or both, to disclose the information in chambers out of the
presence and hearing of all persons except the person authorized to claim the privilege and those other persons that the
person authorized to claim the privilege consents to have present.

(c) If the judge determines that the information is privileged and shall not be disclosed, neither he nor she nor any other
person may disclose, without the consent of a person authorized to permit disclosure, any information disclosed in the
course of the proceedings in chambers. If the court determines that information shall be disclosed, the court shall so
order and inform the defendant in the criminal action. If the court finds there is a reasonable likelihood that any
information is subject to disclosure pursuant to the balancing test provided in this section, the procedure specified in
paragraphs (1), (2), and (3) of Section 1035.4 shall be followed.

§ 1038.2. Definitions.

(a) As used in this article, ''victim'' means any person who is a ''trafficking victim'' as defined in Section 236.1.

(b) As used in this article, ''human trafficking caseworker'' means any of the following:

(1) A person who is employed by any organization providing the programs specified in Section 18294 of the Welfare
and Institutions Code, whether financially compensated or not, for the purpose of rendering advice or assistance to
victims of human trafficking, who has received specialized training in the counseling of human trafficking victims, and
who meets one of the following requirements:

(A) Has a master's degree in counseling or a related field; or has one year of counseling experience, at least six
months of which is in the counseling of human trafficking victims.

(B) Has at least 40 hours of training as specified in this paragraph and is supervised by an individual who qualifies
as a counselor under subparagraph (A), or is a psychotherapist, as defined in Section 1010. The training, supervised by a
person qualified under subparagraph (A), shall include, but need not be limited to, the following areas: history of human
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trafficking, civil and criminal law as it relates to human trafficking, societal attitudes towards human trafficking, peer
counseling techniques, housing, public assistance and other financial resources available to meet the financial needs of
human trafficking victims, and referral services available to human trafficking victims. A portion of this training must
include an explanation of privileged communication.

(2) A person who is employed by any organization providing the programs specified in Section 13835.2 of the Penal
Code, whether financially compensated or not, for the purpose of counseling and assisting human trafficking victims,
and who meets one of the following requirements:

(A) Is a psychotherapist as defined in Section 1010, has a master' s degree in counseling or a related field, or has one
year of counseling experience, at least six months of which is in rape assault counseling.

(B) Has the minimum training for human trafficking counseling required by guidelines established by the employing
agency pursuant to subdivision (c) of Section 13835.10 of the Penal Code, and is supervised by an individual who
qualifies as a counselor under subparagraph (A). The training, super-vised by a person qualified under subparagraph
(A), shall include, but not be limited to, law, victimology, counseling techniques, client and system advocacy, and
referral services. A portion of this training must include an explanation of privileged communication.

(c) As used in this article, ''confidential communication'' means information transmitted between the victim and the
caseworker in the course of their relationship and in confidence by a means which, so far as the victim is aware,
discloses the information to no third persons other than those who are present to further the interests of the victim in the
consultation or those to whom disclosures are reasonably necessary for the transmission of the information or an
accomplishment of the purposes for which the human trafficking counselor is consulted. It includes all information
regarding the facts and circumstances involving all incidences of human trafficking.

(d) As used in this article, ''holder of the privilege'' means the victim when he or she has no guardian or conservator, or a
guardian or conservator of the victim when the victim has a guardian or conservator.

§ 1040. Official Information.

(a) As used in this section, ''official information'' means information acquired in confidence by a public employee in the
course of his or her duty and not open, or officially disclosed, to the public prior to the time the claim of privilege is
made.

(b) A public entity has a privilege to refuse to disclose official information, and to prevent another from disclosing
official information, if the privilege is claimed by a person authorized by the public entity to do so and:

(1) Disclosure is forbidden by an act of the Congress of the United States or a statute of this state; or

(2) Disclosure of the information is against the public interest because there is a necessity for preserving the
confidentiality of the information that outweighs the necessity for disclosure in the interest of justice; but no privilege
may be claimed under this paragraph if any person authorized to do so has consented that the information be disclosed
in the proceeding. In determining whether disclosure of the information is against the public interest, the interest of the
public entity as a party in the outcome of the proceeding may not be considered.

(c) Notwithstanding any other provision of law, the Employment Development Department shall disclose to law
enforcement agencies, in accordance with the provisions of subdivision (k) of Section 1095 and subdivision (b) of
Section 2714 of the Unemployment Insurance Code, information in its possession relating to any person if an arrest
warrant has been issued for the person for commission of a felony.
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§ 1041. Identity of Informer.

(a) Except as provided in this section, a public entity has a privilege to refuse to disclose the identity of a person who
has furnished information as provided in subdivision (b) purporting to disclose a violation of a law of the United States
or of this state or of a public entity in this state, and to prevent another from disclosing such identity, if the privilege is
claimed by a person authorized by the public entity to do so and:

(1) Disclosure is forbidden by an act of the Congress of the United States or a statute of this state; or

(2) Disclosure of the identity of the informer is against the public interest because there is a necessity for preserving
the confidentiality of his identity that outweighs the necessity for disclosure in the interest of justice; but no privilege
may be claimed under this paragraph if any person authorized to do so has consented that the identity of the informer be
disclosed in the proceeding. In determining whether disclosure of the identity of the informer is against the public
interest, the interest of the public entity as a party in the outcome of the proceeding may not be considered.

(b) This section applies only if the information is furnished in confidence by the informer to:

(1) A law enforcement officer;

(2) A representative of an administrative agency charged with the administration or enforcement of the law alleged to
be violated; or

(3) Any person for the purpose of transmittal to a person listed in paragraph (1) or (2).

(c) There is no privilege under this section to prevent the informer from disclosing his identity.

§ 1042. Criminal Proceedings; Exercise of Privilege Requires Finding Adverse to Public Entity; Validity of Searches.

(a) Except where disclosure is forbidden by an act of the Congress of the United States, if a claim of privilege under this
article by the state or a public entity in this state is sustained in a criminal proceeding, the presiding officer shall make
such order or finding of fact adverse to the public entity bringing the proceeding as is required by law upon any issue in
the proceeding to which the privileged information is material.

(b) Notwithstanding subdivision (a), where a search is made pursuant to a warrant valid on its face, the public entity
bringing a criminal proceeding is not required to reveal to the defendant official information or the identity of an
informer in order to establish the legality of the search or the admissibility of any evidence obtained as a result of it.

(c) Notwithstanding subdivision (a), in any preliminary hearing, criminal trial, or other criminal proceeding, any
otherwise admissible evidence of information communicated to a peace officer by a confidential informant, who is not a
material witness to the guilt or innocence of the accused of the offense charged, is admissible on the issue of reasonable
cause to make an arrest or search without requiring that the name or identity of the infor mant be disclosed if the judge
or magistrate is satisfied, based upon evidence produced in open court, out of the presence of the jury, that such
information was received from a reliable informant and in his discretion does not require such disclosure.

(d) When in any such criminal proceeding, a party demands disclosure of the identity of the informant on the ground the
informant is a material witness on the issue of guilt, the court shall conduct a hearing at which all parties may present
evidence on the issue of disclosure. Such hearing shall be conducted outside the presence of the jury, if any. During the
hearing, if the privilege provided for in Section 1041 is claimed by a person authorized to do so or if a person who is
authorized to claim such privilege refuses to answer any question on the ground that the answer would tend to disclose
the identity of the informant, the prosecuting attorney may request that the court hold an in camera hearing. If such a
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request is made, the court shall hold such a hearing outside the presence of the defendant and his counsel. At the in
camera hearing, the prosecution may offer evidence which would tend to disclose or which discloses the identity of the
informant to aid the court in its determination whether there is a reasonable possibility that nondisclosure might deprive
the defendant of a fair trial. A reporter shall be present at the in camera hearing. Any transcription of the proceedings at
the in camera hearing, as well as any physical evidence presented at the hearing, shall be ordered sealed by the court,
and only a court may have access to its contents. The court shall not order disclosure, nor strike the testimony of the
witness who invokes the privilege, nor dismiss the criminal proceeding, if the party offering the witness refuses to
disclose the identity of the informant, unless, based upon the evidence presented at the hearing held in the presence of
the defendant and his counsel and the evidence presented at the in camera hearing, the court concludes that there is a
reasonable possibility that nondisclosure might deprive the defendant of a fair trial.

§ 1043. Investigation of Citizens' Complaints--Discovery or Disclosure of Peace or Custodial Officer Personnel
Records.

(a) In any case in which discovery or disclosure is sought of peace or custodial officer personnel records or records
maintained pursuant to Section 832.5 of the Penal Code or information from those records, the party seeking the
discovery or disclosure shall file a written motion with the appropriate court or administrative body upon written notice
to the governmental agency which has custody and control of the records. The written notice shall be given at the times
prescribed by subdivision (b) of Section 1005 of the Code of Civil Procedure. Upon receipt of the notice the
governmental agency served shall immediately notify the individual whose records are sought.

(b) The motion shall include all of the following:

(1) Identification of the proceeding in which discovery or disclosure is sought, the party seeking discovery or
disclosure, the peace or custodial officer whose records are sought, the governmental agency which has custody and
control of the records, and the time and place at which the motion for discovery or disclosure shall be heard.

(2) A description of the type of records or information sought.

(3) Affidavits showing good cause for the discovery or disclosure sought, setting forth the materiality thereof to the
subject matter involved in the pending litigation and stating upon reasonable belief that the governmental agency
identified has the records or information from the records.

(c) No hearing upon a motion for discovery or disclosure shall be held without full compliance with the notice
provisions of this section except upon a showing by the moving party of good cause for noncompliance, or upon a
waiver of the hearing by the governmental agency identified as having the records.

§ 1044. Access to Medical or Psychological Records.

Nothing in this article shall be construed to affect the right of access to records of medical or psychological history
where such access would otherwise be available under Section 996 or 1016.

§ 1045. Peace or Custodial Officer Records--Matters Included and Excluded From Disclosure.

(a) Nothing in this article shall be construed to affect the right of access to records of complaints, or investigations of
complaints, or discipline imposed as a result of those investigations, concerning an event or transaction in which the
peace officer or custodial officer, as defined in Section 831.5 of the Penal Code, participated, or which he or she
perceived, and pertaining to the manner in which he or she performed his or her duties, provided that information is
relevant to the subject matter involved in the pending litigation.

Page 98
3-A California Deposition and Discovery Practice



(b) In determining relevance, the court shall examine the information in chambers in conformity with Section 915, and
shall exclude from disclosure:

(1) Information consisting of complaints concerning conduct occurring more than five years before the event or
transaction that is the subject of the litigation in aid of which discovery or disclosure is sought.

(2) In any criminal proceeding the conclusions of any officer investigating a complaint filed pursuant to Section 832.5
of the Penal Code.

(3) Facts sought to be disclosed that are so remote as to make disclosure of little or no practical benefit.

(c) In determining relevance where the issue in litigation concerns the policies or pattern of conduct of the employing
agency, the court shall consider whether the information sought may be obtained from other records maintained by the
employing agency in the regular course of agency business which would not necessitate the disclosure of individual
personnel records.

(d) Upon motion seasonably made by the governmental agency which has custody or control of the records to be
examined or by the officer whose records are sought, and upon good cause showing the necessity thereof, the court may
make any order which justice requires to protect the officer or agency from unnecessary annoyance, embarrassment or
oppression.

(e) The court shall, in any case or proceeding permitting the disclosure or discovery of any peace or custodial officer
records requested pursuant to Section 1043, order that the records disclosed or discovered may not be used for any
purpose other than a court proceeding pursuant to applicable law.

§ 1046. Disclosure in Actions Alleging Excessive Force by Peace or Custodial Officer--Contents of Motion.

In any case, otherwise authorized by law, in which the party seeking disclosure is alleging excessive force by a peace
officer or custodial officer, as defined in Section 831.5 of the Penal Code, in connection with the arrest of that party, or
for conduct alleged to have occurred within a jail facility, the motion shall include a copy of the police report setting
forth the circumstances under which the party was stopped and arrested, or a copy of the crime report setting forth the
circumstances under which the conduct is alleged to have occurred within a jail facility.

§ 1047. Records of Peace or Custodial Officers Not Present During Arrest, Prior to Time of Booking, or at Time
Conduct Alleged to Have Occurred Within Jail Facility.

Records of peace officers or custodial officers, as defined in Section 831.5 of the Penal Code, including supervisorial
officers, who either were not present during the arrest or had no contact with the party seeking disclosure from the time
of the arrest until the time of booking, or who were not present at the time the conduct is alleged to have occurred
within a jail facility, shall not be subject to disclosure.

§ 1050. Political Vote.

If he claims the privilege, a person has a privilege to refuse to disclose the tenor of his vote at a public election where
the voting is by secret ballot unless he voted illegally or he previously made an unprivileged disclosure of the tenor of
his vote.

§ 1060. Trade Secret.

If he or his agent or employee claims the privilege, the owner of a trade secret has a privilege to refuse to disclose the
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secret, and to prevent another from disclosing it, if the allowance of the privilege will not tend to conceal fraud or
otherwise work injustice.

§ 1061. Definitions; Protective Orders.

(a) For purposes of this section, and Sections 1062 and 1063:

(1) ''Trade secret'' means ''trade secret,'' as defined in subdivision (d) of Section 3426.1 of the Civil Code, or paragraph
(9) of subdivision (a) of Section 499c of the Penal Code.

(2) ''Article'' means ''article,'' as defined in paragraph (2) of subdivision (a) of Section 499c of the Penal Code.

(b) In addition to Section 1062, the following procedure shall apply whenever the owner of a trade secret wishes to
assert his or her trade secret privilege, as provided in Section 1060, during a criminal proceeding:

(1) The owner of the trade secret shall file a motion for a protective order, or the people may file the motion on the
owner's behalf and with the owner's permission. The motion shall include an affidavit based upon personal knowledge
listing the affiant's qualifications to give an opinion concerning the trade secret at issue, identifying, without revealing,
the alleged trade secret and articles which disclose the secret, and presenting evidence that the secret qualifies as a trade
secret under either subdivision (d) of Section 3426.1 of the Civil Code or paragraph (9) of subdivision (a) of Section
499c of the Penal Code. The motion and affidavit shall be served on all parties in the proceeding.

(2) Any party in the proceeding may oppose the request for the protective order by submitting affidavits based upon
the affiant's personal knowledge. The affidavits shall be filed under seal, but shall be provided to the owner of the trade
secret and to all parties in the proceeding. Neither the owner of the trade secret nor any party in the proceeding may
disclose the affidavit to persons other than to counsel of record without prior court approval.

(3) The movant shall, by a preponderance of the evidence, show that the issuance of a protective order is proper. The
court may rule on the request without holding an evidentiary hearing. However, in its discretion, the court may choose
to hold an in camera evidentiary hearing concerning disputed articles with only the owner of the trade secret, the
people's representative, the defendant, and defendant's counsel present. If the court holds such a hearing, the parties'
right to examine witnesses shall not be used to obtain discovery, but shall be directed solely toward the question of
whether the alleged trade secret qualifies for protection.

(4) If the court finds that a trade secret may be disclosed during any criminal proceeding unless a protective order is
issued and that the issuance of a protective order would not conceal a fraud or work an injustice, the court shall issue a
protective order limiting the use and dissemination of the trade secret, including, but not limited to, articles disclosing
that secret. The protective order may, in the court's discretion, include the following provisions:

(A) That the trade secret may be disseminated only to counsel for the parties, including their associate attorneys,
paralegals, and investigators, and to law enforcement officials or clerical officials.

(B) That the defendant may view the secret only in the presence of his or her counsel, or if not in the presence of his
or her counsel, at counsel's offices.

(C) That any party seeking to show the trade secret, or articles containing the trade secret, to any person not
designated by the protective order shall first obtain court approval to do so:

(i) The court may require that the person receiving the trade secret do so only in the presence of counsel for the
party requesting approval.
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(ii) The court may require the person receiving the trade secret to sign a copy of the protective order and to agree
to be bound by its terms. The order may include a provision recognizing the owner of the trade secret to be a third-party
beneficiary of that agreement.

(iii) The court may require a party seeking disclosure to an expert to provide that expert's name, employment
history, and any other relevant information to the court for examination. The court shall accept that information under
seal, and the information shall not be disclosed by any court except upon termination of the action and upon a showing
of good cause to believe the secret has been disseminated by a court-approved expert. The court shall evaluate the
expert and determine whether the expert poses a discernible risk of disclosure. The court shall withhold approval if the
expert's economic interests place the expert in a competitive position with the victim, unless no other experts are
available. The court may interview the expert in camera in aid of its ruling. If the court rejects the expert, it shall state
its reasons for doing so on the record and a transcript of those reasons shall be prepared and sealed.

(D) That no articles disclosing the trade secret shall be filed or otherwise made a part of the court record available to
the public without approval of the court and prior notice to the owner of the secret. The owner of the secret may give
either party permission to accept the notice on the owner's behalf.

(E) Other orders as the court deems necessary to protect the integrity of the trade secret.

(c) A ruling granting or denying a motion for a protective order filed pursuant to subdivision (b) shall not be construed
as a determination that the alleged trade secret is or is not a trade secret as defined by subdivision (d) of Section 3426.1
of the Civil Code or paragraph (9) of subdivision (a) of Section 499c of the Penal Code. Such a ruling shall not have any
effect on any civil litigation.

(d) This section shall have prospective effect only and shall not operate to invalidate previously entered protective
orders.

§ 1062. Closed Criminal Proceedings.

(a) Notwithstanding any other provision of law, in a criminal case, the court, upon motion of the owner of a trade secret,
or upon motion by the People with the consent of the owner, may exclude the public from any portion of a criminal
proceeding where the proponent of closure has demonstrated a substantial probability that the trade secret would
otherwise be disclosed to the public during that proceeding and a substantial probability that the disclosure would cause
serious harm to the owner of the secret, and where the court finds that there is no overriding public interest in an open
proceeding. No evidence, however, shall be excluded during a criminal proceeding pursuant to this section if it would
conceal a fraud, work an injustice, or deprive the People or the defendant of a fair trial.

(b) The motion made pursuant to subdivision (a) shall identify, without revealing, the trade secrets which would
otherwise be disclosed to the public. A showing made pursuant to subdivision (a) shall be made during an in-camera
hearing with only the owner of the trade secret, the People's representative, the defendant, and defendant's counsel
present. A court reporter shall be present during the hearing. Any transcription of the proceedings at the in-camera
hearing, as well as any articles presented at that hearing, shall be ordered sealed by the court and only a court may allow
access to its contents upon a showing of good cause. The court, in ruling upon the motion made pursuant to subdivision
(a), may consider testimony presented or affidavits filed in any proceeding held in that action.

(c) If, after the in-camera hearing described in subdivision (b), the court determines that exclusion of trade secret
information from the public is appropriate, the court shall close only that portion of the criminal proceeding necessary
to prevent disclosure of the trade secret. Before granting the motion, however, the court shall find and state for the
record that the moving party has met its burden pursuant to subdivision (b), and that the closure of that portion of the
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proceeding will not deprive the People or the defendant of a fair trial.

(d) The owner of the trade secret, the People, or the defendant may seek relief from a ruling denying or granting closure
by petitioning a higher court for extraordinary relief.

(e) Whenever the court closes a portion of a criminal proceeding pursuant to this section, a transcript of that closed
proceeding shall be made available to the public as soon as practicable. The court shall redact any information
qualifying as a trade secret before making that transcript available.

(f) The court, subject to Section 867 of the Penal Code, may allow witnesses who are bound by a protective order
entered in the criminal proceeding protecting trade secrets, pursuant to Section 1061, to remain within the courtroom
during the closed portion of the proceeding.

§ 1063. Requests to Seal Articles.

The following provisions shall govern requests to seal articles which are protected by a protective order entered
pursuant to Evidence Code Section 1060 or 1061:

(a) The People shall request sealing of articles reasonably expected to be filed or admitted into evidence as follows:

(1) No less than 10 court days before trial, and no less than five court days before any other criminal proceeding, the
People shall file with the court a list of all articles which the People reasonably expect to file with the court, or admit
into evidence, under seal at that proceeding. That list shall be available to the public. The People may be relieved from
providing timely notice upon showing that exigent circumstances prevent that notice.

(2) The court shall not allow the listed articles to be filed, admitted into evidence, or in any way made a part of the
court record otherwise open to the public before holding a hearing to consider any objections to the People's request to
seal the articles. The court at that hearing shall allow those objecting to the sealing to state their objections.

(3) After hearing any objections to sealing, the court shall conduct an in-camera hearing with only the owner of the
trade secret contained within those articles, the People's representative, defendant, and defendant's counsel present. The
court shall review the articles sought to be sealed, evaluate objections to sealing, and determine whether the People have
satisfied the constitutional standards governing public access to articles which are part of the judicial record. The court
may consider testimony presented or affidavits filed in any proceeding held in that action. The People, defendant, and
the owner of the trade secret may file affidavits based on the affiant's personal knowledge to be considered at that
hearing. Those affidavits are to be sealed and not released to the public, but shall be made available to the parties. The
court may rule on the request to seal without taking testimony. If the court takes testimony, examination of witnesses
shall not be used to obtain discovery, but shall be directed solely toward whether sealing is appropriate.

(4) If the court finds that the movant has satisfied appropriate constitutional standards with respect to sealing
particular articles, the court shall seal those articles if and when they are filed, admitted into evidence, or in any way
made a part of the court record otherwise open to the public. The articles shall not be unsealed absent an order of a court
upon a showing of good cause. Failure to examine the court file for notice of a request to seal shall not constitute good
cause to consider objections to sealing.

(b) The following procedure shall apply to other articles made a part of the court record:

(1) Where any articles protected by a protective order entered pursuant to Section 1060 or 1061 are filed, admitted
into evidence, or in any way made a part of the court record in such a way as to be otherwise open to the public, the
People, a defendant, or the owner of a trade secret contained within those articles may request the court to seal those
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articles.

(2) The request to seal shall be made by noticed motion filed with the court. It may also be made orally in court at
the time the articles are made a part of the court record. Where the request is made orally, the movant must file within
24 hours a written description of that request, including a list of the articles which are the subject of that request. These
motions and lists shall be available to the public.

(3) The court shall promptly conduct hearings as provided in paragraphs (2), (3), and (4) of subdivision (a). The
court shall, pending the hearings, seal those articles which are the subject of the request. Where a request to seal is made
orally, the court may conduct hearings at the time the articles are made a part of the court record, but shall reconsider its
ruling in light of additional objections made by objectors within two court days after the written record of the request to
seal is made available to the public.

(4) Any articles sealed pursuant to these hearings shall not be unsealed absent an order of a court upon a showing of
good cause. Failure to examine the court file for notice of a request to seal shall not constitute good cause to consider
objections to sealing.

§ 1070. Newsmen's Privilege; Unpublished Information.

(a) A publisher, editor, reporter, or other person connected with or employed upon a newspaper, magazine, or other
periodical publication, or by a press association or wire service, or any person who has been so connected or employed,
cannot be adjudged in contempt by a judicial, legislative, administrative body, or any other body having the power to
issue subpoenas, for refusing to disclose, in any proceeding as defined in Section 901, the source of any information
procured while so connected or employed for publication in a newspaper, magazine or other periodical publication, or
for refusing to disclose any unpublished information obtained or prepared in gathering, receiving or processing of
information for communication to the public.

(b) Nor can a radio or television news reporter or other person connected with or employed by a radio or television
station, or any person who has been so connected or employed, be so adjudged in contempt for refusing to disclose the
source of any information procured while so connected or employed for news or news commentary purposes on radio or
television, or for refusing to disclose any unpublished information obtained or prepared in gathering, receiving or
processing of information for communication to the public.

(c) As used in this section, ''unpublished information'' includes information not disseminated to the public by the person
from whom disclosure is sought, whether or not related information has been disseminated and includes, but is not
limited to, all notes, outtakes, photographs, tapes or other data of whatever sort not itself disseminated to the public
through a medium of communication, whether or not published information based upon or related to such material has
been disseminated.

§ 1560. Copies--Transmittal.

(a) As used in this article:

(1) ''Business'' includes every kind of business described in Section 1270.

(2) ''Record'' includes every kind of record maintained by a business.

(b) Except as provided in Section 1564, when a subpoena duces tecum is served upon the custodian of records or other
qualified witness of a business in an action in which the business is neither a party nor the place where any cause of
action is alleged to have arisen, and the subpoena requires the production of all or any part of the records of the
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business, it is sufficient compliance therewith if the custodian or other qualified witness delivers by mail or otherwise a
true, legible, and durable copy of all of the records described in the subpoena to the clerk of the court or to another
person described in subdivision (d) of Section 2026.010 of the Code of Civil Procedure, together with the affidavit
described in Section 1561, within one of the following time periods:

(1) In any criminal action, five days after the receipt of the subpoena.

(2) In any civil action, within 15 days after the receipt of the subpoena.

(3) Within the time agreed upon by the party who served the subpoena and the custodian or other qualified witness.

(c) The copy of the records shall be separately enclosed in an inner envelope or wrapper, sealed, with the title and
number of the action, name of witness, and date of subpoena clearly inscribed thereon; the sealed envelope or wrapper
shall then be enclosed in an outer envelope or wrapper, sealed, and directed as follows:

(1) If the subpoena directs attendance in court, to the clerk of the court.

(2) If the subpoena directs attendance at a deposition, to the officer before whom the deposition is to be taken, at the
place designated in the subpoena for the taking of the deposition or at the officer's place of business.

(3) In other cases, to the officer, body, or tribunal conducting the hearing, at a like address.

(d) Unless the parties to the proceeding otherwise agree, or unless the sealed envelope or wrapper is returned to a
witness who is to appear personally, the copy of the records shall remain sealed and shall be opened only at the time of
trial, deposition, or other hearing, upon the direction of the judge, officer, body, or tribunal conducting the proceeding,
in the presence of all parties who have appeared in person or by counsel at the trial, deposition, or hearing. Records that
are original documents and that are not introduced in evidence or required as part of the record shall be returned to the
person or entity from whom received. Records that are copies may be destroyed.

(e) As an alternative to the procedures described in subdivisions (b), (c), and (d), the subpoenaing party in a civil action
may direct the witness to make the records available for inspection or copying by the party's attorney, the attorney's
representative, or deposition officer as described in Section 2020.420 of the Code of Civil Procedure, at the witness'
business address under reasonable conditions during normal business hours. Normal business hours, as used in this
subdivision, means those hours that the business of the witness is normally open for business to the public. When
provided with at least five business days' advance notice by the party's attorney, attorney's representative, or deposition
officer, the witness shall designate a time period of not less than six continuous hours on a date certain for copying of
records subject to the subpoena by the party's attorney, attorney's representative, or deposition officer. It shall be the
responsibility of the attorney's representative to deliver any copy of the records as directed in the subpoena.
Disobedience to the deposition subpoena issued pursuant to this subdivision is punishable as provided in Section
2020.240 of the Code of Civil Procedure.

§ 1561. Affidavit Accompanying Record.

(a) The records shall be accompanied by the affidavit of the custodian or other qualified witness, stating in substance
each of the following:

(1) The affiant is the duly authorized custodian of the records or other qualified witness and has authority to certify
the records.

(2) The copy is a true copy of all the records described in the subpoena duces tecum, or pursuant to subdivision (e) of
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Section 1560 the records were delivered to the attorney, the attorney's representative, or deposition officer for copying
at the custodian's or witness' place of business, as the case may be.

(3) The records were prepared by the personnel of the business in the ordinary course of business at or near the time of
the act, condition, or event.

(4) The identity of the records.

(5) A description of the mode of preparation of the records.

(b) If the business has none of the records described, or only part thereof, the custodian or other qualified witness shall
so state in the affidavit, and deliver the affidavit and those records that are available in one of the manners provided in
Section 1560.

(c) Where the records described in the subpoena were delivered to the attorney or his or her representative or deposition
officer for copying at the custodian's or witness' place of business, in addition to the affidavit required by subdivision
(a), the records shall be accompanied by an affidavit by the attorney or his or her representative or deposition officer
stating that the copy is a true copy of all the records delivered to the attorney or his or her representative or deposition
officer for copying.

§ 1562. Admissibility of Copies and Affidavits.

If the original records would be admissible in evidence if the custodian or other qualified witness had been present and
testified to the matters stated in the affidavit, and if the requirements of Section 1271 have been met, the copy of the
records is admissible in evidence. The affidavit is admissible as evidence of the matters stated therein pursuant to
Section 1561 and the matters so stated are presumed true. When more than one person has knowledge of the facts, more
than one affidavit may be made. The presumption established by this section is a presumption affecting the burden of
producing evidence.

§ 1563. Witness Fees.

(a) This article shall not be interpreted to require tender or payment of more than one witness fee and one mileage fee or
other charge, to a witness or witness' business, unless there is an agreement to the contrary between the witness and the
requesting party.

(b) All reasonable costs incurred in a civil proceeding by any witness which is not a party with respect to the production
of all or any part of business records the production of which is requested pursuant to a subpoena duces tecum may be
charged against the party serving the subpoena duces tecum.

(1) ''Reasonable cost,'' as used in this section, shall include, but not be limited to, the following specific costs: ten
cents ($0.10) per page for standard reproduction of documents of a size 8 1/2 by 14 inches or less; twenty cents ($0.20)
per page for copying of documents from microfilm; actual costs for the reproduction of oversize documents or the
reproduction of documents requiring special processing which are made in response to a subpoena; reasonable clerical
costs incurred in locating and making the records available to be billed at the maximum rate of twenty-four dollars
($24) per hour per person, computed on the basis of six dollars ($6) per quarter hour or fraction thereof; actual postage
charges; and the actual cost, if any, charged to the witness by a third person for the retrieval and return of records held
offsite by that third person.

(2) The requesting party, or the requesting party's deposition officer, shall not be required to pay those costs or any
estimate thereof prior to the time the records are available for delivery pursuant to the subpoena, but the witness may
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demand payment of costs pursuant to this section simultaneous with actual delivery of the subpoenaed records, and until
payment is made, is under no obligation to deliver the records.

(3) The witness shall submit an itemized statement for the costs to the requesting party, or the requesting party's
deposition officer, setting forth the reproduction and clerical costs incurred by the witness. Should the costs exceed
those authorized in paragraph (1), or the witness refuses to produce an itemized statement of costs as required by
paragraph (3), upon demand by the requesting party, or the requesting party's deposition officer, the witness shall
furnish a statement setting forth the actions taken by the witness in justification of the costs.

(4) The requesting party may petition the court in which the action is pending to recover from the witness all or a part
of the costs paid to the witness, or to reduce all or a part of the costs charged by the witness, pursuant to this
subdivision, on the grounds that those costs were excessive. Upon the filing of the petition the court shall issue an order
to show cause and from the time the order is served on the witness the court has jurisdiction over the witness. The court
may hear testimony on the order to show cause and if it finds that the costs demanded and collected, or charged but not
collected, exceed the amount authorized by this subdivision, it shall order the witness to remit to the requesting party, or
reduce its charge to the requesting party by an amount equal to, the amount of the excess. In the event that the court
finds the costs excessive and charged in bad faith by the witness, the court shall order the witness to remit the full
amount of the costs demanded and collected, or excuse the requesting party from any payment of costs charged but not
collected, and the court shall also order the witness to pay the requesting party the amount of the reasonable expenses
incurred in obtaining the order including attorney's fees. If the court finds the costs were not excessive, the court shall
order the requesting party to pay the witness the amount of the reasonable expenses incurred in defending the petition,
including attorney's fees.

(5) If a subpoena is served to compel the production of business records and is subsequently withdrawn, or is quashed,
modified or limited on a motion made other than by the witness, the witness shall be entitled to reimbursement pursuant
to paragraph (1) for all costs incurred in compliance with the subpoena to the time that the requesting party has notified
the witness that the subpoena has been withdrawn or quashed, modified or limited. In the event the subpoena is
withdrawn or quashed, if those costs are not paid within 30 days after demand therefor, the witness may file a motion in
the court in which the action is pending for an order requiring payment, and the court shall award the payment of
expenses and attorney's fees in the manner set forth in paragraph (4).

(6) Where the records are delivered to the attorney, the attorney's representative, or the deposition officer for
inspection or photocopying at the witness' place of business, the only fee for complying with the subpoena shall not
exceed fifteen dollars ($15), plus the actual cost, if any, charged to the witness by a third person for retrieval and return
of records held offsite by that third person. If the records are retrieved from microfilm, the reasonable cost, as defined in
paragraph (1), shall also apply.

(c) When the personal attendance of the custodian of a record or other qualified witness is required pursuant to Section
1564, in a civil proceeding, he or she shall be entitled to the same witness fees and mileage permitted in a case where
the subpoena requires the witness to attend and testify before a court in which the action or proceeding is pending and to
any additional costs incurred as provided by subdivision (b).

§ 1564. Personal Attendance of Custodian or Witness.

The personal attendance of the custodian or other qualified witness and the production of the original records is not
required unless, at the discretion of the requesting party, the subpoena duces tecum contains a clause which reads:

''The personal attendance of the custodian or other qualified witness and the production of the original records are
required by this subpoena. The procedure authorized pursuant to subdivision (b) of Section 1560, and Sections 1561 and
1562, of the Evidence Code will not be deemed sufficient compliance with this subpoena.''
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§ 1565. Custodian as Witness of Party Serving First Subpoena.

If more than one subpoena duces tecum is served upon the custodian of records or other qualified witness and the
personal attendance of the custodian or other qualified witness is required pursuant to Section 1564, the witness shall be
deemed to be the witness of the party serving the first such subpoena duces tecum.

§ 1566. Applicable Proceedings.

This article applies in any proceeding in which testimony can be compelled.

§ 1567. Admissibility of Certain Income and Benefit Information Provided by Employer in Proceeding to Modify or
Terminate Order for Child, Family, or Spousal Support.

A completed form described in Section 3664 of the Family Code for income and benefit information provided by the
employer may be admissible in a proceeding for modification or termination of an order for child, family, or spousal
support if both of the following requirements are met:

(a) The completed form complies with Sections 1561 and 1562.

(b) A copy of the completed form and notice was served on the employee named therein pursuant to Section 3664 of the
Family Code.
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Chapter 4. Miscellaneous
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Division 10. Discovery

Chapter 1. Format of Discovery

3.1000 331 Format of supplemental and further
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Chapter 3. Discovery Motions
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Division 3. Filing and Service
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Rule 3.250. Limitations on the Filing of Papers

(a) Papers not to be filed. The following papers, whether offered separately or as attachments to other documents, may
not be filed unless they are offered as relevant to the determination of an issue in a law and motion proceeding or other
hearing or are ordered filed for good cause:

(1) Subpoena;

(2) Subpoena duces tecum;

(3) Deposition notice, and response;

(4) Notice to consumer or employee, and objection;

(5) Notice of intention to record testimony by audio or video tape;

(6) Notice of intention to take an oral deposition by telephone, videoconference, or other remote electronic means;

(7) Agreement to set or extend time for deposition, agreement to extend time for response to discovery requests,
and notice of these agreements;

(8) Interrogatories, and responses or objections to interrogatories;

(9) Demand for production or inspection of documents, things, and places, and responses or objections to demand;

(10) Request for admissions, and responses or objections to request;

(11) Agreement for physical and mental examinations;

(12) Demand for delivery of medical reports, and response;

(13) Demand for exchange of expert witnesses;
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(14) Demand for production of discoverable reports and writings of expert witnesses;

(15) List of expert witnesses whose opinion a party intends to offer in evidence at trial and declaration;

(16) Statement that a party does not presently intend to offer the testimony of any expert witness;

(17) Declaration for additional discovery;

(18) Stipulation to enlarge the scope of number of discovery requests from that specified by statute, and notice of
the stipulation;

(19) Demand for bill of particulars or an accounting, and response;

(20) Request for statement of damages, and response, unless it is accompanied by a request to enter default and is
the notice of special and general damages;

(21) Notice of deposit of jury fees;

(22) Notice to produce party, agent, or tangible things before a court, and response; and

(23) Offer to compromise, unless accompanied by an original proof of acceptance and a written judgment for the
court's signature and entry of judgment.

(b) Retaining originals of papers not filed. Unless the paper served is a response, the party who serves a paper listed in
(a) must retain the original with the original proof of service affixed. The original of a response must be served, and it
must be retained by the person upon whom it is served. All original papers must be retained until six months after final
disposition of the case, unless the court on motion of any party and for good cause shown orders the original papers
preserved for a longer period.

(c) Papers defined. As used in this rule, papers include printed forms furnished by the clerk, but do not include notices
filed and served by the clerk.
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Division 10. Discovery
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3-B California Deposition and Discovery Practice Rule 3.1000

Rule 3.1000. Format of Supplemental and Further Discovery

(a) Supplemental interrogatories and responses, etc. In each set of supplemental interrogatories, supplemental responses
to interrogatories, amended answers to interrogatories, and further responses to interrogatories, inspection demands, and
admission requests, the following must appear in the first paragraph immediately below the title of the case:

(1) The identity of the propounding, demanding, or requesting party;

(2) The identity of the responding party;

(3) The set number being propounded or responded to; and

(4) The nature of the paper.

(b) Identification of responses. Each supplemental or further response and each amended answer must be identified by
the same number or letter and be in the same sequence as the corresponding interrogatory, inspection demand, or
admission request, but the text of the interrogatory, demand, or request need not be repeated.
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CALIFORNIA RULES OF COURT
Title 3. Civil Rules

Division 10. Discovery
Chapter 2. Conduct of Discovery

3-B California Deposition and Discovery Practice Rule 3.1010

Rule 3.1010. Oral Depositions by Telephone, Videoconference, or Other Remote Electronic Means

(a) Taking depositions. Any party may take an oral deposition by telephone, videoconference, or other remote
electronic means, provided:

(1) Notice is served with the notice of deposition or the subpoena;

(2) That party makes all arrangements for any other party to participate in the deposition in an equivalent manner.
However, each party so appearing must pay all expenses incurred by it or properly allocated to it;

(3) Any party may be personally present at the deposition without giving prior notice.

(b) Appearing and participating in depositions. Any party may appear and participate in an oral deposition by
telephone, videoconference, or other remote electronic means, provided:

(1) Written notice of such appearance is served by personal delivery or fax at least three court days before the
deposition;

(2) The party so appearing makes all arrangements and pays all expenses incurred for the appearance.

(c) Party deponent's appearance. A party deponent must appear at his or her deposition in person and be in the presence
of the deposition officer.

(d) Nonparty deponent's appearance. A nonparty deponent may appear at his or her deposition by telephone,
videoconference, or other remote electronic means with court approval upon a finding of good cause and no prejudice to
any party. The deponent must be sworn in the presence of the deposition officer or by any other means stipulated to by
the parties or ordered by the court. Any party may be personally present at the deposition.

(e) Court orders. On motion by any person, the court in a specific action may make such other orders as it deems
appropriate.
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3-B California Deposition and Discovery Practice Rule 3.1020

Rule 3.1020. Format of Discovery Motions

(a) Separate statement required. Any motion involving the content of a discovery request or the responses to such a
request must be accompanied by a separate statement. The motions that require a separate statement include a motion:

(1) To compel further responses to requests for admission;

(2) To compel further responses to interrogatories;

(3) To compel further responses to a demand for inspection of documents or tangible things;

(4) To compel answers at a deposition;

(5) To compel or to quash the production of documents or tangible things at a deposition;

(6) For medical examination over objection; and

(7) For issue or evidentiary sanctions.

(b) Separate statement not required. A separate statement is not required when no response has been provided to the
request for discovery.

(c) Contents of separate statement. A separate statement is a separate document filed and served with the discovery
motion that provides all the information necessary to understand each discovery request and all the responses to it that
are at issue. The separate statement must be full and complete so that no person is required to review any other
document in order to determine the full request and the full response. Material must not be incorporated into the
separate statement by reference. The separate statement must include--for each discovery request (e.g., each
interrogatory, request for admission, deposition question, or inspection demand) to which a further response, answer, or
production is requested--the following:

(1) The text of the request, interrogatory, question, or inspection demand;
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(2) The text of each response, answer, or objection, and any further responses or answers;

(3) A statement of the factual and legal reasons for compelling further responses, answers, or production as to each
matter in dispute;

(4) If necessary, the text of all definitions, instructions, and other matters required to understand each discovery
request and the responses to it;

(5) If the response to a particular discovery request is dependent on the response given to another discovery request,
or if the reasons a further response to a particular discovery request is deemed necessary are based on the response to
some other discovery request, the other request and the response to it must be set forth; and

(6) If the pleadings, other documents in the file, or other items of discovery are relevant to the motion, the party
relying on them must summarize each relevant document.

(d) Identification of interrogatories, demands, or requests. A motion concerning interrogatories, inspection demands, or
admission requests must identify the interrogatories, demands, or requests by set and number.
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DIVISION IV APPENDICES
APPENDIX B Text of Related California Rules of Court

CALIFORNIA RULES OF COURT
Title 3. Civil Rules

Division 10. Discovery
Chapter 3. Discovery Motions

3-B California Deposition and Discovery Practice Rule 3.1025

Rule 3.1025. Service of Motion Papers on Nonparty Deponent

A written notice and all moving papers supporting a motion to compel an answer to a deposition question or to
compel production of a document or tangible thing from a nonparty deponent must be personally served on the nonparty
deponent unless the nonparty deponent agrees to accept service by mail at an address specified on the deposition record.
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APPENDIX B Text of Related California Rules of Court

CALIFORNIA RULES OF COURT
Title 3. Civil Rules

Division 10. Discovery
Chapter 3. Discovery Motions

3-B California Deposition and Discovery Practice Rule 3.1030

Rule 3.1030. Sanctions for Failure to Provide Discovery

(a) Sanctions despite no opposition. The court may award sanctions under the Discovery Act in favor of a party who
files a motion to compel discovery, even though no opposition to the motion was filed, or opposition to the motion was
withdrawn, or the requested discovery was provided to the moving party after the motion was filed.

(b) Failure to oppose not an admission. The failure to file a written opposition or to appear at a hearing or the voluntary
provision of discovery shall not be deemed an admission that the motion was proper or that sanctions should be
awarded.
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3-C California Deposition and Discovery Practice APPENDIX C.syn

§ C.syn Synopsis to Appendix C: Correlation Tables

App_C.01 Former Civil Discovery Act of 1986 to Civil Discovery Act (July 1, 2005)

App_C.02 Civil Discovery Act (July 1, 2005) to Former Civil Discovery Act of 1986
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DIVISION IV APPENDICES
APPENDIX C Correlation Tables

3-C California Deposition and Discovery Practice App_C.01

App_C.01 Former Civil Discovery Act of 1986 to Civil Discovery Act (July 1, 2005)

[All references are to the California Code of Civil Procedure]

Former Provision New Provision

2016(a) ................................................................... 2016.010

2016(b) ................................................................... 2016.020

2016(c) ................................................................... 2016.070

2017(a) ................................................................... 2017.010

2017(b) ................................................................... 2017.210

2017(c), 1st P ................................................................... 2017.020(a)

2017(c), 2d P ................................................................... 2017.020(b)

2017(d), 1st P ................................................................... 2017.220(a)

2017(d), 2d P ................................................................... 2017.220(b)

2017(e)(1), 1st snt. ................................................................... 2017.730(a)

2017(e)(1), 2d snt. ................................................................... 2017.730(b)

2017(e)(2) ................................................................... 2017.730(c)

2017(e)(3), 1st & 2d snt. ................................................................... 2017.730(d)

2017(e)(3), 3d snt. ................................................................... 2017.730(e)

2017(e)(4) ................................................................... 2017.720(a)

2017(e)(5), 1st-4th snt. ................................................................... 2017.740(a)

2017(e)(5), 5th-7th snt. ................................................................... 2017.740(b)

2017(e)(6) ................................................................... 2017.710

2017(e)(7) ................................................................... 2017.720(b)

2017(e)(8) ................................................................... 2017.720(c)

2018(a) ................................................................... 2018.020

2018(b) ................................................................... 2018.030(b)

2018(c) ................................................................... 2018.030(a)

2018(d), 1st & 2d snt. ................................................................... 2018.040

2018(d), 3d snt. ................................................................... 2018.050

2018(d), 4th snt. ................................................................... 2018.060
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2018(e), 1st snt. ................................................................... 2018.070(a)-(b)

2018(e), 2d snt. ................................................................... 2018.070(c)

2018(f), 1st P ................................................................... 2018.080

2018(f), 2d P ................................................................... 2018.010

2019(a) ................................................................... 2019.010

2019(b), intro. clause ................................................................... 2019.030(a), intro. clause

2019(b)(1) ................................................................... 2019.030(a)(1)

2019(b)(2) ................................................................... 2019.030(a)(2)

2019(b), next-to-last P ................................................................... 2019.030(b)

2019(b), last P ................................................................... 2019.030(c)

2019(c), 1st snt. ................................................................... 2019.020(a)

2019(c), 2d snt. ................................................................... 2019.020(b)

2019(d) ................................................................... 2019.210

2019(e) ................................................................... 2016.050

2020(a), 1st snt. ................................................................... 2020.010(a)

2020(a), 2d snt. ................................................................... 2020.010(b)

2020(a), 3d snt. (including items (1)-(3)) ................................................................... 2020.020

2020(a), last P ................................................................... 2020.030

2020(b), 1st snt. ................................................................... 2020.210(a)

2020(b), 2d snt. ................................................................... 2020.210(b)

2020(c) ................................................................... 2020.310

2020(d)(1), 1st snt. .................................................................. 2020.410(a)-(b)

2020(d)(1), 2d-4th snt. ................................................................... 2020.410(c)

2020(d)(2) ................................................................... 2020.410(d)

2020(d)(3) ................................................................... 2020.420

2020(d)(4), 1st snt. ................................................................... 2020.430(a), (e)

2020(d)(4), 2d snt. ................................................................... 2020.430(b)

2020(d)(4), 3d & 4th snt. ................................................................... 2020.430(c)

2020(d)(4), 5th & 6th snt. ................................................................... 2020.430(d)

2020(d)(5) ................................................................... 2020.440

2020(d)(6) ................................................................... 2020.430(f)

2020(e), 1st snt. ................................................................... 2020.510(a)

2020(e), 2d snt. ................................................................... 2020.510(b)

2020(e), 2d P ................................................................... 2020.510(c)

2020(f), 1st snt. ................................................................... 2020.220(a)

2020(f), 2d snt. ................................................................... 2020.220(b)

2020(f), 2d P ................................................................... 2020.230(a)

2020(f), 3d P ................................................................... 2020.230(b)
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2020(g) ................................................................... 2020.220(c)

2020(h) ................................................................... 2020.240

2021 ................................................................... 2016.030

2023(a)(1)-(8) & (9), 1st snt. ................................................................... 2023.010

2023(a)(9), 2d snt. ................................................................... 2023.020

2023(b), intro. clause ................................................................... 2023.030, intro. clause

2023(b)(1) ................................................................... 2023.030(a)

2023(b)(2) ................................................................... 2023.030(b)

2023(b)(3) ................................................................... 2023.030(c)

2023(b)(4) ................................................................... 2023.030(d)

2023(b)(5) ................................................................... 2023.030(e)

2023(c) ................................................................... 2023.040

2024(a), 1st snt. ................................................................... 2024.020(a)

2024(a), 2d snt. ................................................................... Not continued (redundant). See 2016.060.

2024(a), 3d snt. ................................................................... 2024.010

2024(a), 4th snt. ................................................................... 2024.020(b)

2024(b) ................................................................... 2024.040(a)

2024(c) ................................................................... 2024.040(b)

2024(d) (excluding 2d. snt.) ................................................................... 2024.030

2024(d), 2d. snt.................................................................... 2016.060

2024(e), 1st P ................................................................... 2024.050(a)

2024(e), 2d P (including items (1)-(4)) ................................................................... 2024.050(b)

2024(e), last P ................................................................... 2024.050(c)

2024(f) ................................................................... 2024.060

2024(g) ................................................................... 2016.060

2025(a) ................................................................... 2025.010

2025(b) ................................................................... 2025.210

2025(c), 1st snt. ................................................................... 2025.220(a), intro. clause

2025(c), 2d snt. ................................................................... 2025.220(b)

2025(c), 3d & 4th snt. ................................................................... 2025.240(a)

2025(c), 2d P ................................................................... 2025.240(b)

2025(d), intro. clause ................................................................... 2025.220(a), intro. clause

2025(d)(1) ................................................................... 2025.220(a)(1)

2025(d)(2) ................................................................... 2025.220(a)(2)

2025(d)(3) ................................................................... 2025.220(a)(3)

2025(d)(4) ................................................................... 2025.220(a)(4)

2025(d)(5) ................................................................... 2025.220(a)(5)

2025(d)(6), 1st P ....................................................................2025.220(a)(6)
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2025(d)(6), 2d P, 1st snt. ................................................................... 2025.230

2025(d)(6), 2d P, 2d snt. ................................................................... Not continued (redundant). See
2020.310(e),2020.510(a)(1).

2025(d)(6), 3d P ................................................................... 2025.240(c)

2025(e)(1) ................................................................... 2025.250(a)

2025(e)(2), 1st snt. ................................................................... 2025.250(b)

2025(e)(2), 2d & 3d snt. ................................................................... 2025.250(c)

2025(e)(3), 1st P ................................................................... 2025.260(a)

2025(e)(3), 2d P (including items (A)-(F)) ................................................................... 2025.260(b)

2025(e)(3), next-to-last P ................................................................... 2025.260(c)

2025(e)(3), last P ................................................................... 2025.260(d)

2025(f), 1st & 2d snt. ................................................................... 2025.270(a)

2025(f), 3d snt. ................................................................... 2025.270(b)

2025(f), 2d P ................................................................... 2025.270(c)

2025(g), 1st snt. ................................................................... 2025.410(a)

2025(g), 2d & 3d snt. ................................................................... 2025.410(b)

2025(g), 2d P ................................................................... 2025.410(c)

2025(g), 3d P ................................................................... 2025.410(d)

2025(h)(1) ................................................................... 2025.280(a)

2025(h)(2) ................................................................... 2025.280(b)

2025(h)(3), 1st snt. ................................................................... 2025.310(a)

2025(h)(3), 2d & 3d snt. ................................................................... 2025.310(b)

2025(h)(3), 4th snt. ................................................................... 2025.310(c)

2025(i), 1st P ................................................................... 2025.420(a)

2025(i), 2d P (including items (1)-(15)) ................................................................... 2025.420(b)

2025(i), next-to-last P ................................................................... 2025.420(c)

2025(i), last P ................................................................... 2025.420(d)

2025(j)(1) ................................................................... 2025.430

2025(j)(2), 1st P ................................................................... 2025.440(a)

2025(j)(2), 2d P ................................................................... 2025.440(b)

2025(j)(3), 1st snt. ................................................................... 2025.450(a)

2025(j)(3), 2d snt. ................................................................... 2025.450(b)

2025(j)(3), 3d & 4th snt. ................................................................... 2025.450(c)

2025(j)(3), 2d P ................................................................... 2025.450(d)

2025(k), intro. clause ................................................................... 2025.320, intro. clause

2025(k)(1) ................................................................... 2025.320(a)

2025(k)(2) ................................................................... 2025.320(b)

2025(k)(3) ................................................................... 2025.320(c)

Page 124
3-C California Deposition and Discovery Practice App_C.01



2025(k)(4) ................................................................... 2025.320(d)

2025(k)(5) ................................................................... 2025.320(e)

2025(l )(1), 1st snt. ................................................................... 2025.330(a)

2025(l )(1), 2d snt. ................................................................... 2025.330(b)

2025(l )(1), 3d-5th snt. ................................................................... 2025.330(c)

2025(l )(1), 6th snt. ................................................................... 2025.330(d)

2025(l )(2), intro. clause ................................................................... 2025.340, intro. clause

2025(l )(2)(A) ................................................................... 2025.340(a)

2025(l )(2)(B), 1st & 2d snt. ................................................................... 2025.340(b)

2025(l )(2)(B), 3d snt. ................................................................... 2025.340(c)

2025(l )(2)(B), 4th-6th snt. ................................................................... 2025.340(d)

2025(l )(2)(B), 7th & 8th snt. .................................................................. 2025.340(e)

2025(l )(2)(B), 9th & 10th snt. ................................................................... 2025.340(f)

2025(l )(2)(C) ................................................................... 2025.340(g)

2025(l )(2)(D) ................................................................... 2025.340(h)

2025(l )(2)(E) ................................................................... 2025.340(i)

2025(l )(2)(F) ................................................................... 2025.340(j)

2025(l )(2)(G) ................................................................... 2025.340(k)

2025(l )(2)(H) ................................................................... 2025.340(l )

2025(l )(2)(I) ................................................................... 2025.340(m)

2025(l )(3) ................................................................... 2025.330(e)

2025(m)(1) ................................................................... 2025.460(a)

2025(m)(2) ................................................................... 2025.460(b)

2025(m)(3) ................................................................... 2025.460(c)

2025(m)(4) ................................................................... 2025.460(d)

2025(n), 1st & 2d snt. ................................................................... 2025.470

2025(n), 3d & 4th snt. ................................................................... 2025.420(b)(16)

2025(n), 2d P ................................................................... 2025.470

2025(o), 1st snt. ................................................................... 2025.480(a)

2025(o), 2d snt. ................................................................... 2025.480(b)

2025(o), 3d & 4th snt. ................................................................... 2025.480(c)

2025(o), 5th & 6th snt. ................................................................... 2025.480(d)

2025(o), 7th snt. ................................................................... 2025.480(e)

2025(o), 2d P ................................................................... 2025.480(f)

2025(o), 3d P ................................................................... 2025.480(g)

2025(p), 1st snt. ................................................................... 2025.510(a)

2025(p), 2d snt. ................................................................... 2025.510(b)

2025(p), 3d snt. ................................................................... 2025.510(c)
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2025(p), 4th snt. ................................................................... 2025.510(d)

2025(p), 5th & 6th snt. ................................................................... 2025.510(e)

2025(p), 7th snt. ................................................................... 2025.510(f)

2025(p), 2d P ................................................................... 2025.510(g)

2025(q)(1), 1st snt. ................................................................... 2025.520(a)

2025(q)(1), 2d snt. ................................................................... 2025.520(b)

2025(q)(1), 2d P, 1st & 2d snt. ................................................................... 2025.520(c)

2025(q)(1), 2d P, 3d snt. ................................................................... 2025.520(d)

2025(q)(1), 3d P, 1st & 2d snt. ................................................................... 2025.520(e)

2025(q)(1), 3d P, 3d snt. ................................................................... 2025.520(f)

2025(q)(1), 3d P, 4th snt. ................................................................... 2025.520(g)

2025(q)(1), 4th P ................................................................... 2025.520(h)

2025(q)(2), 1st snt. ................................................................... 2025.530(a)

2025(q)(2), 2d snt. ................................................................... 2025.530(b)

2025(q)(2), 2d P, 1st snt. ................................................................... 2025.530(c)

2025(q)(2), 2d P, 2d snt. ................................................................... 2025.530(d)

2025(q)(2), 2d P, 3d snt. ................................................................... 2025.530(e)

2025(q)(2), 3d P ................................................................... 2025.530(f)

2025(r)(1) ................................................................... 2025.540(a)

2025(r)(2) ................................................................... 2025.540(b)

2025(s)(1), 1st P ................................................................... 2025.550(a)

2025(s)(1), 2d P ................................................................... 2025.550(b)

2025(s)(2), 1st P ................................................................... 2025.560(a)

2025(s)(2), 2d P ................................................................... 2025.560(b)

2025(s)(2), 3d P ................................................................... 2025.560(c)

2025(t), 1st snt. ................................................................... 2025.610(a)

2025(t), 2d snt. ................................................................... 2025.610(b)

2025(t), 3d snt. ................................................................... 2025.610(c)

2025(t), 4th snt. ................................................................... 2025.610(d)

2025(u), intro. clause ................................................................... 2025.620, intro. clause

2025(u)(1) ................................................................... 2025.620(a)

2025(u)(2) ................................................................... 2025.620(b)

2025(u)(3) ................................................................... 2025.620(c)

2025(u)(4) ................................................................... 2025.620(d)

2025(u)(5) ................................................................... 2025.620(e)

2025(u)(6) ................................................................... 2025.620(f)

2025(u)(7) ................................................................... 2025.620(g)

2025(v) ................................................................... 2025.320(f)

Page 126
3-C California Deposition and Discovery Practice App_C.01



2025.5(a) ................................................................... 2025.570(a)

2025.5(b), 1st snt. ................................................................... 2025.570(b)

2025.5(b), 2d snt. ................................................................... 2025.570(c)

2025.5(c) ................................................................... 2025.570(d)

2026(a) ................................................................... 2026.010(a)

2026(b)(1) ................................................................... 2026.010(b)

2026(b)(2) ................................................................... 2026.010(c)

2026(c), 1st snt. ................................................................... 2026.010(d)

2026(c), 2d snt. ................................................................... 2026.010(e)

2026(c), 3d-7th snt. ................................................................... 2026.010(f)

2027(a) ................................................................... 2027.010(a)

2027(b)(1) ................................................................... 2027.010(b)

2027(b)(2) ................................................................... 2027.010(c)

2027(c), 1st P ................................................................... 2027.010(d)

2027(c), 2d P ................................................................... 2027.010(e)

2028(a) ................................................................... 2028.010

2028(b) ................................................................... 2028.020

2028(c), 1st P ................................................................... 2028.030(a)

2028(c), 2d P ................................................................... 2028.030(b)

2028(c), 3d P ................................................................... 2028.030(c)

2028(c), 4th P ................................................................... 2028.030(d)

2028(c), 5th P ................................................................... 2028.030(e)

2028(d)(1), 1st & 2d snt. ................................................................... 2028.040(a)

2028(d)(1), 3d-5th snt. ................................................................... 2028.040(b)

2028(d)(1), 2d P ................................................................... 2028.040(c)

2028(d)(2), 1st & 2d snt. ................................................................... 2028.050(a)

2028(d)(2), 3d-5th snt. ................................................................... 2028.050(b)

2028(d)(2), 2d P ................................................................... 2028.050(c)

2028(e), 1st snt. ................................................................... 2028.060(a)

2028(e), 2d snt. ................................................................... 2028.060(b)

2028(f) ................................................................... 2028.070

2028(g) ................................................................... 2028.080

2029 ................................................................... 2029.010

2030(a) ................................................................... 2030.010(a)

2030(b), 1st snt. ................................................................... 2030.020(a)

2030(b), 2d snt. ................................................................... 2030.020(b)

2030(b), 3d snt. ................................................................... 2030.020(c)

2030(c)(1), 1st snt. ................................................................... 2030.030(a)
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2030(c)(1), 2d & 3d snt. ................................................................... 2030.030(b)

2030(c)(1), 4th snt. ................................................................... 2030.030(c)

2030(c)(2), 1st P (including items (A)-(C)) ................................................................... 2030.040(a)

2030(c)(2), last P ................................................................... 2030.040(b)

2030(c)(3) ................................................................... 2030.050

2030(c)(4), 1st snt. ................................................................... 2030.060(a)

2030(c)(4), 2d snt. ................................................................... 2030.060(b)

2030(c)(4), 3d snt. ................................................................... 2030.060(c)

2030(c)(5), 1st & 2d snt. ................................................................... 2030.060(d)

2030(c)(5), 3d snt. ................................................................... 2030.060(e)

2030(c)(5), 4th snt. ................................................................... 2030.060(f)

2030(c)(6) ................................................................... 2030.010(b)

2030(c)(7) ................................................................... 2030.060(g)

2030(c)(8), 1st snt. ................................................................... 2030.070(a)-(b)

2030(c)(8), 2d snt. ................................................................... 2030.070(c)

2030(d) ................................................................... 2030.080

2030(e), 1st P ................................................................... 2030.090(a)

2030(e), 2d P (including items (1)-(7)) ................................................................... 2030.090(b)

2030(e), next-to-last P ................................................................... 2030.090(c)

2030(e), last P ................................................................... 2030.090(d)

2030(f), 1st snt. ................................................................... 2030.210(a)

2030(f), 2d snt. ................................................................... 2030.210(b)

2030(f), 3d snt. ................................................................... 2030.210(c)

2030(f)(1), 1st snt. ................................................................... 2030.220(a)

2030(f)(1), 2d snt. ................................................................... 2030.220(b)

2030(f)(1), 3d snt. ................................................................... 2030.220(c)

2030(f)(2) ................................................................... 2030.230

2030(f)(3), 1st snt. ................................................................... 2030.240(a)

2030(f)(3), 2d-4th snt. ................................................................... 2030.240(b)

2030(g), 1st snt. ................................................................... 2030.250(a)

2030(g), 2d & 3d snt. ................................................................... 2030.250(b)

2030(g), 4th snt. ................................................................... 2030.250(c)

2030(h), 1st & 2d snt. ................................................................... 2030.260(a)

2030(h), 3d snt. ................................................................... 2030.260(b)

2030(i), 1st snt. ................................................................... 2030.270(a)

2030(i), 2d snt. ................................................................... 2030.270(b)

2030(i), 3d snt. ................................................................... 2030.270(c)

2030(j), 1st snt. ................................................................... 2030.280(a)
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2030(j), 2d & 3d snt. ................................................................... 2030.280(b)

2030(k), 1st P ................................................................... 2030.290(a)

2030(k), 2d P, 1st snt. ................................................................... 2030.290(b)

2030(k), 2d P, 2d-4th snt. ................................................................... 2030.290(c)

2030(l ), 1st snt. ................................................................... 2030.300(a)

2030(l ), 2d snt. ................................................................... 2030.300(b)

2030(l ), 2d P ................................................................... 2030.300(c)

2030(l ), 3d P ................................................................... 2030.300(d)

2030(l ), 4th P ................................................................... 2030.300(e)

2030(m), 1st P ................................................................... 2030.310(a)

2030(m), 2d P, 1st & 2d snt. ................................................................... 2030.310(b)

2030(m), 2d P, 3d snt. ................................................................... 2030.310(c)

2030(m), 3d P ................................................................... 2030.310(d)

2030(n) .................................................................. 2030.410

2031(a), intro. P ................................................................... 2031.010(a)

2031(a)(1) ................................................................... 2031.010(b)

2031(a)(2) ................................................................... 2031.010(c)

2031(a)(3) ................................................................... 2031.010(d)

2031(b), 1st snt. ................................................................... 2031.020(a)

2031(b), 2d snt. ................................................................... 2031.020(b)

2031(b), 3d snt. ................................................................... 2031.020(c)

2031(c), 1st snt. ................................................................... 2031.030(a)

2031(c), 2d snt. ................................................................... 2031.030(b)

2031(c), 3d snt. (including items (1)-(4)) ................................................................... 2031.030(c)

2031(d) ................................................................... 2031.040

2031(e), 1st snt. ................................................................... 2031.050(a)-(b)

2031(e), 2d snt. ................................................................... 2031.050(c)

2031(f), 1st P ................................................................... 2031.060(a)

2031(f), 2d P (including items (1)-(6)) ................................................................... 2031.060(b)

2031(f), next-to-last P ................................................................... 2031.060(c)

2031(f), last P ................................................................... 2031.060(d)

2031(g), 1st P ................................................................... 2031.210(a)

2031(g), 2d P, 1st snt. ................................................................... 2031.210(b)

2031(g), 2d P, 2d snt. ................................................................... 2031.210(c)

2031(g)(1), 1st P ................................................................... 2031.220

2031(g)(1), 2d P, 1st snt. ................................................................... 2031.280(a)

2031(g)(1), 2d P, 2d snt. ................................................................... 2031.280(b)

2031(g)(2) ................................................................... 2031.230
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2031(g)(3), 1st snt. ................................................................... 2031.240(a)

2031(g)(3), 2d-4th snt. ................................................................... 2031.240(b)

2031(h), 1st snt. ................................................................... 2031.250(a)

2031(h), 2d & 3d snt. ................................................................... 2031.250(b)

2031(h), 4th snt. ................................................................... 2031.250(c)

2031(i) ................................................................... 2031.260

2031(j), 1st snt. ................................................................... 2031.270(a)

2031(j), 2d snt. ................................................................... 2031.270(b)

2031(j), 3d snt. ................................................................... 2031.270(c)

2031(k), 1st snt. ................................................................... 2031.290(a)

2031(k), 2d & 3d snt. ................................................................... 2031.290(b)

2031(l ), 1st P ................................................................... 2031.300, intro. cl. & (a)

2031(l ), 2d P, 1st snt. ................................................................... 2031.300(b)

2031(l ), 2d P, 2d-4th snt. ................................................................... 2031.300(c)

2031(m), 1st snt. ................................................................... 2031.310(a)

2031(m), 2d snt. ................................................................... 2031.310(b)

2031(m), 2d P ................................................................... 2031.310(c)

2031(m), 3d P ................................................................... 2031.310(d)

2031(m), 4th P ................................................................... 2031.310(e)

2031(n), 1st P ................................................................... 2031.320(a)

2031(n), 2d P ................................................................... 2031.320(b)

2031(n), 3d P ................................................................... 2031.320(c)

2031.1 ................................................................... 2017.310

2031.2 ................................................................... 2017.320

2031.5, 1st snt. ................................................................... 2031.510(a)

2031.5, 2d & 3d snt. ................................................................... 2031.510(b)

2032(a) ................................................................... 2032.020(a)

2032(b), 1st snt. ................................................................... 2032.020(b)

2032(b), 2d snt. .................................................................. 2032.020(c)

2032(b), 3d snt. ................................................................... 2032.010(a)

2032(c)(1) ................................................................... 2032.210

2032(c)(2), 1st snt. ................................................................... 2032.220(a)

2032(c)(2), 2d snt. ................................................................... 2032.220(b)

2032(c)(2), 3d snt. ................................................................... 2032.220(c)

2032(c)(3) ................................................................... 2032.220(d)

2032(c)(4) ................................................................... 2032.220(e)

2032(c)(5), 1st snt. ................................................................... 2032.230(a)

2032(c)(5), 2d snt. ................................................................... 2032.230(b)
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2032(c)(6), 1st P ................................................................... 2032.240(a)

2032(c)(6), 2d P, 1st snt. ................................................................... 2032.240(b)

2032(c)(6), 2d P, 2d snt. ................................................................... 2032.240(c)

2032(c)(6), 3d P ................................................................... 2032.240(d)

2032(c)(7), 1st P ................................................................... 2032.250(a)

2032(c)(7), 2d P ................................................................... 2032.250(b)

2032(c)(8), 1st snt. ................................................................... 2032.260(a)

2032(c)(8), 2d snt. ................................................................... 2032.260(b)

2032(d), 1st snt. ................................................................... 2032.310(a)

2032(d), 2d & 3d snt. ................................................................... 2032.310(b)

2032(d), 4th snt. ................................................................... 2032.310(c)

2032(d), 2d P, 1st snt. ................................................................... 2032.320(a)

2032(d), 2d P, 2d snt. ................................................................... 2032.320(b)-(c)

2032(d), 2d P, 3d snt. ................................................................... 2032.320(d)

2032(d), 2d P, 4th snt. ................................................................... 2032.320(e)

2032(e) ................................................................... Not continued (redundant). See 2016.030.

2032(f), 1st P ................................................................... 2032.410

2032(f), 2d P ................................................................... 2032.420

2032(g)(1), 1st snt. ................................................................... 2032.510(a)

2032(g)(1), 2d snt. ................................................................... 2032.510(b)

2032(g)(1), 3d snt. ................................................................... 2032.510(c)

2032(g)(1), 2d P, 1st snt. ................................................................... 2032.510(d)

2032(g)(1), 2d P, 2d snt. ................................................................... 2032.510(e)

2032(g)(1), 3d P ................................................................... 2032.510(f)

2032(g)(1), 4th P ................................................................... 2032.520

2032(g)(2), 1st snt. ................................................................... 2032.530(a)

2032(g)(2), 2d snt. ................................................................... 2032.530(b)

2032(h), 1st snt. ................................................................... 2032.610(a)

2032(h), 2d snt. ................................................................... 2032.610(b)

2032(h), 3d snt. ................................................................... 2032.610(c)

2032(h), 2d P ................................................................... 2032.620(a)

2032(h), 3d P ................................................................... 2032.620(b)

2032(h), 4th P ................................................................... 2032.620(c)

2032(i) ................................................................... 2032.630

2032(j), 1st P ................................................................... 2032.640

2032(j), 2d P ................................................................... 2032.650(a)

2032(j), 3d P ................................................................... 2032.650(b)

2032(j), 4th P ................................................................... 2032.650(c)
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2032(k) ................................................................... 2032.010(b)

2033(a) ................................................................... 2033.010

2033(b), 1st snt. ................................................................... 2033.020(a)

2033(b), 2d snt. ................................................................... 2033.020(b)

2033(b), 3d snt. ................................................................... 2033.020(c)

2033(c)(1), 1st snt. ................................................................... 2033.030(a)

2033(c)(1), 2d snt. ................................................................... 2033.030(b)

2033(c)(1), 2d P ................................................................... 2033.030(c)

2033(c)(2), 1st P .................................................................. 2033.040(a)

2033(c)(2), 2d P ................................................................... 2033.040(b)

2033(c)(3) ................................................................... 2033.050

2033(c)(4), 1st snt. ................................................................... 2033.060(a)

2033(c)(4), 2d snt. ................................................................... 2033.060(b)

2033(c)(4), 3d snt. ................................................................... 2033.060(c)

2033(c)(5), 1st & 2d snt. ................................................................... 2033.060(d)

2033(c)(5), 3d snt. ................................................................... 2033.060(e)

2033(c)(5), 4th snt. ................................................................... 2033.060(f)

2033(c)(6) ................................................................... 2033.060(g)

2033(c)(7) ................................................................... 2033.060(h)

2033(d) ................................................................... 2033.070

2033(e), 1st P ................................................................... 2033.080(a)

2033(e), 2d P (including items (1)-(5)) ................................................................... 2033.080(b)

2033(e), next-to-last P ................................................................... 2033.080(c)

2033(e), last P ................................................................... 2033.080(d)

2033(f), intro. P, 1st snt. ................................................................... 2033.210(a)

2033(f), intro. P, 2d snt. ................................................................... 2033.210(b)

2033(f), intro. P, 3d snt. ................................................................... 2033.210(c)

2033(f), intro. P, 4th snt. ................................................................... 2033.210(d)

2033(f)(1), 1st snt. ................................................................... 2033.220(a)

2033(f)(1), 2d snt. ................................................................... 2033.220(b)

2033(f)(1), 3d snt. ................................................................... 2033.220(c)

2033(f)(2), 1st snt. ................................................................... 2033.230(a)

2033(f)(2), 2d-4th snt. ................................................................... 2033.230(b)

2033(g), 1st snt. ................................................................... 2033.240(a)

2033(g), 2d & 3d snt. ................................................................... 2033.240(b)

2033(g), 4th snt. ................................................................... 2033.240(c)

2033(h) ................................................................... 2033.250

2033(i), 1st snt. ................................................................... 2033.260(a)
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2033(i), 2d snt. ................................................................... 2033.260(b)

2033(i), 3d snt. ................................................................... 2033.260(c)

2033(i), 4th snt. ................................................................... 2033.260(d)

2033(j), 1st snt. ................................................................... 2033.270(a)

2033(j), 2d & 3d snt. ................................................................... 2033.270(b)

2033(k), 1st P ................................................................... 2033.280(a)

2033(k), 2d P, 1st snt. ................................................................... 2033.280(b)

2033(k), 2d P, 2d & 3d snt. ................................................................... 2033.280(c)

2033(l ), 1st snt. ................................................................... 2033.290(a)

2033(l ), 2d snt. ................................................................... 2033.290(b)

2033(l ), 2d P ................................................................... 2033.290(c)

2033(l ), 3d P ................................................................... 2033.290(d)

2033(l ), 4th P ................................................................... 2033.290(e)

2033(m), 1st snt. ................................................................... 2033.300(a)

2033(m), 2d snt. ................................................................... 2033.300(b)

2033(m), 3d snt. ................................................................... 2033.300(c)

2033(n), 1st snt. ................................................................... 2033.410(a)

2033(n), 2d & 3d snt. ................................................................... 2033.410(b)

2033(o), 1st snt. ................................................................... 2033.420(a)

2033(o), 2d snt. ................................................................... 2033.420(b)

2033.5(a), 1st snt. ................................................................... 2033.710

2033.5(a), 2d snt. ................................................................... 2033.740(a)

2033.5(b), 1st snt. ................................................................... 2033.730(a)

2033.5(b), 2d snt., 1st clause ................................................................... 2033.730(b)

2033.5(b), 2d snt., 2d clause ................................................................... 2033.740(b)

2033.5(c) ................................................................... 2033.740(c)

2033.5(d) ................................................................... 2033.720(a)

2033.5(e) ................................................................... 2033.720(b)

2033.5(f) ................................................................... Not continued (obsolete)

2034(a), intro. clause ................................................................... 2034.210, intro. clause

2034(a)(1) ................................................................... 2034.210(a)

2034(a)(2) ................................................................... 2034.210(b)

2034(a)(3) ................................................................... 2034.210(c)

2034(a), last P ................................................................... 2034.010

2034(b) (excluding 3d snt.) ................................................................... 2034.220

2034(b), 3d snt.................................................................... 2016.060

2034(c), 1st P ................................................................... 2034.230(a)

2034(c), 2d P (excluding 3d snt.)................................................................... 2034.230(b)
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2034(c), 2d P, 3d snt.................................................................... 2016.060

2034(d) ................................................................... 2034.240

2034(e), 1st P ................................................................... 2034.250(a)

2034(e), 2d P (including items (1)-(6)) ................................................................... 2034.250(b)

2034(e), next-to-last P ................................................................... 2034.250(c)

2034(e), last P ................................................................... 2034.250(d)

2034(f), intro. P ................................................................... 2034.260(a)

2034(f)(1) (including items (A) and (B)) ................................................................... 2034.260(b)

2034(f)(2) (including items (A)-(E)) ................................................................... 2034.260(c)

2034(g) ................................................................... 2034.270

2034(h), 1st snt. ................................................................... 2034.280(a)

2034(h), 2d snt. ................................................................... 2034.280(b)

2034(h), 3d snt. ................................................................... 2034.280(c)

2034(i), intro. P ................................................................... 2034.410

2034(i)(1) ................................................................... 2034.420

2034(i)(2), 1st P, 1st snt. ................................................................... 2034.430(a)-(b)

2034(i)(2), 1st P, 2d snt. ................................................................... 2034.430(c)

2034(i)(2), 1st P, 3d snt. ................................................................... 2034.430(d)

2034(i)(2), 1st P, 4th snt. ................................................................... 2034.430(e)

2034(i)(2), 1st P, 5th snt. ................................................................... 2034.430(f)

2034(i)(2), 2d P, 1st snt. ................................................................... 2034.450(a)

2034(i)(2), 2d P, 2d snt. ................................................................... 2034.450(b)

2034(i)(2), 2d P, 3d snt. ................................................................... 2034.450(c)

2034(i)(2), 2d P, 4th snt. ................................................................... 2034.440

2034(i)(3), 1st snt. ................................................................... 2034.460(a)

2034(i)(3), 2d snt. ................................................................... 2034.460(b)

2034(i)(4), 1st P, 1st & 3d snt. ................................................................... 2034.470(a)

2034(i)(4), 1st P, 2d & 4th snt. ................................................................... 2034.470(b)

2034(i)(4), 2d P, 1st & 2d snt. ................................................................... 2034.470(c)-(d)

2034(i)(4), 2d P, 3d snt. ................................................................... 2034.470(e)

2034(i)(4), 3d P ................................................................... 2034.470(f)

2034(i)(4), 4th P ................................................................... 2034.470(g)

2034(j) ................................................................... 2034.300

2034(k), 1st P, 1st snt. ................................................................... 2034.610(a)

2034(k), 1st P, 2d & 3d snt. ................................................................... 2034.610(b)

2034(k), 1st P, 4th snt. ................................................................... 2034.610(c)

2034(k), 1st P, 5th snt. ................................................................... 2034.290(c)

2034(k), 1st P, 6th snt. ................................................................... 2034.620, intro. cl. & (a)-(c)
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2034(k), 1st P, 7th snt. ................................................................... 2034.620(d)

2034(k), 2d P ................................................................... 2034.630

2034(l ), 1st snt. ................................................................... 2034.710(a)

2034(l ), 2d & 3d snt. ................................................................... 2034.710(b)

2034(l ), 4th snt. ................................................................... 2034.710(c)

2034(l ), 2d P, 1st snt. ................................................................... 2034.720, intro. cl. & (a)-(c)

2034(l ), 2d P, 2d snt. ................................................................... 2034.720(d)

2034(l ), 3d P ................................................................... 2034.730

2034(m) ................................................................... 2034.310

2034(n), 1st snt. ................................................................... 2034.290(a)

2034(n), 2d & 3d snt. ................................................................... 2034.290(b)

2035(a), 1st snt. ................................................................... 2035.010(a)

2035(a), 2d snt. ................................................................... 2035.010(b)

2035(b) ................................................................... 2035.020

2035(c) ................................................................... 2035.030(a)

2035(d), 1st P (including items (1)-(9)) ................................................................... 2035.030(b)

2035(d), last P ................................................................... 2035.030(c)

2035(e), 1st & 2d snt. ................................................................... 2035.040(a)

2035(e), 3d & 4th snt. ................................................................... 2035.040(b)

2035(e), 5th snt. ................................................................... 2035.040(c)

2035(e), 2d P, 1st snt. ................................................................... 2035.040(d)

2035(e), 2d P, 2d & 3d snt. ................................................................... 2035.040(e)

2035(f), 1st snt. ................................................................... 2035.050(a)

2035(f), 2d snt. ................................................................... 2035.050(b)

2035(f), 3d snt. ................................................................... 2035.050(c)

2035(g) ................................................................... 2035.060

2036(a) ................................................................... 2036.010

2036(b) ................................................................... 2036.020

2036(c) ................................................................... 2036.030(a)

2036(d) ................................................................... 2036.030(b)

2036(e), 1st snt. ................................................................... 2036.040(a)

2036(e), 2d snt. ................................................................... 2036.040(b)

2036(e), 3d snt. ................................................................... 2036.040(c)

2036(f) ................................................................... 2036.050
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App_C.02 Civil Discovery Act (July 1, 2005) to Former Civil Discovery Act of 1986

[All references are to the California Code of Civil Procedure]

New Provision Former Provision

2016.010 ................................................................... 2016(a)

2016.020 ................................................................... 2016(b)

2016.060 ................................................................... 2024(d), 2d snt.; 2034(b), 3d snt.; 2034(c), 2d P
, 3d snt.

2016.070 ................................................................... 2016(c)

2017.010 ................................................................... 2017(a)

2017.210 ................................................................... 2017(b)

2017.020(a) ................................................................... 2017(c), 1st P

2017.020(b) ................................................................... 2017(c), 2d P

2017.220(a) ................................................................... 2017(d), 1st P

2017.220(b) ................................................................... 2017(d), 2d P

2017.730(a) ................................................................... 2017(e)(1), 1st snt.

2017.730(b) ................................................................... 2017(e)(1), 2d snt.

2017.730(c) ................................................................... 2017(e)(2)

2017.730(d) ................................................................... 2017(e)(3), 1st & 2d snt.

2017.730(e) ................................................................... 2017(e)(3), 3d snt.

2017.720(a) ................................................................... 2017(e)(4)

2017.740(a) ................................................................... 2017(e)(5), 1st-4th snt.

2017.740(b) ................................................................... 2017(e)(5), 5th-7th snt.

2017.710 ................................................................... 2017(e)(6)

2017.720(b) ................................................................... 2017(e)(7)

2017.720(c) ................................................................... 2017(e)(8)

2018.020 ................................................................... 2018(a)

2018.030(b) ................................................................... 2018(b)

2018.030(a) ................................................................... 2018(c)

2018.040 ................................................................... 2018(d), 1st & 2d snt.
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2018.050 ................................................................... 2018(d), 3d snt.

2018.060 ................................................................... 2018(d), 4th snt.

2018.070(a)-(b) ................................................................... 2018(e), 1st snt.

2018.070(c) ................................................................... 2018(e), 2d snt.

2018.080 ................................................................... 2018(f), 1st P

2018.010 ................................................................... 2018(f), 2d P

2019.010 ................................................................... 2019(a)

2019.030(a), intro. clause ................................................................... 2019(b), intro. clause

2019.030(a)(1) ................................................................... 2019(b)(1)

2019.030(a)(2) ................................................................... 2019(b)(2)

2019.030(b) ................................................................... 2019(b), next-to-last P

2019.030(c) ................................................................... 2019(b), last P

2019.020(a) ................................................................... 2019(c), 1st snt.

2019.020(b) ................................................................... 2019(c), 2d snt.

2019.210 ................................................................... 2019(d)

2016.050 ................................................................... 2019(e)

2020.010(a) ................................................................... 2020(a), 1st snt.

2020.010(b) ................................................................... 2020(a), 2d snt.

2020.020 ................................................................... 2020(a), 3d snt. (including items (1)-(3))

2020.030 ................................................................... 2020(a), last P

2020.210(a) ................................................................... 2020(b), 1st snt.

2020.210(b) ................................................................... 2020(b), 2d snt.

2020.310 ................................................................... 2020(c)

2020.410(a)-(b) ................................................................... 2020(d)(1), 1st snt.

2020.410(c) ................................................................... 2020(d)(1), 2d-4th snt.

2020.410(d) ................................................................... 2020(d)(2)

2020.420 ................................................................... 2020(d)(3)

2020.430(a), (e) ................................................................... 2020(d)(4), 1st snt.

2020.430(b) ................................................................... 2020(d)(4), 2d snt.

2020.430(c) ................................................................... 2020(d)(4), 3d & 4th snt.

2020.430(d) ................................................................... 2020(d)(4), 5th & 6th snt.

2020.440 ................................................................... 2020(d)(5)

2020.430(f) ................................................................... 2020(d)(6)

2020.510(a) ................................................................... 2020(e), 1st snt.

2020.510(b) ................................................................... 2020(e), 2d snt.

2020.510(c) ................................................................... 2020(e), 2d P

2020.220(a) ................................................................... 2020(f), 1st snt.

2020.220(b) ................................................................... 2020(f), 2d snt.
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2020.230(a) ................................................................... 2020(f), 2d P

2020.230(b) ................................................................... 2020(f), 3d P

2020.220(c) ................................................................... 2020(g)

2020.240 ................................................................... 2020(h)

2016.030 ................................................................... 2021

2023.010 ................................................................... 2023(a)(1)-(8) & (9), 1st snt.

2023.020 ................................................................... 2023(a)(9), 2d snt.

2023.030, intro. clause ................................................................... 2023(b), intro. clause

2023.030(a) ................................................................... 2023(b)(1)

2023.030(b) ................................................................... 2023(b)(2)

2023.030(c) ................................................................... 2023(b)(3)

2023.030(d) ................................................................... 2023(b)(4)

2023.030(e) ................................................................... 2023(b)(5)

2023.040 ................................................................... 2023(c)

2024.020(a) ................................................................... 2024(a), 1st snt.

2024.010 ................................................................... 2024(a), 3d snt.

2024.020(b) ................................................................... 2024(a), 4th snt.

2024.040(a) ................................................................... 2024(b)

2024.040(b) ................................................................... 2024(c)

2024.030 ................................................................... 2024(d) (excluding 2d snt.)

Not continued (redundant). See 2016.060 ................................................................... 2024(d), 2d snt.

2024.050(a) ................................................................... 2024(e), 1st P

2024.050(b) ................................................................... 2024(e), 2d P (including items (1)-(4))

2024.050(c) ................................................................... 2024(e), last P

2024.060 ................................................................... 2024(f)

2016.060 ................................................................... 2024(g)

2025.010 ................................................................... 2025(a)

2025.210 ................................................................... 2025(b)

2025.220(a), intro. clause ................................................................... 2025(c), 1st snt.

2025.220(b) ................................................................... 2025(c), 2d snt.

2025.240(a) ................................................................... 2025(c), 3d & 4th snt.

2025.240(b) ................................................................... 2025(c), 2d P

2025.220(a), intro. clause ................................................................... 2025(d), intro. clause

2025.220(a)(1) ................................................................... 2025(d)(1)

2025.220(a)(2) ................................................................... 2025(d)(2)

2025.220(a)(3) ................................................................... 2025(d)(3)

2025.220(a)(4) .................................................................. 2025(d)(4)

2025.220(a)(5) ................................................................... 2025(d)(5)

Page 138
3-C California Deposition and Discovery Practice App_C.02



2025(d)(6), 1st P ....................................................................2025.220(a)(6)

2025.230 ................................................................... 2025(d)(6), 2d P, 1st snt.

2025.240(c) ................................................................... 2025(d)(6), 3d P

2025.250(a) ................................................................... 2025(e)(1)

2025.250(b) ................................................................... 2025(e)(2), 1st snt.

2025.250(c) ................................................................... 2025(e)(2), 2d & 3d snt.

2025.260(a) ................................................................... 2025(e)(3), 1st P

2025.260(b) ................................................................... 2025(e)(3), 2d P (including items (A)-(F))

2025.260(c) ................................................................... 2025(e)(3), next-to-last P

2025.260(d) ................................................................... 2025(e)(3), last P

2025.270(a) ................................................................... 2025(f), 1st & 2d snt.

2025.270(b) ................................................................... 2025(f), 3d snt.

2025.270(c) ................................................................... 2025(f), 2d P

2025.410(a) ................................................................... 2025(g), 1st snt.

2025.410(b) ................................................................... 2025(g), 2d & 3d snt.

2025.410(c) ................................................................... 2025(g), 2d P

2025.410(d) ................................................................... 2025(g), 3d P

2025.280(a) ................................................................... 2025(h)(1)

2025.280(b) ................................................................... 2025(h)(2)

2025.310(a) ................................................................... 2025(h)(3), 1st snt.

2025.310(b) ................................................................... 2025(h)(3), 2d & 3d snt.

2025.310(c) ................................................................... 2025(h)(3), 4th snt.

2025.420(a) ................................................................... 2025(i), 1st P

2025.420(b) ................................................................... 2025(i), 2d P (including items (1)-(15))

2025.420(c) ................................................................... 2025(i), next-to-last P

2025.420(d) ................................................................... 2025(i), last P

2025.430 ................................................................... 2025(j)(1)

2025.440(a) ................................................................... 2025(j)(2), 1st P

2025.440(b) ................................................................... 2025(j)(2), 2d P

2025.450(a) ................................................................... 2025(j)(3), 1st snt.

2025.450(b) ................................................................... 2025(j)(3), 2d snt.

2025.450(c) ................................................................... 2025(j)(3), 3d & 4th snt.

2025.450(d) ................................................................... 2025(j)(3), 2d P

2025.320, intro. clause ................................................................... 2025(k), intro. clause

2025.320(a) ................................................................... 2025(k)(1)

2025.320(b) ................................................................... 2025(k)(2)

2025.320(c) ................................................................... 2025(k)(3)

2025.320(d) ................................................................... 2025(k)(4)
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2025.320(e) ................................................................... 2025(k)(5)

2025.330(a) ................................................................... 2025(l )(1), 1st snt.

2025.330(b) ................................................................... 2025(l )(1), 2d snt.

2025.330(c) ................................................................... 2025(l )(1), 3d-5th snt.

2025.330(d) ................................................................... 2025(l )(1), 6th snt.

2025.340, intro. clause ................................................................... 2025(l )(2), intro. clause

2025.340(a) ................................................................... 2025(l )(2)(A)

2025.340(b) ................................................................... 2025(l )(2)(B), 1st & 2d snt.

2025.340(c) ................................................................... 2025(l )(2)(B), 3d snt.

2025.340(d) ................................................................... 2025(l )(2)(B), 4th-6th snt.

2025.340(e) .................................................................. 2025(l )(2)(B), 7th & 8th snt.

2025.340(f) ................................................................... 2025(l )(2)(B), 9th & 10th snt.

2025.340(g) ................................................................... 2025(l )(2)(C)

2025.340(h) ................................................................... 2025(l )(2)(D)

2025.340(i) ................................................................... 2025(l )(2)(E)

2025.340(j) ................................................................... 2025(l )(2)(F)

2025.340(k) ................................................................... 2025(l )(2)(G)

2025.340(l ) ................................................................... 2025(l )(2)(H)

2025.340(m) ................................................................... 2025(l )(2)(I)

2025.330(e) ................................................................... 2025(l )(3)

2025.460(a) ................................................................... 2025(m)(1)

2025.460(b) ................................................................... 2025(m)(2)

2025.460(c) ................................................................... 2025(m)(3)

2025.460(d) ................................................................... 2025(m)(4)

2025.470 ................................................................... 2025(n), 1st & 2d snt.

2025.420(b)(16) ................................................................... 2025(n), 3d & 4th snt.

2025.470 ................................................................... 2025(n), 2d P

2025.480(a) ................................................................... 2025(o), 1st snt.

2025.480(b) ................................................................... 2025(o), 2d snt.

2025.480(c) ................................................................... 2025(o), 3d & 4th snt.

2025.480(d) ................................................................... 2025(o), 5th & 6th snt.

2025.480(e) ................................................................... 2025(o), 7th snt.

2025.480(f) ................................................................... 2025(o), 2d P

2025.480(g) ................................................................... 2025(o), 3d P

2025.510(a) ................................................................... 2025(p), 1st snt.

2025.510(b) ................................................................... 2025(p), 2d snt.

2025.510(c) ................................................................... 2025(p), 3d snt.

2025.510(d) ................................................................... 2025(p), 4th snt.
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2025.510(e) ................................................................... 2025(p), 5th & 6th snt.

2025.510(f) ................................................................... 2025(p), 7th snt.

2025.510(g) ................................................................... 2025(p), 2d P

2025.520(a) ................................................................... 2025(q)(1), 1st snt.

2025.520(b) ................................................................... 2025(q)(1), 2d snt.

2025.520(c) ................................................................... 2025(q)(1), 2d P, 1st & 2d snt.

2025.520(d) ................................................................... 2025(q)(1), 2d P, 3d snt.

2025.520(e) ................................................................... 2025(q)(1), 3d P, 1st & 2d snt.

2025.520(f) ................................................................... 2025(q)(1), 3d P, 3d snt.

2025.520(g) ................................................................... 2025(q)(1), 3d P, 4th snt.

2025.520(h) ................................................................... 2025(q)(1), 4th P

2025.530(a) ................................................................... 2025(q)(2), 1st snt.

2025.530(b) ................................................................... 2025(q)(2), 2d snt.

2025.530(c) ................................................................... 2025(q)(2), 2d P, 1st snt.

2025.530(d) ................................................................... 2025(q)(2), 2d P, 2d snt.

2025.530(e) ................................................................... 2025(q)(2), 2d P, 3d snt.

2025.530(f) ................................................................... 2025(q)(2), 3d P

2025.540(a) ................................................................... 2025(r)(1)

2025.540(b) ................................................................... 2025(r)(2)

2025.550(a) ................................................................... 2025(s)(1), 1st P

2025.550(b) .................................................................. 2025(s)(1), 2d P

2025.560(a) ................................................................... 2025(s)(2), 1st P

2025.560(b) ................................................................... 2025(s)(2), 2d P

2025.560(c) ................................................................... 2025(s)(2), 3d P

2025.610(a) ................................................................... 2025(t), 1st snt.

2025.610(b) ................................................................... 2025(t), 2d snt.

2025.610(c) ................................................................... 2025(t), 3d snt.

2025.610(d) ................................................................... 2025(t), 4th snt.

2025.620, intro. clause ................................................................... 2025(u), intro. clause

2025.620(a) ................................................................... 2025(u)(1)

2025.620(b) ................................................................... 2025(u)(2)

2025.620(c) ................................................................... 2025(u)(3)

2025.620(d) ................................................................... 2025(u)(4)

2025.620(e) ................................................................... 2025(u)(5)

2025.620(f) ................................................................... 2025(u)(6)

2025.620(g) ................................................................... 2025(u)(7)

2025.320(f) ................................................................... 2025(v)

2025.570(a) ................................................................... 2025.5(a)
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2025.570(b) ................................................................... 2025.5(b), 1st snt.

2025.570(c) ................................................................... 2025.5(b), 2d snt.

2025.570(d) ................................................................... 2025.5(c)

2026.010(a) ................................................................... 2026(a)

2026.010(b) ................................................................... 2026(b)(1)

2026.010(c) ................................................................... 2026(b)(2)

2026.010(d) ................................................................... 2026(c), 1st snt.

2026.010(e) ................................................................... 2026(c), 2d snt.

2026.010(f) ................................................................... 2026(c), 3d-7th snt.

2027.010(a) ................................................................... 2027(a)

2027.010(b) ................................................................... 2027(b)(1)

2027.010(c) ................................................................... 2027(b)(2)

2027.010(d) ................................................................... 2027(c), 1st P

2027.010(e) ................................................................... 2027(c), 2d P

2028.010 ................................................................... 2028(a)

2028.020 ................................................................... 2028(b)

2028.030(a) ................................................................... 2028(c), 1st P

2028.030(b) ................................................................... 2028(c), 2d P

2028.030(c) ................................................................... 2028(c), 3d P

2028.030(d) ................................................................... 2028(c), 4th P

2028.030(e) ................................................................... 2028(c), 5th P

2028.040(a) ................................................................... 2028(d)(1), 1st & 2d snt.

2028.040(b) ................................................................... 2028(d)(1), 3d-5th snt.

2028.040(c) ................................................................... 2028(d)(1), 2d P

2028.050(a) ................................................................... 2028(d)(2), 1st & 2d snt.

2028.050(b) ................................................................... 2028(d)(2), 3d-5th snt.

2028.050(c) ................................................................... 2028(d)(2), 2d P

2028.060(a) ................................................................... 2028(e), 1st snt.

2028.060(b) ................................................................... 2028(e), 2d snt.

2028.070 ................................................................... 2028(f)

2028.080 ................................................................... 2028(g)

2029.010 ................................................................... 2029

2030.010(a) ................................................................... 2030(a)

2030.020(a) ................................................................... 2030(b), 1st snt.

2030.020(b) ................................................................... 2030(b), 2d snt.

2030.020(c) ................................................................... 2030(b), 3d snt.

2030.030(a) ................................................................... 2030(c)(1), 1st snt.

2030.030(b) ................................................................... 2030(c)(1), 2d & 3d snt.
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2030.030(c) ................................................................... 2030(c)(1), 4th snt.

2030.040(a) ................................................................... 2030(c)(2), 1st P (including items (A)-(C))

2030.040(b) ................................................................... 2030(c)(2), last P

2030.050 ................................................................... 2030(c)(3)

2030.060(a) ................................................................... 2030(c)(4), 1st snt.

2030.060(b) ................................................................... 2030(c)(4), 2d snt.

2030.060(c) ................................................................... 2030(c)(4), 3d snt.

2030.060(d) ................................................................... 2030(c)(5), 1st & 2d snt.

2030.060(e) ................................................................... 2030(c)(5), 3d snt.

2030.060(f) ................................................................... 2030(c)(5), 4th snt.

2030.010(b) ................................................................... 2030(c)(6)

2030.060(g) ................................................................... 2030(c)(7)

2030.070(a)-(b) ................................................................... 2030(c)(8), 1st snt.

2030.070(c) ................................................................... 2030(c)(8), 2d snt.

2030.080 ................................................................... 2030(d)

2030.090(a) ................................................................... 2030(e), 1st P

2030.090(b) ................................................................... 2030(e), 2d P (including items (1)-(7))

2030.090(c) ................................................................... 2030(e), next-to-last P

2030.090(d) ................................................................... 2030(e), last P

2030.210(a) ................................................................... 2030(f), 1st snt.

2030.210(b) ................................................................... 2030(f), 2d snt.

2030.210(c) ................................................................... 2030(f), 3d snt.

2030.220(a) ................................................................... 2030(f)(1), 1st snt.

2030.220(b) ................................................................... 2030(f)(1), 2d snt.

2030.220(c) ................................................................... 2030(f)(1), 3d snt.

2030.230 ................................................................... 2030(f)(2)

2030.240(a) ................................................................... 2030(f)(3), 1st snt.

2030.240(b) ................................................................... 2030(f)(3), 2d-4th snt.

2030.250(a) ................................................................... 2030(g), 1st snt.

2030.250(b) ................................................................... 2030(g), 2d & 3d snt.

2030.250(c) ................................................................... 2030(g), 4th snt.

2030.260(a) ................................................................... 2030(h), 1st & 2d snt.

2030.260(b) ................................................................... 2030(h), 3d snt.

2030.270(a) ................................................................... 2030(i), 1st snt.

2030.270(b) ................................................................... 2030(i), 2d snt.

2030.270(c) ................................................................... 2030(i), 3d snt.

2030.280(a) ................................................................... 2030(j), 1st snt.

2030.280(b) ................................................................... 2030(j), 2d & 3d snt.
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2030.290(a) ................................................................... 2030(k), 1st P

2030.290(b) ................................................................... 2030(k), 2d P, 1st snt.

2030.290(c) ................................................................... 2030(k), 2d P, 2d-4th snt.

2030.300(a) ................................................................... 2030(l ), 1st snt.

2030.300(b) ................................................................... 2030(l ), 2d snt.

2030.300(c) ................................................................... 2030(l ), 2d P

2030.300(d) ................................................................... 2030(l ), 3d P

2030.300(e) ................................................................... 2030(l ), 4th P

2030.310(a) ................................................................... 2030(m), 1st P

2030.310(b) ................................................................... 2030(m), 2d P, 1st & 2d snt.

2030.310(c) ................................................................... 2030(m), 2d P, 3d snt.

2030.310(d) .................................................................. 2030(m), 3d P

2030.410 ................................................................... 2030(n)

2031.010(a) ................................................................... 2031(a), intro. P

2031.010(b) ................................................................... 2031(a)(1)

2031.010(c) ................................................................... 2031(a)(2)

2031.010(d) ................................................................... 2031(a)(3)

2031.020(a) ................................................................... 2031(b), 1st snt.

2031.020(b) ................................................................... 2031(b), 2d snt.

2031.020(c) ................................................................... 2031(b), 3d snt.

2031.030(a) ................................................................... 2031(c), 1st snt.

2031.030(b) ................................................................... 2031(c), 2d snt.

2031.030(c) ................................................................... 2031(c), 3d snt. (including items (1)-(4))

2031.040 ................................................................... 2031(d)

2031.050(a)-(b) ................................................................... 2031(e), 1st snt.

2031.050(c) ................................................................... 2031(e), 2d snt.

2031.060(a) ................................................................... 2031(f), 1st P

2031.060(b) ................................................................... 2031(f), 2d P (including items (1)-(6))

2031.060(c) ................................................................... 2031(f), next-to-last P

2031.060(d) ................................................................... 2031(f), last P

2031.210(a) ................................................................... 2031(g), 1st P

2031.210(b) ................................................................... 2031(g), 2d P, 1st snt.

2031.210(c) ................................................................... 2031(g), 2d P, 2d snt.

2031.220 ................................................................... 2031(g)(1), 1st P

2031.280(a) ................................................................... 2031(g)(1), 2d P, 1st snt.

2031.280(b) ................................................................... 2031(g)(1), 2d P, 2d snt.

2031.230 ................................................................... 2031(g)(2)

2031.240(a) ................................................................... 2031(g)(3), 1st snt.
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2031.240(b) ................................................................... 2031(g)(3), 2d-4th snt.

2031.250(a) ................................................................... 2031(h), 1st snt.

2031.250(b) ................................................................... 2031(h), 2d & 3d snt.

2031.250(c) ................................................................... 2031(h), 4th snt.

2031.260 ................................................................... 2031(i)

2031.270(a) ................................................................... 2031(j), 1st snt.

2031.270(b) ................................................................... 2031(j), 2d snt.

2031.270(c) ................................................................... 2031(j), 3d snt.

2031.290(a) ................................................................... 2031(k), 1st snt.

2031.290(b) ................................................................... 2031(k), 2d & 3d snt.

2031.300, intro. cl. & (a) ................................................................... 2031(l ), 1st P

2031.300(b) ................................................................... 2031(l ), 2d P, 1st snt.

2031.300(c) ................................................................... 2031(l ), 2d P, 2d-4th snt.

2031.310(a) ................................................................... 2031(m), 1st snt.

2031.310(b) ................................................................... 2031(m), 2d snt.

2031.310(c) ................................................................... 2031(m), 2d P

2031.310(d) ................................................................... 2031(m), 3d P

2031.310(e) ................................................................... 2031(m), 4th P

2031.320(a) ................................................................... 2031(n), 1st P

2031.320(b) ................................................................... 2031(n), 2d P

2031.320(c) ................................................................... 2031(n), 3d P

2017.310 ................................................................... 2031.1

2017.320 ................................................................... 2031.2

2031.510(a) ................................................................... 2031.5, 1st snt.

2031.510(b) ................................................................... 2031.5, 2d & 3d snt.

2032.020(a) ................................................................... 2032(a)

2032.020(b) .................................................................. 2032(b), 1st snt.

2032.020(c) ................................................................... 2032(b), 2d snt.

2032.010(a) ................................................................... 2032(b), 3d snt.

2032.210 ................................................................... 2032(c)(1)

2032.220(a) ................................................................... 2032(c)(2), 1st snt.

2032.220(b) ................................................................... 2032(c)(2), 2d snt.

2032.220(c) ................................................................... 2032(c)(2), 3d snt.

2032.220(d) ................................................................... 2032(c)(3)

2032.220(e) ................................................................... 2032(c)(4)

2032.230(a) ................................................................... 2032(c)(5), 1st snt.

2032.230(b) ................................................................... 2032(c)(5), 2d snt.

2032.240(a) ................................................................... 2032(c)(6), 1st P
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2032.240(b) ................................................................... 2032(c)(6), 2d P, 1st snt.

2032.240(c) ................................................................... 2032(c)(6), 2d P, 2d snt.

2032.240(d) ................................................................... 2032(c)(6), 3d P

2032.250(a) ................................................................... 2032(c)(7), 1st P

2032.250(b) ................................................................... 2032(c)(7), 2d P

2032.260(a) ................................................................... 2032(c)(8), 1st snt.

2032.260(b) ................................................................... 2032(c)(8), 2d snt.

2032.310(a) ................................................................... 2032(d), 1st snt.

2032.310(b) ................................................................... 2032(d), 2d & 3d snt.

2032.310(c) ................................................................... 2032(d), 4th snt.

2032.320(a) ................................................................... 2032(d), 2d P, 1st snt.

2032.320(b)-(c) ................................................................... 2032(d), 2d P, 2d snt.

2032.320(d) ................................................................... 2032(d), 2d P, 3d snt.

2032.320(e) ................................................................... 2032(d), 2d P, 4th snt.

2032.410 ................................................................... 2032(f), 1st P

2032.420 ................................................................... 2032(f), 2d P

2032.510(a) ................................................................... 2032(g)(1), 1st snt.

2032.510(b) ................................................................... 2032(g)(1), 2d snt.

2032.510(c) ................................................................... 2032(g)(1), 3d snt.

2032.510(d) ................................................................... 2032(g)(1), 2d P, 1st snt.

2032.510(e) ................................................................... 2032(g)(1), 2d P, 2d snt.

2032.510(f) ................................................................... 2032(g)(1), 3d P

2032.520 ................................................................... 2032(g)(1), 4th P

2032.530(a) ................................................................... 2032(g)(2), 1st snt.

2032.530(b) ................................................................... 2032(g)(2), 2d snt.

2032.610(a) ................................................................... 2032(h), 1st snt.

2032.610(b) ................................................................... 2032(h), 2d snt.

2032.610(c) ................................................................... 2032(h), 3d snt.

2032.620(a) ................................................................... 2032(h), 2d P

2032.620(b) ................................................................... 2032(h), 3d P

2032.620(c) ................................................................... 2032(h), 4th P

2032.630 ................................................................... 2032(i)

2032.640 ................................................................... 2032(j), 1st P

2032.650(a) ................................................................... 2032(j), 2d P

2032.650(b) ................................................................... 2032(j), 3d P

2032.650(c) ................................................................... 2032(j), 4th P

2032.010(b) ................................................................... 2032(k)

2033.010 ................................................................... 2033(a)
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2033.020(a) ................................................................... 2033(b), 1st snt.

2033.020(b) ................................................................... 2033(b), 2d snt.

2033.020(c) ................................................................... 2033(b), 3d snt.

2033.030(a) ................................................................... 2033(c)(1), 1st snt.

2033.030(b) ................................................................... 2033(c)(1), 2d snt.

2033.030(c) ................................................................... 2033(c)(1), 2d P

2033.040(a) ................................................................... 2033(c)(2), 1st P

2033.040(b) ................................................................... 2033(c)(2), 2d P

2033.050 ................................................................... 2033(c)(3)

2033.060(a) ................................................................... 2033(c)(4), 1st snt.

2033.060(b) ................................................................... 2033(c)(4), 2d snt.

2033.060(c) ................................................................... 2033(c)(4), 3d snt.

2033.060(d) ................................................................... 2033(c)(5), 1st & 2d snt.

2033.060(e) ................................................................... 2033(c)(5), 3d snt.

2033.060(f) ................................................................... 2033(c)(5), 4th snt.

2033.060(g) ................................................................... 2033(c)(6)

2033.060(h) ................................................................... 2033(c)(7)

2033.070 ................................................................... 2033(d)

2033.080(a) ................................................................... 2033(e), 1st P

2033.080(b) ................................................................... 2033(e), 2d P (including items (1)-(5))

2033.080(c) ................................................................... 2033(e), next-to-last P

2033.080(d) ................................................................... 2033(e), last P

2033.210(a) ................................................................... 2033(f), intro. P, 1st snt.

2033.210(b) ................................................................... 2033(f), intro. P, 2d snt.

2033.210(c) ................................................................... 2033(f), intro. P, 3d snt.

2033.210(d) ................................................................... 2033(f), intro. P, 4th snt.

2033.220(a) ................................................................... 2033(f)(1), 1st snt.

2033.220(b) ................................................................... 2033(f)(1), 2d snt.

2033.220(c) ................................................................... 2033(f)(1), 3d snt.

2033.230(a) ................................................................... 2033(f)(2), 1st snt.

2033.230(b) ................................................................... 2033(f)(2), 2d-4th snt.

2033.240(a) ................................................................... 2033(g), 1st snt.

2033.240(b) ................................................................... 2033(g), 2d & 3d snt.

2033.240(c) ................................................................... 2033(g), 4th snt.

2033.250 ................................................................... 2033(h)

2033.260(a) ................................................................... 2033(i), 1st snt.

2033.260(b) ................................................................... 2033(i), 2d snt.

2033.260(c) ................................................................... 2033(i), 3d snt.
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2033.260(d) ................................................................... 2033(i), 4th snt.

2033.270(a) ................................................................... 2033(j), 1st snt.

2033.270(b) ................................................................... 2033(j), 2d & 3d snt.

2033.280(a) ................................................................... 2033(k), 1st P

2033.280(b) ................................................................... 2033(k), 2d P, 1st snt.

2033.280(c) ................................................................... 2033(k), 2d P, 2d & 3d snt.

2033.290(a) ................................................................... 2033(l ), 1st snt.

2033.290(b) ................................................................... 2033(l ), 2d snt.

2033.290(c) ................................................................... 2033(l ), 2d P

2033.290(d) ................................................................... 2033(l ), 3d P

2033.290(e) ................................................................... 2033(l ), 4th P

2033.300(a) ................................................................... 2033(m), 1st snt.

2033.300(b) ................................................................... 2033(m), 2d snt.

2033.300(c) ................................................................... 2033(m), 3d snt.

2033.410(a) ................................................................... 2033(n), 1st snt.

2033.410(b) ................................................................... 2033(n), 2d & 3d snt.

2033.420(a) ................................................................... 2033(o), 1st snt.

2033.420(b) ................................................................... 2033(o), 2d snt.

2033.710 ................................................................... 2033.5(a), 1st snt.

2033.740(a) ................................................................... 2033.5(a), 2d snt.

2033.730(a) ................................................................... 2033.5(b), 1st snt.

2033.730(b) ................................................................... 2033.5(b), 2d snt., 1st clause

2033.740(b) ................................................................... 2033.5(b), 2d snt., 2d clause

2033.740(c) ................................................................... 2033.5(c)

2033.720(a) ................................................................... 2033.5(d)

2033.720(b) ................................................................... 2033.5(e)

2034.210, intro. clause ................................................................... 2034(a), intro. clause

2034.210(a) ................................................................... 2034(a)(1)

2034.210(b) ................................................................... 2034(a)(2)

2034.210(c) ................................................................... 2034(a)(3)

2034.010 ................................................................... 2034(a), last P

2034.220 ................................................................... 2034(b) (excluding 3d snt.)

Not continued (redundant). See 2016.060................................................................... 2034(b), 3d snt.

2034.230(a) ................................................................... 2034(c), 1st P

2034.230(b) ................................................................... 2034(c), 2d P (excluding 3d. snt.)

Not continued (redundant). See 2016.060 ................................................................... 2034(c), 2d P,
3d. snt.

2034.240 ................................................................... 2034(d)
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2034.250(a) ................................................................... 2034(e), 1st P

2034.250(b) ................................................................... 2034(e), 2d P (including items (1)-(6))

2034.250(c) ................................................................... 2034(e), next-to-last P

2034.250(d) ................................................................... 2034(e), last P

2034.260(a) ................................................................... 2034(f), intro. P

2034.260(b) ................................................................... 2034(f)(1) (including items (A) and (B))

2034.260(c) ................................................................... 2034(f)(2) (including items (A)-(E))

2034.270 ................................................................... 2034(g)

2034.280(a) ................................................................... 2034(h), 1st snt.

2034.280(b) ................................................................... 2034(h), 2d snt.

2034.280(c) ................................................................... 2034(h), 3d snt.

2034.410 ................................................................... 2034(i), intro. P

2034.420 ................................................................... 2034(i)(1)

2034.430(a)-(b) ................................................................... 2034(i)(2), 1st P, 1st snt.

2034.430(c) ................................................................... 2034(i)(2), 1st P, 2d snt.

2034.430(d) ................................................................... 2034(i)(2), 1st P, 3d snt.

2034.430(e) ................................................................... 2034(i)(2), 1st P, 4th snt.

2034.430(f) ................................................................... 2034(i)(2), 1st P, 5th snt.

2034.450(a) ................................................................... 2034(i)(2), 2d P, 1st snt.

2034.450(b) ................................................................... 2034(i)(2), 2d P, 2d snt.

2034.450(c) ................................................................... 2034(i)(2), 2d P, 3d snt.

2034.440 ................................................................... 2034(i)(2), 2d P, 4th snt.

2034.460(a) ................................................................... 2034(i)(3), 1st snt.

2034.460(b) ................................................................... 2034(i)(3), 2d snt.

2034.470(a) ................................................................... 2034(i)(4), 1st P, 1st & 3d snt.

2034.470(b) ................................................................... 2034(i)(4), 1st P, 2d & 4th snt.

2034.470(c)-(d) ................................................................... 2034(i)(4), 2d P, 1st & 2d snt.

2034.470(e) ................................................................... 2034(i)(4), 2d P, 3d snt.

2034.470(f) ................................................................... 2034(i)(4), 3d P

2034.470(g) ................................................................... 2034(i)(4), 4th P

2034.300 ................................................................... 2034(j)

2034.610(a) ................................................................... 2034(k), 1st P, 1st snt.

2034.610(b) .................................................................. 2034(k), 1st P, 2d & 3d snt.

2034.610(c) ................................................................... 2034(k), 1st P, 4th snt.

2034.290(c) ................................................................... 2034(k), 1st P, 5th snt.

2034.620, intro. cl. & (a)-(c) ................................................................... 2034(k), 1st P, 6th snt.

2034.620(d) ................................................................... 2034(k), 1st P, 7th snt.

2034.630 ................................................................... 2034(k), 2d P
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2034.710(a) ................................................................... 2034(l ), 1st snt.

2034.710(b) ................................................................... 2034(l ), 2d & 3d snt.

2034.710(c) ................................................................... 2034(l ), 4th snt.

2034.720, intro. cl. & (a)-(c) ................................................................... 2034(l ), 2d P, 1st snt.

2034.720(d) ................................................................... 2034(l ), 2d P, 2d snt.

2034.730 ................................................................... 2034(l ), 3d P

2034.310 ................................................................... 2034(m)

2034.290(a) ................................................................... 2034(n), 1st snt.

2034.290(b) ................................................................... 2034(n), 2d & 3d snt.

2035.010(a) ................................................................... 2035(a), 1st snt.

2035.010(b) ................................................................... 2035(a), 2d snt.

2035.020 ................................................................... 2035(b)

2035.030(a) ................................................................... 2035(c)

2035.030(b) ................................................................... 2035(d), 1st P (including items (1)-(9))

2035.030(c) ................................................................... 2035(d), last P

2035.040(a) ................................................................... 2035(e), 1st & 2d snt.

2035.040(b) ................................................................... 2035(e), 3d & 4th snt.

2035.040(c) ................................................................... 2035(e), 5th snt.

2035.040(d) ................................................................... 2035(e), 2d P, 1st snt.

2035.040(e) ................................................................... 2035(e), 2d P, 2d & 3d snt.

2035.050(a) ................................................................... 2035(f), 1st snt.

2035.050(b) ................................................................... 2035(f), 2d snt.

2035.050(c) ................................................................... 2035(f), 3d snt.

2035.060 ................................................................... 2035(g)

2036.010 ................................................................... 2036(a)

2036.020 ................................................................... 2036(b)

2036.030(a) ................................................................... 2036(c)

2036.030(b) ................................................................... 2036(d)

2036.040(a) ................................................................... 2036(e), 1st snt.

2036.040(b) ................................................................... 2036(e), 2d snt.

2036.040(c) ................................................................... 2036(e), 3d snt.

2036.050 ................................................................... 2036(f)
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