
The rules of civil procedure and evidence as codified by the laws of each state provide 
for specific methods by which a "lender" must comply with due process as provided in 
the the United States Constitution, 14th Amendment and 5th Amendment. States which 
permit non-judicial foreclosures are on the edge if not over the line of due process 
requirements and they know it. The non-judicial sale procedure wherein a Deed of Trust 
names a Trustee (usually a title company --- which incidentally is frequently the title 
company that did the loan closing). This Trustee owes specific fiduciary and contractual 
duties to both the "lender" and the "trustor" (i.e., you, the homeowner/borrower). In the 
old style and the old context this was an edgy but acceptable way of doing business. 
Upon non-payment, a creditor/lender would order the Trustee to issue a notice of sale 
after following specific procedures set forth in applicable statutes for notice of 
delinquency, notice of default, redemption and reinstatement.

In virtually all loans from 2001-2008 there was no standard context. All the loans were 
securitized which means that there were external and extraneous third parties who had 
possibly, probable or even definite rights to the all or some of the income or payment 
stream from the note, and all or some of the rights conveyed by the deed of trust which 
substitutes as a mortgage in judicial states. Upon sending an attorneys letter to one 
mortgage servicer, for example, I received the following response:

"The above-referenced loan was initially funded by Western World Financial on May 30, 
2006. On June 20, 2006 the servicing rights were sold to New Century Mortgage 
Corporation. Per the Pooling and Servicing Agreement dated September 1, 2006, by 
and between Stanwich Asset Acceptance Company, LLC as depositor, New Century 
Mortgage Corporation, as servicer, and Wells fargo Bank, N.A. as Trustee, this loan was 
purchased by Carrington Mortgage Loan Trust, series 2006-NC4 Asset-backed Pass-
Through Certificates. That agreement gave to New Century Mortgage Corporation the 
right to service this loan. On April 23, 2007, The United States Bankruptcy Court for the 
District of Delaware issued an order approving the sale of certain New Century 
Mortgage Corporation assets to Carrington Mortgage Services, LLC. Those assets 
included the rights to service this loan."
Thus we have several new parties added to the equation, taking the description as true 
--- NCMC, CMLT, the holders of series 2006-NC4 certificates, the United States 
Bankruptcy Court, by inference the United States Trustee's office, Stanwich as 
"depositor" and Wells Fargo as "trustee." So we have two new trustees in the equation 
and four other specifically identified legal entities plus John Does 1-1000 as holders of 
securities. By virtue of the name of the agreement including the reference to "Pooling" 
and by virtue of the reference to asset backed securities, we know that the loan was 
securitized. This means that an investor put up ALL the money required not only to fund 
your loan, but to pay the fees to the sharks all the way down the chain.

Each of those new parties has potential exposure for undisclosed fees under TILA and 
RESPA, common law and RICO, as well as state law on deceptive business practices. 
Each of them or all of them collectively might be the "Lender" liable for damages, offset 
to the note obligation, and subject to rescission since the real holder of the note and 
mortgage was not disclosed to the borrower, thus tolling any time limit on rescission. 



And each of them has a potential or actual claim to all or part of the proceeds of the 
note and/or enforcement of the Deed of Trust or mortgage. It is for precisely this reason 
that established law in every non-judicial jurisdiction provides for the requirement that 
only judicial foreclosures are allowed where third parties have equitable or constructive 
rights or claims.

Lenders are trying to side-step this process not only because non-judicial foreclosures 
are faster and cheaper, but more because they don't give the borrower a clear chance 
to assert defenses --- especially the violations at closing and the non-disclosure of fees 
paid, and of course the most basic attack which comes before all others --- that the 
party bringing the foreclosure lawsuit has not standing to do so because they have long 
since sold the loan documents and at best have been hired to collect payments at the 
behest of someone who obviously doesn't own the note and mortgage either.

Since the Trustee probably knew or should have known of these circumstances and did 
not disclose them there is a probable breach of fiduciary and contractual duties to 
inform and thus the Trustee should probably be replaced by someone who takes these 
duties more seriously. Since the Trustee is a title company who probably did the clean 
closing, their complicity in the nondisclosure of other parties intended to participate in 
the transaction, collect fees and create profits not disclosed in the loan documents or 
good faith estimate, probably presents a claim for damages against their insurance 
carrier for errors and omissions. Thus a claim letter to the Trustee should probably be 
sent requesting the Trustee to step aside (recuse/resign) and move the Court to assign 
a new Trustee. In addition, a letter to the Title Company demanding damages equal to 
the full amount of the mortgage and all payments made on the loan on or after closing, 
should also be sent, along with the request that the letter be forwarded to their 
insurance carrier.

Finally, a letter should be sent to the Trustee advising the Trustee that the subject loan 
is not subject to non-judicial sale and should be considered at all items subject to the 
rights of equitable, legal and constructive rights and claims from the borrower, and third 
parties who are and remain in the chain of title of the negotiable instruments that were 
fraudulently induced and executed at the loan closing.
And assuming the matter has progressed to a notice of delinquency or default or sale or 
unlawful detainer, the following action should be filed in a form similar to the following:

IN THE SUPERIOR/CIRCUIT COURT OF THE CITY OF xxxxxxxxx LOCATED AT 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx OF THE 
COUNTY OF xxxxxxxxxxxxx OF THE STATE OF xxxxxxxxxxxxxxxxxxxx.
Your Name  
VS
Trustee Name
1st Mortgage Name
2d Mortgage Name
VERIFIED EMERGENCY MOTION TO REPLACE TRUSTEE, VACATE ALL 
COLLECTION PROCEEDINGS NOT IN COMPLIANCE WITH JUDICIAL SALE, SET 



ASIDE JUDGMENT, CANCEL SALE AND DISMISS ACTION FOR FAILURE OF 
JURISDICTION AND LACK OF STANDING.
Comes now the defendant, YOUR NAME, Defendant in the above-styled action and 
move this Court to replace the Trustee on the deed of trust, vacate and nullify any and 
all collection or foreclosure proceedings not in compliance with the requirements of 
Judicial Foreclosure and Sale proceedings, vacate and set aside the Judgment entered 
on the xxxx day of MONTH  2008 (if applicable), vacate and set aside the order dated 
xxxxx day of MONTH 2008 setting the sale date (if applicable), and canceling the sale 
of the subject property If applicable) and as grounds therefore says that 

1 the Trustee and “lender” committed a fraud upon this Court and this Petitioner in that 
the purported "lender" does not now and did not, at the time of the foreclosure, own the 
mortgage, the mortgage note, any security agreements, nor have the requisite power to 
represent the real party in interest, nor did the Lender or Trustee allege facts in support 
thereof. 
2. In fact, the Trustee and the Lender knew the facts to be otherwise to wit: that third 

parties and the Petitioner/borrower had equitable, legal and constructive rights to all 
or part of the subject negotiable instruments created at loan closing, that the "lender" 
has been paid in full plus a fee for posing as the purported lender, and that the actual 
holders in due course are probably John Does 1-1000, those being holder of pass 
through certificates on asset backed securities wherein the subject loan was sold, 
transferred or pledged to said holders, who might be holders in due course and are 
therefore indispensable parties. 

3. This Emergency motion is not filed for the purposes of delay. The true facts (and 
consequent fraud perpetrated upon this Court by Plaintiff) regarding the prior sale of 
the risk, servicing and ownership of the mortgage and note regarding the subject real 
property and alleged liability did not come to the attention of the undersigned 
defendant until recently.

4. Since the Trustee had knowledge of these facts surrounding the securitization of the 
loan and the third party claims, the Trustee knew that the option of non-judicial 
foreclosure was antithetical to its fiduciary obligation to the trustor/borrower and was 
in breach of its contractual obligations under the deed of trust. 

5. Therefore, a new Trustee should be appointed since the current Trustee now has a 
stake in the outcome of the current proceedings, based upon claims for damages 
(see attached letters) and other causes of action that involve the Trustee as nominal 
or actual defendant or respondent.

6. The Trustee did not and does not have the current authority to proceed with the sale 
or foreclosure, nor to defend the claims of the undersigned Petitioners because of 
events subsequent to closing that changed both the ownership and authority of the 
subject note and mortgage, the authority of the Trustee to represent the interests of 
the real parties in interest and the lack of documentation showing that the real party in 
interest can be established. Trustee, the lenders, the underwriters and the presence 
of third party investors."

7. The unique context in which this and other mortgages are being foreclosed on 
primary residential properties has left all affected parties in untenable positions 
resulting from rules which never contemplated these circumstances. None of the 



affected parties wish to see the subject property foreclosed, sold or the the property 
abandoned. All of the parties affected have it in their interest to preserve and maintain 
the security of the asset which is the subject of the instant action. It therefore falls 
within the equitable powers of the Court to order mediation, and to require people 
with decision-making authority to appear at said mediation prior to the consideration 
of the current motion or any subsequent motion.

WHEREFORE, Petitioner's pray that this Honorable Curt will enter an order removing 
the current trustee, installing a new trustee, enjoin further collection proceedings, vacate 
prior collection proceedings, vacate the sale and/or judgment, deny any motion or 
petition for eviction on the grounds of lack of jurisdiction over the parties or the subject 
property, order mediation, refer this matter for changes in the rules of civil procedure, 
and grant such other and further relief as the court may deem just and proper. 

[Serve them with summons. You might have to serve the Secretary of state on 
Mortgage Lenders because they are foreign corporations. The court clerk will tell 
you the answer to that, I hope. Put the name and address of Lenders in your 
certification clause at the end.]

Then add a separate piece of paper that uses the same style, with no certification 
clause that says:
Proposed Order
This cause having come on to be heard upon emergency motion of the Petitioner and 
the court having reviewed the documents regarding the subject property, heard 
arguments regarding the motion, heard and received evidence regarding the motion, 
and taken judicial notice of the context of the great number of foreclosures of primary 
residences in the State of xxxxxxxxxxxxx, and the Court being otherwise fully advised in 
the premises, it is accordingly
ORDERED AND ADJUDGED:
1. This court reserves ruling and reserves jurisdiction to enter such orders on 
Petitioner's motion and matters attendant to the Motion and other issues presented in 
this Order.
2. On questions of recusal for interest in the outcome of litigation, the court's discretion 
is disposed to grant the recusal based upon the allegations of the homeowner/borrower 
and the supporting documentation and admissions that the loan was securitized and 
that other necessary and indispensable parties cannot be included in a non-judicial 
foreclosure. Accordingly the current trustee is hereby removed and all actions 
undertaken by said trustee or by the "lender" in th subject loan are vacated. Any further 
proceedings shall be by judicial foreclosure proceedings if the lender and new Trustee 
choose to pursue the matter.

3. The sale of the subject property is stayed under further order of this Court. The sale 
date is hereby canceled. If sold, the sale is vacated and title is hereby restored to the 
Petitioner/Homeowner. The property clerk is ordered to make the requisite changes i the 
county property records to show title of the borrower restored to the same condition as it 
was prior to the notice of delinquency, notice of default, notice of sale and other 



proceedings and collection efforts pursuant to non judicial sale which were inappropriate 
under the circumstances.

4. Petitioner is ordered to maintain the property, pay the utilities and taxes, and to 
provide proof of same to the Trustee every month.
5. Upon motion of the trustee, in compliance withe the legal requirements of standing, 
competence, and proof of facts, the Trustee may apply for hearing on motion to lift the 
Stay herein and reset the the sale date if the Petitioner can be shown to have failed to 
adequately maintain the property, reasonable wear and tear excepted, pay the utilities 
and taxes, or upon entry of an order by this or an appellate court vacating this Order 
and remanding the case for further consideration. 
6. The Trustee shall produce original documentation to the Court proving standing and 
authority to proceed under California statutes within ten (10) days from the date of entry 
of this court in the Court records. Time is of the essence. Failure of the trustee to file 
said documentation, including all original assignments or sales of the risk, security or 
debt specifically and expressly connected with this Petitioner and this Subject Property 
shall automatically constitute a dismissal with prejudice of the foreclosure, the sale and 
any claim for past due payments from this Petitioner and shall relieve the Petitioner from 
the accrual or payments for principal or interest to any party until such original 
documentation is produced.
7. The parties are ordered into mediation within 180 days at which the Trustee shall 
provide proof which maybe used in these proceedings showing the compliance or lack 
thereof with the applicable laws and rules of the State of California, the Federal 
government or any agency in connection with disclosures concerning, risk, fair market 
value, true cost of the loan, the true ultimate source of capital to fund the loan, and any 
changes in underwriting standards that were not disclosed to the Petitioner/Buyer and 
such documents shall also be filed with the Court at least ten (10) days prior to actual 
mediation. Failure of any affected party to appear at said medication shall constitute a 
waiver of any claim for payment, and claim for security or any other rights under the 
original transactions by which the loan documents were produced. The failure of any 
affected party to produce a person at the time and place of the mediation (which shall 
be set by order of the mediator) who is authorized to make a final decision regarding 
settlement shall constitute a non-appearance under this paragraph.
8. The mediator shall submit a written report of the agreement(s) of the parties which 
shall be approved and made binding by order of this Court upon proper notice and 
hearing of the parties. 
9. This case is hereby referred to applicable rule-making committees and agencies that 

are empowered to make temporary or permanent changes in the rules of civil 
procedure to accommodate the overload of foreclosure cases pending before the 
California Court system. Toward that end this Court suggests the following for 
consideration by said entities for temporary changes to the rules of civil procedure 
until the current mortgage meltdown crisis has passed:



Emergency Provisional Rules
Mortgage Foreclosures
These emergency rules of civil procedure apply to all foreclosures on all property, real 
or personal, initiated on or before January 1, 2007. No Judgment shall be executed, or if 
already executed, enforced, and no order of removal or eviction or seizure related to 
foreclosure shall be executed, or if already executed, enforced unless a Court of 
competent jurisdiction shall have executed an order finding as a matter of law and fact 
that the foreclosing party(ies) have complied with each and every provision contained 
herein.
1. Every Petition for Foreclosure and/or every action undertaken by a foreclosing party 
prior to seeking recovery or seizure, or occupancy of property, shall require the 
foreclosing party(ies) to file a verified complaint or affidavit alleging the facts supporting 
the claim for relief, executed by a person with actual knowledge of all facts alleged. The 
executing party on said verified Petition or affidavit shall affirmatively allege and actually  
be available for the taking of testimony by deposition or at an evidentiary hearing in the 
jurisdiction in which the property is located.
2. Each such Petition or Affidavit shall state the names and addresses of all parties 
involved in the loan transaction and shall be served under the rules governing service of 
process upon each of said parties as third party non-party litigants, if such parties were 
not the lender or borrower.
3. Each such Petition or Affidavit shall account for all funds that were passed through or 
to each party named in the action, the disposition thereof, and the manner and time in 
which the passage of said funds were dispersed, together with a citation to the 
mortgage documentation, including a quote of the relevant passages in the body of the 
Petition or Affidavit wherein said funds are disclosed and wherein said funds are 
authorized. 
4. Each such Petition or Affidavit shall state with particularity whether any changes 
occurred after the closing of the subject loan transaction in which parties or persons 
were changed including the names and addresses of all parties and persons related to 
the transactions subject to the mortgage.
5. With respect to sale or assignment or any joint or sharing arrangements concerning 
ownership, distribution of risk, or securitization in which the subject loan was referenced 
as collateral or otherwise, each such Petition shall state with particularity the details of 
each such transaction, the distribution or re-distribution of funds, and the documents 
employed by said parties after said closing.
6. Each and every such Petition or Affidavit shall affirmatively state that the foreclosing 
party(ies) have standing and authority to bring the action, defend counterclaims and 
answer affirmative defenses. The signature of the attorney on said pleading shall be 
mandatory and shall constitute a representation to the COURT that the filing attorney 
has performed proper due diligence to ascertain the truth of the allegations of legal 
standing and all other allegations.
7. Each such Petitioner or Affidavit shall be accompanied by attachments of the 
referenced documents to be included with the first service of such Petition or Affidavit.
8. Each such Petition or Affidavit shall state with particularity and specificity each 
disclosure made to the borrower and any third parties involved in the transaction under 



the Truth in Lending Act and the corresponding provision of the mortgage documents 
executed by the borrower which supports said disclosure.
9. Each such Petition or Affidavit shall state with particularity and specificity each 
disclosure made to the borrower and any third parties involved in the transaction under 
the Truth in Lending Act and the corresponding provision of the mortgage documents 
executed by the borrower which does not support said disclosure. If any allegation other 
than “none” is made under this paragraph, the foreclosing party(ies) shall state with 
specificity the law or fact upon which they should be excused from compliance.
10. Each such Petition or Affidavit shall attach a full and complete accounting of all 
money, value or funds transmitted, paid or or promised between all parties involved in 
the loan transaction before or after the loan transaction. In the event the borrower has 
been overcharged, undercharged, or charged correctly, the Petition or Affidavit shall so 
state affirmatively, providing a full accounting of said funds. 
11. No answer or response from the borrower shall be due unless and until the 
foreclosing party(ies) are in complete and full compliance with the provisions of these 
rules. Any prior answer or response may be amended by the borrower after a 
determination is made that the foreclosing party(ies) are in full compliance. No prior 
Judgement, order or other document or rule shall prevent the borrower from filing a 
response or answer after the foreclosing party(ies) are found to be in compliance with 
these rules.
12. In the event that the foreclosing party(ies) fails or refuses to comply with these rules, 
the foreclosure shall be barred with prejudice and until the terms of the mortgage are 
determined with certainty by the Court by clear and convincing evidence, no payments 
to the mortgagee shall be due. This provision that not apply to payment to taxing 
authorities. In such event of delay caused by the the foreclosing party(ies) the court may 
fashion such equitable remedies as the Court deems fit in its discretion. for example, 
the Court could apply delinquent payments to the end of the mortgage, thus extending 
the terms. 
13. In the event of non-compliance with these rules wherein the foreclosing party(ies) 
demonstrate to the Court the probability that they could amend their filing to conform to 
the requirements herein, the foreclosing party(ies) shall file an amended Petition or 
Affidavit on or before thirty (30) days from the date of the order of the Court allowing the 
amendment. Failure to file within said thirty period shall be grounds for a mandatory 
immediate dismissal with prejudice. 
14. In the event of the filing of a verified amended Petition or Affidavit, Borrower shall 
have ninety (90) days in which to answer or respond. Failure to answer or respond shall 
not relieve the burden of proof of the foreclosing party(ies) in compliance with state, 
local and Federal law, and in compliance with these rules.
15. The Court may grant attorney fees and costs to the prevailing party in each case 
where a motion or other filing occurs, wherein a determination is made in an adversary 
proceeding that the filing is in or out of compliance. 
16. In the event a foreclosure has already been completed and all subsequent and 
customary actions have occurred and no bona fide third party has taken control or 
occupancy of the property, these rules may applied retroactively. 
17. Once compliance has been established and the issues are joined, the Court shall 
enter an order requiring the parties to enter into a process of mediation. The purpose of 



the mediation shall be to fashion a settlement which provides relief and incentives to all 
affected parties, including non-party litigants. Mediation shall take place no earlier than 
thirty (30) days after the entry of the mediation order, and not later than is reasonably 
possibly given the volume of cases and the availability of competent mediators.
These rules are subject to review by the Court but are effective immediately. Comments 
and applications to be heard shall be available in keeping with the usual and customary 
methods of proposed rule changes. Said rules shall be effective unless and until stated 
otherwise by the Court.
DONE ADN ORDERED THIS XX DAY OF XXXMONTH, 2008, IN THE CITY OF XXXX, 
STATE OF XXXXXXXXXXX.
________________________________
CIRCUIT/DISTRICT JUDGE
I HEREBY CERTIFY that a true and correct copy was sent by FAX and U.S. Mail to the 
following names, addresses and fax numbers this xxx day of xxxx(MONTH) 2008.to 
opposing counsel at the following number Attn: Name of Person Trustee Sale Officer. 
SIGNATURE: 
Notarize your signature


